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NATIONAL LIFE & ACCIDENT INS. CO. v. MOORE (3 Div. 797.) 
Supreme Court of Alabama. Oct. 13, 1927. 
114 Southern Reporter 45. 

1, INSURANCE—ALLEGATIONS THAT INSURER WAIVED PROOF OF 
DEATH BECAUSE AGENT STATED THAT COMPANY WOULD NOT 
PAY POLICY HELD INSUFFICIENT AS NOT SHOWING THAT 
AGENT WAS AUTHORIZED. 

In action on policy of life insurance, where insurer set up failure to make proof 
of death, averments of replication that insurer waived this proof because an agent 
of insurer, to whom plaintiff reported death, informed plaintiff that insurer would 
not pay the policy and denied liability thereunder held insufficient as failing to show 
that the agent was acting within scope of authority. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 


2. INSURANCE—ALLEGATIONS THAT INSURER WAIVED PROOF OF 
DEATH BY FAILING TO FURNISH BLANKS HELD INSUFFICIENT 
AS NOT PLEADING DUTY TO DO SO. 

In action on policy of life insurance where insurer set up failure to make proof 
of death, averment of replication that insurer waived proof by failing to furnish 
blanks therefor within reasonable time after notice of death and request held. in- 
sufficient, because failing to plead provision of policy requiring insurer to furnish 
these blanks. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 


5. INSURANCE—EVIDENCE HELD TO SHOW FRAUD WAS PRACTICED 
ON INSURER BY IMPERSONATION OF ANOTHER FOR INSURED. 
In action on policy of life insurance, evidence held to show a fraud was prac- 
ticed on the insurance company by impersonation of another for insured. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Action on a policy of life insurance by Joe Moore against the National Life & 
Accident Insurance Company. From a judgment for plaintiff, defendant appeals. 
Transferred from Court of Appeals, under Code 1923, § 7326. Reversed, rendered, 
and remanded. 

John S. Tilley, of Montgomery, for appellant. 

Ludlow Elmore and Richard T. Rives, both of Montgomery, for appellee. 

SoMERVILLE, J. The action is on a policy of life insurance, and the complaint 
which follows the new Code form (Code 1923, §9531, form 12), is not subject 
to any ground of demurrer. The cases cited by counsel for appellant related to 
the form provided by older Codes, and are not now applicable. 

[1] The defendant’s demurrer fo ‘plaintiff’s replication to the special pleas was 
unquestionably well taken and should have been sustained. This replication is in 
confession and avoidance of pleas setting up plaintiff’s failure to make proof of 
death as required by the terms of the policy. It avers that defendant waived such 
proof because “an agent of defendant company,” to whom plaintiff reported the 
death of the insured, informed plaintiff that defendant: “would not pay said policy 
of insurarice, and denied liability thereunder.” This was not sufficient to show 
that the company was bound by the act of the agent without the further allegation 
that the agent was duly authorized thereto; that is, that he was, as to the act im- 
puted to him, acting within the scope.of his authority. Hanover Fire Ins. Co. v. 
Wood, 209 Ala. 380, 383, 96 So. 250; Ala. State Mut. Ass’n Co. v. Long C. & S. Co, 
123 Ala. 667, 677, 26 So. 655. 

[2, 3] A further ground for the asserted waiver is that the defendant, after 
notice of death, and a request by plaintiff for blanks, failed to furnish him, within 
a reasonable time, any blanks or forms for proof of death. This part of the rep- 
lication was also subject to apt grounds of demurrer interposed, in that it does not 
plead any provision of the policy making such a requirement, and hence does not 
show any duty resting on defendant in the premises, and in that the allegation 
as to reasonable time is a conclusion merely. St. Louis, etc., R. Co. v. Jamar, 182 
Ala. 554, 62 So. 701; Mauldin v. Central, etc., R. Co., 181 Ala. 591, 61 So. 947. 

[4] It is, however insisted for the plaintiff that, even if the demurrer was erro- 
neously overruled, the defects of allegation were supplied by actual evidence, and 
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the proper issues were submitted to the jury by appropriate instructions, and, hence 
that under our decisions the error was not prejudicial to the defendant. An exam- 
ination of the record confirms the validity of this contention, and we think it clear 
that no prejudice resulted to defendant from the error complained of. 

We find no material error in the several rulings on the evidence which are pre- 
sented for review. 

We have very thoroughly studied the testimony of all of the witnesses 
and the documentary evidence exhibited by the bill of exceptions, and we are con- 
vinced beyond a reasonable doubt that an imposition and fraud was practiced by 
the plaintiff upon the defendant, insurance company. 

The soliciting agent, Dickson, testified that the plaintiff was present when the 
application was signed, and that it was personally signed by the woman represented 
to be Martha Morris, and who was personating Martha Morris on that occasion. 
The witnesses who knew the real Martha Morris, who had lived with the plaintiff 
at the designated house in their neighborhood, testified that she could neither read 
nor write; and the plaintiff swore that he had signed the name of the applicant 
—Martha Morris—for her. The bill of exceptions contains a photographic copy 
of the plaintiff’s own signature, “Joe Moore”; and a comparison of the two signa- 
tures—each exhibiting a capital “M” before the letter “o’—permits no conclusion 
except that they were written by different hands. Furthermore, the testimony is 
overwhelming to the effect that the real Martha Morris, at the time this application 
was made, and thereafter, was seriously smitten with the malady of which she died 
a few weeks later. These irrefutable facts, in connection with other suspicious 
circumstances, force the conclusion that the real Martha Morris knew nothing of 
the application, but was personated by another woman who was falsely presented 
to the agent and to the company as Martha Morris, and was then withdrawn from 
the picture. 

We think, therefore, that the suppression of the false and the vindication of 
the true in this case demand that the mistaken verdict of the jury be set aside and 
a new trial granted. ; 

To this end the judgment denying a new trial will be reversed, and one will 
be here rendered sustaining defendant’s motion. 

Reversed, rendered, and remanded. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


STATE LIFE INS. CO. v. FINNEY. (8 Div. 949.) 
Supreme Court of Alabama. Oct. 13, 1927. 
114 Southern Reporter 132. 

1. INSURANCE—INSURER ALLEGING INSURED’S ELECTION TO WITH- 
DRAW ACCUMULATED DIVIDENDS HAD BURDEN OF PROOF 
THEREOF, WITH NECESSITY OF SHOWING WAIVER OF FORFEIT- 
URE OF RIGHT OF ELECTION. 

_. Where defendant in action on insurance policy alleged deceased’s election to 
withdraw accumulated dividends at expiration of 20-year term, it had burden 
of establishing such allegation, and, in absence of surrender of policy of insurance, 
duly receipted, had duty of showing an authoritative waiver of forfeiture of right 
of election resulting from insured’s failure to notify insurer of the election in ac- 
cordance with requirements of policy. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


2. INSURANCE—POLICY PROVISIONS FOR BENEFIT OF INSURER MAY 
BE IRREVOCABLY WAIVED; CONSIDERATION IS NOT ESSENTIAL 
TO WAIVER. 

Conditions or provisions in a policy of insurance inserted for the benefit of 
the insurer may be waived, and consideration is not essential to support a waiver 
which, once made, is irrevocable and cannot be recalled. 

(For other cases, see Insurance, Dec. Dig. §§ 371, 372.) 


3. INSURANCE—FACE VALUE OF POLICY IS NOT RECOVERABLE, 
WHERE INSURED ELECTED TO WITHDRAW ACCUMULATED DIV- 
OF cretion INSURER’S WAIVER OF FORFEITURE OF RIGHT 


Where insurer waived insured’s forfeiture of right of election relative to with- 
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drawing accumulated dividends at expiration of 20-year term, and insured thereafter 
exercised his right of election and requested withdrawal ‘of such dividends in cash, 
recovery cannot be had for face value of policy after his death before payment was 
effected in accordance with request of insured, it not being necessary that insured 
should receipt and surrender the policy in accordance with terms of contract. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

Appeal from Circuit Court, Lauderdale County; Charles P. Almon, Judge. 

Action by Mattie S. Finney, as executrix of the last will and testament of 
James Oscar Finney, deceased, against the State Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. Reversed and remanded. 

Mitchell & Hughston, of Florence, for appellant. 

Bradshaw & Barnett, of Florence, for appellee. 

Brown, J. This action is by the appellee against the appellant on a “20-year 
term, 20-year dividend distribution policy” of life insurance, issued to James Oscar 
Finney on December 31, 1904, insuring his life in the sum of $2,000, payable at 
his death “to the insured’s executors, administrators, or assigns.” 

It is conceded by the appellant that the premiums due on the policy were paid 
for the full term of 20 years, and the accumulated dividend accredited to the policy 
at the end of the term was $80.34. The annual premium for extended insurance 
under the third option, at Finney’s then age of 44 years, was $48.72. Finney died 
on the 15th of February, 1925, one month and a half after the expiration of the 
first 20-year term, and proof of his death was waived by the insurer. 

The question affecting the insurer’s liability depends on the effect of the policy 
provisions relating to extended insurance and the acts of the parties during the 
life time of the insured. As related to these questions, the pertinent provisions of 
the policy are: 

“A. Five Years—Nonforfeitable—After five years from the date hereof, should 
there be a failure to pay any premium on this policy when due, the entire reserve 
to its credit, as apportioned by the company, shall be applied to the extension of 
the insurance so long as it will pay a full quarterly premium hereon, and, during’ 
the period of such extension, this policy may be reinstated by the payment of 
defaulted premiums, with interest, and by complying with the company’s require- 
ments as to the health of the insured. 

“B. Twenty Years—Options—tThis policy will share in the distributive sur- 
plus of the company after the second year, and 20 years from the date thereof, 
this policy being then in force, and all premiums having been duly paid to that 
date and not otherwise, a special survivorship dividend will be credited hereon, 
and no dividend will be allowed or paid hereon until the completion of said period. 
The owner of this policy may then apply its entire accumulations and said sur- 
or dividend according to any one of the following options which he may 
Select: 


“First. To surrender this policy, properly receipted, and withdraw its entire 
accumulations in cash. 

“Second. To apply, upon the surrender of this policy properly receipted, its 
total accumulations to the purchase of a paid-up participating policy, at the single 
premium rates of the company then in use for the then age of the insured. 

“Third. To leave its entire accumulations with the company, to be applied 
toward reducing the premiums for the second or any subsequent term to the amount 
charged for the first term. 

“The insured shall notify the company, in writing, 60 days prior to the end of 
the 20 years; which option is selected, otherwise the apportioned accumulations will 
be applied in accordance with the third option.” (Italics supplied.) 


It is without dispute that Finney did not “notify the company in writing 60 
days prior to the end of the 20 years which option is selected,” and in the absence 
of what subsequently occurred, it would seem clear that it was Finney’s right to 
have the survivorship dividend accredited to his policy applied, at the end of the 
term, to the payment of dividends for extended insurance, and if it had been so 


ner the life of the policy would have been extended beyond the date of his 
eath. 


[1] The questions of controlling importance are presented by the defense 
asserted by defendant’s plea 2, that the plaintiff’s decedent elected to withdraw the 
accumulated dividends in cash at the expiration of the 20-year term. The burden 
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of proof here was on the defendant, and in the absence of a surrender of the 
policy of insurance duly receipted, as required by the first option, it was incumbent 
on the defendant to show an authoritative waiver by the defendant of the for- 
feiture of the right of election by Finney, resulting from his failure to notify the 
company, in writing, of an election. 60 days. prior to the end of the 20-year term, 
and a subsequent efficacious election by Finney to settle in accordance with the 
first option. 27 R. C. L. § 6, p. 910; 37 C. J. p. 613, § 407. : 

[2] It is well settled that conditions or provisions in a policy of insurance 
inserted for the benefit of the insurer: may be waived, and a consideration is not 
essential to support such waiver. A waiver once made is irrevocable and carinot 
be recalled. Washburn, Adm’r, v. Union Central Life Ins. Co., 143. Ala. 485, 38 
So. 1011; Mutual Life Ins. Co. of N. Y. v. Lovejoy, 201 Ala. 337, 78 So. 299, L. 
R. A. 1918D, 860; 37 C. J. 479, § 201; 32 C. J. 1304; §§ 536, 567; Leonhard v. Provi- 
dent Saving Life Assur. Soc., 130 F. 287, 64 C. C.-A. 533; Hollister v. Quincy Mut. 
F. Ins. Co., 118 Mass. 478; 13 C. J: p. 609, § 645. Nor is it essential to such 
waiver that the insured be misled to his prejudice or to an altered position, “if, 
after knowledge of the facts, its conduct has been such as to reasonably imply a 
purpose not to insist upon a forfeiture, the law leaning against forfeiture will 
apply the peculiar doctrine of waiver, invented probably to prevent them and will 
hold the insurer bound by the election to treat the contract as if no cause of for- 
feiture had occurred.” Washburn, Adm’r, v. Union Central Life Ins. Co., supra; 
_ State Mut. Assur. Co. v. Long Clothing & Shoe Co., 123: Ala. 667,26 So. 
655. 

[3] No question is raised as to the authority of C. W. Beckett, who desig- 
nates himself as “actuary,” to bind the defendant company by his acts and conduct. 
In fact, it is conceded by the appellee that the letter correspondence set forth in 
the record was between Finney and the defendant, and, applying the principle above 
stated to the facts of this case, it is clear that the forfeiture of the right of elec- 
tion arising from Finney’s failure to give the required notice was irrevocably 
waived by the defendant’s letter of November 28, 1924, in which it advised Finney 
in response to his inquiry, “You have the privilege of selecting any one of the 
three options, which are as follows,” setting forth in substance the options as 
stated in the policy. In response to the defendant’s letter of November 28th, Fin- 
ney, in his letter. to the defendant dated December 24, 1924, after stating facts 
showing that the cash settlement offered was 73 per cent. short of the estimates 
embodied in the policy, stated: 


“I presume, therefore, that there is nothing for me to do but to accept what 
you offer in settlement of the policy. This being the case, I would thank you to 
send me check for the cash settlement, as I do not feel safe in paying in any more 
money to an insurance company who miss their calculation as far as the figures 
shown above indicate.” 


In response to this letter the defendant, December 29th, advised Finney: 

“The only steps necessary in order to surrender are that you fill out the receipt 
on the inside of the policy for the amount of the survivorship dividend, $80.34, 
date and sign it yourself, as insured, have your signature witnessed, and return 


the policy to us. Our check payable to your order will then be forwarded on 
December 31st.” 


Nothing further was done by Finney to. effect a settlement on the policy, and 
it is conceded by the appellee that the subsequent correspondence embodied in the 
record is without influence in fixing the liability of the insurance company. Her 
contention here is that to constitute an efficacious election on the part of Finney 
to settle under the first option, it was necessary that he receipt and surrender 
the policy in accordance with the terms of the contract. The fault in this insist- 
ence is it fails to differentiate between what is necessary to an election between 
the several options provided in the contract. and a compliance with the terms of 
the option so selected. 


After the waiver by the defendant of the forfeiture of the right of election, 
resulting from Finney’s failure to give the notice required by the contract, the 
right of election was restored under the contract, with the element of time elimin- 
ated, and all that was required to constitute an election in accordance with the 
contract was that the insured give the company notice that he desired to withdraw 
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the accumulated dividend in cash atthe end of the term, and to this end his letter 
of December 24, 1924, was sufficient. 13 C. J. p. 607, § 636. 

The foregoing is sufficient to indicate that we are of opinion that the judg- 
ment of the learned trial court was laid in error and must be reversed. 

Reversed and remanded. 

Anderson, C. J., and Somerville and Thomas, JJ., concur. 


MASSON v. NEW ENGLAND MUT. LIFE INS. CO. (Civ. 5459.) 
District Court of Appeal, First District, Division 1, California. Sept. 27, 1927. 
260 Pacific Reporter 36/. 

1. INSURANCE—STIPULATION OF LIFE POLICY, RECITING ISSUANCE 
IN CONSIDERATION OF “PAYMENT IN ADVANCE” OF ANNUAL 
PREMIUM, WAS ACKNOWLEDGMENT OF RECEIPT AND CON- 
CLUSIVE EVIDENCE OF PAYMENT (CIV. CODE, § 2598; CODE 
CIV. PROC. § 1837.) 

Language of life insurance policy, reciting issuance in consideration of “payment 
in advance”’ of annual dividend, held to be acknowledgment of receipt of such 
premium, which is conclusive evidence of payment, under Civ. Code, § 2598, and 
Code Civ. Proc. § 1837, where policy was delivered to assured as valid and 
completed contract, notwithstanding that note for part of such premium was not 
paid when due. 

(For other cases; see Insurance, Dec. Dig. § 141[3].) 


2. INSURANCE—LANGUAGE OF LIFE INSURANCE CONTRACT MUST 
BE INTERPRETED MOST STRONGLY AGAINST INSURER. 
In construing language of life insurance contract, it must be interpreted most 
strongly against insurer, and in favor of assured, since insurer draws contract. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—WHERE LIFE POLICY PROVIDED THAT POLICY AND 
APPLICATION CONSTITUTED ENTIRE CONTRACT, COURT IS RE- 
STRICTED TO ITS TEKMS IN CONSIDERING APPLICATION OF 
STATUTE MAKING RECITAL OF RECEIPT OF PREMIUM CONCLU- 
SIVE EVIDENCE OF PAYMENT (CIV. CODE, § 2598). 

Where life insurance policy recited receipt of annual premium, and provided 
that “this policy and the application constitute the entire contract between 
the parties,” court is restricted to terms of policy in determining application of 
Civ. Code, § 2598, providing that acknowledgment of receipt of premium in policy 
is conclusive evidence of payment, and cannot consider as part of contract notes 
and receipt given at time policy was delivered, affirmatively showing that annual 
premium was not paid. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 


j Appeal from Superior Court, City and County of San Francisco; J. J. Trabucco, 
udge. 
Action by Philip Joseph Masson, a minor, by John Masson, guardian of the 
person and estate of said Philip Joseph Masson, against the New England Mutual 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

Thacher & Wright, of San Francisco (Thomas A. Thacher and Harrison A. 
Jones, both of San Francisco, of counsel), for appellant. 

A. E. Cooley and Lasher B. Gallagher, both of San Francisco, for respondent. 

Knicut, J. Plaintiff, a minor, brought this action by his guardian to recover 
the proceeds of a life insurance policy in which he had been designated as bene- 
ficiary. The defendant insurance company contested payment on the ground that 
the policy had lapsed because of the failure to pay the premium. Judgment was 
entered in plaintiff’s favor, and defendant appeals. 


The following facts are established by the evidence, which is without conflict: 


Plaintiff’s father, Joseph Lee Masson, applied to the company’s San Francisco 
agency for a $2,500 “twenty-payment” policy, and under date of April 27, 1922, 
the company at its home office in Boston issued to him a twenty-year “endowment” 
policy. Upon the arrival of the policy in San Francisco, a representative of the 
company, named. Holland, called on Masson to explain the policy and to deliver the 
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same and collect the annual premium thereon. The form of policy issued was 
acceptable to Masson, but he was unable at that time to pay the annual premium, 
amounting to $124.25, whereupon Holland informed him that under the terms of 
the policy he.could pay the premium quarterly. Masson agreed to do this, and 
thereupon made a part payment of $20 in cash on the first quarterly premium of 
$31.25. Shortly thereafter Holland called on Masson again, at which time he col- 
lected $11.25 as the balance due for the first quarter ending July 27, 1922, and 
presented for execution three promissory notes, for the principal sum of $31 each, 
payable respectively three, six, and nine months after date, which Masson executed 
and delivered to Holland, and the latter in turn delivered to Masson the policy and 
a receipt. The notes were dated April 27, 1922, and were identical in form except 
as to dates of maturity. Besides containing a promise to pay the principal, each 
note provided that said principal sum was “for part of premium on policy No. 
450153 of said company, which policy I hereby pledge for the payment hereof 
[which, however, was not done]; but this note, if not paid at maturity, is not to 
be considered as payment of said premium, and said policy will thereupon without 
notice become forfeited and void, except as provided by the statutes of Massachu- 
setts.” The receipt was in the following form: 
New England Mutual Life Insurance Co. 
87 Milk Street, Boston, Massachusetts. 
April 27, 1922. 
No. 450153. Received of Joseph Lee Masson cash 
Annual premium $31.25 notes $93.00 on account of the first 
due, $124.25. premium on policy No. 450153 as per mar- 
Received on gin. 
account : This receipt is given, and accepted, sub- 
Notes, (3 mos. $31. ject to the express condition that it shall 
(6 mos. $31. not cover any part of the policy year for 
(9 mos. $31. which a note or notes, as stated in the mar- 
a gin, have been given by the insured, until 
$93. said note or notes shall have been paid in 
cash; and if said note or notes, or any of 
Cash payment. . $31.25 them, are not paid when due, thereupon and 
Countersigned : without further notice, said policy will cease 
Joseph H. Gray to be in force and will have no value. 
General Agent. i 
The first note matured on July 27, 1922, but the terms of the policy gave the 
assured 31 days’ grace to make payment.. Within 15 days prior to the expiration 
7 the period of grace the agency mailed to the assured a notice to the following 
effect : 

“We respectfully advise that the tiree months’ note on your policy No. 450153 
is nearly 31 days overdue. The period of grace for the payment of said note and 
interest will expire August 27, 1922, and if not paid then the policy will lapse and 
reinstatement can be made only upon production of evidence of insurability satis- 
factory to the company. Please give this your prompt attention, as this is the last 
notice we shall send you.” 

Later, and on August 24, 1922, the cashier of the agency wrote a letter to the 
assured which read as follows: 

“Re your policy No. 450153. My Dear Mr. Masson: If you are to protect your 
insurance under the above-numbered policy, we must have your check for $31.60 
not later than August 27th, the expiration of the grace period. Please do not over- 
ae this important matter, but forward the remittance for this amount by return 
mail. 

The assured replied as follows: 

_ “San Lucas, Cal., August 26, 1922. New England Mutual Life Ins. Co.—Dear 
Sir: I am writing to you asking for a thirty-day extension of time on my policy, 
which is now due, as I have been out of work for some time and will not be able 
to meet same until next month, when I get a pay day. Hoping this will be satis- 
factory to you, as I do not want to lose it. * * *” 

In answer to the request for further extension the cashier wrote Masson, on 
August 28th, as follows: 

“August 28, 1922, Mr. Joseph L. Masson, Box 113, San Lucas, Cal. Re your 
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policy No. 450153. My Dear Mr. Masson: We have your letter of August 26 re- 
questing an extension of time of thirty days to meet the three months note of $31.00 
and interest of 60c. due on your above-numbered policy. We are very sorry, but 
this we are unable to do. The company allows thirty-one days of grace to meet 
these premium payments and no further extension can be granted. We can, how- 
ever, if it will assist you any, accept a payment of $20.75 and extend the balance 
for an additional thirty days, but to take advantage of this, we must have the 
prompt return of a remittance for that amount. We have changed our records to 
show your address as given above and would thank you very much to keep us ad- 
vised in the future of any further change. Trusting that you are in a position to 
avail yourself of the above settlement, I remain,” etc. 

The assured made no payment on this note, however, nor on either of the other 
two; and on September 9, 1922, said notes were forwarded by the agency to the 
home office of the company in Boston for cancellation. Ten days later, to wit, 
on September 19, 1922, and before said notes were surrendered, the assured was 
killed in an automobile accident, and thereupon plaintiff, as beneficiary, commenced 
this action to recover the proceeds of the policy. 

The policy in question reads in part as follows: 

“New England Mutual Life Insurance Company of Boston, Massachusetts. 
Number 450153. Age, 34. Amount, $2,500. Premium, $124.25. In consideration 
of the application upon which this policy is issued, which is made a part hereof, 
and of the payment in advance of one hundred and twenty-four and 25/100 (124.25) 
dollars, and the payment of a like sum on or before the 27th day of April, in each 
year thereafter until twenty annual premiums have been paid during the life of 
Joseph Lee Masson of San Francisco, California, the insured, the New England 
Mutual Life Insurance Company promises and agrees to pay, at its office in the 
city of Boston, twenty-five hundred dollars, to Joseph Lee Masson, on the twenty- 
seventh day of April, 1942, but if the said insured shall decease before that date, 
then, upon due proof of death, to Phillip Joseph Masson, his son, if he shall survive 
him; otherwise, to the insured’s executors, administrators or assigns (with the 
right reserved to the insured to change the beneficiary), less any indebtedness to 
the company on this policy, and less any unpaid portion of the premium for the 
then current policy year.” (Italics ours.) 

Said policy also contained the following conditions and stipulations: 

“In case of failure to pay any premium when due or during the period grace, 
this policy shall cease to be in force and shall have no value, except as provided 
by the nonforfeiture provisions hereinafter set forth. * * * This policy and the 
application constitute the entire contract between the parties hereto, and all 
statements made by the insured, in the absence of fraud, shall be deemed represen- 
tations and not warranties, and no such statement shall be used in defense to a 
claim under this policy, unless contained in the application and a copy of such 
application shall be endorsed hereon and attached hereto. * * * The rights, options, 
and provisions hereinafter set forth are hereby made a part of this contract. In 
witness whereof, the said New England Mutual Life Insurance Company, by its 
president or vicepresident, and secretary or an assistant secretary, has signed and 
delivered this contract at Boston, in the commonwealth of Massachusetts, this 
twenty-seventh day of April in the year one thousand nine hundred and twenty- 
two.” 


: Among the provisions attached to and made a part of the policy was the 
ollowing : 

_ “Premiums.—Premiums shall be payable in advance at the home office in the 
city of Boston, but may be paid to an agent of the company upon the delivery of 
a receipt signed by the secretary or an assistant secretary. When requested, 
premiums will be made payable on a semiannual or a quarterly basis.” 


[1] The first question presented relates to the construction which shall be 
placed upon the language used in said policy as to the payment of the first annual 
premium. If it be construed as an acknowledgment of the receipt of said premium, 
then under section 2598 of the Civil Code such acknowledgment must be deemed 
to be conclusive evidence of the payment thereof. Said section is apparently the 
codification of a principle of construction affecting insurance policies which has 
existed for many years (Kent’s Commentaries, p. 260; Cooley’s Briefs on the 
Law of Insurance, p. 146; 25 Cyc. 730), and it provides as follows: 
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“An acknowledgment in a policy of the receipt of premium is conclusive evidence 
of its payment, so far as to make the policy binding, notwithstanding any stipula- 
tion therein that it shall not be binding until the premium is actually paid.” 

And section 1837 of the Code of Civil Procedure defines “conclusive or 
unanswerable evidence” to be “that which the law does not permit to be contra- 
dicted. * * * ” 

In giving application to said section, it has been held in this state that, where 
an authorized credit has been agreed upon as the equivalent or substitute for cash 
payment of the premium, and the policy is delivered as a complete contract upon 
the consideration expressed therein, the receipt of which is “impliedly acknowl- 
edged,” the insurer is estopped to deny the validity of the policy, notwithstanding 
the declaration in it that it shall not be binding until the premium is actually paid 
(Farnum v. Phoenix Insurance Co., 83 Cal. 246, 23 P. 869, 17 Am. St. Rep. 233) ; 
also that, where a promissory note is taken as the equivalent of cash payment, the 
recital of payment in the policy does not conclude the insurer in an action upon 
the note from showing that the premium has not been paid but such recital, whe- 
ther or not it is in the specific language of the Code, is conclusive evidence of 
payment, “so far as to make the policy binding,” notwithstanding any stipulation 
therein to the effect that it shall be inoperative if the premium is not actually 
paid; that the recital has the same effect as a vendors acknowledgment in a convey- 


ance of land of the receipt of the purchase price (Palmer v. Continental Insurance 
Co., 132 ‘Cal, 68; 64, P. 97). 


In other words, as stated in Joyce on Insurance (2d Ed.) § 86: 


“In California, it is held that if an insurance policy contains a formal receipt 
of the premium, its unconditional delivery is conclusive evidence of payment so 
as to estop the company from denying the validity of the policy notwithstanding 
the declaration in it that it shall not be binding until the premium is actually paid; 
that the same result follows where the policy is delivered as a valid and completed 
contract upon a consideration expressed therein, the receipt of which is impliedly 
acknowledged. And under the Civil Code of that state an acknowledgment in a 
policy of the receipt of the premium is conclusive evidence of its payment, so far 
as to make the policy binding, notwithstanding any stipulation therein that it shall 
not be binding until the premium is actually paid, and this applies to a recital in 
the policy of the consideration paid where there is also a provision against liability 
while any note for the premium is due and unpaid and the note for said considera- 
tion remains due and unpaid.” 


Our attention has been called to no adjudicated case in this state involving a 
policy containing the identical recital of payment used here, but in the state of 
South Dakota, which maintains a statute (Civ. Code S. D. § 1849) in the exact 
wording of our Code, § 2598, a case arose wherein the policy not only contained 
forfeiture clauses similar to those embodied in the present policy, but, with reference 
to the payment of the first year’s premium, recited: 


“This policy is issued in consideration of the stipulations, agreements, and 
representations made in the application for the policy, * * * and said policy and 
the application constitute the entire contract between the parties hereto, and in 
further consideration of the annual premium of $50.17 for one year’s term insurance,” 
etc. (Italics ours.) 


The Supreme Court of that state held that the effect of the italicized language 
was to “clearly acknowledge receipt of the first premium,” and that, therefore, 
the company would not be heard to deny payment, in so far as the binding effect 
of the policy was concerned. In the case of Britton v. Metropolitan Life Ins. Co., 
165 N. C. 149, 80 S. E. 1072, Ann.,Cas. 1915D, 363, the language used in the 
policy relating to the payment of the first premium was nearly identical with that 
used in the policy under consideration, the only difference being that here the 
words “in advance” are included, which makes the present case even stronger against 
the insurer, and in all of its essential facts that case is parallel with the one here. 
There the policy read: 


“Endowment: * * * Semiannual premium: $21.86. Metropolitan Insurance 
Company, in consideration of the application for the policy, copy of which application 
is attached hereto, and made part thereof, and of the payment of the semiannual 
premium of $21.86, and of the payment of the like amount upon each first day of 
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November and May hereafter until twenty (20) full years premiums shall have 
been paid, or until the prior death of the insured, promises to pay,” etc. 

The evidence‘ offered tended to prove that, when ‘the policy was issued, the 
assured. asked: leave to ‘pay the premium quarterly, instead’ of semiannually, as 
required. by the policy, to which the agent of the company ‘agreed; that thereupon 
the assured paid only the quarterly premium in advance, which “was sent by the 
agent to the home office of: the company in New York, and the latter receipted for 
the premium covering only the first quarter. However, the récital in the policy of 
the payment of a semiannual premium was not changed. During the period of the 
succeeding quarter the assured died. Ih sustaining the ruling of the trial court 
in holding that the acknowledgment in the policy of the receipt of the semiannual 
premium estopped the company to deny the validity of the policy on the ground 
of nonpayment thereof, the Supreme Court said: 

“This court. has held that the acknowledgment in a policy of the receipt of 
the premium for a definite period is something more than a receipt. It is a solemn 
admission, which, as long as it stands, estops the insurer from contesting ‘the policy 
for nonpayment of premium. Grier v. Insurance Co., 132 N. C. 543, 44 S. E. 28; 
Kendrick v. Insurance Co., 124 N. C. 315, 32 S. E. 728, 70 Am. St. Rep. 592. In 
those cases it is held that, if the premium is not paid, the acknowledgment of 
payment in the policy, so far as it is a receipt for money, is only prima facie, and 
in an action to recover the premium may be contradicted by parol evidence, as the 
receipt in a deed may in an action for the purchase money of land, but so far as 
the acknowledgment is contractual, it cannot be contradicted so as to invalidate the 
contract. Rayburn v. Casualty Co., 138 N. C. 379, 50 S. E. 762, 107 Am. St. Rep. 
548; Waters v. Annuity Co., 144 N. C. 663, 57 S. E. 437, 13 L. R. A. [N. S.] 805.” 

And after reviewing supporting authorities, including Basch v. Insurance Co., 
35 N. J. Law, 429, and Vance on Insurance, p. 180, the court held: 

“The policy sued on acknowledges receipt of premium for six months, and 
contains a provision that the premium is to be paid semiannually. The law will 
not permit the defendant to avoid the policy in the face of such recital.” 

Turning to the decisions of this state, we find the following rule established 
as to the effect of a delivery to the assured of an insurance policy containing a 
recital of the payment where in fact such payment had not been made: 

“And it has been repeatedly held that where any fact, which would constitute 
a breach of a condition precedent to any liability of the company on the policy, 
is fully known to an agent of the company, local or general, who is authorized to 
consummate the contract of insurance, the knowledge of such agent is the knowledge 
of the company, and his act in executing and delivering the policy, as a valid and 
completed contract, is an exercise of the power of the company, and constitutes 
a waiver by the company of such condition precedent, and also a waiver of the 
general requirement that waivers or conditions expressed in the policy shall be 
in writing indorsed on the policy.” Farnum vy. Phoenix Ins. Co., supra, citing a 
number of cases. 


[2].The policy in question here shows by its terms that it was a completed 
contract when issued at the home office of the company in Boston, that the annual 
premium was $124.25, and that the policy and the application constituted the entire 
contract. The consideration for its execution, as specified therein, was “the payment 
in advance of the sum of one hundred and twenty-four and 25/100 (124.25) dollars” 
(italics ours), and the policy was delivered in that form to the assured as being 
effective from the date of its issuance. We therefore believe, in view of the author- 
ities above cited and of the rule of construction that the language of an insurance 
contract must be interpreted most strongly against the insurer and in favor of 
the assured, because the insurer draws the contract (Mah See v. North American 
Acc. Ins. Co., 190: Cal. 421, 213 P. 42, 26 A. L. R. 123; Victoria S. S. Co. v. Western 
Assur. Co., 167 Cal. 348, 139 P. 807; Meyerstein v..Great American Ins. Co. [Cal. 
App.] 255 P. 220), that the recital on payment in the policy before us constituted, 
as the trial court held, an acknowledgment of the receipt of the annual premium 
within the meaning of said section 2598, and that, therefore, coupled with the fact 
that the policy was delivered to the assured’ as a valid and completed contract, 
estops the company, in so far as the binding force of the policy .is concerned, to 
deny that full payment of the annual premium has been made. 

[3] Appellant contends, however, that in the determination of ,the question 
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of the application of section 2598 the court is not restricted to the terms of the 
policy, but must also consider as a part of the contract of insurance the notes and 
the receipt given at the time the policy was delivered, which affirmatively show 
that the annual premium was not paid. We are of the opinion that this contention 
is not maintainable for the reason that the policy itself declares that “this policy 
and the application constitute the entire contract between the parties hereto. * * *” 
But, assuming that the notes and the receipt could be considered as part of the 
contract of insurance, appellant’s position would be no different because at most 
the forfeiture clauses in the notes and in the receipt would amount to no more 
than additional stipulations that the policy “shall not be binding until the premium 
is actually paid”; and, as already pointed out, section 2598 declares that such stipula- 
tions are not to be accepted in contradiction of an acknowledgment in the policy 
of the receipt of the premium. This iatter proposition seems to have been definitely 
settled by the decision in Palmer v. Continental Ins. Co., supra. There “each of 
the notes contained a recital that, in case of its nonpayment at maturity, the com- 
pany should not be liable for loss during such default, and that the policy for 
which the note was given should lapse until payment was made,” and it was said: 

“It is contended by the defendant that the note and policy are to be considered 
as parts of the same transaction, and are to be construed together, and that the 
proviso in the note is operative to defeat its liability upon the policy, notwithstanding 
the provisions of section 2598” of the Civil Code. “Without determining whether 
the two instruments can be considered as parts of the same transaction—the note 
having been made May 27th, and the policy not issued until after June 7th—if it 
should be so conceded the same conclusion would follow. If the two are construed 
as parts of the same instrument, the result would be that the policy would acknowl- 
edge the receipt of payment of the first year’s premium, and would contain a 
stipulation in two places, one in the note and one in the agreement for insurance, 
that the failure to pay the note should forfeit the policy. Section 2598 is sufficiently 
comprehensive to include as many stipulations therein referred to, and as many 
different forms of such stipulation, as the insurer may express in its policy. By 
inserting in the section the phrase, ‘notwithstanding any stipulation therein,’ the 
Legislature intended to prevent the insurer in any action upon the policy from 
disputing its acknowledgment that it had received the payment. The section is 
not limited to a policy which contains a provision in specific language that it shall 
not be binding unless the premium has been ‘actually paid,’ but extends to any 
stipulation which is intended to have that effect.” 


Appellant has cited a number of cases upon the question of the interpretation 
of the recital of payment in the policy and also as to whether or not the policy 
itself constitutes the entire contract; but we do not deem any of those cases as 
controlling here. In Reagan v. Philadelphia Life Ins. Co., 165 Minn. 186, 206 N. 
W. 162, there was no valid delivery of the policy, the Supreme Court having 
sustained the trial court’s finding that the policy was in the possession of the 
assured at the time of his death merely for the purpose of allowing him to examine 
its terms. In Raulet v. Northwestern Nat. Ins. Co., 157 Cal. 213, 107 P. 292, the 
recital of payment did not include the words “in advance.” The cases of Hipp v. 
Fidelity Mutual Life Ins. Co.; 128 Ga. 491, 57 S. E. 892, 12 L. R. A. (N. S.) 319, 
and Norris v. New England Mut. Life Ins. Co., 198 Ala. 41, 73 So. 377, adhere to 
a doctrine wholly at variance with the one established in this state by Farnum v. 
Phoenix Ins. Co., supra, and Palmer v. Continental Ins. Co., supra, and therefore 
those cases cannot be followed. The decisions in the other cases were apparently 
based upon recitals contained in documents separate from the policy, there being 
no provision in those policies, as there was here, that the policy and the applica- 
tion constituted the entire contract between the parties. 

[4, 5] Nor do we find any merit in appellant’s final contention that the trial 
court erred in not deducting from the amount of the judgment the unpaid portion 
of the annual premium, for the reason that appellant defended the action, as its 
pleadings show, upon the single theory that from and after the expiration of the 
first quarter the policy was void on account of the nonpayment of the subsequent 
premiums. Apparently, in order to be consistent in its position, appellant did not 
claim to be entitled to any relief whatever as a result of the execution of the 
notes, and therefore did not plead them as a counterclaim. However, as shown by 
the authorities hereinabove cited, the fact that the recital in the policy was conclusive 


ea 


a ee ee a ee ee ae al lel ae ee eS Ole lhl CT 





Life] Metropolitan Life Ins, Co. v. Welch 13 


evidence of the payment of the annual premium, so as to make the policy binding, 
does not preclude a subsequent recovery upon the notes given in payment thereof. 
For the reasons stated the judgment is affirmed. 
We concur: Tyler, P. J.; Cashin, J 


METROPOLITAN LIFE INS. CO. v. WELCH et al. (S. F. 11637.) 
Supreme Court of California. Oct. 21, 1927. 
260 Pacific Reporter 545. 

5. INSURANCE—HUSBAND WAS NOT ESTOPPED FROM CLAIMING 
WIFE HAD NO INTEREST IN INSURANCE POLICY, NOTWITH. 
STANDING HER PAYMENT OF PREMIUMS AFTER DIVORCE. 
Where life insurance policy provided for payment of principal to wife in event 

of husband’s death and for cash surrender to him at expiration of 20 years, hus- 

band was not estopped from claiming she had no interest in policy, notwithstand- 
ing her payment of premiums thereon after divorce, since her payments were to 
protect her rights therein if he had died before expiration of the 20-year period. 

(For other cases, see Insurance, Dec. Dig. § 585[6].) 

In Bank. 

Appeal from Superior Court, City and County of San Francisco; Daniel C. 
Deasy, Judge. ; 

Interpleader by the Metropolitan Life Insurance Company against Lawrence J. 
Welch and Marietta Gross, formerly Marietta Welch. From a judgment for de- 
fendant Lawrence J. Welch, defendant Marietta Gross appeals. Affirmed. 

W. T. Plunkett and Knight, Boland, Hutchinson & Christin, all of San Fran- 
cisco, for appellant. 

Walter Christie, J. Kilmartin, and Roland Becsey, all of San Francisco, for 
respondent. 

Curtis, J. This is an action in interpleader instituted by the Metropolitan Life 
Insurance Company against the appellant, Marietta Gross, and the respondent, Law- 
rence J. Welch, who were formerly husband and wife. On October 28, 1903, and 
while appellant and respondent were husband and wife, a policy of insurance was 
issued by the plaintiff, the Metropolitan Life Insurance Company. ‘This policy 
provided that on payment of the annual premiums therein called for said insurance 
company would pay to appellant, then Marietta Welch, the sum of $1,500 on the 
death of respondent, provided his death should occur within 20 years after the date 
of said policy of insurance. If, however, said Welch should be alive at the expira- 
tion of said period of 20 years, said policy provided that the cash surrender value 
of said policy should be paid to him at the expiration of said period. All premiums 
on said policy falling due during said period of 20 years were paid, and at the 
expiration thereof the said Lawrence J. Welch, the respondent herein, was living 
and the cash surrender value of said policy was then the sum of $1,241.74. In the 
meantime, however, the appellant, under her then name of Marietta Welch, insti- 
tuted an action of divorce in the superior court of the city and county of San Fran- 
cisco against the said Lawrence J. Welch, in which said action said court, on the 
14th day of November, 1912, entered its decree in favor of the plaintiff therein 
and against the defendant therein, in which decree the said plaintiff was awarded 
an interlocutory decree of divorce, the custody of the minor children, the house- 
hold furniture as community property, and “all of the community property of plain- 
tiff and defendant.” On January 8, 1914, said court entered a final decree of divorce 
in said action, the terms of which, in all respects material for the purpose of the 
present action, followed those contained in the interlocutory decree. The defendant 
in said divorce action, the said Lawrence J. Welch, after being regularly served 
with process, made no appearance in said action, and the judgment therein rendered 
was accordingly by default. In the complaint it was alleged “that plaintiff and 
defendant had acquired the following community property, to wit, all of the house- 
hold furniture, etc., contained in the dwelling house at 1259 Hudson avenue; San 
Francisco, occupied by plaintiff and defendant,” and the prayer of said complaint 
asked that plaintiff therein “be awarded said community property” and for general 
relief. Said divorce decree was granted upon two grounds, one of which was ex- 
treme cruelty. P 

[1] In an action wherein the judgment is entered by reason of the failure of 
the defendant to appear and answer the complaint therein, the relief granted cannot 
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exceed that which is demanded in the complaint. Code Civ. Proc. §580; Brooks 
v. Forington, 117 Cal. 219, 48 P.-1073; Mudge v. Steinhart, 78 Cal. 34, 20 P. 147, 
12 Am. St. Rep. 17. “And where relief is given beyond the scope of that asked 
for, it is a nullity, and may be attacked collaterally, or its effect avoided under 
the doctrine that it is not res adjudicata.” Lang v. Lang, 182 Cal. 765, 769, 190 
P. 181, 182... Where there is no answer,-the prayer for general relief’ cannot en- 
large the power of the court to grant relief not specifically prayed for. Staacke v. 
Bell, 125 Cal. 309, 312, 57 P. 1012. 

[2] That part of the judgment in the iveres case of Welch v. Welch pur- 
porting to set aside to planitiff therein’ “all of the community’ property of plaintiff 
and defendant” is therefore a nullity, and said judgment cannot be held to have 
had the effect of awarding to plaintiff in said action any of the community property 
of said parties except that specifically described in the complaint, which did not 
include the life insurance policy, the proceeds of which are in controversy in this 
action. No mention of said life insurance policy was made in the pleadings, find- 
ings or either of the decrees in said divorce action. There is nothing in the case 
of White v. White, 86 Cal. 212, 219, 24 P. 996, cited by appellant, inconsistent with 
the foregoing conclusion. The appellant therefore acquired no right to said in- 
surance policy by virtue of the decree of divorce awarding to her “all of the com- 
munity property of plaintiff and defendant,” or by any other provision of said 
decree. If she has any right to said policy or its proceeds, it must be by virtue of 
some interest therein acquired while she and the defendant were husband and wife, 
and which was not determined by said decree of divorce. The trial court, however, 
held that the decree of divorce was an adjudication in favor of respondent that 
he was the owner of said policy of insurance, and accordingly gave judgment in 
his favor for the full amount of the proceeds thereof. 

[3] In support of said judgment respondent contends that the appellant having 
in her complaint in the divorce action specifically described the community property 
belonging to her and her then husband, and the court*having found said community 
property to consist of the articles so described in her complaint, and having made 
an award of said community property by the final decree in accordance with and 
based upon the allegations of said complaint, said final decree is a complete 
adjudication and determination of the character and extent of the community 
property belonging to them at the commencement of said action and establishes 
the status of all property belonging to them or either of them at the commencement 
of said action as to whether it is community or separate property. In support of 
this contention respondent relies upon the two cases of Brown v. Brown, reported 
in 170 Cal. at pages 1 and 8 (147 P. 1168, 1171), respectively, wherein the court 
held that where a plaintiff in a divorce action had alleged in her complaint that 
there was no community property and a default judgment had been entered in her 
favor based upon said complaint, she could not thereafter claim that certain property 
acquired by herself and husband prior to the filing of said complaint was community 
property. The court held in the second of said two cases, page 9 (147 P. 1172) 
thereof, that: 

“The judgment of divorce, based upon the complaint declaring that there was 
no community property, is a conclusive determination, against the plaintiff that this 
property is not community property, and by said judgment she is estopped from 
claiming any interest whatever in this part of the estate of Brown.” 

In that action it appeared that the property in question was an insurance policy 
issued upon the life of plaintiff’s former husband, who had died after the entry of 
the final decree in said divorce action. Thereafter, Mrs. Brown, the plaintiff in 
said divorce action, instituted an action against the estate of her former husband 
and sought therein to recover from the estate a portion of the proceeds of said life 
insurance policy. The trial court denied any relief to plaintiff in said action, and 
the Supreme Court affirmed the judgment. In the first of said cases, Brown v. 
Brown, supra, at page 5 (147 P. 1170) thereof, Mr. Justice Shaw, speaking for 
the court, said: 


“It is earnestly contended by the respondent that the final decree is of no force 
whatever upon the right of the plaintiff in the property of the husband. In this we 
think the plaintiff is mistaken. Where a defendant is served with a summons and 
complaint stating the facts upon which he is required to act, and he makes default, 
he is presumed to admit all the facts which are’ well pleaded in the- complaint. The 
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judgment which follows upon this sort of admission is, in contemplation of law, a 
complete adjudication of all the rights of the parties embraced in the prayer for 
relief and arising from the facts stated in the complaint, including the facts in 
his favor as well as those against him. The defendant here is presumed to have 
acceded to the proposition embraced in the complaint and to have consented that 
plaintiff should obtain the relief therein prayed for, upon the conditions and facts 
set forth in the complaint. The proceeding is equivalent to a statement by Brown 
to plaintiff that he did not object to a divorce for the cause alleged, based upon the 
theory that there was no community property existing at the time the action was 
begun. When judgment is rendered upon such a complaint and default, it becomes, 
in effect, a contract between the parties that the judgment shall be final with 
respect to everything properly embraced within the allegations of the complaint 
and in the prayer for relief. 1 Freeman on Judgments, § 330; Hoh v. Hoh, 84 
Wis. 378, 54 N. W. 731. Although the final decree is silent as to property, it never- 
theless operates as an adjudication that at the time the action was begun there was 
no community property. Thompson v. McKay, 41 Cal. 227; Champion v. Wood 
[Woods], 79 Cal. 17, 21 P. 534, 12 Am. St. Rep. 126.” 


In the present proceeding we find that the trial court in the divorce action, 
following the allegations of the complaint therein, found that the parties thereto 
had acquired as community property the property described in said complaint, and 
in the final decree of divorce this property was awarded to the plaintiff in said 
action as community property. While the decree is silent as to any other property 
either of said parties may have then owned or have been interested in, yet we think 
from what was said in the case of Brown v. Brown, supra, that said decree operates 
as an adjudication that at the time said action was begun ethere was no other 
community property. Therefore whatever other property either of said parties 
then owned or was interested in, in so far as its community chaacter was concerned, 
was by said decree determined to be the separate property of the particular spouse 
in whose name it was then held. Not only would this be so from the reasoning of 
the court in Brown v. Brown, supra, but for other reasons as well. Unless the 
property rights of the parties in a divorce action are conclusively settled by a 
decree like that rendered in Welch v. Welch, neither of the parties thereto would 
after the rendition of such a decree, at least before the intervening of the statute 
of limitations, be certain as to his or her rights in any property owned at the 
commencement of the divorce action, except that described in the divorce proceed- 
ings, and either would be subject to the suit of the other to account for any or 
all property held by the former at the time of the commencement of said divorce 
action. 


[4] The parties having had an opportunity to litigate the question as to what 
part or portion of their property is community property, and having actually, under 
proceedings in which all of the community property apparently was involved, 
obtained a final decree establishing and determining the respective rights of the 
parties to said community property, said decree must be held to be a conclusive 
determination of all the rights of said parties in and to not only the community 
property described therein, but in and to all property owned by either of them. 
This rule, of course, would not be applicable when the final decree makes no 
disposition whatever of the community property. In such a case the former spouses 
become tenants in common in the community property, and their rights thereto 
could be determined in a subsequent action. Estate of Brix, 181 Cal. 667, 676, 186 
P. 135. 


Again referring to the second of the Brown Cases, supra, where the court 
was referring to the life insurance policy and in which it was held that the 
judgment which described no property whatever, but which was based upon a 
complaint that there was no community property, was “a conclusive determination 
against the plaintiff that this property is not community property,” then upon the 
same principle the judgment in the present action awarding to plaintiff all the 
property described in her complaint and claimed by her as community property is 
a conclusive determination as against plaintiff that the life insurance policy in 
the present action, not being mentioned in said final decree, is not community 
property. By its terms it was made payable to respondent in case he survived 
the 20-year period mentioned therein. Being alive at the end of said period the 
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proceeds thereof legally belong to him, and the appellant by the judgment in the 
divorce action is estopped from claiming said proceeds or any part thereof. 

[5] Appellant further contends that the evidence shows that after the divorce 
proceedings were terminated she paid all premiums falling due on the policy, and 
therefore the respondent is estopped from claiming that she has no interest therein. 
We are unable to see how the principle of estoppel can apply under these facts. 
Appellant undoubtedly had an interest in the policy during the time she paid the 
said premiums. Had respondent died before the expiration of said 20-year period, 
she would have been entitled to the face of said policy upon his death. It was 
to protect this right in part, at least, that she kept the premiums paid up, and the 
fact that respondent knew that she was making these payments and permitted her 
to do so cannot in any way be held to estop him from asserting whatever rights 
he may have under said policy, when by the terms thereof they shall have matured. 

The judgment is affirmed. 


We concur: Waste, C. J.; Richards, J.; Seawell, J.; Shenk, J.; Langdon, J. 


TRUEDSON v. METROPOLITAN LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Worcester. Oct. 15, 1927. 
158 Northeastern Reporter 350. 
1. INSURANCE—WHETHER INSURED WAS NOT LIVING WHEN PROOF 


w= WAS MADE AS REQUIRED BY POLICY HELD FOR 


In action to recover on a life insurance policy, where insured was last seen on 
January 31, 1921, in the railroad roundhouse about two hours before a body was 
found in the fire box of a locomotive, whether insured was not living when proof 
of death was made as required by the policy held, under evidence, for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


2. INSURANCE—WHETHER INSURED DESTROYED HIS OWN LIFE 
HELD FOR JURY. 


_ In action to recover on a life insurance policy, where insured was last seen 
in roundhouse, where he worked about two hours before a body was found in the 
fire box of a locomotive, if ‘insured’s body was so found it was question for jury, 
under evidence, whether he destroyed his own life. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


3. INSURANCE—BURDEN OF PROOF WAS ON INSURER TO SHOW 
THAT INSURED CAME TO HIS DEATH BY SUICIDE. 


In action to recover on a life insurance policy, where the answer alleged that 
insured died by his own hand, burden of proof was on insurer to show that he 
came to his death by suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


4. INSURANCE—WHETHER INSURER PROVED FACTS WHICH EX- 
CLUDED EVERY OTHER REASONABLE HYPOTHESIS EXCEPT 
DEATH BY SUICIDE HELD FOR JURY. 

In action to recover on a life insurance policy, where insured was last seen 
alive about two hours before a body was found in the fire box of a locomotive, 
where the answer alleged insured died by his own hand, whether defendant proved 
facts which conclusively excluded every reasonable hypothesis of death except 
that by insured’s own hand held, under evidence, for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


5. INSURANCE—WHETHER RISK OF LOSS WAS INCREASED BY 
INSURED’S MISREPRESENTATIONS IN APPLICATION HELD FOR 
JURY (G. L.c. 175, 3§. 151, 186). 

In action to recover on a life insurance policy, question whether risk was 
increased within G. L. c. 175, §§ 131, 186, by insured’s untruthful answers to 
questions in application as to previous injuries and sickness held, under facts, for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Report from Superior Court, Worcester County; Joseph Walsh, Judge. 
Action by Helga Truedson against the Metropolitan Life Insurance Company, 
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to recover on a life insurance policy. Verdict was directed for defendant, and 
case reported. Judgment for plaintiff. 

C. H. L. Bock, of Worcester, for plaintiff. 

J. M. Thayer, of Worcester, for defendant. . 

Bra.ey, J. This is an action of contract to recover the amount of a policy of 
insurance issued by the defendant on the life of William O. Truedson, and payable 
to the plaintiff, Helga Truedson, his wife. The presiding judge at the close of 
the evidence ordered a verdict for the defendant and reported the case. The 
answer contains a general denial of every material allegation of the plaintiff's 
declaration, and the first question for decision is whether there was any evidence 
on which the jury would have been warranted in finding that William O. Trued- 
son was dead. 

There was evidence that the insured was an employee of the Boston & Maine 
Railroad, and worked in the roundhouse as a machinist. The insured went from 
his home to his work on the morning of January 31, 1921, and was seen in the 
roundhouse by the shop foreman, who talked with him a few minutes before twelve 
o’clock about work which was to be done on a locomotive. The insured was 
expected to resume work at half after twelve, but as he did not appear, search 
was made, and shortly after two o’clock a body was found in the fire box of a 
locomotive in the roundhouse. The body was discovered by one Drury, aa 
employee, who opened the door of the fire box about four or five inches to observe 
the fire. The door could not be opened, but it could be closed, from inside the 
fire box. The general foreman, upon being notified of the discovery, went to the 
locomotive with Drury where he found “what he thought was the body of a man, 
and_assisted in taking out the body.” The fire was then practically shaken from 
the fire box to the subash can, dropped into the subpit, and preserved until the 
following morning when, upon sifting the ashes, there were found brass buckles, 
buttons, a brick punch, laundry check, and a few small bones, but he did not know 
to whom the articles belonged. From his evidence it also could be found that the 
body was lying on the back with head toward the front of the engine, and the 
feet towards the fire box door, and that employees were strictly forbidden to go 
into the fire box of a locomotive where there was a fire, but if they entered, “they 
always went in head first.” On evidence introduced by the defendant it could 
be found that the insured, some six weeks prior to January 31, 1921, had opened 
the fire box door and said “that a person who crawled in there would have no 
chance”; that in December, 1915, the insured had cut his throat while in a “despond- 
ent frenzy,’ and he had been seen by the attendant physician lying on a bed at 
his home with blood on his face, and a cut on his neck, and had said that he 
wanted to die. The police were called by the doctor, and while being taken from 
the room to the ambulance he begged the police to shoot or kill him. It was 
uncontroverted that after January 31, 1921, the insured had not been seen, nor had 
information been received from any source that he was living. 

[1] If the body found in the fire box was the body of the insured, there was 
evidence of his death. The question whether he committed suicide is not material 
on this issue. It is contended that the evidence—whether the body found was the 
body of the insured—amounts to mere conjecture, and identification was not proved. 
The jury, however, in their consideration of the evidence could apply and use their 
knowledge of and experience in the conduct of men in the ordinary vocations of 
life, and could accept a part or reject a part. Warner v. Fuller, 245 Mass. 520, 
529, 139 N. E. 811. The nature and conditions of the employment, the short period 
of time elapsing between the time when he was last seen alive, discharging his 
accustomed duties, and the finding of the body, coupled with his sudden and 
complete disappearance from his home and the community in which he lived and 
the fact that no information had been received that he was still living, tended to 
support the plaintiff’s contention that he was not living when proof of death was 
made as required by the policy. We cannot hold as matter of law that there was 
no evidence for the jury on this issue. 

[2-4] If the body found was the body of the insured, it was for the jury to 
determine whether he destroyed his own life. If he did, the plaintiff cannot recover. 
Dean v. American Mutual Life Ins. Co. 4 Allen, 96. Moore v. Northwestern 
Mutual Life Ins. Co., 192 Mass. 468, 78 N. E. 488, 7 Ann. Cas. 656. The answer 
alleges that the insured died by his own hand, and the burden of proof was on 
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the defendant to show that he came to his death by suicide. Metropolitan Life Ins. 
Co. v. De Vault’s Adm’x, 109 Va. 392, 63 S. E. 982, 17 Ann. Cas. 27, and note at 
page 32. It is urged by the defendant that on the evidence to which sufficient 
reference already has been made, there was conclusive proof of suicide. But there 
is no presumption that he committed suicide. Bohaker v. Travelers’ Ins. Co., 215 
Mass. 32, 102 N. E. 342, 46 L. R. A. (N. S.) 543. The credibility of the defendant's 
witnesses and the weight to be given to their evidence were for the jury, under 
appropriate instructions. It was for the jury to determine whether the defendant 
had proved facts which conclusively excluded every other reasonable hypothesis of 
death. Bohaker v. Travelers’ Ins. Co., 215 Mass. 32, 38, 102 N. E. 342, 46 L. R. A. 
(N. S.) 543. See 14 R. C. L. “Insurance” § 417, and cases cited. 

[5] The policy also contained these provisions: “All statements made by the 
insured shall, in the absence of fraud be deemed representations and not warranties, 
and no such statements shall avoid this policy, or shall be used in defense of a 
claim thereunder unless it is contained in the written application therefor, and a 
copy of such application is securely attached to this policy when issued.” “And 
it is further declared and agreed that the foregoing statements and answers, and 
also the answers to the medical examiner are correct and wholly true, and that 
~ ~~ form the basis of the contract of insurance if one be issued.” G. L. c. 

be Baas 

The defendant in the answer alleges in defense, and introduced evidence to 
show, that the negative answers of the insured to these questions in the application: 
“Have you ever had an injury or deformity?” “When were you last confined to 
the house by illness?” “Give full particulars of every illness you have had since 
childhood.” “Have you had any other illness than recorded above?”—were untrue, 
and therefore the policy was void. But even if these misrepresentations were 
proved, the policy was not avoided unless the risk of loss had been increased. G. L. 
c. 175, § 186. It is settled that this question was for the jury. Levie v. Metropolitan 
Life Ins. Co., 163 Mass. 117, 39 N. E. 792. Coughlin v. Metropolitan Life Ins. 
Co., 189 Mass. 538, 76 N. E. 192. In accordance with the terms of the report, 
oe is to be entered for the plaintiff for $1,965.60, with interest from, April 
2921. 

So ordered. 


IBLINGS v. PHOENIX MUT. Gin soit) CO. OF HARTFORD, CONN. 
oO. 11.) 
Supreme Court of Minnesota. Sept. 30, 1927. 
215 Northwestern Reporter 429 
(Syllabus by the Court.) 
INSURANCE—EVIDENCE HELD NOT TO REQUIRE FINDING THAT 

INSURED MADE UNTRUE REPRESENTATIONS INTENDING TO 

DECEIVE LIFE INSURANCE COMPANY OR MISREPRESENTED 

MATTERS INCREASING RISK (GEN. ST. 1923, § 3370). 

The evidence did not require a finding that the insured, of whom the plaintiff 
was the beneficiary, made untrue representations to the defendant insurance com- 
pany with intent to deceive or defraud, or that matters which increased the risk 
of loss were misrepresented. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from District Court, Stearns County; John A. Roeser, Judge. 

Two actions by Estella I. Iblings against the Phoenix Mutual Life Insurance 
Company of Hartford, Conn., tried together. Verdict for plaintiff. From an order 
denying its alternative motion for judgment or a new trial, defendant appeals. 
Affirmed. 

Gunderson, Leach & Swore, of Alexandria, for appellant. 

Donohue & Quigley, of St. Cloud, for respondent. 

Per Curiam. Two actions tried together to recover on two policies of life 
insurance. There were verdicts for the plaintiff. The defendant appeals from an 
order denying its alternative motion for judgment or a new trial. 

The policies, one for $3,000 and the other for $2,000, were on the life of 
Henry W. Iblings, the husband of the plaintiff and the beneficiary in the policies. 
The application for the first was made on December 2, 1924, and was issued on 
January 7, 1925. On January 29, 1925, the application for the second policy was 
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made, and it was delivered on February 8, 1925. Iblings died on May 30, 1925, from 
shock resulting from an exploratory operation. of the abdominal region which 
disclosed the presence of cancer in the stomach. 

On his first application Iblings answered questions as follows: 

“10. Has a change of climate ever been sought. or advised for the benefit of 
your health? No.” 

“13. (a) When did you last consult a physician or surgeon? 1923. 

“(b) What was the nature of the illness, if any, and duration? Acute gastritis. 
Sick about a week. ’ 

“(c) Were there any complications? No; full recovery.” 

“17. Have you any disease or disorder? No.” 

“20. Have you within the past seven years had any disease or disorder not 
mentioned above? No.” 

“22. Name of disease. 


“Acute gastritis; number of attacks, 1; dates, 1923; duration, week; severity, 
moderate. 


“Subacute gastritis; number of attacks, 1; dates, 1917; duration, 3 weeks; 
severity, moderate.” 

Below was a memorandum to the effect that Iblings had made full recovery 
from both attacks of gastritis, and was feeling fine at the time. 

No examination was had on the second policy. The application referred to 
the application which was the basis of the first policy, made it the basis of the 


second, and stated that the applicant was in good health so far as he knew and 
believed. 


The statute provides: 

“No oral or written misrepresentation made by the assured, or in his behalf, 
in the negotiation of insurance, shall be deemed material, or defeat or avoid the 
policy, or prevent its attaching, unless made with intent to deceive and defraud, 
or unless the matter misrepresented increases the risk of loss.” G. S. 1923, § 3370. 

The statute does not require the disclosure of a passing and trivial indisposition ; 
but if the insured with intent to deceive or defraud makes misrepresentations, the 
policy is defeated, as also it is if the matter misrepresented increases the risk, 
though the misrepresentation is not made with intent to deceive and defraud. 
Shaughnessy v. New York Life Ins. Co., 163 Minn. 134, 203 N. W. 600; Flikeid 
v. New York Life Ins. Co., 163 Minn. 127, 203 N. W. 598; Ames v. New York 
Life Ins. Co., 154 Minn. 111, 191, N. W. 274; Olsson v. Midland Ins. Co., 138 
Minn. 424, 165 N. W. 474; Johnson v. Nat. Life Ins. Co., 123 Minn. 453, 144 N. W. 
218, Ann. Cas. 1915A, 458. 

It is the contention of the defendant that the answers of Iblings to the 
questions quoted above were untrue, that they were made with intent to deceive and 
defraud, and that some of the representations, as a matter of law, increased the risk 
‘of loss so that the policy was avoided regardless of the intent accompanying them, 
and that it was entitled to a directed verdict. 

The case was tried thoroughly. The evidence is voluminous. We reach the 
conclusion that only questions of fact are involved, and we do not find it necessary 
to review the evidence at length. 

The jury might have found that Iblings thought himself in serious ill health 
and apprehended that he might not live long, and that, desiring to protect his 
family by insurance, he made false answers with intent to deceive and defraud the 


defendant. The evidence did not require a finding of such intent, and the jury 
did not make it. 


The evidence did not require a finding that at the time of the application for 
the first policy, or the second one, Iblings had a cancer. It seems probable, that 
he did, but the evidence was not conclusive. A jury might find that he had none 
with legally sufficient evidence to sustain its finding. 


The insured consulted a physician in 1924. In his answer to question 13a, the 
date is written 1923. The particular time of the year was not asked by the question 
nor given in the answer. The consultation was in May, 1924. The insurer was 
satisfied with a general answer that left the time indefinite within the limits of 
a year. Besides it is not certain that the insured gave the answer 1923. The 
defendant’s physician is not positive. His examination was in December. The 
insured may have said that the date was “last spring’—there is a suggestion to 
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that effect—and the physician, taking down the statement in December, 1924, may 
have inserted 1923. And it is clear that the company was not at all concerned with 
the precise date. 

It is unnecessary to review the evidence further. The case made on all the 
charges of misrepresentation was for the jury. 

Order affirmed. 


DESKIN v. UNITED STATES RESERVE INS. CORPORATION. (No. 16023.) 
Kansas City Court of Appeals. Missouri. June 27, 1927. 
Rehearing Denied July 11, 1927. 
Certiorari denied by Supreme Court. Sept. 27, 1927. 
298 Southwestern Reporter 103. 

1. INSURANCE—WHERE LIFE INSURANCE COMPANY ACCEPTED 
ASSURED’S PREMIUM PAYMENT NOTE AS POLICY LOAN, NON. 
PAYMENT DID NOT FORFEIT POLICY. 

In a beneficiary’s action against life insurance company for payment of a 
policy, where the company’s defense was that assured had defaulted on his note 
given as first premium payment, and it appeared that the insurance company had 
accepted the note as a policy loan, nonpayment thereof did not forfeit the policy. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 


2. INSURANCE—STATEMENT IN LIFE INSURANCE COMPANY’S 
RECEIPT THAT NOTE ACCEPTED PURPORTED TO BE PREMIUM 
PAYMENT HELD TO MEAN COMPANY THEREBY INTENDED TO 
SHOW PAYMENT; “PURPORTING.” 

Where a statement in a life insurance company’s receipt given the assured 
stated that the note receipted for “purported” to be the first annual premium under 
the application, held that the company intended thereby to show premium payment; 
“purporting” meaning “appearing on the face of the instrument.” 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 


3. INSURANCE—LIFE INSURANCE COMPANY’S ACCEPTING AS- 
SURED’S NEW NOTE IN LARGER SUM THAN OLD HELD ABAN- 
DONMENT OF ORIGINAL CONTRACT. 

In an action by a beneficiary of a life insurance policy against the company, 
where it was shown that the company had accepted assured’s new note in a sum 
larger than original premium note, held that such acceptance was the abandonment 
of the original contract and the making of a new one. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 


4. INSURANCE—IN ACTION AGAINST LIFE INSURANCE COMPANY, 
DIRECTED VERDICT HELD PROPER WHERE PRACTICALLY ALL 
EVIDENCE WAS WRITTEN, HENCE REQUIRED ONLY APPLICA- 
TION OF LAW. 

In an action by the beneficiary of a life insurance policy against the insurance 
company, held that directing a verdict was proper, since practically all the evidence 
was in writing, hence required only an application of the law involved. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


6. INSURANCE—ORGANIZATION UNDER CERTAIN STATUTE MUST, 
TO BE AVAILABLE TO COMPANY AS DEFENSE IN BENEFICIARY’S 
ACTION, BE PLEADED AND PROVED, SUCH SHOWING ON CERTI- 
FICATE IN RECORD NOT BEING SUFFICIENT (REV. ST. 1919, 
§§ 6169-6193). 

Where, in beneficiary’s action against life insurance company for payment of 
policy, the insurance company claimed that it was organized under Rev. St. 1919, 
§§ 6169-6193, held that for such claim to be available as a defense it must be pleaded 
and proved; the fact that the certificate in the record indicated on its face that 
the company was organized under such statute not being sufficient. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 


7. INSURANCE—IN ACTION ON LIFE POLICY, IMPOSITION OF PLAIN- 
TIFF’S ATTORNEYS FEES UPON DEFENDANT HELD ERROR; LAW 
ON QUESTION INVOLVED NOT BEING WELL SETTLED 
In an action by the beneficiary in a life insurance policy against the company 
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for payment of policy, which had been canceled for nonpayment of premium note 
alleged to be in fact policy loan, imposing plaintiff's attorney fees upon defendant 
held error; law not imposing such penalty in cases about which there might be dif- 
ference of opinion or where law on facts shown is not well settled. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Suit by Nannie Marvin Deskin against the United States Reserve Insurance 
Corporation. Judgment for plaintiff, and defendant appeals. Affirmed in part, and 
reversed in part. 

Ernest D. Martin and J. H. Newman, both of Kansas City, for appellant. 

E. H. McVey and Samuel R. Freet, both of Kansas City, for respondent. 

WiuuiaMs, C. This is a suit on two life insurance policies, issued November 
6, 1923, to John C. Deskin, payable to Nannie Deskin, deceased’s wife, as benefi- 
ciary. Petition was in usual form pleading the policies, the death, etc. The answer 
was a general denial, and the answer further averred that the assured executed a 
note to cover the first annual premium on the policies; that the note was not paid, 
therefore the policies were canceled and lapsed for failure to pay the premium note 
when due. The reply denied the provision authorizing the cancellation or providing 
for lapse, forfeiture, or cancellation by reason of the nonpayment of note or notes 
for the first year’s premium. The reply further pleads a waiver in the following 
terms: 

“If there was any forfeiture or lapse or right of cancellation of said policies 
or insurance or either of them by reason of the nonpayment of any premium note 
or notes executed by the assured, John Cyrus Deskin, that then such lapse or for- 
feiture or cancellation or right of cancellation was waived by the defendant by 
giving and sending notice to the assured on each of the policies in suit; giving 
notice of the maturity of the two annual premiums on each of said policies matur- 
ing November 6, 1924, and demanding payment, whereby defendant eiected to and 
did treat and continue said policies and egch of them in full force and effect and 
did waive any default, lapse, or forfeiture by reason of the failure or alleged fail- 
ure to pay any premium note.” 

The policies insured the life of John C. Deskin. The assured died October 
15, 1924. Notice of death was given and a request for forms upon which to make 
proof of death. The company denied liability. Proof of death was duly furnished. 
There seems to be no difference in the forms of the policies in the two counts. The 
policies provide: 

“United States Reserve Insurance Corporation, Kansas City, Missouri, hereby 
insures John Cyrus Deskin of Kansas City, state of Missouri (herein called the 
insured), for the maximum sum of $5000.00, and immediately upon receipt and ap- 
proval of due proofs of the death of the insured while this policy is in full force, 
will pay to Nannie Marvin Deskin, wife, if living, otherwise to the executors, ad- 
ministrators or assigns of the insured, $1,000.00, if death occurs during the first 
year, and, in addition thereto, eighty per cent. of the premium paid hereon. * * * 

“This insurance is granted in consideration of the application herefor and of 
the annual premium of $188.60 and of the payment of a like amount on or before 
the 6th day of November in each of the succeeding nineteen years, or until prior 
death of the insured. * * * 

“The provision and benefits stated on the succeeding pages hereof are made 
a part of this contract as fully as.if recited at length over the signature hereto.” 

The material part of the policy conditions read as follows: 

“Payment of Premiums and Grace Period. 

“Premiums are payable annually in advance. * * * 

“Except as herein provided, the payment of a premium or installment thereof 
shall not maintain the policy in force beyond the age when the next premium or 
installment thereof is payable. If any note shall be given for any premium, this 
policy, except as to guaranteed values, shall not be in force when said note is 
past due and not fully paid. 

“All premiums are payable in advance at the home office or to an agent of 
the corporation, signed by one or more of the following officers, viz., president, 
vice president or secretary, and countersigned by said agent. 

“If any premium is not paid on the date when due, or within the month of 
grace, and this policy has not been surrendered, the corporation will reinstate the 
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policy as of said due date at any time thereafter, upon evidence of insurability 
satisfactory to the corporation and payment of all arrears of premiums with six 
per cent. compound interest, together with the payment, or reinstatement, of any 
indebtedness on this policy on said due date, with interest.” 

“Entire Contract. 

“This policy and the application herefor taken together, constitute the entire 

contract.” 

“General Provisions. 
(3) This: policy takes effect and becomes binding upon the corpora- 
tion only upon actual delivery thereof to the applicant while in life and good health 
and the payment in cash to the corporation of the first annual premium while in 
good health.” 

The application, which is attached, is as follows: 

“* * * JT hereby agree that the corporation shall incur no liability until the 
first premium has been paid and until this application has been approved and policy 
issued thereon by the corporation during my lifetime. 

“I understand that the corporation will not consider any application unless a 
deposit equal to the full amount of the first premium be made contemporaneously 
with the signing of the application. It is the purpose of the applicant to complete 
the foregoing application now by (a) making the said deposit and (b) having the 
medical examination made today, and accordingly, I hereby declare that I have this 
day paid to * * * $188.60 as follows: A note, purporting to be the first annual prem- 
ium for the proposed insurance on my life. I hold binding receipt therefor made 
up without alteration on the receipt form, detached from, and corresponding in 
date with this declaration. I have carefully read said binding receipt and agree to 
its terms and condition. 

“Dated at Kansas City, Missouri, this 6th day of November, 1923. 

John C. Deskin. 


eee oe 


“Signature of agents as witness: Smith & Watson.” 

It will be noted that there is no provision for cancellation. 

The president of the company testified that a receipt given was on the regular 
form when the premium was paid. 

A receipt upon the regular form was issued to deceased. The receipt was as 
follows: 

“Received of John C. Deskin a note for the sum of $188.60, purporting to be 
the first annual premium under application * * * this day made to the United States 
Reserve Insurance Corporation. 

“This receipt is issued upon the following terms, to wit: * * * (b) The fry- 
ment hereunder shall be held by the corporation as a deposit merely and not as 
premium payment until the application and examination shall have been approved 
or disapproval by the corporation at its home office. (c) The corporation shall in- 
cur no liability under the application unless nor until said application and the exam- 
ination shall have been received by the corporation at its home office, nor unless nor 
until the said application and examination shall have been approved by the corpor- 
ation at its home office for the amount of the premium stated in said application. 

“(d) If the application be approved by the corporation and the policy be issued 
for the amount of the premium as aforesaid, then said policy shall be in force 
from date of application. 

“(e) If this application be disapproved by the corporation, payment hereunder 
will be returned to the applicant upon the surrender of this receipt to the corpora- 
tion at its home office. * * * 

“Dated this 6th day of November, 1923. 

“C. A. Smith, Agent.” 

The evidence shows that when the application was made a promissory note for 
$188.60 was given. The note was signed by John C Deskin, payable to the order 
of “himself.” The note was indorsed on the back “John C. Deskin.” Thus the 
note was made payable to bearer. These notes were renewed on January 23, 1924, 
and on April 22, 1924, the two notes were made into one note which was given 
for $380.20. J. B. Rutherford, superintendent of agencies, was instrumental in 
having the loan renewed. This last note was not paid. 


When the notes were received they were entered upon the records under. the 
heading, “Policy Loans.” At the bottom of the record is a memorandum, “Can- 
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celed on July 25, 1924, for nonpayment of note.” In the same record the following 
appears: “Premium paid 11-6-23, note $188.60.” ’ 

On July 15, 1924, a letter was written to deceased as follows: 

“We desire to call your attention to the fact that your note for $380.20 repre- 
senting the first premium on your two policies of insurance has not been paid, which 
no doubt has escaped your notice. This premium should be paid on or before 
July 22, 1924, in order to put your policies in full force. Hoping you will promptly 
remit, we remain. * * *” 

On July 25, 1924, the company again wrote Mr. Deskin as follows: 

“Your policies of insurance Nos. 876 and 1103 were this day canceled for non- 
payment of the first premium due thereon, represented by your note for the sum of 
$380.20, as we are authorized to do by the terms of your policies However, this 
does not relieve you from paying the earned premium due and unpaid, and you are 
still liable to this company for it. Under the circumstances we suggest that you 
call at once at this office, straighten matters up, and make arrangements to reinstate 
your insurance, as you cannot afford to be without protection. Awaiting your 
prompt action, we remain,” etc. 

Neither of these letters was answered. 

A few days prior to the death of the insured, the company mailed notice of 
the second annual premium upon each of the policies. These were on the regular 
premium notice form. ‘The assistant secretary of the company testified that it 
was the custom after the premium for the first year was paid to notify policy 
holders of the time to pay prentiums thereafter. 

There was further evidence showing the reasonable value of attorney’s fees. 
The verdict was: 

“One thousand dollars on each policy, plus pro rata premium as provided by 
the policy of $160.54 with interest and $175 attorney’s fees, making a total of $2,828.- 
52 upon both counts.” 

The defendant, after an unsuccessful motion for a new trial, brings the case 
here on appeal. 

There seems to be no case reported with facts similar to the case at bar. 

Many authorities are cited by the appellant upholding the proposition that if 
a note is given for a premium and the note is not paid, the policy will lapse. There 
is no controversy as to that question, and if the note for $380.20 was given for the 
first year’s premium, the defendant is entitled to a directed verdict. 

[1, 2] However, the company had a right to accept the assured’s note as the 
equivalent of cash (Dobyns v. Ben. Ass’n, 144 Mo. 95, 45 S. W. 1107; State v. 
Page et al., 19 Mo. 213; State v. Pullens, 81 Mo. 387, loc. cit. 392), or they had 
a right to accept the notes as policy loans, and, if as policy loans, the nonpayment 
of the notes would not forfeit the policy. She company in their records recited 
the notes were policy loans; they issued a receipt purporting to be the first annual 
premium; they renewed the notes not for the exact amount of the premiums. We 
think under this evidence it was a policy loan and not a premium payment. The re- 
ceipt provides that a note “purporting” to be the first annual premium has been paid. 
In State v. Page et al., 19 Mo. 213, loc. cit. 217, our Supreme Court said: “Purport 
means the substance of an instrument.” The word “purporting” has been used to 
mean “appearing on the face of the instrument.” (Van Horne v. State, 5 Ark. 349, 
353: State v. Harris. 27 N. C. 287, 294), and defined by Webster’s International 
Dictionary as “intending to show, signify, mean, imply.” 

This receipt issued by the insurance company then meant that the note was 
taken as appearing upon the face or intending to show payment of the first premium. 
Subsequent thereto they notified Mr. Deskin that his policy payment thereafter 
would be due. The case of Dobyns v. Ben. Ass’n, 144 Mo. 95, 45 S. W. 1107, we 
think is in point on the question of the receipt. 

[3] The appellant denies that the case is in point as it is not a “premium note 
case,” However, under our view, this is not a “premium” note case, but is a policy 
loan. Again, the taking of the note for $380.20, a sum which is purely arbitrary 
as far as the record shows, was making a new contract and an abandonment of 
the old contract. Carman v. Harrah, 182 Mo. App. 365, loc. cit. 376, 170 S. W. 
388; Bibler v. Iuchs (Mo. App.) 275 S. W. 779, loc. cit. 782. 


[4] The appellant complains of trial court’s instructions 1 and 2, which were 
a directed verdict for the plaintiff. Under our view, as heretofore expressed, these 
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were the only instructions that could have been given. The evidence was all prac- 
tically in writing, and it was but an application of, the law to the written evidence. 

[5] Appellant next contends that competent evidence was refused in striking 
out the answer of Lula M. Crawford. The record shows, however, that the wit- 
ness proceeded with her answers. Again, it complains that it was not allowed to 
cross-examine the plaintiff as fully as it desired. However, the attempted examina- 
tion discloses that it had to do with the contents of the policy and conversations 
with her. deceased husband, none of which could have constituted a defense. Again, 
it complains that it was not allowed to prove that if notice was sent it was a mis- 
take. The court ruled that this could be shown by competent testimony, but that 
the testimony was not competent. 

[6] This brings us to the question as to whether or not attorney’s fees should 
have been allowed. Appellant contends that it was organized under article 4, c. 
50, R. S. Mo. 1919, on the stipulated premium plan, subject only to the provisions 
of that law. The respondent in answer to that says there is no proof as to the 
organization of the company. The only proof in the record is that the policy itself 
recites: 

“This corporation is chartered under article 4, c. 50, R S. 1919 of Mo., on the 
‘Stipulated Premium Plan,’ subject to provisions of said law.” 

The courts hold that it matters not that the certificate indicates on its face that 
it was issued by a certain kind of an association, but it is a matter that must be 
pleaded and proven. Sallie B. Gruwell v. National Council Knights and Ladies 
of Security, 126 Mo. App. 496, 104 S. W. 884; Baltzell v. Modern Woodmen, 98 
Mo. App. 153, 71 5. W. 1071 ; Logan v. Fidelity & Casualty Co., 146 Mo. 114, 47 
S. W. 948. This is not in conflict with the holding that if the policy itself sets 
out the manner of doing business the court will look to the face of the policy 
to determine the question. Easter v. Brotherhood of American Yeomen, 172 Mo. 
App. 292, 157 S. W. 992. 

From what has been said, it follows that the quotation from Gruwell v. Knights 
and Ladies of Security, supra, loc. cit. 502 (104 S. W. 885) is in point. The quo- 
tation 1s: 

“Tt follows that defendant must be denied the benefit of the laws and rules 
relating to fraternal orders and that the certificate before us must be treated as 
one issued by a corporation of another class.” 

[7] The company takes the position that it acted in good faith and had a 
right to contest the issue of fact. The question presented in this case has not, prior 
to this case, been before the courts on exactly the same set of facts. We think 
the law does not impose the penalty in cases about which there might be a dif- 
ference of opinion or in cases where the law upon the facts as shown in the record 
is not well settled. Aufrichtig v. Columbia Ins. Co., 298 Mo. loc. cit. 16, 249 S. 
W. 912; State ex rel. Life Ins. Co. v. Allen, 303 Mo. 608-621, 262 S. W. 43; Agee 
v. Assur. Co., 213 Mo. App. 693-700, 253 S. W. 46. 

We think on this record attorney’s fees should not be assessed. 

The judgment will be affirmed as to all else but the attorney’s fees and reversed 
as to that. It is so ordered. 

Frank, C., concurs. 

Per Curiam. The foregoing opinion by Williams, C., is adopted as the opinion 
of the court. Bland and Arnold, JJ., concur. 

Trimble, P. J., absent. 


LA BORDE v. FARMERS’ STATE BANK OF MILLARD et al. (No. 25100.) 
Supreme Court of Nebraska. Oct. 6, 1927. 
215 Northwestern Reporter 559. 
(Syllabus by the Court.) 

1, APPEAL AND ERROR—INSURANCE COMPANY’S PAYMENT OF 
MONEY INTO COURT HELD NOT TO PREVENT CODEFENDANT 
CLAIMANT FROM APPEALING FROM ADVERSE DECREE. 

Under the facts stated in the opinion, the payment of the money, the subject 
of litigation, into court by the codefendant of appellant did not thereby deprive 
the appellant claiming such ‘und of the right of appeal from the decree adverse 
to her claim thereto. 


(For other cases, see Appeal and Error, Dec. Dig. § 158[1].) 
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2. INSURANCE—WHETHER CHANGE OF INSURANCE BENEFICIARY 
BY INSURED DYING BEFORE PAPERS REACH INSURER IS EFFEC- 
TIVE ORDINARILY DEPENDS ON WHETHER INSURED’S ACTS 
ARE MERELY MINISTERIAL OR FORMAL DETAILS; UnDER IN- 
SURANCE POLICIES REQUIRING WRITTEN NOTICE OF CHANGE 
OF BENEFICIARY PRIOR TO OR AT TIME POLICIES BECAME PAY- 
ABLE, FACT THAT NOTICE OF CHANGE REACHED INSURER 
AFTER INSURED’S DEATH DID NOT AFFECT IT. 

Where a policy of life insurance provides the manner in which a change of 
beneficiary can be made and the insured has done all that is required of him there- 
under to effect such change and ‘dies before his written change thereof reaches 
the insurer, but before the policy became payable, the question whether such change 
is effective ordinarily depends upon the precise wording of ‘the contract, whether 
the acts of the insurer required in relation thereto are essential parts of the con- 
tract or mere ministerial'or formal details Held, that under the provisions of the 
policies set out in the opinion the acts to be done on the part of the insurer in rela- 
tion to changing the beneficiary were merely ministerial or formal details, and not 
essential parts of such contracts. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


3. INSURANCE—WIFE HELD TO HAVE BURDEN OF PROVING CHANGE 
OF BENEFICIARY OF LIFE INSURANCE POLICIES FROM 
INSURED’S ESTATE TO WIFE WAS IN GOOD FAITH. 

Where an insured, while insolvent and in contemplation of death, changes the 
beneficiaries named in certain policies of life insurance from his estate to his wife 
and dies two days after making such change, and the effect thereof was to hinder 
and delay his creditors;in the collection of their debts, such transaction is presump- 
tively fraudulent, and in a suit brought by the executor of the estate of the insured, 
on behalf of creditors thereof, to have such transaction declared fraudulent and 
to recover the proceeds thereof, the burden of proof is upon the wife to establish 
the bona fides of the transaction. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 


4. FRAUDULENT CONVEYANCES—WIFE HELD NOT ENTITLED TO 
STATUTORY EXEMPTIONS FROM PROCEEDS OF INSURANCE 
POLICIES ON FAITH OF WHICH HUSBAND OBTAINED CREDIT 
(COMP. ST. 1922, § 7881). 

Where a person obtains credit on the faith that he is carrying policies of life 
insurance on his life payable at his death to his estate, and two days before his 
death, and in contemplation thereof and while insolvent, changes the beneficiary 
therein from his estate to his wife without any consideration therefor, same will 
be held fraudulent as to his creditors, and his wife will not be permitted to claim 
any part of the proceeds as exempt to her from the claims of his creditors, under 
section 7881,. Comp. St. 1922. 


(For other cases, see Fraudulent Conveyances, Dec. Dig. § 51[4].) 


Appeal from District Court, Sarpy County; Begley, Judge 

Suit by E. J. La Borde, executor of the last will and testament of Fred H. C. 
Suhl, deceased, against the Farmers’ State Bank of Millard, Emma Suhl, and 
others. From a decree for plaintiff, defendant Emma Suhl appeals. Affirmed. 

Sears, Horan & Shaw, of Omaha, for appellant. 


E. S. Nickerson, of Papillion, and Wm. R. Patrick, of Omaha, for appellee 
La Borde. 


Sears, Horan & Shaw, of Omaha, for appellee Farmers’ State Bank. 


Heard before Goss, C. J., Day, Good, Thompson, and Eberly, JJ., and Eldred 
and Hastings, District Judges. 

__ Hastincs, District Judge. This action was brought by the executor of the last 
will and testament of Fred H. C. Suhl, in behalf of the creditors of his estate, 
against Emma Suhl, the Farmers’ State Bank of. Millard, Nebraska, et al., to have 
the change in beneficiary in three certain life insurance policies for $10,000 each 
from his -estate to the appellant Emma Suhl decreed fraudulent as to his creditors, 
and to have the same canceled and set aside and said defendants enjoined from 
transferring and disposing of the proceeds thereof and to impound and recover the 
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part of said funds to which said estate was entitled. Plaintiff’s cause of action 
is predicated upon the following undisputed facts: 

On the 26th day of November, 1924, Fred H. C. Suhl was carrying life insur- 
ance on his own life in the Northwestern Mutual Life Insurance Company in the 
amount of $50,000. One policy for $20,000 was payable to Emma Suhl, his wife, 
and three policies, each in the sum of $10,000, were payable to his estate. On 
said date, in contemplation of death, the insured, in a writing signed by him, on a 
plank furnished by the insurance company, changed the beneficiary in the three 
$10,000 policies from his estate to his wife and delivered the same to an agent 
of the company to be transmitted by such agent to the home office of the insurance 
company in Milwaukee, Wisconsin. The policies were then in the possession of 
the insurance company at their home office. He died inso’vent two days later 
and his written change of beneficiaries was not received by the company at their 
home office until a few hours after his death. The insurance company made an 
indorsement upon said policies in conformity with the change of beneficiary as 
made by him. The money due on the four policies, after deducting the loans, 
thereon, amounting to $46,461.97, was paid to his wife on December 4, 1924, by the 
insurance company. Upon receipt of the insurance money, appellant deposited 
same in the defendant bank and said bank issued to her, against said deposit, its 
cashier’s check for $20,000 and a draft for the sum of $10,000, drawn on the Mer- 
chants’ National Bank of Omaha. The actual funds remained in the defendant 
bank and were there at the time of the commencement of this action and at the 
time the decree was entered. At the time the beneficiary was changed, the debts 
of the insured approximated $90,000, more than $50,000 of which were unsecured. 
At the time this action was commenced claims had been allowed against, the estate 
for the amount of said indebtedness. The assets of the estate other than the 
proceeds of the insurance are sufficient onlv to pay a small part thereof. A part 
of the insured’s indebtedness was incurred by the insured upon the representation 
that he carried the three policies of insurance payable to his estate. 

The dates, amounts and annual premiums of said life insurance policies carried 
by Fred H. C. Suhl at the time of his death are as follows: 

One dated April 15, 1918, for $10,000 with an annual premium of $246.36. 

One dated April 23, 1918, for $10,000 with an annual premium of $246.30. 

One dated March 20, 1919, for $10,000 with an annual premium of $253.40. 

One dated October 23, 1919, for $20,000 with an annual premium of $521.80. 

The appellant in her answer alleged that she had a separate estate which she 
received by inheritance from her father, and that in good faith she loaned her 
husband money derived therefrom, and that shortly before his death, in payment 
of and to secure payment of said indebtedness, he duly assigned said policies of 
insurance to defendant, and that defendant accepted the same in good faith and 
in payment of and as security for payment of said indebtedness. . She further 
alleged that the amount of insurance she had received was less than the amount 
owing from said deceased and the amount exempt to her under and by virtue of 
section 7881, Comp. St. 1922. She prayed that the action of plaintiff be dismissed, 
that so much of said insurance as was purchasable by annual payments of $500 
should be decreed to be held exempt from the claims of the creditors of insured, 
and that the policies be decreed to have been received in satisfaction of and as 
security of the indebtedness of the deceased to the defendant. 

The reply.was a general denial. 


The trial court found that the change in beneficiaries in the three $10,000 
policies was fraudulent as to the creditors of the insured, and that the transfer 
of such insurance should be canceled and set aside. The court further found that 
there was exempt to the defendant Emma Suhl, as the beneficiary named in the 
$20,000 policy, a sum equal to a policy on which the annual premium did not 
exceed $500, and that the proceeds of all insurance over and above that amount 
inured to the creditors of Fred H. C. Suhl: The court ordered that the defendants 
Emma Suhl and the Farmers’ State Bank, out of the funds held by them, forthwith 
pay to the clerk of the court the sum of $27,803.53 to the account of the plaintiff 
for the benefit of the estate of Fred H. C. Suhl for use in payment of claims 
and debts against said estate and the administration expenses thereof, with 7 per 
cent. interest from the date of said decree, and enjoined said defendants from trans- 
ferring or in any manner disposing of said amount except as ordered. 
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The defendant Emma Suhl prosecutes appeal from said decree. 

[1] Prior to the submission of this casa appellee filed a motion to dismiss the 
appeal of the appellant Emma Suhl. The motion was submitted with the case. 
The record shows that, after the rendition of the judgment and before an appeal 
was taken, the defendant bank paid into the district court the sum of $28,029.58 in 
accordance with the decree, and at that time the defendant Emma Suhl appeared 
and objected and reserved an exception to said payment by her codefendant. The 
principal ground of the motion and the only one that merits consideration is that, 
by the payment of the'sum of $28,029.58 into the district court in compliance with 
said decree, no real issue is presented here for determination. Counsel for appellee 
filed their affidavit in support of ‘the motion. It appears from the affidavit that 
the appellant indorsed a cashier’s check issued to her on the defendant bank in 
the sum of $20,000 and a draft on the, Merchants’ National Bank of Omaha issued 
by the defendant bank to her for the sum of $10,000, same being part of the proceeds 
derived from the imsurance, and delivered same to the defendant bank, and that 
thd cashier of defendant bank thereupon placed said money in a special fund in 
said bank and drew a check on said fund payable to the clerk of the court and 
delivered the same to him ‘pursuant to the decree of the court. It is contended, 
under the facts stated, that the payment by the bank amounted to a confession or 
recognition of the correctness or validity of the judgment by appellant, and that 
her objection is the payment of the money into court by her codefendant was only 
a pretext on which to base her appeal to this court, and that by such compliance 
with the decree there is: nothing left upon which a judgment of reversal can: operate. 
The defendant bank at no time claimed any interest in the money, the subject 
of ‘litigation; it was simply the custodian of the fund and only a nominal defend- 
ant. The bank might well desire to pay the money into court and thus be relieved 
of any further liability. The appellant has shown no intention of abandoning her 
appeal, and we are satisfied that she did not intend that the payment of the money 
by the defendant bank into court should be regarded as a compliance on her part 
with the judgment of the court so-as to deprive her of ‘the right of appeal. So 
far as the record shows, the money has never been disbursed and is still in the 
district court subject to any disposition that this court may order made thereof. 
The only parties who have any interest in the money in question who can be 
affected by this appeal are the appellee and the appellant, and their rights thereto 
can as well be determined with the money in court as it could be if the defendant 
bank was still the custodian thereof. We conclude that the payment of the money, 
the subject of litigation, into court by the defendant bank under the facts stated 
did not thereby deprive the appellant claiming such fund of the right of appeal 
from the decree adverse to her claim thereto. ‘ Sanford v. First’ Nat. Bank, 94 
Iowa, 680, 63 N. W. 459. The cases cited by appellee are not applicable to the 
facts herein. The motion is overruled. 

[2] The appellant assigns as error the finding of the trial court: “That the 
change in beneficiaries in said ‘three policies from the estate to the appellant is 
fraudulent as to creditors and should be set aside.” It is the contention of counsel 
for appellant that the evidence establishes that the insured was indebted to appellant 
at the time of: the transfer of said policies in about he sum of $20,800 for money 
loaned to him by her from her separate estate, and that she was entitled to have 
set off to her so much of the proceeds of said insurance as would pay the indebted- 
ness due her and as would be exempt to her under section 7881, Comp. St. 1922. 

In this connection it is claimed by counsel for appellee that there was no actual 
change in beneficiaries in the three policies prior to the death of the insured, in 
that the indorsement of such ‘change was not made by the insurance company 
thereon until after the death of the insured, and that therefore the estate was 
entitled to the proceeds of said insurance. Whether such change was made depends 
upon the precise wording of the policies in question. The policies all contain this 
provision: 

“The insured may change any beneficiary not irrevocably designated, but that 
no such charige shall be effective unless made in writing and filed in the home office 
of the company (accompanied by this policv for suitable indorsement) prior to or 
at the time this policy became payable.” 


The policies also provide that the insurance should become payable upon proof 
of the death of the insured. In considering a similar question in the case of Good- 
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rich vy. Equitable Life Assurance Society, 111 Neb. 616, 197 N. W. 380, it is said 
in the opinion by Judge Day: 

“In some of these cases where the insured has not an unconditional right to 
change the beneficiary, and the language used seems to require that some exercise 
of judgment on the part of the company is essential to the change of beneficiary, 
it is held that, notwithstanding the insured may have done all that is required of 
him, but dies before the insurer’s consent is given, the change of beneficiary is not 
effected. The question in each particular case, therefore, is ordinarily whether 


the acts required on the part of the company are essential parts of the contract 
or mere ministerial and formal details.” 


[3] Applying the foregoing as the correct rule in construing the provisions 
in the policies in question, the question arises: Were the acts required by the 
company essential parts of the contracts of insurance or merely ministerial or 
formal details? The provisions in the policies in question required that the change 
of beneficiary be made in writing by the insured; this was done upon a blank furn- 
ished by the company and transmitted by its agent to the home office of the 
insurance company. Under such provisions it was required that such written change 
of beneficiary be filed in the home office of the company before the policy became 
payable. This was done, although not received by the company until after the death 
of the insured. The indorsement of the change of beneficiary thereon by the com- 
pany was, under said provisions of the policies, purely a ministerial act. It 
required no exercise of judgment on the part of the company in relation thereto. 
The company recognized the change and paid the proceeds of the insurance accord. 
ingly. The change made in the beneficiary was effective under the terms of the 
policies so as to entitle appellant to the proceeds thereof if such change was not 
fraudulent as to the creditors of the insured. The principal question involved 
herein is: Was the change in beneficiary valid as against her husband’s creditors 
on account of money loaned to him from her separate estate? The effect of the 
transfer of the insurance from her husband’s estate to her while he was insolvent 
was to put the proceeds of such insurance beyond the reach of his creditors and 
the transaction is presumptively fraudulent, and the burden of proof was upon 
the appellant to establish the bona fides of such transaction. Carson v. Stevens, 
40 Neb. 112, 58 N. W. 845, 42 Am. St. Rep. 661; Kirchman v. Kratky, 51 Neb. 191, 
70 N. W. 916; Glass v. Zutavern, 43 Neb. 334, 61 N. W. 579, 47 Am. St. Rep. 
763; Jansen v. Lewis, 52 Neb. 556, 72 N. W. 861; Fisher v. Herron, 22 Neb. 183, 
34 N. W. 365; Bartlett v. Cheesbrough, 23 Neb. 767, 37 N. W. 652; Plummer v. 
eee Neb. 142, 42 N. W. 336; White & Sons v. Woodruff, 25 Neb. 797, 41 

. W. 785. 

Briefly summarized, the evidence upon the question involved shows that appel- 
lant owned eighty acres of land when she was married to Fred H. C. Suhl, which 
she had inherited from her father. This eighty was sold in the fall of 1919 for 
$20,800 ; $1,800 was paid at the time the contract of sale was made and the balance 
on March 1, 1920. ‘The evidence does not show what became of the $1,800; $19,000 
thereof was deposited in the Farmers’ State Bank of Millard, in a joint account 
of herself and husband, about March 1, 1920. The evidence does not show how 
much money the husband had on deposit in the bank at the time the $19,000 was 
deposited. It appears that the husband, soon after the deposit of said money in 
the bank, drew checks on said account as follows: $8,000 to his father; $9,000 in 
payment of an indebtedness that he owed to the bank, $5,000 of which had been 
borrowed from the bank to make the initial payment on 480 acres of land in 
Keith county, Nebraska, which he had purchased on contract in the fall of 1919; 
and $1,288 to Payne Brothers. The evidence shows that the purchase price of the 
Keith county land was $50,000. Five thousand dollars was paid, as stated, at the 
time of the making of the contract; $23,000 was to be paid on March 1, 1920; for 
the balance of the purchase price, mortgages then on the land were to be assumed. 
The evidence further shows that on the 4th day of March, 1920, the husband 
deposited between $12,000 and $13,000 in the joint account of himself and wife 
in said bank, and no further deposits are shown to have been made in that account 
up to the time the Keith county land was settled for on March 23, 1920. Neither 
does it appear from the evidence that from the time that his wife deposited the 
$19,000 in the bank on March 1, 1920, up to March 23, 1920, any part on deposit 
therein was withdrawn from said account except as hereinbefore stated. On March 
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23, 1920, the bank paid a check drawn thereon by the husband for $22,918 in 
payment for the Keith county land. It would appear from this that the Sodiaiad 
must have had about $10,000 of his own money in said bank at the time appellant’s 
$19,000 was deposited. On the payment of the purchase price over and above the 
incumbrances on the land, same was deeded jointly to appellant and her husband, 
Fred H. C. Suhl. The evidence further shows that before the Keith county land 
was purchased appellant and her husband looked over the land together, and she 
stated that she was going to have the 160 acres of the land that had the improve- 
ments on., After the contract for the purchase of the land had been entered iito 
by her and $5,000 paid down thereon, she had a conversation with her father-in- 
law, in which he told her that “it didn’t look so well; that he thought they had 
better let the $5,000 go and stay where they were at, ” and that she said “that it 
was all right the way it was; that she was getting more out of it that way, out 
there.” After the death of her husband and while his estate was in the progress 
of settlement, she made a statement in the presence of the county judge and others 
“that she was the owner of 80 acres of land in Sarpy county which she had sold 
and put the proceeds into Keith county land.” She denied making these statements 
or that she knew very much about the purchase of the Keith county land and 
claimed that she loaned the money to her husband. 

It is claimed that certain statements made by her husband to the insurance 
agent who made the transfers of the insurance policies tend to support her 
claim that he was indebted to her. The statements in substance were that 
he wanted to transfer the policies to her because he had “went through with about 
all of her property.” These statements made by the husband have little probative 
force upon the question involved. The Keith county land had been purchased 
when, as a matter of common knowledge, land values were at about their highest 
point, and the land had decreased in value from that time until at the time of 
his death it was worth but little more than the incumbrance against it, and his 
statements probably refer to the fact that he had lost her money by making their 
joint investment. We have nothing but her bare statement that she loaned the 
money to her husband. On the other hand, the facts and circumstances disclosed 
by the evidence seem quite convincing that she invested her money in the Keith 
county land. We are convinced from a careful examination of the evidence that 
appellant has not established that her husband was indebted to her at the time 
of the transfer of the insurance policies; therefore she does not have any claim 
as against his creditors to any part of the proceeds of such insurance on account 
thereof. We conclude that under the evidence the change in beneficiary from the 
estate of the husband to his wife either as security for an alleged indebtedness or 
as payment thereof was fraudulent as to his creditors. 

[4] Counsel for appellant further contends that, should it be found from a 
consideration of the evidence that the insured was not indebted to appellant at 
the time of the change in beneficiaries on the three policies in question, such 
change would be valid under section 7881, Comp. St. 1922, and taking into considera- 
tion the $20,000 policy in which she was named as beneficiary, that she would be 
entitled to so much of the proceeds of such insurance on all of said policies as 
a $500 annual premium would purchase, and that the remainder of said fund would 
inure to the benefit of the creditors. That statute provides: 


“All moneys and all and every benefit accruing under any policy or certificate 
payable at the death of the insured, where the annual premium thereon, including 
all others on like policies, does not exceed five hundred dollars, shall be exempt 
from the claims of creditors when the person entitled thereto is not the executor 
or administrator of the insured or of the beneficiary. And when the annual 
premium thereon shall exceed five hundred dollars, such exemption shall not apply 
to such excess, but all money accruing thereunder, or under like policies, by virtue 
of such excess, shall inure to the benefit of the creditors of the person paying 
the same, whether such person is the insured or a beneficiary.” 


Under the statute all moneys and benefits accruing under any policy or certifi- 
cate payable at death of the insured, where the insured pays the premium thereon, 
are not exempt from the claims of creditors of the insured when the person entitled 
thereto is the executor or administrator of the insured. The effect of the change 
in beneficiary from his estate to his wife was to make a part of the proceeds thereof 
exempt from the claims of his creditors when, otherwise, this would not have 
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been the case. Credit was extended to him on account of having such insurance 
payable to him. When the instred made the change of beneficiaries in the policies, 
he made the same in contemplation of impending death. He died two days after 
making the change. The fact that the insured was about to die at the time the 
change was made gave to the policies a pecuniary value nearly equal to the amount 
which the insurance company on his death would be required to pay under the 
terms of the policies. The estate of the insured, but for the change in beneficiary, 
would have been entitled to have received the full amount payable’ thereon at his 
death. If the change in beneficiary had been made. at a time when. the insured had 
a normal expectancy of life, even though he was insolvent, the change might have 
been valid as against his creditors. But under the facts herein he could not, while 
insolvent, change his beneficiary and so divert from the claims of his creditors so 
much of the proceeds as would become exempt, under the statute, by reason of 
such change. The change in beneficiaries under such circumstances was fraudulent 
as to his creditors. The following cases support the conclusion reached: Navassa 
Guano Co. v. Cockfield, 253 F. 883, 165 C. C. A. 363, 6 A. L. R. 1168, and note; 
Burton v. Farinholt, 86 N. C. 260; Iona County Savings Bank v. McLean, 84 Mich. 
625, 48 N. W. 159; Friedman Bros. v. Fennell, 94 Ala. 570, 10 So. 649; 12 R. C. L. 
511, § 41. The trial court was right in finding that the appellant did. not have any 
claim to any part of the proceeds derived from said three insurance policies, and 
in setting aside and canceling the transfer thereof. 


The trial court found that under the statute the appellant was entitled to all 
the proceeds of the $20,000 policy in which she was named as beneficiary and on 
which there was a premium of $521.80 payable annually; the proceeds of which, 
after deducting the loans made thereon by insured, amounted to $18,658.44. This 
was all that she was entitled to. 


[5] Appellant further insists that the executor is not authorized by law to bring 
this action and that the same should be dismissed. This is without merit. Section 
1329, Comp. St. 1922, expressly gives an executor or administrator authority to 
commence and maintain an action of this kind. 

[6] It is further urged by appellant that section 7881, Comp. St. 1922, is uncon- 
stitutional and void. The appellant is not in a position to raise this question. She 
invoked the protection of the statute and thereby treated the same as constitutional 
and valid. The rule is: 

“A party invoking the provisions of a statute is not in a position to raise the 
question as to its constitutionality.” Ross v. Lipscomb, 83 S. C. 136, 65 S. E. 451, 
137 Am. St. Rep. 794. 


[7] The decree is right, and is affirmed. 


THOMPSON v. PACIFIC MILLS et al. (No. 12276.) 
Supreme Duiiet of South Carolina. Sept. 23, 1927. 
139 Southeastern. Reporter 619. 


2. INSURANCE—BENEFICIARY UNDER GROUP POLICY CANNOT BE 
ARBITRARILY DEPRIVED OF BENEFITS OF POLICY BY CANCEL- 
LATION WITHOUT NOTICE. 


Holder of beneficiary certificate under group policy covering employees cannot 
be arbitrarily deprived of benefits of policy by a cancellation of which he had 
received no notice, and to which neither he nor insured had become a party. 

(For other cases, see Insurance, Dec. Dig. § 236.) 


3. INSURANCE—BETTERMENT OF EMPLOYMENT CONDITIONS CON- 
STITUTES SUFFICIENT CONSIDERATION TO SUSTAIN RIGHT OF 
ACTION BY BENEFICIARY OF INSURED EMPLOYEE UNDER 
GROUP POLICY. 

Betterment of employment conditions that is featured as an industrial advantage 
arising out of carrying group policies covering employees constitutes a sufficient 
consideration to sustain right of action by beneficiary of insured employee. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 
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4. INSURANCE—EMPLOYEE CARRIED ON PAYROLL, THOUGH NOT 
ACTUALLY EMPLOYED AT TIME OF DEATH, HELD WITHIN 
GROUP POLICY. 

Group policy covering employees held to cover employee carried on the payroll, 
though not actually employed at time of his death. 
(For other cases, see Insurance, Dec. Dig. § 169.) 


5. INSURANCE—RIGHT OF BENEFICIARY UNDER GROUP POLICY 
ENDED AFTER EXPIRATION OF ONE MONTH TEMPORARY CON- 
TINUANCE AFTER DATE FOR PAYMENT OF ANNUAL PREMIUM. 
Where group policy covering employees was, at time for payment of annual 

premium, continued in force by employer for period of one month, with no further 

payments of premium, policy, at the end of such period, became automatically can- 

celed and all rights of beneficiary under policy, as originally issued, definitely and 

completely ended, in view of terms of policy placing no restriction on original con- 

tracting parties from entering into any contract for insurance of employees. 
(For other cases, see Insurance, Dec. Dig. § 177.) 


Appeal from Richland County Court; M. S. Whaley, Judge. 


Action by R. O. Thompson against the Pacific Mills and the Atna Life Insur- 
ance Company. From a judgment against defendant last named, and in favor of 
defendant first named, plaintiff and defendant last named appeal. Affirmed in 
part, and in part reversed’ and remanded. 

G. Beam, of Louisburg, N. C., and Hunter A. Gibbes, both of Columbia, 
for appellant Thompson. 

Moorman & Moorman, of Columbia, for appellant AZtna Life Ins. Co. 

Elliott & McLain, of Columbia, for respondent. 

Wuirttne, A. A. J. This action, in which the defendants filed a joint answer, 
vas tried in the Richland county court. The presiding judge of that court directed 

verdict against the defendant A®tna Life Insurance Company and a verdict for 
he defendant Pacific Mills. From the judgment entered under this direction of 
verdict, both plaintiff and the insurance company have appealed; the two appeals 
being printed and heard together. For the purpose of the “Case for Appeal,” a 


statement of facts was agreed upon and adopted by all attorneys engaged in the 
cause, as follows: 


“The action is by an alleged beneficiary designated in a group life insurance 
policy on the lives of more than 10,000 employees of Pacific Mills, one of the 
defendants herein, carried with the A®tna Life-Insurance Company, the other 
defendant. The policy was originally written September 27, 1920, and the premiums 
were paid by Pacific Mills, and not by any employees. Certificates were issued to 
the employees by A&tna Life Insurance Company and Pacific Mills setting out 
certain terms, in which certificate it is specifically stated that the taking out of 
said policy did not establish a precedent to continue the insurance. When the annual 
premium came due, on September 27, 1924, the Pacific Mills did not pay same, but 
by its own terms the policy continued in force for 31 days thereafter. After the 
expiration and discontinuance of said policy J.-J. Thompson, who had been an 
employee of Pacific Mills,.died in December, 1924. The plaintiff, R. O. Thompson, 
claims that he was the beneficiary under the said policy. The complaint alleges 
that Pacific Mills assumed on October 27, 1924,-all liability of the AEtna Life 
Insurance Company under the aforesaid policy,.and that the Pacific Mills were 
liable to this plaintiff. because he .was the only designated beneficiary of said J. J. 
Thompson. Pacific Mills paid. funeral expenses and debts of said J. J. Thompson, 
and all of the balance of $1,500, except $40.72, Pacific Mills paid to three dependent 
daughters of said J. J. Thompson under their ‘new. plan of insurance,’ upon the 
ground that J, J. Thompson had not designated any beneficiary under the ‘new plan 
of insurance,’ and that this left the right to Pacific Mills to pay to such person 
or persons as Pacific Mills ‘may deem proper.’, The $40.72 balance is held to be 
applied to the payment of any debts of J. J. Thompson. Said J. J.. Thompson paid 
no part of any premiums for any of this insurance and was not actually employed 
by Pacific Mills at the time of his death.” 


At the call of the case.for trial, a motion was made by defendants that the 
#Etna Life Insurance Company be eliminated. The trial judge refused this motion 
and also a motion for nonsuit made in behalf of the insurance company. at the close 
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of plaintiff’s testimony. Both plaintiff and defendants made motions for direction 
of verdict. The reason assigned by the trial judge for his ruling on these motions 
was that the group policy of insurance as issued by the Aitna Life Insurance Com- 
pany was taken out for the term of 1 year, renewal from year to year, at option, 
by paying the yearly premium; and that, the policy having been extended beyond 
the end of the year terminating September 27, 1924, the agreement would be implied 
that it would remain in full force and effect for the full period of another year, 
and could not be canceled within such period except upon the consent of the holders 
of beneficiary certificates. 
The Insurance Company’s Appeal. 

The rulings made by the trial judge on the various motions above referred to 
are questioned by eleven exceptions taken by defendant Aitna Life Insurance Com- 
pany. The first exception assigns error in not granting the motion to eliminate 
the insurance company from the case; the second exception, error in not granting 
the motion for a nonsuit; the remaining nine exceptions, error in the ruling direct- 
ing a verdict. The same point is, in substance, involved in all exceptions; namely, 
whether the beneficiary certificate, which was issued to plaintiff in connection with 
the group policy taken out by Pacific Mills, remained an obligation against. the 
insurance company after the group policy was surrendered by Pacific Mills for 
cancellation. 

[1] 1. The first exception contains its own answer. It is stated that the motion 
to eliminate the defendant from the case was practically a demurrer upon the ground 
that the complaint did not state facts sufficient to constitute a cause of action 
against the insurance company. The motion was made upon the call of the case, 
and there is no showing of notice. Section 405, Code of Civil Procedure 1922, 
contains the provisio, that the party making an exception of this nature “shall give 
at least five days’ notice, in writing, to the opposite party of the grounds of such 
objection.” Even if it should be considered that notice was waived by argument 
of the motion, the same difficulty arises with respect to sustaining this motion that 
is pointed out in our consideration of the ruling refusing a nonsuit. 

[2, 3] As to the second exception, which is taken to the refusal to grant a 
nonsuit, we think that the trial judge was amply justified in withholding decision 
on the motion and proceeding with the trial. The betterment of employment condi- 
tions that is featured as an industrial advantage arising out of carrying policies of 
this kind is unquestionably a sufficient consideration to sustain the right of action 
by the beneficiary of the insured employee. The letter sent to plaintiff by Pacific 
Mills, of date January 2, 1926, refers to the cancellation, on October 27, 1924, of 
the group policy carried by the company with the AXtna Life Insurance Company. It 
was very properly held by the trial judge that, at this stage of the case, the tes- 
timony was susceptible to the inference that, pursuant to the optional provision for 
renewal contained in the original policy, the said policy had been renewed on 
September 27, 1924, for an additional period of 1 year, thereby giving rights under 
the policy to J. J. Thompson, the insured employee. The plaintiff had been named 
as his beneficiary in the certificate of insurance issued under the policy; and, in 
the absence of a change of beneficiary we could not say that in such case the 
holder of the beneficiary certificate could be arbitrarily deprived of the benefits 
of the policy by a cancellation of which he had received no notice, and to which 
neither he nor the insured had become a party. 


[4] 2. Another ground of argument on the motion for nonsuit, also raised 
under the seventh exception in respect to the motion for a directed verdict, is 
based on the theory that the group policy covered only actual employees; and that 
J. J. Thompson, the insured, not being at the time of his death in the active 
employment of Pacific Mills within the meaning and terms of the policy, he was 
not covered by the policy, if it was in force. 


This position cannot be sustained. The letter of January 2, 1926, identified 
by plaintiff and introduced in evidence as having been received by him from Pacific 
Mills, was signed by S. W. Mims, employment manager. This letter is, in itself, 
a complete recognition of the rights of J. J. Thompson, as an employee, to the 
benefit of the company’s insurance. The sole ground of refusal to recognize plain- 
tiff’s claim was the change of the company’s insurance plan, which “automatically 
canceled the beneficiary” under the A=tna policy. In further explanation of the 
effect of the change made by the adoption of the new policy, the letter stated: 
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“The Pacific Mills reserved the right to pay the insurance to any one in your 
family whom they saw fit.” 

As a witness for defendant, Mr. Mims also testified as follows: 

“Q. J. J. Thompson was in the employ of the mill when the new plan went 
into effect, I believe? A. Yes; but he was not working in the mill. He had been 
sick for quite a while. He was still in the village. 

“Q. He was on the pay roll? A. Yes, sir.” 

If the group policy issued by the AZtna Company should be given the highly 
technical construction desired to be placed on it by the argument of this appeal, 
then it has become “as sounding brass or a tinkling cymbal.” Certainly, it would 
be almost valueless from the standpoint of any real protection to the dependents 
of the employee. Where death occurs to the employee of good standing, who 
has been incapacitated through sickness or disease for weeks, or perhaps even 
months prior to his death, the need of his family for the aid of the “death benefit” 
is not less than where the employee has met a sudden, accidental, or violent death 
in the performance of the normal activities of his employment. Thompson, while 
for some months incapacitated for active work, had neither been discharged, nor 
had he left the service of the Pacific Mills, and, as was stated by the employment 
manager, he was still carried on the pay rolls of the company. That he was 
regarded and treated as an employee, entitled to every right and benefit that he 
would have had in active service, is further evidenced by the voluntary payments 
made by the Pacific Mills, on account of his death, out of its own death benefit 
fund. 

The point is, no doubt, raised because the claim here presented is thought 
unjustified, but, as has been repeatedly pointed out in former decisions, technical 
defenses of this character, which rely upon adroitly drawn provisions that are 
skillfully used in limitation of liability, do not commend themselves to the mind 
of this court. Nor do we think that we would be doing justice to the insurance 
company itself, in the matter of these group policies of life insurance, to place such 
policies on a basis substantially equivalent to mere accident insurance for the purpose 
of evading whatever rightful obligation may be found to rest upon the company 
in respect to the matter of this claim. 

3. Another question of entirely different character is raised by the motions 
for direction of verdict which were made at the close of defendant’s testimony. 
As to the effect of the testimony upon which these motions were based, it is con- 
ceded in the agreed statement of facts appearing at the commencement of the 
“Case for Appeal”: 

“When the annual premium came due, on September 27, 1924, the Pacific Mills 
did not pay same, but by its own terms the policy continued in force for 31 days 
thereafter.” 

Supporting this admission of fact which appears in the record, we also find 
the testimony of Mr. W. P. Hamrick, general superintendent of Pacific Mills; this 
being given in response to the question why the A®tna policy was carried for a 
month beyond its annual date to cover the period from September 27, 1924, to 
October 27, 1924. The reply of Mr. Hamrick (properly allowed against the objec- 
tion of plaintiff) was given as follows: 

“A. Because the company did not decide until so near the 27th to cancel the 
insurance, that they didn’t have time to make the necessary arrangements, and they 
made special arrangements with the insurance company to carry it one month, from 
September 27th to October 27th, in order to get all the arrangements made and 
get out new premiums for the new insurance. 

“Q. Has any other premium been paid on the policy except the premium that 
carried it for that one month? A. No, sir.” 

The original AXtna Life Insurance Company policy taken out by Pacific Mills 
on September 27, 1920, covering insurance to the amount of $10,916,000, with a first 
annual premium of $115,145.72, contained, among other provisions, the following: 

“This policy issued for the term of 1 year from the 27th day of September, 
1920, in consideration of the application of the employer, which application is hereby 
made a part of this contract and a copy of which is attached hereto, and in further 
consideration of the payment of an annual premium of $115,145.72, subject to 


cia for changes in the personnel of the group insured, as hereinafter pro- 
vided. 
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“This policy is issued and accepted subject to all the conditions, benefits, and 
privileges described on the subsequent pages hereof which are hereby made a part 
of this contract. 

“Group policy. One-year term. Renewable. Nonparticipating. Premiums 
payable annually, * * * 

“This policy may at the end of the first and each subsequent premium paying 
period be continued, at the option of the employer, by paying in advance to the 
company at its home office, or to its agent, the premium for the insuring age then 
attained by each and all insured calculated according to the amount of insurance 
to be continued and the table of premium rates contained herein. * * * 

“A grace of 31 days, during which the contract will remain in full force, will 
be allowed in the payment of all premiums except the first.” 

Pertinent provisions contained in the individual certificates of insurance, issued 
nore with the group policy to employees of the Pacific Mills, appear as 
ollows: 

“Pacific Mills has made this arrangement for insurance in order to afford a 
certain amount of protection in the event of the death of its employees, or perman- 
ent total disability occurring before age of sixty. In case you die, at any time 
or place, from any cause whatsoever, while you are in the employ of this com- 
pany, during the continuance of the policy, the amount of insurance then in force 
upon your life will be paid in accordance with the provision made on the face 
of this certificate. * * * 

“While we have every reason to believe that we will continue this insurance, 
the fact that we have taken it out does not establish a precedent for all time.” 

It is apparent from the above-quoted provision that it was not intended, either 
by the Aitna Company or by the Pacific Mills, that this group insurance policy 
should ever carry any rights to employees of Pacific Mills insured thereunder 
beyond the l-year term specified in the policy. The term thus provided for became 
renewable at the option of the employer, Pacific Mills, without incurring any obliga- 
tion in respect to such renewal; it being expressly stated in the insurance certificates 
issued to the employees that the fact that the policy had been taken out did not 
establish a precedent. So far as the obligation of the insurance company was con- 
cerned, it may also be noted that the right of renewal by Pacific Mills for any 
additional period whatsoever would become effective only by paying in advance the 
premium required for the continuance of the policy. 

It is conceded in the argument for plaintiff, who for the purpose of the insur- 
ance company’s appeal is the respondent herein, that in order to renew the policy 
“the employer, Pacific Mills, was under obligation to do its part, to wit, pay the 
premium in advance.” It is also conceded: 

“Upon failure to pay all the premium within the period of grace, the insurance 
company had the right to cancel the group insurance as a whole. In fact, failure 
to pay automatically canceled the insurance without notice.” (Italics ours.) 


This conclusion results of necessity from the provisions of the policy; but it 
it equally clear from the same provision that when it is thus automatically canceled 
by failure to pay the premium for the optional renewal term, all rights under the 
policy as originally issued must be deemed definitely and completely ended. There 
is no restriction in the terms of the policy that can operate to preclude the original 
contracting parties from entering into a new contract for the insurance of the 
employees previously covered by the old policy, and it obviously follows that this 
new contract may be for the temporary continuance of the insurance for 30 days, 
«> may be an altogether new arrangement of different character from the old 
policy. 

[5] We can see no difference whether the period of 31 days of grace allowed 
for the payment of the premium was exercised, or whether a “special arrangement,” 
as it was termed by Mr. Hamrick, was made for the temporary continuance of 
the insurance. In either event, if the insured had died during the period while the 
policy was in force, the right of the beneficiary to recover would have been exactly 
the same. The fair test of the obligation of the insurance company is that no 
payment was ever made or contract undertaken, either expressly or by implication, 
that would carry the group policy beyond October 27, 1924. As there were no 
further payments of premiums, the policy became at that time automatically can- 
celed. The many cases cited in the argument of counsel for plaintiff do not add 
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to the strength of their cause, as they all arise under circumstances of very different 
nature and are not in any sense inconsistent with the conclusions that we have 
reached in the present case. 

The Plaintiff’s Appeal. 

The exceptions taken by plaintiff on his appeal undertake to fasten liability on 
the Pacific Mills on the theory that this company, in putting into effect its own 
insurance plan, assumed and became responsible for the contract of the Aitna Com. 
pany in respect to the original group insurance policy. Three propositions are raised 
in these exceptions: (1) The surrender and attempted cancellation, without con- 
sent or knowledge of plaintiff, of the group policy of insurance issued by A®tna 
Life Insurance Company (exceptions 1, 5, and 7); (2) the effect of evidence offered 
to show an agreement that Pacific Mills would notify plaintiff in case of failure 
to pay premium, or in case of cancellation of policy (exceptions 2, 3, and 4); and 
(3) the effect of adoption by Pacific Mills of its own plan of insurance which 
replaced the original group policy issued by the A&tna Life Insurance Company 
(exception 6). 

[6] The position taken by plaintiff under the first and second propositions 
above stated is based upon breach of duty charged against the Pacific Mills, rather 
than upon the assumption of liability for the group policy issued by the insurance 
company. Neither the wrongful surrender of the A®tna policy, nor the failure to 
give notice that it had been allowed to lapse, could reinstate the original insurance, 
nor could these conditions make the plaintiff a beneficiary against the express pro- 
visions of the new plan of insurance adopted by Pacific Mills. An additional rea- 
son why these exceptions cannot be sustained has already been pointed out in 
discussion of the appeal and exceptions of the insurance company. There was no 
obligation on the part of the Pacific Mills to keep up the policy beyond the date 
of its surrender on October 27, 1924. It had the right to continue the policy until 
that date and to drop it at that time. The provision for putting into effect a new 
plan oe nena to take the place of the original group policy could not have been 
required. 

[7] The position is equally untenable that plaintiff, if notified of the cancella- 
tion of the group policy, might have taken advantage of certain provisions in that 
policy to obtain, by his own payment of premium, an equal amount 6f protection 
from the AZtna Company. 

A construction of this kind cannot be placed on the insurance certificate issued 
in favor of plaintiff. The conditions of the certificate, under which an employee 
covered by the group policy may obtain an individual policy providing equal protec- 
tion which he can carry for ‘himself, are expressly limited to apply “in case of the 
termination of the employment for any reason whatever.” The limitation thus indi- 
cated is made still clearer by reference to the immediately preceding paragraph of 
the insurance certificate, to wit: 

“The A&tna Life Insurance Company’s policy provides that the above-described 
(group) insurance may be terminated whenever said employee is discharged or 
leaves the service of said employer.” 


The benefit of these provisions is not given where the employer has failed to 
renew the group policy, but only where the group policy continues in force and 
effect. In such event the employee, who by reason of being discharged or leaving 
the employer’s services has lost the benefit of the group policy, may, nevertheless, 
be enabled to secure other protection of equal character. This is the plain language 
of the stipulation. Its intent is equally plain. Many employers who take out group 
insurance charge their employees with either the whole or part of the cost of such 
insurance. A desirable feature of the group insurance under such circumstances 
is furnished in the privilege—which is available “in case of the termination of the 
—-"s converting it into other insurance without evidence of insura- 

ility. ; 

[8] The theory of the complaint seems to be more closely followed in plaintiff's 
sixth exception (third proposition in our grouping of exceptions). This states the 
contention that the plan of life insurance adopted by Pacific Mills assumed, took 
over, and replaced in every particular the original group policy issued by the AStna 
Company. ‘The first difficulty in the way of sustaining this proposition is that all 
liability on the group policy ended on October 27, 1924 because of the failure to 
keep up the payment of premiums. There are also distinct differences between 
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the group policy and the “plan of death benefits” as substituted by Pacific Mills. 
The general schedule of insurance varies materially from that of the group policy, 
and the provision of the group policy for “permanent total disability” is not included 
in the Pacific Mills plan. A much wider latitude of discretion in carrying out the 
“death benefit” plan is also reserved by Pacific Mills, particularly the right at any 
time to “amend, alter, or revoke the plan in whole or in part.” It may also be noted 
that in the announcement of the “death benefit” plan, dated October 27, 1924, em- 
ployees of the Pacific Mills were notified that the new plan would become effective 
on that date, superceding policies of insurance canceled with the Atna Company on 
the same date. 

No evidence was offered by plaintiff that in any manner tends to contradict 
or weaken the intrinsic evidence of intent that is afforded by comparison of the 
provisions of the group policy and the new plan. It became therefore the duty 
of the court below, in construing the Pacific Mills plan, to hold that it was not 
intended as a continuation of the A®tna policy, and that no liabilities of that policy 
had been assumed. Under this construction, it was incumbent on the trial judge 
to direct a verdict for the Pacific Mills. 

Notice of the adoption of the new insurance plan was sent out to J. J. Thomp- 
son, the insured employee. No beneficiary was named by him, and upon his death 
Pacific Mills made disbursement of his insurance or “death benefit” in pursuance 
of the company’s policy stated in the public announcement of the plan; namely, to 
such persons as the company deemed best entitled to have the benefit of the insur- 
ance. Funeral expenses and personal debts which the deceased employee had asked 
to be taken care of were paid, and a little over $1,100 was paid out to his three 
daughters, two of whom were unfortunately afflicted as well as dependent—the 
oldest daughter in the state sanitorium; the youngest in the Clinton Home for the 
Feeble Minded; and the other girl, who was about 18, working for Pacific Mills. 
A balance of $40.72 has not been disbursed, being held to be applied to debts or 
otherwise paid out as may be proper. There can be no doubt of the correctness 
of the statement of the trial judge that payment to the wrong person, even if made 
in the utmost good faith and with the best humanitarian motives, could not avail 
as a defense against a claim brought by another who might establish a legal right 
to demand the payment. ‘The plaintiff has not, however, established that legal 
right; and if the company’s selection of beneficiaries to receive the payment were 
to be reviewed at all by this court, it would have the commendation, at least, of 
the writer of this opinion. 

In pursuance of the views above expressed, the judgment in the county court 
in favor of the defendant Pacific Mills is affirmed. The judgment against the 
defendant, Aitna Life Insurance Company, is reversed and the case is remanded 
to that court for the entry of judgment in favor of said defendant. 

Watts, C. J., and Cothran, Stabler, and Carter, JJ., concur. 

Blease, J., did not participate. 


GRAND UNITED ORDER OF ODD FELLOWS v. MORRIS. (No. 1500.) 
Court of Civil Appeals of Texas. Beaumont. Sept. 24, 1927. 
298 Southwestern Reporter 313. 
INSURANCE—JUDGMENT FOR BENEFICIARY COULD NOT BE SUS- 
TAINED WHERE EVIDENCE DID NOT WARRANT FINDING THAT 
INSURANCE POLICY WAS ISSUED TO INSURED AS ALLEGED. 
In suit on life insurance policy, judgment for plaintiff, who alleged that she 
was beneficiary under policy issued to her son by defendant, could not be sustained 
under pleadings, where evidence did not warrant court’s finding that defendant 
issued to plaintiff’s son a policy of insurance as alleged. 
(For other cases, see Insurance, Dec. Dig. § 819[1].) 


Appeal from Jefferson County Court; C. N. Ellis, Judge. 

Suit by Lorena Morris against the Grand United Order of Odd Fellows. From 
a judgment for plaintiff, defendant appeals. Reversed and remanded. 

Howth, Adams & Hart, of Beaumont, for appellant. 

O’Fiel & Reagan, of Beaumont, for appellee. 

Hicutower, C. J. The appellee, Lorena Morris, filed this suit in the county 
court of Jefferson county at law against appellant to recover $575 with interest 
thereon, and on a trial before the court without a jury judgment was rendered 
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in her favor against appellant for $575, with interest thereon from January 26, 
1926, at the rate of 6 per cent. per annum. 

For her cause of action appellee alleged, in substance, that she was the mother 
of Jesse Addison, deceased, who, before his death, became a member of appellant’s 
order, and that as such member appellant issued to him a policy of insurance pro- 
viding for an endowment fund of $500 and a burial fund of $75; that appellee was 
named in the policy as the beneficiary in the event of Jesse Addison’s death; that 
at the time of his death Jesse Addison was still a member in good standing of 
appellant’s order, and that the policy of insurance was then in full force and effect; 
that notwithstanding due and proper demand had been made upon appellant, it 
had failed and refused to pay to appellee the amount of money due her as the 
beneficiary in said policy. 

Appellant’s answer consisted of a general demurrer, general denial, and it 
also specially denied that it had ever issued any policy of insurance to Jesse Addi- 
son, and that he was not a member of appellant’s order at the time of his death. 
This, in substance, states the pleadings of the parties upon which the judgment 
in this case rests. 

The trial court filed findings of fact and conclusions of law, and among other 
findings of fact was one to the effect that appellant did issue to Jesse Addison a 
policy of insurance, as alleged by appellee, in which she was made the beneficiary, 
and at the time of his death Jesse Addison was a member in good standing of 
appellant’s order, and that the policy of insurance was in full force and effect. 
This finding of fact is challenged by appellant, appellant contending that the evi- 
dence wholly failed to show that any policy of insurance was ever issued by it to 
Jesse Addison, and, further, that the evidence failed to show that Jesse Addison 
was a member of appellant’s order at the time of his death. 

Appellee has filed no brief in this court, and has in no manner challenged any 
contention made by appellant. Upon examination of the evidence, we are forced 
to the conclusion that the same was wholly insufficient to warrant the trial court’s 
finding of fact that any policy of insurance was issued by appellant to Jesse Addi- 
son, as alleged by appellee. No such policy was introduced in evidence, nor was 
there evidence of any character sufficient to support the allegation that any policy 
of insurance was ever issued to Jesse Addison by appellant. The judgment in this 
case cannot be sustained upon any theory or hypothesis other than that appellant 
issued to Jesse Addison a policy of insurance as alleged. Appellee’s pleadings were 
not so framed as to warrant this judgment upon any other theory. 

It may be that we would perhaps be justified in reversing this judgment and 
rendering one in favor of appellant, but we are not sure that the case has been so 
fully developed below as to warrant that conclusion. We therefore reverse the 
trial court’s judgment and remand the cause for another trial. 


WONDERFUL WORKERS OF THE WORLD BENEVOLENT 
ASS’N v. HAMILTON. (No. 9981.) 
Court of Civil Appeals of Texas. Dallas. July 16, 1927. 
298 Southwestern Reporter 450. 

2. INSURANCE—SERVICE ON PRESIDENT OF FRATERNAL BENEFIT 
ASSOCIATION WAS NOT PROPER SERVICE UNDER STATUTE 
PROVIDING FOR SERVICE UPON COMMISSIONER OF INSURANCE 
(REV. ST. 1925, ART. 4843). 

In suit against fraternal benefit association, service on president of association 
was not proper service, under Rev. St. 1925, art. 4843, providing for service on 
commissioner of insurance, and default judgment entered was void. 

(For other cases, see Insurance, Dec. Dig. § 814.) 


Error from Hunt County Court; N. E. Peak, Judge. 
Suit by Jennie Hamilton against ‘Wonderful Workers of the World Benevolent 


Association. Judgment for plaintiff, and defendant brings error. Reversed and 
remanded. 


Bush & Parten, of Franklin, for plaintiff in error. 

W. G. Evans, of Bonham, for defendant in error. 

Jones, C. J. Defendant in error, Jennie Hamilton, instituted suit in the county 
court of Hunt county against plaintiff in error, Wonderful Workers of the World 
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Benevolent Association, to recover as beneficiary in a membership certificate issued 
to a relative, Maggie Young, deceased. The petition alleged that plaintiff in error 
is duly incorporated under the laws of the state of Texas and does business under 
the lodge system, ‘whereby it issues certificates on the monthly payment plan and 
has a lodge and office and duly authorized agents and officers of said lodge residing 
in Hunt county,. Tex., Marion Jones, president, Wolfe City, Tex., and Cordie 
Wilson, secretary, Wolfe City, Tex.” Citation was duly issued and, as shown by 
the sheriff’s return, was executed in the following manner: 

“Came to hand on the 30th day of March, A. D. 1926, at o'clock — M,, 
and executed the Ist day of April, A. D. 1926, at o'clock — M., by delivering 
to Marion Jones, president of the defendant, Wonderful Workers of the World, in 
person, a true copy of this citation.” 

It is alleged in the petition that the certificate was for the sum of $500, payable 
in two installments, one of $200 at the time of death and one of $300 payable at 
the meeting of the Grand Lodge in July of each year following the date of the 
death. There are also allegations as to proof of death and other formal matters 
necessary for a recovery on the certificate. It was also alleged that deceased's 
membership in plaintiff in error organization was in East Side Temple, Fort Worth, 
Tex., and that the certificate was signed by Mrs. N. L. Garlick, president, and 
G. N. D. Robertson, secretary. No answer to this suit was filed by plaintiff in error 
and no appearance entered. 

The judgment entered recites that: 

“This cause came on for trial and plaintiff appeared by attorneys and answered 
ready for trial and defendant failed to appear and answer ready for trial, but 
wholly made default, although duly cited. The court, after hearing the evidence 
and the argument of counsel, is of the opinion that the plaintiff should have and 
recover of the defendant, Wonderful Workers of the World Benevolent Associa- 
tion, a corporation, the amount due on the policy of which she is the beneficiary, 
which is $500.” 

‘ Then follows the judgment of the court in accordance with this recitation of 
act. 

It is urged by proper assignment of error that it affirmatively appears from 
the record that no proper service was had on plaintiff in eror, for which reason 
the judgment entered is void, and should be set aside by this court, and the cause 
reversed and remanded. We think this assignment of error must be sustained. 

[1, 2] The allegations in the petition show that plaintiff in error is a fraternal 
benefit society and is controlled by the provisions of chapter 8 of title 78, R. S. 
Article 4843 of said chapter provides that every such society, whether domestic 
or foreign, transacting business in this state, shall appoint in writing the com. 
missioner of insurance and his successors in office, as its true and lawful attorney, 
upon whom all legal process in any action or proceeding against it shall be served, 
and also provides that “legal process shall not be served upon any such society 
except in the manner provided herein.” This article also requires the execution of 
such power of attorney before issuance of license to the society authorizing it to 
transact business. The record does not disclose whether this power of attorney 
was actually executed or not, but it must be presumed that the officer charged with 
the duty of issuing the license performed his duty and required the execution of 
such power of attorney. In view of this statute, no service was had upon plaintiff 
in error, for the reason that the commissioner of insurance was not served by the 
only method the statute requires and permits. Mosaic .Templars of America v. 
Briscoe (Tex. Civ. App.) 252 S. W. 846; International Order of 12, etc., v. Brown 
et al. (Tex. Civ. App.) 190 S. W. 251; Haytain Tabernacle No. 604, International 
Order of 12, etc., v. McKinney & wife (Tex. Civ. App.) 224 S. W. 202; Mosaic 
Templars of America v. Gaines (Tex. Civ. App.) 265 S. W. 721; Kirkbride v. 
Mauzy (Tex. Civ. App.) 268 S. W. 265. 

It is not considered necessary to notice the other assignments of error. 

The judgment is reversed, and the cause remanded. 
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WILLIAMS v. BROTHERHOOD OF LOCOMOTIVE FIREMEN 
AND ENGINEMEN. (No. 982-4835.) 
Commission of Appeals of Texas, Section A. Oct. 19, 1927. 
298 Southwestern Reporter 535. 

2, INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW TOTAL 
AND PERMANENT BLINDNESS OF LOCOMOTIVE ENGINEER, 
WARRANTING RECOVERY UNDER BENEFICIARY CERTIFICATE. 
In action by locomotive engineer on brotherhood’s beneficiary certificate for 

alleged “total and permanent blindness,” which by constitution, made part of 

certificate, is defined as blindness where no projection occurs even though light per- 
ception remains, evidence that plaintiff can read headlines of newspapers and can 
see and recognize persons and objects near him held to show that he has capacity 
for projection, precluding recovery under certificate. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 


Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by. J. L.. Williams against Brotherhood of Locomotive Firemen and 
Enginemen. Judgment for plaintiff was reversed and judgment rendered for defend- 
ant by the Court of Civil Appeals (291 S. W. 301), and plaintiff brings error. 
Judgment of Court of Civil Appeals affirmed. 

Charles Murphy, Maurice Hirsch, Ben J. Brown, and Allen B. Hannay, all of 
Houston, for plaintiff in error. 

Cole, Cole & O’Connor, of Houston, for defendant in error. 

Harvey, P. J. Alleging that he has become totally and permanently blind in 
both eves, J. L. Williams, the plaintiff in error, brought this suit to recover the 
sum of $3,000 on a beneficiary certificate which was issued to him by the Brother- 
hood of Locomotive Firemen and Enginemen, the defendant in error. The latter 
is a fraternal beneficiary organization, and Williams was a locomotive engineer 
and a member of said order. The certificate was issued on January 1, 1907, and 
in terms binds the defendant in error to pay to Williams the sum of $3,000 “in 
the event of his becoming afflicted or sustaining one or more of the physical injuries 
or bodily ailments for which payment is provided in the constitution of said broth- 
erhood in force and effect at the time a liability may arise from such physical injury 
or bodily ailment.” The constitution of the brotherhood which was in force and 
effect at the time the eyesight of Williams became impaired, as hereinafter described, 
contained the following provisions, among others, which form:a part of the contract 
under the certificate, to wit: 

“Sec, 12. A beneficiary member in good standing upon the books of the Grand 
Lodge becoming (1) totally and permanently blind in one or both eyes (this to 
include only loss of one eye occurring since September 22, 1908, 4:40 p. m.), or 
who may become totally and permanently disabled or incapacitated from performing 
all manual labor on account of (2) Bright’s disease of the kidneys and (3) uncom- 
pensated valvular disease of the heart; (4) progressive pernicious anemia, shall be 
entitled to the full amount of his beneficiary certificate, and (5) all members who 
have reached the age of seventy (70) years shall be considered totally and per- 
manently disabled and shall be paid the full amount of his beneficiary certificate.” 

And also the following provision having reference to the provision quoted 
above, to wit: 

“Blindness referred to-in the foregoing section is interpreted to mean practical 
and permanent blindness, i. e., where no projection occurs even though light per- 
ception remains.’ 

On June-12, 1921, while said certificate was in: full force and effect, Williams 
received injuries, in the course of his employment as, locomotive engineer, which 
resulted in the impairment of the sight of both his eyes to such an extent, accord- 
ing to the verdict of the jury, as to permanently and totally incapacitate him from 
pursuing any useful or gainful occupation which requires the use of eyesight. He 
insists that this impairment of his eyesight comes within the meaning of the terms 
“totally and permanently blind,” as those terms are used in the above- quoted pro- 
visions of the constitution of the brotherhood; and that for this reason he is entitled 
to a recovery. 

The evidence is undisputed that the terms “light perception” and “projection,” 
in their application to the sense of sight, mean respectively that if a person only 
has capacity to perceive light, he has light perception only; if he has capacity to 
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see light or objects sufficiently to point them out, then he has projection, as well 
as light perception. There is no evidence tending to show that the plainiff in error 
is incapable of seeing light or objects, with either eye, sufficiently to point them 
out. On the contrary, he admits to being able to read the headlines of newspapers; 
to see and recognize persons and objects near him and to point them out; to go 
about on the streets in the city of Houston, unattended, and to see objects about 
him sufficiently to guide him in traveling about the city; and to see his signature 
to checks which he had signed. While he was on the witness stand, his ability 
to see and point out objects was demonstrated to the court and jury by his seeing 
and pointing out various objects and recognizing persons in the courtroom. 

[1, 2] It is to be noted that the parties to the contract have not left it to 
the courts to interpret the term “totally blind,” as used in the contract. They, by 
specific language contained in the contract, point out the meaning which they intended 
the term to bear, by stipulating tthat the blindness referred to means “practical 
blindness,” which in turn is declared to mean “where no projection occurs even 
though light perception remains.” We think that, by. the undisputed evidence, the 
plaintiff in error is shown to have capacity for “projection,” as that term is used 
by the parties in defining the condition of blindness to which the indemnity pro- 
vision in question relates; and that there is no evidence tending to show that either 
of his eyes has not the power of projection. The contracting parties having 
removed such ambiguity as might otherwise have arisen from the terms “totally 
blind” and “practical blindness,” by pointing out, in unambiguous language embod- 
ied in the contract, the meaning which they intended those terms to bear, courts 
are without authority to ascribe a different meaning to such terms. Brown v. 
Insurance Co., 89 Tex. 594, 35 S. W. 1060; British American Assurance Co. v. 
Miller, 91 Tex. 414, 44 S. W. 60, 39 L. R. A. 545, 66 Am. St. Rep. 901; Contin- 
ental Casualty Co. v. Wade, 101 Tex. 105, 105 S. W. 35; 14 R. C. L. § 103, p. 926; 32 
C. J. p. 1158, § 267; 1 Joyce on Ins. (2d Ed.) § 213-219. 

The case was tried in the trial court, with the aid of a jury. At the conclusion 
of the evidence the defendant in error duly requested a peremptory instruction 
requiring the jury to return a verdict in favor of the defendant in error. This 
request was refused by the trial court. From a judgment in favor of the plaintiff 
in’ error an appeal was prosecuted to the Court of Civil Appeals, which court 
reversed the judgment of the trial court and rendered judgment in favor of the 
defendant in error. ‘For the reasons herein stated, we think that the trial court 
erred in refusing the defendant in error’s request for a peremptory instruction, and 
that the action of the Court of Civil Appeals in reversing the trial court’s judg- 
ment and rendering judgment for defendant in error is correct, the case having 
been fully developed in the trial court. 

The facts of the present case, we think, clearly distinguish the case, in princi- 
ple, from the cases of International Travelers’ Ass’n v. Rogers (Tex. Civ. App.) 
163 S. W. 421; Commonwealth Bonding & Casualty Co. v. Bryant, 113 Tex. 21, 
240 S. W. 893; Fidelity Casualty Co. v. Getzendanner, 93 Tex. 487, 53 S. W. 838, 
55 S. W. 179, 56 S. W. 326; Casualty Co. v. Joiner, 178 S. W. 808; and Northern 
Accident Ins. Co. v. Miller (Tex. Civ. App.) 193 S. W. 755, which are cited by 
the plaintiff in error as being in conflict with the holding of the Court of Civil 
Appeals herein; and because of which supposed conflict the writ of error herein 
was granted. 

We recommend that the judgment of the Court of Civil Appeals, reversing 
the judgment of the trial court and rendering judgment for defendant in error, 
be affirmed. 

Cureton, C. J. Judgment of the Court of Civil Appeals affirmed, as recom- 
mended by the Commission of Appeals. 
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American Ins. Co. of Newark, N. J. v. Inzer 


AMERICAN INS. CO. OF CITY OF NEWARK, N. J., 
v. INZER. (7 DIV. 737.) 
Supreme Court of Alabama. Oct. 13, 1927. 
114 Southern Reporter 187. 

1. INSURANCE—AGENT’S INDUCING APPLICANT TO STATE THAT HE 
HAD NO OTHER INSURANCE ESTOPPED INSURER FROM SET- 
TING UP ANOTHER POLICY AS DEFENSE OR FOR PURPOSE OF 
PRORATING. 

Where soliciting agent for insurance company induced applicant to state 
in his application that he had no other insurance, after applicant had fully stat- 
ed the existence and status of a previous policy, such conduct estopped insurer 
from setting up the existence of another policy either as a defense or for pur- 
pose of prorating loss, since conduct of agent within scope of authority is 
binding on principal. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


2, INSURANCE—INSURED MAY RELY ON INFORMATION GIVEN HIM 
BY INSURER’S AGENT IN PROCURING POLICY. ; ; f 
Insured had right to rely on statements and information given him by in- 

surer’s agent in procuring policy. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

3. INSURANCE—ASSIGNEE OF MORTGAGE COVERING CROPS HAD 
INSURABLE INTEREST IN SUCH CROPS. 

Where mortgage covering crops was assigned before issuance of insurance 
policy, assignee had at least such equitable rights as to give him insurable in- 
terest therein. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 


Appeal from Circuit Court, Etowah County; Woodson J. Martin, Judge. 

Action by J. C. Inzer against the American Insurance Company of the 
City of Newark, N. J. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

W. T. Murphree, of Gadsden, for appellant. 


Goodhue & Lusk, of Gadsden, for appellee. 


Anperson, C. J. [1, 2] The proof shows that Goddard was defendant’s 
soliciting agent; that the policy had to be countersigned by him to become ef- 
fective; that it was so countersigned and delivered to the insured. It also ap- 
pears that Goddard took the insured’s application and while preparing same 
was fully and fairly informed of the existence and status of the previous pol- 
icy in the Home Company and informed said insured that said Home policy 
was not an existing one within the terms of the application and thereby in- 
duced him to state in the application that he had no other insurance. This 
conduct would, of course, estop Goddard from setting up the existence of the 
Home policy to defeat a recovery upon the present policy and would therefore 
estop this defendant, if Goddard was acting within the line and scope of his 
authority when receiving the information as to the Home policy and in ex- 
plaining to and instructing the insured that it was not an existing policy within 
the meaning of the application as to other insurance. Goddard, who was de- 
fendant’s soliciting agent and was directing the insured in the preparation 
of the application, was, no doubt, familiar with the questions involved, and the 
insured had a right to rely on the statement and information given him by 
defendant’s agent in procuring the policy. Our court has held that an agent 
with authority to solicit or write insurance may waive a condition in the policy 
or estop the company from setting up certain conditions. Attna Co. v. Kennedy 
161 Ala. 600, 50 So. 73, 135 Am. St. Rep. 160; Brown v. Com. Ins. Co., 86 Ala. 
189, 5 So. 500. There seems to be a well-defined distinction between the au- 
thority of such an agent to waive conditions as to facts existing before or when 
the policy is issued and those which may arise after the policy is issued. Ala. 
State Mutual Co. v. Long Co. 123 Ala. 667, 26 So. 655. 

The case of Robinson v. AZtna Co., 128 Ala. 477, 30 So. 665, the chief case 
relied upon by appellant’s counsel dealt with a waiver, not only after the pol- 
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icy was issued, but after the property was destroyed by fire. 

We therefore hold that the trial court did not err in permitting the plain- 
tiff to prove what occurred between Goddard, the agent, and the insured, and 
that Goddard’s conduct amounted to an estoppel against the defendant from 
setting up the existence of the Home policy either as a defense to the action 
or for the purpose of prorating the loss. 

[3] We cannot agree to the insistence that the plaintiff had no insurable 
interest in the crops destroyed. They were in the mortgage and which had 
been assigned to the plaintiff before the policy was issued, and, whether he had 
the legal title or not, he had such an equitable right as gave him an insurable 
interest. 

The interest of Holt, the contractor, to build the house that was destroyed 
in the case of Com. Fire Ins. Co. v. Capital City Co., 81 Ala. 320, 8 So. 222, 
60 Am. Rep. 162, was totally different from that of the plaintiff in the pres- 
ent case. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Somerville, Thomas, and Brown, J. J., concur. 


BURCH v. HARTFORD FIRE INS. CO. (CIV. 3275.) 
District Court of Appeal, Third District, California. Sept. 22, 1927. 
259 Pacific Reporter 1108. 

2. INSURANCE—INSURED CANNOT ACCEPT INDORSEMENT OF POR- 
TION OF POLICY AND REJECT REMAINDER,- CONSISTENT WITH 
APPLICATION AND POLICY. 

Insured cannot accept a portion of policy on which an indorsement had 
been made and reject the remainder, which is consistent with both application 
and policy. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

3. INSURANCE—RIDER OR INDORSEMENT ON POLICY BEFORE ISSU- 
ANCE BECAME PART OF CONTRACT AS FULLY AS THOUGH 
READ BY INSURED BEFORE LOSS. 

Rider or indorsement made on policy prior to issuance by insurer, and de- 
livery to insured, becomes a part of the contract as fully to all intents and pur- 
poses as though read by insured prior to date of loss. 

(For other cases, see Insurance, Dec. Dig. § 150.) 


4. INSURANCE—APPLICATION SUBJECT TO APPROVAL OR REJEC- 
TION REQUIRES ACTION ON PART OF INSURER BEFORE BE- 
COMING BINDING. 

Where application for insurance is made subject to approval or rejection by 
insurer, the application is one of the steps leading up to insurance, and requires 
action on part of insurer before binding contract can be created. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 


5. INSURANCE—EVIDENCE HELD TO WARRANT FINDING THAT 
CROP INSURANCE POLICY, WITH INDORSEMENT THEREON, HAD 
BEEN ACCEPTED BY INSURED. 

In action on crop insurance policy, which had been returned pursuant to 
application with indorsement differing from application therefor, evidence held 
‘to warrant finding that policy together with indorsement thereon had been ac- 
cepted by insured. 

(For other cases, see Insurance, Dec. Dig. 8 665[2].) 


Appeal from Superior Court, Merced County; E. N. Rector, Judge. 

Action by W. E. Burch, trustee, against the Hartford Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Modified and affirmed. 

Goodfellow, Eells, Moore & Orrick, of San Francisco, for appellant. 

M. H. Farrar and J. J. Dunne, both of San Francisco, for respondent. 

PruMMER, J. Plaintiff had judgment in the sum of $8,625 upon a certain 
policy of insurance covering costs of the production of a crop of barley be- 
longing to the plaintiff and insured by the defendant. From this judgment the 
defendant appeals. 
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The transcript shows that on or about the Ist day of March, 1921, the plain- 
tiff applied to the defendant for insurance in the sum of $20,700 on 1,725 acres 
of wheat and 1,724 acres of barley, to wit, $12,075 on the wheat and $8,625 on 
the barley. Both the wheat and the barley referred to were then and there 
seeded and growing upon certain premises situate in the county of Fresno, state 
of California. The application for insurance upon the seeded wheat crop was set 
forth in the application as item No. 1, upon which the premium, calculated at 10 
per cent., amounted to the sum of $1,207.50. The application for insurance upon 
the seeded barley crop was and is known as item No. 2, upon which the premium, 
calculated at 8 per cent., amounted to the sum of $690. The application further 
set forth in item No. 2 that the insurance was to cover a two-thirds interest in the 
barley crop and not to exceed $5 per acre. In the calculation of the amount of 
insurance applied for in the application, it appears that the amount of the prem- 
ium was figured by the applicant as though the barley crop included 1,725 
acres instead of only 1,724 acres. The insurance applied for under the applica- 
tion being considered was for the purpose of insuring the applicant against loss 
on account of the expenses incurred by him in plowing, seeding, irrigating, 
threshing, etc., of the crop then being upon the 1,724 acres referred to. The 
schedule of costs filed by the applicant is as follows: Plowing, $2 per acre; har- 
rowing, 40 cents per acre; seed, $1.50 per acre; seeding, 50 cents per acre; 
irrigating, $1.50 per acre; checking, 60 cents per acre; harvesting, $3 per acre; 
sacks and hauling, 75 cents per acre; total cost, $10.25 per acre. 

The application, among other things, included the following: 

“The insurance applied for hereunder is not binding until application is ap- 
proved by the general agent at San Francisco and policy is delivered to appli- 
cant. I also agree that this application is made with specific reference to the 
statements and representations above contained, a duplicate of which application 
is to be attached to my policy of insurance issued by the Hartford Fire Insur- 
ance Company at Hartford, which, in addition to the printed portion of said 
policy and indorsements attached, if any, constitute my contract with said com- 
pany. 

This application was signed by the plaintiff, W. E. Burch, on March 1, 
1921. On the 18th day of March, 1921, the defendant issued and delivered to the 
plaintiff a policy of insurance covering the cost of the barley crop herein re- 
ferred to, but deélining the application of the plaintiff to insure the cost of the 
wheat crop referred to in the application. This policy contained the following 
indorsement : 

“Indorsement. 

“In consideration of $1,207.50 return premium, the first item of this policy 
covering $12,075 on 1,725 acres of wheat is hereby canceled leaving in force only 
$8,625 covering two-thirds interest on 1,724 acres of barley being second item of 
this policy, it being understood and agreed that for the purposes of this in- 
surance each item of schedule of costs on barley item is reduced to 5.00/10.25 
of the amounts shown in application. Attached to and made a ‘part of Crop 
Investment Policy C-2667 issued by the Hartford Fire Insurance Company. 

“March 18, 1921. 


“Dixwell Hewitt, General Agent. 
“RG.” 
The policy, having. this indorsement upon the face thereof, together with a 
check for the return of $1,207.50 premium on the wheat crop, was sent to the 
applicant through the mails, and appears to have been received by one Taylor, 
a son-in-law of the plaintiff, and, upon the return and receipt of the policy, it 
appears that Taylor stated to the plaintiff that the defendant had refused to in- 
sure the cost of the wheat crop and had returned the premium thereon. It does 
not appear that there was any conversation further in relation to the insurance on 
the barley crop. The plaintiff testified that he did not read the policy nor the 
indorsement until after a loss had occurred; that the policy was placed in a safe 
deposit box belonging to the plaintiff and remained there until the barley crop 
had become a loss. 
By the indorsement upon the policy, the insurance is made to cover only 
5.00/10.25 or a fraction less than one-half of the. cost of each particular item 
of loss insured against. 
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On the part of the plaintiff, it is contended that, as the loss exceeded the 
sum of $8,625, plaintiff is entitled to recover said sum, irrespective of the fact 
that the indorsement purports to cover a fraction less than one-half of each 
item of expenditure incurred by the plaintiff. 

On the part of the defendant, it is contended that each item of loss is in- 
sured only to the extent of a fraction less than one-half thereof, and that as 
the plaintiff did not incur a total loss of all of the items insured against, the de- 
fendant’s liability extends only to the extent of 5.00/10.25 or a fraction less than 
one-half of each of the items of loss. 

The contention of the plaintiff or respondent is further to the effect that the 
indorsement on the policy, in so far as it limits the liability of the appellant to 
a fraction less than one-half of the estimated cost of producing the crop, is 
void, even though the application signed by the appellant limits the insurance 
applied for to a sum not exceeding $5 per acre, which is a fraction less than 
one-half the estimated cost of producing the crop. If we accept the indorsement 
of the policy as a part thereof in the language in which it is written, the insur- 
ance, so far as any loss was incurred by the plaintiff, would be covered as fol- 
lows: Plowing, 98 cents per acre; discing or harrowing, 20 cents per acre; irri- 
gating, 73 cents per acre; seed, 73 cents per acre; seeding, 24 cents per acre; 
checking, 29 cents per acre. These figures are arrived at by taking 5.00/10.25 of 
the estimated cost of each item. The record further shows that 1,150 acres of 
the 1,724 acres were not irrigated. Thus, $839.50 of the cost insured against was 
not incurred at all. By this calculation plaintiff’s net loss covered by insurance, 
and which he was entitled to recover, amounted to the sum of $4,625.58. 

By the complaint filed in this action, the plaintiff took the position in the trial 
court, and also contends upon this appeal, that the policy of insurance fixes a 
liability upon the defendant in the sum of $8,625, irrespective of the fact that 
the insurance is limited to a fraction less than one-half of each item of cost set 
forth in the schedule filed by the applicant; this, on the theory that the plain- 
tiff’s application for an insurance not exceeding $5 per acre applied for in the 
application following the schedule of estimated cost, entitled the applicant to an 
insurance of at least $5 per acre, in the event of loss, irrespective of the items set 
forth in the schedule insured against constituting such loss, as the indorsement 
made by the defendant, which we have referred to, limiting the amount of re- 
covery to a fraction less than one-half of each item of cost incurred by the 
plaintiff in the event of loss, was and is invalid as being contrary to the applica- 
tion, and, not having been seen by the plaintiff or read by him until after the 
loss had occurred, is not binding as against him, and that it constitutes no part 
of the contract of insurance. Had all of the items of cost insured against been 
incurred by the plaintiff, then and in that case the liability of the defendant 
under the application made and signed by the plaintiff for insurance and the in- 
surance policy issued by the plaintiff containing the indorsement which we are 
considering, would have been $8,625, and upon which the premium would have 
amounted to the sum of $690, the actual premium paid by the plaintiff and re- 
tained by the defendant. This effectually disposes of the contention on the 
part of the respondent that defendant had failed to return any part of the in- 
surance premium on the barley, and therefore that the cash loss must now be 
figured at the rate of $5 per acre, irrespective of the rate of insurance upon 
the items of loss fixed in the indorsement. There is no pretense that the plain- 
tiff sought an insurance covering the entire amount of the estimated expenses 
of raising a crop of barley that was figured at $10.25 per acre, which would 
bring the cost of raising the crop of barley to between seventeen and eighteen 
thousand dollars. 

As evidencing the meaning of the policy with the indorsement attached that 
the insurance was not issued with the intent of covering the loss as a whole, but 
only as to item by item as costs may have been incurred, reference may be had 
to paragraph No. 4 of the insurance policy issued by the defefdant, to wit: 

“This company will not be liable beyond the actual cash value of the in- 
terest of said insured in said crops at the time of loss or damage, nor exceeding 
in any event the respective amounts set opposite the items shown in said ap- 
plication.” 

This language without the indorsement, is clear and specific that the 
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items of cost were to be covered separately, and, in estimating and determining 
the liability of the defendant in the event of loss, the items of cost set forth 
in the schedule were to be considered. 

Turning again to the application filed by the plaintiff, we find therein an 
estimated cost of the several items contained in his application of $10.25 per 
acre, and a statement that insurance was desired in a sum not exceeding $5 
per acre, in pursuance of which the company issued its policy based upon: the 
application, and wrote the insurance covering 5.00/10.25 of each item of cost 
listed in the schedule, which amounted to exactly $5 per acre. Thus the ap- 
plication and the indorsement on the folicy harmonized exactly, and covered 
the costs incurred and to be incurred by the plaintiff at the time of the in- 
surance of the exact amount contemplated by the language both of the ap- 
plication and the policy. It may be that the plaintiff did not, at the time of 
filing his application, understand that the items of cost bore a relation to the 
insurance applied for by him, and that the*items of cost would. be covered by 
an insurance of $5 per acre only in that proportion which each item of cost 
bore to the insurance to be obtained, but we do not well see the relevancy of 
setting forth each item of cost specifically and the limiting of insurance to a 
sum not exceeding $5 per acre, unless it be that insurance was being applied 
for, and it was understood that the company would not issue a policy covering 
the costs in excess of the rate which each item of cost bore to the total amount 
of insurance. There is nothing in either the application or the policy indi- 
cating that any of the parties contemplated 100 per cent. insurance upon any 
item of loss. If not 100 per cent. upon any item, then the only consistent 
construction which can be given to the application and the policy is that each 
item of loss is covered just in proportion as the item of cost bears to the in- 
surance applied for and issued. 

[1] Many cases have been cited by the respondent dealing with ex parte 
modifications of policies and modification slips and riders issued to be attached 
to policies after the policy involved has been issued. Nothing of that kind 
is presented for our consideration by the record in this case. The indorse- 
ment was on the face of the policy at the time of its issuance. It was not is- 
sued subsequent to the date of the policy as an attempt to modify the in- 
surance, but the policy was issued with the indorsement as a part and par- 
cel thereof. Many cases have also been cited dealing with the subject of mis- 
representation by agents of companies and holding that, where any vice has 
entered into a policy under such conditions, the policy may be reformed, and 
that oral testimony may be introduced to establish such facts. In the pres- 
ent case there is no pretense of any fraud having been perpetrated upon the 
plaintiff. What we have said rather shows that it is a case where the plain- 
tiff did not really understand or take the pains to fully acquaint himself with 
what he should have understood as to the meaning and extent of his own ap- 
plication for insurance. Nor does the record bear out the contention of mis- 
representation on the part of one Mr. Smith, the agent for the defendant. 
The plaintiff's own testimony in this particular is as follows: 

“On this application of mine I said to Mr. Smith: ‘I know nothing about 
this insurance. This is new to me. I do not know one thing in the world 
about it, and explain to my clientage what you will pay or the company will 
pay if there is a net loss or a total loss of the grain, and that is what I want 
you to make clear to these men so that they will know what they are doing 
because I know nothing about it’ And Mr. Smith took my policy, and he 
said: ‘If you have a total loss we will pay you dollar for dollar on this policy.’” 

Again, on cross-examination, the plaintiff further testified: 

“Mr. Smith made that application out, and ‘he explained a lot of stuff to 
my clientage and myself. I cannot tell you about that application no more 
than what the application is; it is self-evident; and that is all I can tell you 
about it. 

“Q. Well, the application deals with separate costs, etc., plowing, harrow- 
ing, irrigating the land, etc.? A. Mr. Smith took my figures. 

“QO. Well, that is what I am trying to get at. You furnished that? A. Mr. 
Smith asked how much money we had to expend, and he showed me a book 
about what we had to put the expenses at. ; 
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“Q. You furnished the figures as to the cost of each one of those steps 
in the operation of putting in and taking off that barley? A. Mr. Smith took 
those figures off their schedule.” 

There was some further testimony as to the different items of cost, all 
showing that the different items were discussed by the plaintiff and Mr. Smith 
as they ware being placed in the schedule. Had a total loss been incurred by 
the plaintiff of the items set forth in the schedule, then what Mr. Smith, the 
agent of the defendant, told the plaintiff, would have measured the exact li- 
ability of the defendant, and would haye just equaled the judgment rendered 
by the trial court in this action, but such was not the case. There was not 
a total loss of the items insured against. As we have stated, some 1,150 acres 
of the land were not irrigated. No barley was harvested, threshed, sacked, or 
hauled to market. Hence we think there is nothing in the contention of re- 
spondent that the defendant’s agent, misrepresented anything to the plaintiff, 
or that the application of the plaintiff was made or induced by any fraud or 
misrepresentation of any agent of the defendant. While in this case there was 
a total loss of the crop, there was not a loss of all of the items insured against, 
as we have herein shown, and, as to the items of loss covered by the insurance 
to the extent of a fraction less than one-half thereof, it appears from the rec- 
ord that the defendant is willing that the plaintiff may take judgment. The 
transcript further shows that, if the insurance had been issued for the total 
estimated cost of producing a crop of barley, the premium would have been 
twice as much. 

[2, 3] Notwithstanding the fact that the indorsement upon the policy or 
rider, as it is sometimes called in the briefs of counsel, mentioned the fact that 
the defendant declined to insure the wheat crop about to be raised by the 
plaintiff, and was returning the premium, and also mentioned the total in- 
surance upon the 1,724 acres of barley which the plaintiff accepted as consti- 
tuting insurance upon the barley, it is nevertheless contended that the remain- 
ing portion of the indorsement or rider is invalid, on the theory that the plain- 
tiff was unaware of the language used therein until after the loss had oc- 
curred, and therefore is not bound by the same. We do not very well see how 
the plaintiff can accept a portion thereof and reject the remainder, as the re- 
mainder is consistent with both the application and the policy, as we have 
heretofore shown. However, the rider or indorsement having been made upon 
the policy prior to its issuance by the company and forwarded to the plain- 
tiff, we think it became and is a part of the contract, if there is any contract 
in this case, as fully to all intents and purposes as though read by the plain- 
tiff prior to the date of loss. 


In 26 C. J. p. 76, §72, in considering attached slips or matter on the margin 
of policies, the text-writer uses the following words: 


“Provisions may be incorporated into the policy by slips or riders attached 
thereto. Such slip or rider will be construed in connection with the printed 
provisions of the policy, and the entire contract harmonized, if possible, but, 
if there is an irreconcilable conflict, the slip or rider will control. In order, 
however, to form a part of the contract, the slip or rider should be referred to 
in the body of the policy; it is not a part of the policy merely because it is 
enclosed in the same envelope in which the policy is sent to insured, or be- 
cause it is pinned on the policy. A rider indorsed on the standard form of 
policy, containing provisions within the contemplation of the statute permitting 


such form to be added to or modified, prevails over conflicting provisions in 
the standard form.” 


This text is supported by a great number of authorities cited in footnotes 
49, 50, 51, and 52 of the same volume, pages 76 and 77. 


The indorsement referred to herein contains, among others, the following 
words: “Attached to and made a part of the crop investment policy C-2667 is- 
sued by the Hartford Fire Insurance Company.” That a slip or rider attached 
to a policy modifying or explaining its provisions will be read into the con- 
tract, see, also, volume 1, Cooley, Briefs on the Law of Insurance, p. 642; 14 
R. C. L. p. 934; Scharles v. N. Hubbard Junior & Co., 74 Misc. Rep. 72, 131 N. 
Y. S. 848; Aitna Ins. Co. v. Sacramento-Stockton S. S. Co. (C. C. A.) 273 F. 55. 
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In 14 Cal. Jur. p. 432, § 17, the law relative to modification of insurance con- 
tracts is thus stated: 

“The modification of a contract of insurance is governed by the rules which 
are applicable to contracts generally. Unless the contract itself otherwise pro- 
vides, it cannot be changed without the consent of all the parties, since each 
has a right to have the agreement remain unaltered and to have it performed. 
A standard fire policy cannot be modified, changed, or added to except by at- 
tachment of separate riders before delivery, or afterward, with the consent 
of the insured.” 

The record in this case, as we have stated, shows that the indorsement or 
rider was attached to the policy before delivery, and, as the authorities which 
we have cited hold, became a part and parcel thereof at the time it was is- 
sued by the defendant and received by the plaintiff. The case cited by re- 
spondent, holding attempts to modify policies by riders or slips issued after 
the execution and delivery of the policy, have no bearing upon the case at bar. 

[4, 5] The application for insurance in the case at bar was made subject 
to the approval or rejection by the defendant. Under such circumstances the 
application is but one of the purposes or steps leading up to a contract of in- 
surance. It requires action on the part of the insurer, to whom the application 
is made, before a binding contract can be created.- In other words, there 
must be a meeting of minds or a meeting of the mind of the applicant and 
the insurer. If the insurer, instead of following the application, makes some 
additions or changes and forwards the policy to the insured, then and in that 
case a completed contract has not been made until the insured has accepted 
the same, or by his acts may be held to have accepted the same. Fidelity & 
Casualty Co. of New York v. Curtis Brown Co., 105 Okl. 136, 232 P. 99. In 
the opinion in this case we find the following: 

“It is well settled that acceptance of the application in order to be good must 
be of the very terms offered; otherwise no contract can result” (citing First 
National Bank v. Hall, 101 U. S. 43, 25 L. Ed. 822; Stephens v. Capital In- 
surance Co., 87 Iowa, 283, 54 N. W. 139). An application for insurance, wheth- 
er or‘not it is accompanied by payment of a premium amounts to but a pro- 
posal, and does not become a completed contract until it is accepted by the 
insurer. Until there has been an acceptance of the terms proposed, the meet- 
ing of - minds which is necessary to the contract is wanting” (citing au- 
thorities). 

To the same effect State ex rel. Equitable Life Assur. Soc. of U. S. v. Ro- 
bertson et al. (Mo. Sup.) 191 S. W. 989, and cases cited on page 991 of said 
volume. See, also, Riordan v. Equitable Life Assur. Soc. of the U. S., 31 Idaho, 
657, 175 P. 586. Sa 

Was the policy accepted by the plaintiff? Respondent’s contention, as we 
have shown, is to the effect that the policy was accepted, save and except as 
to that portion of the indorsement relative to,the proportion of the items of 
cost covered by the insurance. Appellant’s contention is to the effect that the 
policy, including the whole of the indorsement thereon, was accepted by the 
respondent, and that the facts and the law so establish in this case, and like- 
wise that, if such is not the case and the holding to be had herein, then and in 
that event there is no policy, and no recovery can be had. The transcript shows 
that at the time of the receipt of the policy from the company, about March 
18, 1921, it bore the indorsement as we have set forth; that accompanying the 
policy there was returned the sum of $1,207.50 on account of premium on the 
insurance sought to be obtained by the plaintiff on 1,725 acres of growing 
wheat; that the indorsement set forth the fact that the application for an in- 
surance upon the wheat crop was canceled and the premium thereon was being 
returned, and then proceeds to set forth the insurance on the barley that was 
accepted, the interest of the insured therein, and the rate of insurance or 
amount of insurance on each item of cost set forth in the plaintiff’s applica- 
tion covering the 1,724 acres of growing barley. The insurance policy was 
placed in a safe deposit vault belonging to the plaintiff, and there remained 
until some time the latter part of May of the same year. The returned check 
was cashed by the plaintiff, and nothing further appears to have been‘ done 
by the plaintiff in reference to the policy until the loss had occurred. Un- 
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der such circumstances we think the evidence warrants only one finding, and 
that is that the policy, with the whole indorsement, was accepted by the plain- 
tiff. We do not very well perceive how it can be found or held that the plain- 
tiff accepted a part of the indorsement and not the whole thereof. In this 
particular the case of Blunt v. Fidelity & Casualty Co., 145 Cal. 268, 78 P. 729, 
67 L. R. A. 793, 104 Am. St. Rep. 34, is in point. There, as in the case at bar, 
the policy issued differed in some particulars from the application. It was 
there held that the company was at liberty to insert conditions in the policy 
differing from what was contained in the application; that under such cir- 
cumstances the insured, upon receipt of the policy, had the right to reject the 
same, but that, when he received the policy and accepted it without objection, 
it became binding. That case goes slightly farther than the one at bar, in that 
there was a renewal of the policy, the terms of which were disputed. Here, 
however, the plaintiff knew that the policy issued by the defendant differed in 
some of its provisions from his application by the very fact that the premium 
paid in advance on account of the insurance sought upon the wheat, was re- 
turned, and yet, in face of this fact and in face of the fact of having cashed 
the check representing such return premium, his testimony is to the effect that 
the policy was placed in his safe defosit vault without his having read the same 
or taken the pains to inform himself as to the contents of the indorsement 
canceling his application for insurance upon the wheat and setting forth the 
fact of the return of. the premium thereon. In Kahn vy. Royal Indemnity Co., 
39 Cal. App. 180, 178 P. 331, where a hearing was denied in the Supreme Court, 
we find the following: 

“Nor is there any merit in the further claim that the provisions of the 
policy cannot be enforced against plaintiff for the reason that the insured 
did not read it and was unfamiliar with its provisions. By accepting and re- 
taining the policy without objection, the insured was bound by its terms, and 
the plaintiff claiming thereunder cannot be heard to state that the insured did 
not read the policy or any of its provisions.” 

Likewise. it would follow here that the insured, in seeking to énforce the 
terms of the policy against the defendant, cannot be heard to say, under the 
circumstances which we have set forth, that he did not read the policy, and 
therefore is not bound by all the terms of the indorsement, a portion of which 
he accepted, and still claim the benefit thereof. In Capps v. National Union 
Fire Insurance Co., 318 Ill. 350, 149 N. E. 247, the rule is thus stated: 

“Unless [the insured] has been misled by some act of the insurer, it is 
generally held that a person who accepts and retains the possession of an in- 
surance policy is bound to know its contents.” 


To the same effect is Browne v. Commercial Assurance Co., 30 Cal. App. 
547, 158 P. 765; Bank of Fruitvale v. Fidelity & Casualty Co., 35 Cal. App. 666 
170 P. 852. These cases cite a number of other decisions to the same effect. 


In Madsen v. Maryland Casualty Co., 168 Cal. 204, 142 P. 51, the rule fol- 
lowed in this state is set forth as follows: 


“By accepting and retaining the contract without objection plaintiff was 
bound by its terms and cannot now be heard to say that he did not read it 
or know its terms. Quinlan v. Providence Washington Ins. Co., 133 N. Y. 356 
[3b N. E. 31, 28 Am. St. Rep. 645]; Cleaver v. Traders Co., 65 Mich. 527 [32 
N. W. 660, 8 Am. St. Rep. 908]; Bostwick v. Mutual Life Ins. Co., 116 Wis. 
392 [89 N. W. 538, 92 N. W. 246, 67 L. R. A. 705]; Wierengo v. American Fire 
Ins. Co., 98 Mich. 621 [57 N. W. 833]; McFarland v. St. Paul F. & M. Ins Co., 
46 Minn. 519 [49 N. W. 253]; Reeve v. Phoenix Ins. Co., 23 La. Ann. 219; Over- 
ton v. American Cent. Ins. Co., 79 Mo. App. 1; Johnson v. Dakota F. & M. Ins. 
Co., 1 N. D. 167 [45 N. W. 799]; Monitor Mut. Fire Ins. Co. v. Buffum, 115 Mass. 
‘084 (Conner v. Manchester Assur. Co., 130 F. 743 [65 C. C. A. 127, 70 L. R. A. 

See, also, Fidelity & Casualty Co. v. Fresno Flume & Irrigation Co., 161 
‘Cal. 466, 119 P. 646, 37 L. R. A. (N. S.) 322; 14 Cal. Jur., p. 427, sec. 13. 


In view of the authorities cited and the facts set forth herein, it must 
be found and held that the plaintiff accepted the policy, including the whole of 
the indorsement thereon, and that the trial court’s finding to the contrary 1s 
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not supported by the evidence, and the conclusions of law drawn by the court 
from its findings are erroneous. 

[6] As the evidence in this case is without conflict upon all the material, 
points involvéd therein, and proper findings may be drawn therefrom and a cor- 
rect judgment entered thereon awarding to the plaintiff the amount to which 
he is entitled, and this cause terminated without further litigation by this court 
exercising the authority conferred by the recent constitutional amendment 
empowering an appellate court so to do, and also in accordance with the pro- 
visions of section 965a of the Code of Civil Procedure where trial by jury is 
not a matter of right, or where trial by jury has been waived, as in this case, 
it is hereby ordered that finding No. 9, made by the trial court, is amended to 
read as follows: 


“It is true that, in the event plaintiff’s crop of barley became a total loss, 
then and in that event the plaintiff was entitled to recover the sum of 5.00/10.25 
of the amount of each and every item of cost incurred in the production of 
said crop of barley, not exceeding the sum of $8,625.” 


It is further ordered that finding No. 10 be amended to read as follows: 


“It is true that plaintiff applied for said policy on or about the Ist day of 
March, 1921, and that said application thereafter became, and now is a part of 
said policy; that said application was rejected as to the insurance applied for 
on the wheat crop mentioned therein, and there was returned to the applicant 
the sum of $1,207.50, leaving in force in said policy the sum of $8,625 on 1,724 
acres of barley in said policy of insurance mentioned, loss, if any, to be cal- 
culated at the rate of 5.00/10.25 on each item of expenditure, in the production 
of said crop of barley, made and incurred by the plaintiff.” 

It is further ordered that finding No. 11 be stricken out. 


It is further ordered that finding No. 12 be amended to read as follows: 

“It is true that it was understood and agreed that, for the purposes of said 
insurance, every item of the schedule of costs mentioned in said application for 
a policy of insurance on said barley was, by indorsement on the policy prior to 
its issuance by the defendant and made a part thereof, reduced to the sum of 
5,00/10.25 of the amount shown in the application.” 

It is further ordered that finding No. 13 be amended to read as follows: 

“It is true that the indorsement placed on said policy was attached to 
and made a part of said policy of insurance prior to its issuance by the de- 
fendant; that said policy was received by the plaintiff with the indorsement 
thereon canceling his application, as to the insurance upon the growing crop 
of wheat, applied for by the plaintiff; that a check was returned to the plaintiff 
by the defendant for the amount of the premium on the wheat policy applied 
for, to wit, in the sum of $1,207.50; that the plaintiff cashed said check, was 
aware that his application had been accepted only in part; that said policy 
was placed in a safe deposit vault belonging to the plaintiff and kept by him 
from the time of its receipt on or about March 18, 1921, until the latter part 
of May, 1921, without any objection being made by him to the defendant on 
account of anything contained in said indorsement.” 

It is further ordered that finding No. 14 be amended to read as follows: 

“It is true that on or about the 18th day of March, 1921, the sum of $1,- 
207.50, part of the total premium upon said policy, was returned to plaintiff by 
defendant, which said sum of $1,207.50 was the return premium upon the first item 
of said policy covering the sum in the amount aforesaid of $12,075 on the afore- 
said 1,725 acres of wheat, which said item was canceled, as hereinabove found, 
and at the same time there was forwarded by the defendant to the plaintiff, 
and received by the plaintiff, as herein stated, a policy of insurance covering 
the growing crop of barley in the following words and figures: ‘In consideration 
of $1,207.50 return premium, the first item of said policy covering $12,075.00 on 
1,725 acres of wheat is hereby canceled leaving in force only $8,625.00 cover- 
ing two-thirds interest in 1,724 acres of barley, being second item of this policy, 
it being understood and agreed that for the purposes of this insurance each 
item of schedule of costs on barley item is reduced to 5.00/10.25 of the amounts 
shown in application. Attached to and made a part of crop investment policy 
C-2667 issued by Hartford Fire Insurance Company. 
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“*March 18, 1921. 

“‘Dixwell Hewitt, General Agent.’” 

It is further ordered that finding No. 15 is amended to read as follows: 

“It is also true that the premium of $690, being the second item of said pol- 
icy covering the aforesaid sum and amount of $8,625 on the aforesaid 1,724 
acres of barley in said policy mentioned, was wholly and entirely retained and 
kept by said defendant, and that no part thereof was ever returned by said 
defendant to said plaintiff, and that said sum of $690 was the correct amount 
of the premium to be paid by,the plaintiff to the defendant for the insurance 
issued to him by the defendant on account of said 1,724 acres of barley.” 

It is further ordered that finding No. 17 be corrected to read as follows: 

same true that at least 1,150 acres of said barley were not irrigated by the 
plaintiff.” 

It is further ordered that finding No. 18 be amended to read as follows: 

“It is true that the total amount of insurance recoverable by said plaintiff 
does not exceed the sum of $3.17 per acre, -being 5.00/10.25 of the amount set 
forth in said schedules.” 

It is further ordered that finding No. 19 be amended to read as follows: 

“It is true that the amount of the insurance due the plaintiff should be re- 
duced by the failure to irrigate 1,150 acres thereof, to the extent of 73 cents 
per acre.” 

It is further ordered that finding No. 20 be amended to read as follows: 

“It is true that plaintiff’s net loss which he is entitled to recover under the 
policy of insurance issued by the defendant and accepted by him is as fol- 
lows: 1,724 acres of barley at $3.17 per acre, $5,465.08, from which there should 
be deducted for failure to irrigate, 1,150 acres thereof, the insured cost of 73 
cents per acre not incurred by the plaintiff, amounting to the sum of $839.50, 
leaving plaintiff’s net loss which he is entitled to recover from the defendant in 
the sum of $4,625.58.” 

It is further ordered that the conclusions of law drawn by the trial court be 
amended by striking therefrom the figures representing $8,625 wherever said 
figures occur, and inserting in lieu thereof the figures “$4,625.58.” 

It is further ordered that in accordance with the findings in this case as 
herein amended and the conclusions of law as herein amended, the judgment in 
favor of the plaintiff be modified by striking therefrom the words “eight thousand 
six hundred twenty-five dollars” and the figures “$8,625.00,” and inserting in lieu 
thereof the words “four thousand six hundred twenty-five and 58/100 dollars,” 
and the figures “$4,625.58, together with legal interest thereon from the 3lst day 
of May, 1921,” and as so amended the judgment of the trial court will stand 
affirmed. The defendant will have and recover its costs on appeal. 

We concur: Finch, P. J.; Glenn, Justice pro tem. 


HANOVER FIRE INS. CO. OF NEW YORK vy. HODGES. (No. 17760.) 
Court of Appeals of Georgia, Division No. 2. Sept. 28, 1927. 
139 Southeastern Reporter 822. 

1. INSURANCE — TITLE TO PROPERTY TRANSFERRED TO _ PUR- 
CHASER’S BROTHER TO SECURE LOAN DEED VESTED IN PUR- 
a BY OPERATION OF LAW, ON BROTHER’S MAKING LOAN 
DEED. 

As respects title of land insured, where purchaser of land did not take deed, 
but consented to conveyance of legal title to brother, for purpose of having 
brother transfer land to another to secure debt to purchaser, execution of deed 
by brother as security for purchaser’s debt vested entire legal and equitable 
interest in property, subject to loan deed, in purchaser by operation of law. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

4. INSURANCE—UNAUTHORIZED CONVEYANCE BY PURCHASER’S 
BROTHER, TO WHOM TITLE WAS TRANSFERRED TO SECURE 
PREVIOUS LOAN FOR PURCHASER, DID NOT DEFEAT SUBSE- 
QUENT FIRE POLICY BY PURCHASER AS INCUMBRANCE ON 
LAND. 

Where title to land was transferred to purchaser’s brother to secure loan 
deed for purchaser, and purchaser in possession secured fire policy on house 
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on land, subsequent to second unauthorized conveyance by brother to secure 
personal loan, second conveyance constituted no incumbrance on insured’s title 
to property known to grantee in second loan deed, and, in suit on policy, finding 
that title was unincumbered by second loan deed was required as matter of 
law. 


(For other cases, see Insurance, Dec. Dig. § 283[3].) 


5. INSURANCE—FAILURE TO DISCLOSE ALLEGED INCUMBRANCE 
ON INSURED PROPERTY, NOT KNOWN TO INSURED WHEN 
POLICY WAS ISSUED, HELD NOT VIOLATION OF FIRE POLICY. 
Under fire policy providing that it should be void if insured concealed or 

misrepresented any material fact, failure by insured to inform insurer of exist- 

ence of alleged incumbrance on land, made without insured’s consent. by brother 
to secure personal loan, was not violation of policy, where insured at time of 
issuance of policy was ignorant of alleged incumbrance. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

7, INSURANCE—SECOND PROOF OF LOSS, NOT FILED WITHIN TIME 
REQUIRED BY POLICY, WAS TOO LATE, AND AMENDMENT TO 
PETITION SHOULD HAVE BEEN REJECTED. 

In suit on fire policy, second proof of loss, not filed with insurer within time 
required by terms of policy, was filed too late, and amendment to petition, set- 
ting out such proof of loss, should have been rejected. ; 


(For other cases, see Insurance, Dec. Dig. §539[5], § 643[1].) 


Error from City Court of Sandersville; W. M. Goodwin, Judge. 

Suit by T. S. Hodges against the Hanover Fire Insurance Company of New 
York. Judgment for plaintiff, defendant’s motion for new trial overruled, and 
defendant brings error. Affirmed, on condition. 

Statement of facts by STEPHENS, J.: . 

T. S. Hodges instituted suit against the Hanover Fire Insurance Company 
of New York, to recover damages for the destruction by fire of a certain dwelling 
house which was covered by a policy of fire insurance issued to the plaintiff by 
the defendant insurance company. The plaintiff attached to his petition a copy 
of the policy sued on, and also a copy of the proof of loss presented by him to 
the defendant company, in which proof of loss, the grand total of the loss sus- 
tained by the plaintiff in the destruction of the building, was alleged to be the 
sum of $2,225.43. The plaintiff alleged that there was concurrent insurance on 
the building-in the sum of $300, and deducted this amount from the total of the 
loss sustained, leaving a balance of $1,925.43, which he claimed he was entitled to 
recover. The policy was issued on December 2, 1924, effective for one year, and 
the fire was alleged to have occurred on July 8, 1925 

The plaintiff, T. S. Hodges, in his petition alleged: That at the time of the 
loss, and at the time of the issuance of the policy sued on, the title to the land 
on.which the building stood was outstanding in the Federal Land Bank of Co- 
lumbia to secure a loan, and that the defendant insurance company had knowl- 
edge of that loan. That the plaintiff had contracted to purchase the 100-acre 
tract of land upon which the subject of insurance was located from his father, 
H. C. Hodges, who owned a tract of about 400 acres, and that he, the plaintiff, 
had been in possession of this 100-acre tract for more than 15 years. That 
in the fall of 1921 he agreed with his father, H. C. Hodges, and his brother, H. H. 
Hodges, that the entire 400-acre tract of land be conveyed to H. H. Hodges 
for the purpose of negotiating a loan with the Federal Land Bank of Columbia. 
That 400 acres of land, which embraced the 100 acres belonging to the plaintiff 
and in his possession, were conveyed by the father, H. C. Hodges, to H. H, 
Hodges, on December 19, 1921, and H. H. Hodges conveved the same property on 
August 12, 1922, to the Federal Land Bank of Columbia, to secure a loan of 
$5,800, of which loan the plaintiff received the sum of $500. That subsequently, on 
September 9, 1922, the plaintiff received from H. H. Hodges a deed to the 100 
acres of which he had been in possession for about 12 years, the conveyance 
being made subject to the outstanding loan deed to the Federal Land Bank of 
Columbia. 

The material parts of the policy sued on are as follows: 

“This entire policy shall be void if the insured has concealed or misrepre- 
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sented, in writing or otherwise, any material fact or circumstance concerning 
this insurance or the subject thereof, or if the interest of the insured in the prop- 
erty be not truly stated herein. * * * This entire policy, unless otherwise pro- 
vided by agreement indorsed hereon or added hereto, shall be void if the interest 
of the insured be other than unconditional and sole ownership, or if the subject 
of insurance be a building on ground not owned by the insured in fee simple. 
* * * If fire occur, the insured shall give immediate notice of any loss thereby 
in writing to this company, protect the property from further damage, forthwith 
separate the damaged and undamaged personal property, put it in the best pos- 
sible order, make a complete inventory of the same, stating the quantity and 
cost of each article and the amount claimed thereon, and within 60 days after the 
fire, unless such time is extended in writing by this company, shall render a 
statement to this company, signed and sworn to by said insured. * * * The 
loss shall not become payable until 60 days after the notice, ascertainment, esti- 
mate, and said proof of the loss herein required have been received by this com- 
pany. * * * No suit or action on this policy for the recovery of any claim 
shall be sustainable in any court of law or equity until after full compliance 
by the insured with all the foregoing requirements.” 

The defendant insurance company filed a plea denying liability. 

Upon the call of the case for trial, the plaintiff tendered an amendment to 
his petition, alleging that he suffered a total loss of $3,601.69 in the destruction of 
the building, and attached to the amendment an amended proof of loss, setting 
up his damage in that amount. It was alleged that the plaintiff was entitled to 
recover the sum of $2,000, which was the full amount of insurance issued on the 
building destroyed by fire. 

The defendant objected. to the allowance of the amendment filed to the 
plaintiff's petition, upon the ground that it did not appear that the amended 
proof of loss referred to in the amendment was signed and sworn to by the 
insured, and that it did not appear that the amended proof of loss was rendered 
to the defendant company within the time provided in the policy, or within 
the time provided by law, and also upon the ground that sufficient basis was not 
shown, justifying the submission of an amended proof of loss. The court allowed 
the amendment over the objections. The case then proceeded to trial, and, after 
the paper designated as the amended proof of loss had been admitted in evidence 
over the defendant’s objection, the defendant at the conclusion of the testimony 
for both sides, moved to dismiss the plaintiff’s suit upon the ground that it was 
prematurely brought, in that it appears that the proposed amendment, setting 
forth the alleged amended proof of loss, was not served upon the defendant 
within the time required by law, and that no suit could be maintained upon the 
policy until after the expiration of 60 days after proof of loss had been received 
by the defendant. This motion was overruled. The defendant excepted to the 
allowance of the amendment, and to the overruling of the motion to dismiss. 

The defendant introduced in evidence a loan deed from H. H. Hodges to the 
Warehouse & Realty Corporation, dated January 2, 1924, recorded February 13, 
1924, conveying the entire tract of 400 acres of land, to secure a loan of $1,100, it 
being recited that the conveyance was subject to the loan deed in favor of the 
Federal Land Bank of Columbia. In this 400-acre tract was included the 100- 
acre tract claimed by the plaintiff, upon which the subject of insurance stood. H. 
H. Hodges admitted the execution of this deed, but his testimony was undis- 
puted that T. S. Hodges, the plaintiff, had no knowledge of the same. The plain- 
tiff’s testimony was to the effect that he himself had no knowledge of the deed 
to the Warehouse & Realty Corporation when the policy was issued to him. It 
does not appear that the insurance company knew of the existence of this deed 
at the time the policy was issued. It appeared undisputed from the evidence that 
T. S. Hodges, the plaintiff, was living in the house insured at the time of the 
issuance of thd policy, and that he had been in possession of the 100-acre tract ot 
land upon which the house was located for a period of 12 or 14 years as pur- 
chaser from his father, but that he had not received a deed of conveyance to the 
property from his father. It appeared that this 100-acre tract occupied by tT; SS: 
Hodges formed a part of the 400-acre tract to which H. H. Hodges had held 
the legal title, and that, when the deed was made by H. H. Hodges to the Ware- 
house & Realty Corporation, he and T. S. Hodges, while living separately, both 
lived upon and occupied the 400-acre tract. It was undisputed, however, that T. 
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S. Hodges was in actual and exclusive possession of the house insured and the 
land upon which it was located. 

The plaintiff introduced in evidence a deed from H. H. Hodges to T. S. 
Hodges, dated November 24, 1924 (not September 9, 1922, as alleged in the peti- 
tion), conveying the 100-acre tract of land upon which the subject of insurance 
was located, which deed was recorded July 24, 1926. This deed was executed 
after the execution of the deed from H. H. Hodges to the Warehouse & 
Realty Corporation, but prior to the issuance of the insurance policy, but it was 
not recorded until after the policy was issued. The plaintiff, by undisputed testi- 
mony, proved his loss in the amount stipulated in the amended proof of loss. 
The policy and the original proof of loss and the amended proof of loss, and other 
documentary evidence not necessary to refer to, were introduced in evidence. 

To the admission in evidence of the deed from H. H. Hodges to T. S. Hodges, 
dated November 24, 1924, conveying the 100-acre tract of land upon which the 
subject of insurance was located, the defendant objected upon the ground of 
insufficient description. The defendant also objected to the admission in evi- 
dence of the amended proof of loss upon the same grounds which the defendant 
urged against the allowance to the amendment to the petition. 

While it does not appear from the record that the defendant specially 
pleaded any violation of the provisions of the policy as a defense to the plain- 
tiff’s right to recover, upon ‘the trial of the case the defendant insisted that 
the deed which had been made by H. H. Hodges to the Warehouse & Realty Cor- 
poration, dated January 2, 1924, conveying the entire tract of 400 acres of land, 
and which was executed prior to the issuance of the policy, constituted an in- 
cumbrance of which the defendant had no notice upon the property insured, and 
voided the policy. 

Upon the conclusion of the evidence the trial court directed a verdict for the 
plaintiff in the sum of $2,000, which was the full amount of the policy sued on. 
The defendant made a motion for a new trial upon the general grounds, and also 
upon the grounds that the court erred in directing a verdict for the plaintiff and 
in admitting the evidence objected to. The defendant’s motion for a new trial 
was overruled, and the defendant excepted. 

Smith, Hammond & Smith, of Atlanta, and Evans & Evans, of Sandersville, 
for plaintiff in error. 

M. L. Goss, of Sandersville, for defendant*in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. [1-3] 1. Where a person had purchased land and paid therefor, 
without taking a deed of conveyance unto himself, but where the legal title 
thereto was, with his consent, conveyed by his vendor to the purchaser’s brother 
for the sole and specific purpose of being by the brother transferred to another 
to secure a debt of the purchaser, and where the brother had fully executed and 
discharged this trust by making a deed of conveyance thereunder as security 
for the purchaser’s debt, the entire legal and equitable interest in the property, 
subject to the loan deed, made by the brother, became by operation of law vested 
in the original purchaser. A second loan deed, afterwards executed by the 
brother, conveying the property to secure his own debt, without the knowledge 
or consent of the original purchaser, in possession as the true owner, holding the 
entire legal and equitable interest in the property, subject to the first loan, vested 
no title in the grantee to secure the second loan, where the grantee took with 
notice of the original purchaser’s right, title, and interest in the property. Where, 
at the time of the execution by the brother of the second conveyance, the 
original purchaser occupied a house on the land, and was in sole possession of the 
house, and therefore of the land upon which the house rested, this possession 
constituted notice to the grantee in the second loan deed of the right, title, and 
interest of the person in possession to the house and the land upon which it 
rested. 


[4] 2. Where, after the execution of the second conveyance by the brother, 
the original purchaser took out a policy of fire insurance upon the house located 
upon the land, such second conveyance constituted no incumbrance upon the 
insured’s title to the property. In a suit by the insured against the insurance 
company to recover under the policy for a loss of the property insured by fire, 
where the defendant denied liability upon the ground that the second conveyance 
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constituted an incumbrance upon the property without the defendant’s knowledge 
and consent, in violation of the terms of the policy, a finding that the title to 
the property insured, at the time of the issuance of the policy, was not incumbered 
as alleged by the defendant, was as a matter of law demanded. 

[5] 3. Where the policy further provides that it will be void if the insured 
has concealed or misrepresented any material fact or circumstance concerning 
the insurance, or the subject thereof, a failure on the part of the insured to inform 
the insurer of the existence of the above-described alleged incumbrance upon 
the property insured is not a violation of this provision of the policy, where the 
insured at the time of the issuance of the policy was ignorant of the existence 
of the alleged incumbrance. 

4. Under the'above rulings, there was no evidence to authorize an inference 
that the title to the property insured was not in the plaintiff at the time of the 
issuance of the policy, or that it was otherwise incumbered without the knowledge 
of the defendant. A verdict for the plaintiff was therefore demanded as a matter 
of law in an amount representing his loss under the policy. 

[6] 5. In view of the above rulings, it is immaterial that the insured acquired 
from the trustee a deed of conveyance to the property after the trustee had 
executed the deed to secure debt which created the alleged incumbrance upon the 
property, and before the issuance of the policy. It follows that the admission of 
this deed in evidence over the defendant’s objection, upon the ground of insuffi- 
cient description of the property, was, if error, harmless to the defendant. 

[7] 6. The second proof of loss contained in the amendment to the petition, 
not having been filed with the defendant within the time required by the terms 
of the policy, was filed too late, and the amendment should have been rejected. 
The proof of damage to the property destroyed should therefore be limited to 
the amount represented in the original proof of loss, which was $2,225.43. The 
plaintiff having received $300 upon the payment of this loss from another in- 
surance company, in which he held concurrent insurance upon the property de- 
stroyed, a verdict for the plaintiff in an amount in excess of $1,925.43 is unauthor- 
ized. Since the error in allowing the amendment to the petition can be cured 
by writing from the principal of the verdict found in the sum of $2,000 the sum 
of $74.57, and by writing from the interest found in the sum of $104.94 a propor- 
tionate amount, so that the verdict shall read as finding for the plaintiff in the 
sum of $1,925.43 principal, plus the interest thereon, which will equal $104.94, less 
the amount of interest written off, the judgment will be affirmed, upon condition 
that the plaintiff write off the verdict the sums indicated above at the time the 
remittitur from this court is made the judgment of the court below; otherwise, the 
judgment will be reversed. Travelers’ Ins. Co. v. Thornton, 119 Ga. 455 (6), 46 
S. E. 678. 

Judgment affirmed, on condition. 

Jenkins, P. J., and Bell, J., concur. 


NATIONAL UNION FIRE INS. CO. v. MINAS FURNITURE CO. (No. 12883.) 
Appellate Court of Indiana, in Banc. Oct. 4, 1927. 
158 Northeastern Reporter 248. 

3. INSURANCE—EVIDENCE OF MISTAKE IN INSURER’S ACTION TO 
REFORM FIRE POLICY AND TO ENJOIN ACTION THEREON HELD 
INSUFFICIENT FOR JURY. 

In suit by insurance company to reform a fire policy and to enjoin the prose- 
cution of an action thereon on ground that policy was mistakenly written 
for three years instead of one, evidence of mistake held sufficient to justify 
trial court in sustaining defendant’s motion for judgment on the evidence. 
(For other cases, see Insurance, Dec. Dig. § 176.) 

Appeal from Superior Court, Lake County; Charles E. Greenwald, Judge. 
Suit by the National Union Fire Insurance Company against the Minas 

Furniture Company. Judgment for defendant, and plaintiff appeals. Affirmed. 
Silber, Isaacs, Silber & Woley, of Chicago, Ill, Gavit, Hall, Smith & Gavit, 

of Whiting, (Samuel Levin, of Chicago, Ill, Frank N. Gavit, of Whiting, and 

Albert H. Gavit, of Gary, of counsel), for appellant. 

Sheehan, Lyddick & Sharavsky, of Gary, for appellee. 
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Remy, J. Suit by appellant against appellee to reform an insurance policy 
and to enjoin the prosecution of an action thereon. It is averred in the com- 
plaint, in substance, among other things, that on October 15, 1923, appellant 
company, in consideration of a premium of $23.60 paid by appellee, issued to 
appellee a policy by which it agreed to indemnify appellee to the amount of 
$2,000, for a term of one year, against loss of merchandise by fire; that, by mis- 
take of the scrivener, the policy was written for a term of three years instead of 
one year, as was intended, and was so delivered to appellee; that appellant 
did not discover the mistake until after a fire, which occurred more than two 
years after the policy was issued; that, at the time of the writing and delivery 
of the policy, a fire insurance rating bureau had been organized under the name 
of Indiana Inspection Bureau, and had filed with the Indiana insurance com- 
missioner a copy of its articles of association and by-laws and all-the schedules 
used by it as the basis for making rates, together with all rules; that appellant 
was at the time a member of the Indiana Inspection Bureau, which had in 
full force and effect rules and ratings approved by the insurance commissioner 
pertaining to the particular property covered by the policy sought to be re- 
formed, which rules have at all times provided that the rate on such property 
should be $1.18 for each $100, and that each policy should be written for a term 
of one year and no longer; and that, under the rules and regulations promulgated 
by the Indiana Inspection Bureau, $23.60, the premium paid by appellee, was 
the regular rate chargeable for the indemnity provided by the policy issued to 
appellee. It is also averred that on February 9, 1926, appellee suffered a loss by 
fire of the property covered by the policy, and thereafter commenced the prose- 
cution of an action against appellant on the policy, as a three-year policy, in an 
Illinois court, which proceeding is now pending; that the common-law practice 
and procedure is in force in the state of Illinois, and particularly there is a rule 
thereof in force which prevents the pleading of equitable defenses by the defend- 
ant in an action at law, which rule precludes appellant, as defendant in the 
action pending in the Illinois court, from asking in that court a reformation of 
ihe policy. There is a prayer that the policy be reformed in such a manner as 
to read, that it insures the property of appellee described therein, for a term 
of one year, and that appellee be enjoined from further prosecution of the 
action pending in the Illinois court. 

In addition to an answer in denial, appellee filed an answer setting forth that 
the policy was written and delivered by appellant’s local agent, who informed 
appellee at the time that it was a three-year policy, and that the premium was 
$23.60, which was paid; that, upon receipt of the policy, which on its face was 
for three years, appellee made a memorandum of the date of expiration, and 
filed the policy with other papers; that it understood and believed the policy to be 
for a term of three years, and had no information that appellant would contend 
otherwise until after the fire loss; that it does not know the correct premium 
for such insurance, and that, if it has not paid the proper premium on the 
policy, it is now willing, ready, and able to pay any additional premium, and has 
always been ready and willing so to do, and now tenders and offers to pay into 
court any sum of money necessary to pay the premium on the policy for the 
term for which it is written; that it has never concealed from appellant the 
fact that the policy was for a three-year term; that appellant has been in pos- 
session of all the facts concerning the policy ever since it was written, and has 
neglected to call attention to any irregularity in the policy, or that the premium 
was less than it should have been, or that the policy should have been written 
for but one year, and that appellant is now estopped to set up any of such 
matters.. With the answer, appellee paid into court, for the use of appellant, as 
an additional premium, the sum of $55. 

A reply in denial to the second paragraph of answer closed the issues. The 
cause was submitted to the court for trial, and, at the close of plaintiff’s evidence, 
the defendant moved that the court render judgment for defendant, which motion 
was sustained, and judgment so rendered. 

The evidence submitted, and which is a part of the record, is meager. Ap- 
pellant’s agent, who wrote the policy, testified, in substance, that he solicited the 
insurance and was authorized by appellee to write a policy for $2,000; that noth- 
ing was said about the term for which the insurance was to be written; that 
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he wrote the policy for three years, making three copies of the policy, one of 
which he mailed to the Indiana Inspection Bureau, one to the home office, and 
one he retained for his files, the original being delivered to appellee; that witness 
had no recollection as to whether in writing the policy he thought the $23.60 
was the premium for one year or more; and that he did not know till after the 
fire that he had written the policy for three years. The policy was introduced 
in evidence, as were the rate book and rules of the Indiana Inspection Bureau. 

The sufficiency of the evidence to sustain the decision is the only question 
for review. 

[{1, 2] It is well settled that a motion for judgment on the evidence is equiva- 
lent to a demurrer to the evidence, and that the same rules of construction apply. 
Curryer v. Oliver (1901) 27 Ind. App. 424, 60 N. E. 364, 61 N. E. 593. Ona 
motion for judgment on the evidence, the court must accept as true all facts 
which the evidence tends to prove, and, as against the party making it, to draw 
from the evidence all such reasonable inferences as the court or jury might 
draw, and, if there is a conflict in the evidence, then only such evidence as is 
favorable to the party against whom the motion is directed can be considered. 
Chicago, etc., R. Co. v. Williams (1891) 131 Ind. 30, 30 N. F. 696. 

[3] In its effort to show that the evidence is sufficient to make out a prima 
facie case for reformation, and that the court erred in sustaining appellee’s mo- 
tion for judgment on the evidence, appellant contends, that, under the evidence, 
the mistake was merely that of the scrivener, and was a mistake as to the term 
for which the insurance was written, and not as to the premium; that appellee 
concealed the mistake from appellant until after fire loss; and that, under the 
rules of the Indiana Inspection Bureau, the policy could not have been law- 
fully written for more than one year. It is argued that the policy shows on its 
face that the rate for one year was $1.18, and that therefore appellee knew that 
there was a mistake in the policy. In this appellant is in error. It is stated in 
the policy that the rate is $1.18, but it is not stated that this is the rate for one 
year or three. There is nothing in the policy to apprise appellee that a mistake 
has been made. On the other hand, appellant was in possession .of two copies 
of the policy as written—one at the home office and one with the local agent. 
It knew or could have known the fact as to the premium paid. Appellant is 
also in error in his contention that the policy in the form it was written was 
in violation of the rules of the Indiana Inspection Bureau. Those rules do not 
prohibit the insuring of merchandise, such as is covered by the policy in suit, 
for a period of three years; the provision of the particular rule is that the 
premium on such a policy shall be three times the amount for one year. Clearly, 
the mistake of the agent was not in the term for which the insurance was 
written, but was in the amount of the premium, which should have been three 
times $23.60. Appellee, having learned of the mistake of the agent as to the 
premium, tendered the remainder of the premium, and has made the tender good 
by paying the same into court for the use of appellant. 

We hold that the evidence is insufficient to entitle appellant to a reformation of 
the policy, and that the trial court did not err in sustaining the motion for 
judgment. 

Affirmed. 


MURCHISON v. FARMERS’ MUT. HAIL INS. CO. (No. 38568.) 
Supreme Court of Iowa. Oct. 18, 1927. 
215 Northwestern Reporter 598. 
INSURANCE—MUTUAL INSURANCE ASSOCIATION MEMBER COULD 

WITHDRAW ONLY BY COMPLIANCE WITH STATUTE, AND, UNTIL 

COMPLIANCE, WAS A MEMBER ENTITLED TO COMPENSATION 

FOR LOSS (CODE 1927, §§ 9054, 9055). 

Where one who had become a member of a mutual hail insurance associa- 
tion became dissatisfied and notified the company to cancel his policy and mem- 
bership without compliance with the requirement of Code 1927, § 9055, and where 
the company did not cancel policy, as permitted by section 9054, held that the in- 
sured remained a member of the association, even though against his will, so as to 
be entitled to compensation for destruction of his crop. 


(For other cases, see Insurance, Dec. Dig. § 55.) 
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Appeal from District Court, Keokuk County; H. F. Wagner, Judge. 

Action at law upon a hail insurance policy. The defense was that the 
policy sued on had never gone into effect because plaintiff had refused to accept 
the same; and that, if the same should be deemed as having gone into effect, 
the plaintiff had himself canceled the same. There was a trial to the court with- 
out a jury, and judgment wan rendered for the plaintiff. The defendant appeals. 
Affirmed. 

Clark, Byers & Brunk, ‘al Des Moines, for appellant. 

Wallace & Claypool, of Williamsburg, for appellee. 

Evans, C. J. The defendant is a mutual association. On April 13, the plain- 
tiff signed an application presented to him by the soliciting agent of the de- 
fendant. This application purported to contain the whole insurance contract 
and purported to become immediately effective as binding insurance by the sig- 
nature of the soliciting agent Craig. It purported to make the plaintiff a mem- 
ber of the association and to bind him to all its articles and by-laws. This ap- 
plication was sent to the home office and was there formally approved. A pur- 
ported policy was issued pursuant thereto. This policy was in substance a 
mere duplicate of the application. It was sent to the plaintiff by mail, and was, 
by the plaintiff, returned with a curt letter demanding its cancellation forthwith. 
This demand was not complied with by defendant. The defendant was concilia- 
tory and requested the plaintiff to reconsider his attitude. The plaintiff, however, 
persisted in his demand for cancellation. The defendant refused to cancel, 
except upon payment of $10.50, being the alleged pro rata amount due from 
plaintiff for losses and expenses during his brief membership. The statutory 
method of cancellation of a policy is set forth in Code 1927, §§ 9054 and 9055, as 
follows: 

“Sec. 9054. Any policy of insurance issued by any association operating 
under the provisions of this chapter may be canceled by the association giving five 
days’ written notice thereof to the insured. 

“Sec. 9055. If the insured shall demand in writing or in person of the 
association, the cancellation of policy, the association shall immediately advise 
him by letter to last known address, the amount, if any, due, as his pro rata share 
of losses and in addition actual expenses incurred on said policy. Upon sur- 
render of his policy and payment of all sums due, his membership shall cease, 
provided that during the months of June, July, and August, hail insurance policies 
oo be canceled only at the option of the officers of the association carrying 
the risk.” 

On July 29, the defendant wrote to the plaintiff the following’ letter, to which 
the plaintiff made no reply: 

“Des Moines, Iowa, July 29, 1925. 

“B. A. Murchison, North English, lowa—Dear Sir: I have before me your 
policy No. 204008 sent in by our Mr. Craig stating that you refuse to accept it. 

“Now, this policy was written in perfectly good faith. We have your name 
signed to a written contract and we can hold you to this contract. However, 
if you will send us $10.50 in the next five days, we will accept that amount 
and cancel your policy at once. 

“Mutually, 
“W. A. Rutledge, Secy.” 

The plaintiff did not comply with the demand of this letter and no further 
negotiations were had upon the subject. It will be seen that under the pro- 
visions of section 9054 the association could have made a peremptory cancella- 
tion of the policy upon five days’ notice. It never did so. The plaintiff could 
cancel the same only pursuant to provisions of section 9055. He did not do so. 
During the months of June, July, and August he could not have done so except 
by the express consent of the association. 


The trial court held that the application, when approved by the association, 
constituted a binding contract of insurance and determined the relations of the 
parties for the time being and that a cancellation thereof was never accom- 
plished by either party. On August 15 the plaintiff suffered serious loss and 
damage as a result of a hail storm. He thereafter promptly acquiesced in the 
attitude of the defendant and the defendant as promptly changed its former atti- 
tude. At the time of his loss the plaintiff was a member of this association, 
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though a recalcitrant one. Being such member, and bound by the obligations 
thus assumed, he was entitled to its benefits in spite of his ungracious attitude. 
The defendant having chosen to withhold its consent to the withdrawal of the 
plaintiff until he had paid its demand, it necessarily carried the risk incident 
to such continued membership. 

The trial court rendered judgment for the plaintiff, for the amount of his loss, 
and such judgment is affirmed. 

Affirmed. 

Stevens, De Graff, Albert, and Morling, JJ., concur. 


JETNA INS. CO. et al v. TRAVIS, State Superintendent of Insurance. 
(No. 26797.) 
Supreme Court of Kansas. Oct. 8, 1927. 
259 Pacific Reporter 1068. 
(Syllabus by the Court) 

1. JUDGES—SUPREME COURT JUDGE WHO WAS ATTORNEY GEN- 
ERAL AT TIME OF BRINGING ACTION DEFENDED IN DISTRICT 
COURT BY HIS ASSISTANTS HELD NOT DISQUALIFIED TO SIT 
ON APPEAL. 

A member of this court who was Attorney General at the time an action was 
brought in the district court against the superintendent of insurance, which 
action was defended by assistants in the office of the Attorney General, is not, 
for that reason, disqualified to sit on the hearing of the appeal of such case in 
this court. 

(For other casés, see Insurance, Dec. Dig. § 47[1].) 


2. INSURANCE—JUDGES FIRE INSURANCE PREMIUMS SHOULD 
YIELD FAIR RETURN ON PRESENT VALUE ON COMPANIES’ 
CAPITAL ALLOCATED TO STATE BY COMPARISON OF BUSINESS 
> mewn COMPARED WITH BUSINESS ELSEWHERE (Rev. St. 40- 
The premium rates, to produce a fair return, to which stock fire insurance 

companies are entitled, are such as will yield a. fair return upon the present 

value of their capital used and useful in the insurance business, allocated to 
the state, of the rate in question, upon a consideration of all the insurance 
husiness transacted by such companies within the state compared with such 
business transacted by them elsewhere. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


3. INSURANCE—IN DETERMINING “PROFITS” OF STOCK FIRE IN- 
SURANCE COMPANY, ALL EARNINGS, INCLUDING RECEIPTS 
FROM INVESTMENTS, SHOULD BE CONSIDERED (Rev. St. 40—111, 
40—113, 40—201 et seq.). 

In determining “profits” of stock fire insurance companies consideration 
should be given to all earnings of such companies, including receipts from 
investments. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


4. INSURANCE—IF REASONABLENESS OF FIRE INSURANCE PREM- 
IUM RATES IS DETERMINED FROM UNDERWRITING BUSINESS 
ONLY, PART OF PREMIUMS ULTIMATELY BECOMING PROFITS 
MUST BE SHOWN. 

If the reasonableness of fire insurance premium rates is to be determined 
from the “underwriting business” only, it is essential that it be shown what part 
of the premiums, if any, ultimately become profits. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


5. LEGAL PRINCIPLES STATED IN FORMER OPINION ADHERED TO. 
The legal principles stated in the former opinion in this case (121 Kan. 802, 
257 P. 337) are adhered to. 


Burch and Marshall, JJ., dissenting in part. 


Appeal from District Court, Shawnee County, Division No. 1; James A. 
McClure, Judge. 


On rehearing. Former opinion adhered to. 
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For former opinion, see 121 Kan. 802, 257 P. 337. 

William A, Smith, Atty. Gen. John G. Egan, Asst. Atty. Gen., and John F. 
Rhodes, of Kansas City, Mo., for appellant. 

Hicks & Folonie, of Chicago, Ill, Stone, McDermott, Webb & Johnson 
and Wheeler, Brewster & Hunt, all of Topeka, Robert J. Folonie, of Chicago, 
Ill. (Robert Stone, of Topeka, of counsel), for appellees. 

Harvey, J. [1] This case is here on rehearing. It was decided in No- 
vember, 1926 (121 Kan. 803, 257 P. 337). The six members of the court sitting 
were divided, three to three, on some of the questions presented, and no decision 
was reached on those questions. A rehearing was granted and the case was re- 
argued in March of this year. Before a consultation could be had after that 
argument one member of the court, Justice Mason, took sick. He died May 
4th. Wm. Easton Hutchinson was appointed to succeed him. Thereafter 
the court, on its own motion, ordered a rehearing before the whole court. 
The case was reargued at our July sitting. At that time plaintiffs filed a 
motion protesting against Justice Hopkins’ “* * * participating in the hear- 
ing and in the decision in this cause for the reason that he was formerly Attor- 
ney General of the state of Kansas and as such appeared for the defendant 
and represented him in said cause in the trial court and directed the joining of 
the issues in said court and in determining the policy of the defense.” 

The motion points out the fact that Justice Hopkins did not sit in either 
of the previous hearings in this court, nor participate in the former decision, for 
the reasons stated in the motion and the contention is made that: 

“Under these circumstances, the participation of his honor, Justice Hopkins, 
in the consideration and the decision of this cause at this time, would amount 
to a denial of due process and of the equal protection of the laws, which are 
guaranteed by the Constitution of the United States.” 

Plaintiffs cite no statute, or constitutional provision, of this state, that 
would be violated or ignored by Justice Hopkins’ participating in the considera- 
tion and decision of this case; neither do they specify any particular in which 
such participation would deny to them due process and the equal protection 
of the laws. 

The protesting motion presents a preliminary question which should be de- 
cided. The facts pertaining to this question, as shown by the record before us 
including affidavits filed pertaining thereto, are as follows: Richard J. Hopkins, 
having been nominated and elected according to our laws, became a member 
of this court on the second Monday in January, 1923, and since that time has 
served as a member of this court. During the four years immediately prior 
thereto he was the Attorney General of this state. 

Much business of a legal and of an administrative nature flows through the 
office of the Attorney General. By virtue of various statutes the Attorney 
General is a member of a number of state boards and commissions. His duties 
in connection with these, and the general administrative duties of his office, 
make it practically impossible, generally speaking, for him to give his personal 
attention to preparation and trial of lawsuits, or personally to conduct pending 
litigation. The office force consisted of four Assistant Attorneys General 
and the requisite number of clerks and stenographers. The work pertaining 
to the preparation and trial of cases was performed almost exclusively by the 
Assistant Attorneys General, the work being divided among them. Mr. J. K. 
Rankin, then an Assistant Attorney General, now an attorney for one of the 
life insurance companies at Kansas City, had given special attention to the law 
of insurance, and to him were referred legal questions or litigation pertaining 
to insurance matters which came to the office of the Attorney General, and 
he handled them either alone or with the assistance of one or more of the 
other Assistant Attorneys General of the office. When Mr. Frank L. Tra. 
vis, superintendent of insurance, was making investigations and conducting hear- 
ings in the fall of 1921 with respect to premium rates of stock fire insurance 
companies, he had Mr. Rankin present at one of the hearings or consulta- 
tions with representatives of plaintiffs. In 1922, after the order complained 
of in this case had been made, plaintiffs filed this action in the district court, 
and summons was served upon Mr. Travis. He took the summons to Mr. Ran- 
kin and asked him to look after the case on behalf of the defendant. Mr. 
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Rankin advised Attorney General Hopkins that the suit had been brought and 
was instructed to handle it for the defendant. Mr. Rankin, in consultation with 
Mr. Dennis Madden, an Assistant Attorney General, and who had formerly 
been a district judge, prepared a demurrer to the petition and argued it in 
the district court. After the demurrer was overruled Mr. Rankin and Mr. Mad- 
dan and Mr. John G. Egan, who then was and now is an Assistant Attorney 
General, conferred as to the further steps to be taken in the case and pre- 
pared and filed the answer upon which the case was tried. There was quite 
a little delay in the beginning of the actual trial of the case. This was oc- 
casioned, in part at least, by the illness and death of Mr. Bates, leading coun- 
sel for plaintiffs, and by the subsequent illness of Mr. Folonie, who succeeded 
Mr. Bates as the leading counsel for plaintiffs. At any rate, no evidence was 
taken in the case while Mr. Hopkins was Attorney General. The first evi- 
dence was taken by deposition in December, 1923. The refere¢: was appointed 
in the district court on June 10, 1924, and the taking of evidence before him 
was begun later. It is not contended, of course, that Justice Hopkins had any- 
thing to do with the trial of this case after he had become a member of this 
court in January, 1923. Mr. Travis, the superintendent of insurance, and Mr. 
Dangerfield, the accountant in his office who had charge of the preparation of 
statistics to be used in the hearing, had all of their consultations with reference 
to the preparation’ of the case for trial with Mr. Rankin. They both state 
that so far as they know Attorney General Hopkins gave 1o personal con- 
sideration to the defense of the case or the legal questions involved. The 
statements of Mr. Rankin and the other Assistant Attorneys General are to the 
effect that neither the facts in the case nor thé merits of the order made by 
the superintendent of insurance, nor the facts on which such order was based, 
nor the manner of conducting the litigation, were discussed with Attorney 
General Hopkins, nor directed by him. Hence the record discloses that At- 
torney General Hopkins did not handle the defense of this case personally, 
nor give any of the facts, nor the legal questions involved therein, his personal 
attention. While no doubt his name was signed to dethurrers or pleadings 
filed within his term of office, he was only nominally or officially attorney for 
defendant, the active attorney for defendant being Mr. Rankin and other As- 
sistant Attorneys General. 

Disqualification of a judge to sit in a cause by reason of the fact that he 
had been of counsel for one of the parties prior to becoming a judge is based 
upon the theory of supposed bias for that reason. In the absence of a statute 
disqualifying a judge for that reason, he is not disqualified. 33 C. J. 1002; But- 
ler v. Scholefield, 54 Cal. App. 217, 201 P. 625. The authorities hold that a pros- 
ecuting attorney who later becomes judge is not disqualified t« sit in a case by 
reason of having had something to do with the preliminary stages of the pros- 
ecution, unless the statute specifically so provides. 33 C. J. 1005; Eastridge 
v. Commonwealth, 195 Ky. 126, 241 S. W. 806; Hargis v. Commonwealth, 135 
Ky. 578, 123 S. W. 239; State v. Bordelon, 141 La. 611, 75 So. 429; State v. 
Turnbow, 99 Or. 270, 193 P. 485, 195 P. 569; Gandia v. Stubbe, 29 Porto Rico, 
141; Kirby v. State, 78 Miss. 175, 28 So. 846, 84 Am. St. Rep. 622. See, also, 
Barber County Com’rs v. Lake State Bank, 123 Kan. 10, 254 P. 401. 

So, even if we had a statute in this state disqualifying a member of this 
court from sitting in a case in which he had been of counsel, it would not, un- 
der the facts above stated and the authorities above cited, be applicable to 
Justice Hopkins in this case. But we have no statute, nor provision of our 
Constitution, providing that a judge of this court is disqualified to sit in any 
case by reason of having been of counsel for one of the parties previous to 
his becoming a member of this court. We have such statute with reference to 
district judges, in which case provision is made for calling in another judge, 
or selecting a judge pro tem. to try the case. R. S. 20—305. 20—306. There is 
a similar statutory provision as to probate judges. R. S. 20—1108. 

No provision of our Constitution, or of our statute, prescribes conditions 
under which a member of this court is disqualified from sitting. Neither is 
there any provision of our Constitution or statute for calling another judge 
to sit in lieu of one who may be disqualified. The framers of our Constitu- 
tion evidently took the view that any person who had the standing and qual- 
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ifications to become a member of this court would not be presumed to be biased 
or prejudiced by reason of the fact that some time prior to becoming a mem- 
ber of the court he had been an attorney for one of the parties in the action, 
and our Legislature obviously has consistently entertained the same view. 
Hence, there is no legal disqualification of a member of this court to sit in a 
cause, unless it can be said to be a common-law reason for disqualification of 
one who had pecuniary interest in the result of a cause. We need not decide 
in this case whether that would be a disqualification, for it is not contended by 
plaintiffs that Justice Hopkins, or any other member of this court, is disqual- 
ified for that reason. 

Since there is no method provided by our Constitution or statute for hav- 
ing another person sit as judge of this court, if one or more members should 
be disqualified in a case, it necessarily follows that they must sit, when their 
views are necessary to a decision. There is no way in which questions may be 
decided in this court except by the decision of the members of the court. If 
a member were to decline to sit for a reason which is insufficient, he might 
be compelled to sit by mandamus. Montfort v. Daviss (Tex. Civ. App.) 218 S. 
W. 806. This court is organized to decide cases. There is no substitute for it, 
or for any one of its members, in our scheme of government. Litigants are 
entitled to have the essential questions in their cases decided, and the mem- 
bers of this court cannot avoid the duty of deciding them (33 C. J. 989, and 
cases there cited), and certainly cannot do so for reasons that are legally in- 
sufficient. 

It necessarily follows that plaintiffs’ protest against Justice Hopkins’ par- 
ticipating in the consideration and decision of this case is neither well founded 
in fact nor supported by the law. It is therefore denied. Justice Hopkins 
took no part in the decision of this question. 

Passing now to the merits of the case: The general statement of the case, 
made in the former opinion (121 Kan. 802-804, 257 P. 337), need not be re- 
peated. We have before us, speaking in a large way, the single question: 
Was the order made by defendant, in so far as it pertains to fire insurance 
premium rates, unreasonable, unjust, and inequitable? The trial court regarded 
this as including the follbwing questions, each of which was considered and 
determined: (1) Should the rate be fixed so as to yield to plaintiffs a reason- 
able percentage of the underwriting profits independent of their capital and 
surplus, or should it be -fixed so as to yield a reasonable return upon the amount 
of their capital and surplus allocated by some proper method to: the state of 
Kansas? (2) In determining the income of plaintiffs, should consideration be 
taken of their investment earnings? (3) What is the proper basis upon which 
to predicate the rate of return? (4) Is the order void or unreasonable because 
it attempts to adjust the rates according to occupancy or vocational classifica- 
tions without regard to the fire hazard contained in the individual risk? And 
(5), in view of the conclusions reached in the foregoing propositions, does the 
order provide a proper and reasonable return to plaintiffs? 

[2] Taking up these questions: (1) Upon what are plaintiffs entitled to 
make a reasonable profit, the value of their capital stock allocated to this 
state, or their premiums? In other words, should a reasonable premium rate 
provide a return which, after the payment of losses and expenses, will yield 
a fair per cent. of profit upon the value of the capital employed in the busi- 
ness, or should capital employed in the business be disregarded, and the return 
computed upon the amount of premium receipts only and so as to yield a fair 
per cent. of such premiums as a profit? Obviously this lies at the threshold 
of our inquiry, for until this is determined it is difficult properly to consider 
the other questions. There is no decided case directly in point as a precedent. 
Text-books and articles in encyclopedias upon insurance are distressingly si- 
lent upon the question. Even the late work of Hardy on “The Making of the 

ire Insurance Rate” treats the question purely from an underwriting view- 
point, and does not discuss the question of rates as to producing a fair return 
or profit. Possibly that is accounted for by the fact that, for the most part, 
heretofore state statutes regulating stock fire insurance companies pertained 
more generally to the amount of capital stock and surplus, how it should be 
paid in, invested, cared for and reported; to regulations pertaining to solvency, 
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the payment of dividends, the forms and conditions of policies, and to pre- 
venting discrimination in premiums upon similar risks. Only in recent years, 
and only in a few states, are statutes found authorizing the state, or some des- 
ignated board or official thereof, to fix premium rates; and in these states lit- 
igation has reached the Supreme Court in but two cases (A®tna Ins. Co. y, 
Hyde [Mo. Sup.] 285 S. W. 65, and Bullion vy. AKtna Ins. Co., 151 Ark. 519, 
237 S. W. 716); but in neither of these cases was the question here to be de- 
termined presented or considered. In the Hyde Case the parties agreed that 
the profits should be computed “on the underwriting business done.” In the 
Bullion Case there was a state statute (section 5969, C. & M. Dig.) which re- 
quired the profits to be computed upon the “aggregate underwriting profit.” 
In the opinion it was said: 

“There is.a vast difference between Constitutions or statutes which merely 
protect public utilities in the right to a fair and reasonable return on their 
business and those statutes which guarantee a certain fixed per cent. or prof- 
it. See Galveston Electric Co. v. Galveston [D. C.] 272 F. 147.” Page 542 
(237 S. W. 724). 

In this case there is no agreement between the parties upon the question 
as there was in the Hyde Case, and the text required by our statute (R. S. 
40—463), unlike that in the Bullion Case, is that “the rate must be reasonable.” 

The question before us has been many times determined in analogous cases 
dealing with public utilities and other public service corporations, in which, 
from the nature of their respective businesses, the public has such an interest 
that the state, or some board or commission provided by it, is authorized to 
fix the rates they may charge for their services. In these cases of late years 
it has been uniformly held that the companies are entitled to a rate which, 
after the payment of proper and necessary expenses and charges, will yield a 
reasonable return upon the value of their property used and useful in the busi- 
ness. The latest holding of the Supreme Court of the United States upon that 
question is in the Board of Public Utility Com’rs v. New York Teleph. Co. 
271 U. S. 23, 46 S. Ct. 363, 70 L. Ed. 808, in which it is said: 

“The just compensation safeguarded to a public utility by the Fourteenth 
Amendment * * * is a reasonable return on the value of the property 
used, at the time of its being used for the public service.” 

This is the settled holding of the courts upon the question. Many cases 
have dealt with the question, but it is not necessary to cite numerous author- 
ities. We fully agree with the principles pertaining to the determination of 
rates stated in the case last cited. In German Alliance Ins. Co. v. Lewis, 233 
U. S. 389, 34 S. Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189, it was held that 
the business of fire insurance is so far affected with a public interest as to 
justify legislative regulation of its rates. But plaintiffs contend the rule above 
stated cannot apply to stock fire insurance companies, for the reason that the 
capital and surplus of such companies is not property used or useful in the 
business in the sense that the property of a public utility is so used and use- 
ful; that it is not invested in franchises, rails, street cars, and street car barns, 
etc., as is the property of a street car company, nor in telephones, poles, lines, 
conduits, etc., as that of a telephone company, nor in mains, meters, etc., as 
is the property of a gas or water company. There is no merit in this con- 
tention. Naturally it would not be invested in this class of property—each 
utility, industry, or business invests its money as its peculiar business re- 
quires—but there is no room for holding, as contended by plaintiffs, that it 
is not used and useful in the insurance business. The very nature of the in- 
surance business requires that stock companies engaged therein have capital 
and surplus with which to conduct the business. The statutes require insurance 
companies to have capital and to have surplus, to invest it in particular se- 
curities, and such investments are, by statute, regulated and supervised with 
the utmost care. R. S. 40—201 et seq. Most of the states, perhaps all of them, 
have now, and have had for years, statutes pertaining to and authorizing the 
regulation of the amount and the use and investment of the capital and sur- 
plus of insurance companies. The officers and directors of the insurance com- 
panies could no more use their capital and surplus in a business, or in a man- 
ner not authorized by the statute, than could the utilities company get along 
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without rails, street cars, telephone wires, poles, conduits, or gas or water mains 
or meters, as the nature of their respective businesses requires. One who in- 
yests his money in the capital stock of an insurance company devotes it to 
an insurance business just as thoroughly and as completely as does one who 
invests in the capital stock of a public utility company devotes his money to 
that business. When any business becomes so clothed with the public interest 
that it is subject to legislative regulation and control, included in which regu- 
lation is the authority to fix rates, which rates must be so fixed as to be rea- 
sonable and enable the business to make a fair return, there can be no reason 
for classifying such businesses and saying that the reasonable yield or fair re- 
turn should in one class of them be computed upon the value of its property 
used and useful in the business, and that the yield and fair return on another 
class of such companies should be computed upon the basis of income, dis- 
regarding the capital employed in the business. But plaintiffs argue that per- 
sons who invest in the stock of an insurance company could have purchased 
government bonds or other similar securities, such as insurance companies 
are required to invest in, and received the return that comes from such in- 
vestment, without going into the hazardous business of insurance. There is 
no reason why that could not be said of stockholders of any corporation en- 
gaged in a business impressed with a public interest. 

One is not compelled to invest his money in the capital stock of companies 
conducting electric railways, or telephones, or the gas or water business, or 
the insurance business. He could, if he chose, buy government bonds or 
other stable securities and receive the returns which those investments yield 
without being to the hazard of placing his money in such utilities. But this is 
not a reason why, in computing a reasonable rate for the utility, the investors 
or stockholders of the utility should first be allowed a return such as their 
money would have yielded if invested in stocks or bonds, and in addition there- 
to that the company should be allowed a reasonable return, not upon the val- 
ue of its property used and useful in the business, but upon the amount col- 
lected from its patrons for services performed. We can conceive of no rea- 
son why such a rule should apply to an insurance company. The question which 
an investor asks when placing his money in any business, whether it be a pri- 
vate business, or a business clothed with a public interest, is, What will be the 
net returns upon the money invested? In the closing up of a business, wheth- 
er by a voluntary or forced liquidation, the net assets are disbursed on the 
basis of money invested as represented by the capital. The primary question 
considered when the investment is made is: What return will the money in- 
vested yield? And the final test on the closing of the business is: What has 
the money invested in fact yielded? Plaintiffs argued that their capital and 
surplus is not invested in the insurance business, but is simply put up or im- 
pounded, as an evidence of good faith, as security that they will carry out and 
perform their insurance contracts; that the business of writing insurance is 
a service to the insured, and hence that charges should be made only upon the 
service rendered. The business of writing insurance is something more than 
a service, it is an indemnity, and an indemnity requires funds, not only to se- 
cure, but to pay. That is the reason for statutes requiring capital and surplus 
to be actually paid and to be kept available for the payment of indemnity. Un- 
der the statutes relating thereto, the capital and surplus of plaintiffs is de- 
voted entirely and exclusively to the insurance business, as a business, and is 
and can be devoted to no other purpose. 

_ The face value of the capital stock of any corporation is seldom a true 
guide to its real value, and that is true of insurance companies. Regarding all 
of the assets of an insurance company as being used in the insurance business, 
the reasonable value thereof at the time the inquiry is made should be the 
basis upon which to compute a reasonable return. Because of the class of se- 
curities in which investments of capital and surplus are required to be made, 
this can be determined with reasonable accuracy. In the report of the joint 
committee of the Legislature of New York appointed to investigate the affairs 
oI insurance companies, other than life insurance, and make a report and recom- 
mendation to the Legislature, after considering the various methods contended 
or of computing profits of fire insurance companies, and the inaccurate con- 
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clusions which the contending parties had drawn therefrom, is used this 
language : ; 

“This illusion largely disappears when we consider carefully upon what 
basis the earnings should be figured. In reality, the amount of the capital of 
a fire insurance company has very little significance; it is scarcely anything be- 
yond a basis for computing the ownership of the company. The real capital, 
in the economic sense, that the stockholders have in the business is to be valued 
either as what the business would bring if sold as a going concern, or as what 
it would bring if liquidated. The former, the market price, would in general 
be greater than the latter by the value of the good will of the business. The 
sum for which the business could be liquidated, which we may call the pro- 
prietorship or the “proprietary interest” would be, in general, the capital, the 
surplus, and say 30 per cent. of the reinsurance reserve (for the reaason that 
the business could be reinsured for about 70 per cent. of the reserve. * * * 

“Now this method of figuring profits is the method that is used in every 
other kind of business, and there is no reason why it should not be equally 
valuable in fire insurance. It certainly answers the question which the pro- 
spective buyer of fire insurance stock wishes to have answered, namely, ‘how 
much, taking into account all sources of income, underwriting profit, interest, 
and gain from sale of securities, will my investment yield?’ It certainly ans- 
wers the question which the public is interested in: ‘What, taking everything 
into account, has the fire insurance business yielded? Have the profits been 
excessive? If so, the premiums must have been too high.’” New York As- 
sembly Documents, vol. 20, p. 56 (1911). 

This committee recommended, among other things, that the state should 
not undertake the business of fixing rates for fire insurance for stock fire in- 
surance companies, for the reason that the competition of mutual and recipro- 
cal fire insurance companies, the possibility of the formation of other stock 
fire insurance companies, and the constant insistence of the insured for lower 
rates, would tend to prevent unreasonably high rates by joint stock companies. 
But the question, whether the state should undertake to fix fire insurance 
rates, is not before us. Whether wisely, or unwisely, our state has done s0, 
and the prudence of that is a legislative question, nota judicial one. The re- 
port of the commission is important, however, upon the question of the cor- 
rect basis to compute the earnings of stock fire insurance companies. 

It is argued that to fix rates to yield a fair return on the value of capital 
would force the placing of different rates for the separate companies, for the 
reason that some of them have much larger capital than others; but this con- 
tention is erroneous. Even a greater discrepancy would appear if separate 
companies were to be treated as to their premium income less expenses and 
losses, for this, as to the different companies, shows a much greater variation 
than there is in their capital stock. But both of these considerations are 
eliminated when we consider, as we must, that separate rates of premium on 
specific property cannot be made for different companies. To do so perhaps 
is impossible, certainly is impracticable and undesirable. For the purpose of 
determining rates of premiums, plaintiffs must be considered as a whole, just 
as though collectively they constituted one company, and the rate established 
for a specific property must be one which each of the companies may use. 
In this case it is conceded this is true. The result may be, and is, that some 
of the companies will make more profit than others; some may sustain an 
actual loss. This is inevitable. It arises from many causes, the selection of 
risks, the volume of business written, the expense in proportion to the busi- 
ness, and the losses which are sustained, which necessarily are variable from 
many causes. 

Defendant has contended that the amount of the capital and surplus, ac- 
tually paid in by the stockholder at the time the insurance companies were 
organized, and additional payment to capital and surplus by the stockholders, 
not derived from earnings (allocated to this state), is the sum upon which 
plaintiffs are entitled to make a reasonable return. But this is inaccurate. The 
present capital and surplus of plaintiffs is made up in part by past accumulated 
earnings, some of which has been disbursed as stock dividends and some of 
which has been retained as surplus, although under the statute it could have 
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been disbursed either as cash or stock dividends. This forms as much a part 
of the present value of the capital of plaintiffs as though it had in fact been 
disbursed to the stockholders and by them reinvested in the capital and surplus 
of their respective companies. Though plaintiffs’ profits in the past may have 
been large, that is not a reason they should now be required to do business 
at a rate which will not yield a reasonable return upon the present fair value 
of their property actually used and useful in the insurance business. Newton 
y. Consolidated Gas Co., 258 U. S. 165, 175, 42 S. Ct. 264, 66 L. Ed. 538. Since 
plaintiffs do business in other states, and some of them in foreign countries, 
this value should be allocated to this state in the proportion that the insurance 
business transacted by plaintiffs in this state bears to their total insurance 
business. In the referee’s report there is a discussion of different methods of 
making such an allocation, if one were made, and of different results ob- 
tained by different methods of computation. Since, in the court below, the 
reasonable return was not computed upon the reasonable present value of the 
property of plaintiffs used and useful in the insurance business, and no al- 
location thereof to this state was made, we do not feel called upon to de- 
termine between two or more methods of computing such allocation, any fur- 
ther than to say that such allocation should be made upon consideration of all 
the insurance business transacted by plaintiffs in this state as compared with 
all the insurance business transacted by plaintiffs elsewhere. — We apprehend 
there will be no difficulty in finding a proper method of making such alloca- 
tion, when it is once attempted. It was error for the court below to disregard 
the value of plaintiffs’ capital and to take the premiums received by plaintiffs 
as a basis upon which to compute a reasonable return. 

[3] Turning our attention to the next question: (2) In determining the in- 
come of plaintiffs, should consideration be taken of their investment earn- 
ings? Plaintiffs contend their investment earnings are entirely independent 
and distinct from underwriting profits and should not be included in their gross 
income for rate-making purposes. We are unable to see merit in this con- 
tention. No reason suggests itself why the business of insurance should not 
be regarded as a whole. So far as the real owners of the business, the stock- 
holders, are concerned, all income arising from the business, and all expenses 
and loss incident thereto, should be considered, and must of necessity be con- 
sidered, in determining whether or not there has been a profit, and:the ex- 
tent and amount thereof. Defendant contends R. S. 40—214 requires income 
from investment to be considered. By R. S. 40—111, 40—113, 40—206, it is 
clear that investment earnings are regulated and safe-guarded. In estimat- 
ing profits for the purpose of declaring dividends, unearned premiums are re- 
quired by statute to be reserved. ‘This requirement is primarily in the in- 
terest of solvency, as will be later discussed. Plaintiffs call our attention to 
the Minnesota Rate Case, 230 U. S. 352, 33 S. Ct. 729, 57 L. Ed. 1511, 48°L. 
R. A. (N. S.) 1151, Ann. Cas 1916A, 18, and allied cases, which hold, in sub- 
stance, that assets and property of a public utility not devoted to public ser- 
vice cannot be considered as a basis of rate making. The rule is sound in 
reasoning and is sustained by an array of authority. The difficulty of ap- 
plying the doctrine of these cases to stock fire insurance companies, and es- 
pecially to the case, before us, is that there is no showing that the capital or 
surplus of plaintiffs, or any part of it, is not used in the insurance business. 
In fact, the testimony from each of the officers of plaintiffs who testified upon 
the subject is that capital had been increased from time to time and the sur- 
plus had been, in part, retained and not disbursed to the stockholders because 
it was advantageous to plaintiffs in the insurance business. It is argued that 
separate employees, and in some instances separate officers of the company, 
devote their time to investment, while others give attention to the under- 
writing. This is not a reason for regarding the businesses as separate. In any 
large business no one person can transact all of it. The fact that some em- 
ployees or officers devote their time to a particular part of the business rather 
than to another is no indication that all of it is not a part of the insurance 
business as a whole. Plaintiffs speak of the investment portion of their busi- 
ness as a banking business, or the banking end of their business. In a series 
of decisions, years ago, the distinction between the insurance business and 
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the banking business was noted, and it was held the one did not embrace 
the other. New York Fire Ins. Co. v. Ely, 5 Conn. 560, 13 Am. Dec. 100; Aétna 
Nat. Bank v. Charter Oak Life Ins. Co., 50 Conn. 167, 183; Blair v. Perpetual 
Ins. Co.. 10 Mo. 559, 47 Am. Dec. 120; Ohio, L. I. & T. Co. v. Merchants’, etc, 
Co., 11 Humph. (Tenn.) 1, 53 Am. Dec. 742; Life Association of America vy. 
Levy, 33 La. Ann. 1203; Huter v. Union Trust Co. (Ind. Sup.) 51 N. E. 1071, 
superseded by Myers v. Mutual Life Ins. Co., 153 Ind. 204, 54 N. E. 755; Robot- 
ham v. Prudential Insurance Co., 64 N. J. Eq. 673, 53 A. 842; National Bank 
of Washington v. Insurance Co., 41 Ohio St. 1. 

In Memphis v. Memphis City Bank, 91 Tenn. 574, 19 S. W. 1045, the court 
held that a corporation entitled, the “Memphis City Fire and General Insurance 
Company,” whose officers are authorized to write insurance of various kinds, 
“and generally to do all things necessary and proper in carrying on the general 
insurance business,” is not empowered to do a banking business, although its 
charter provides that it may purchase, hold, and convey any and all kinds 
of estate, real, personal, or mixed, receive in trust money or other valuable 
things, and loan surplus funds on any stocks of any incorporated company or 
of the United States, or “invest them in any real or personal estate or choses 
in action or other good securities.” 

And, on appeal of that case to the United States Supreme Court, 161 U. 
S. 186, 16 S. Ct. 486, 40 L. Ed. 664, touching the claim of the company that 
it had, by legislative authority, changed its business from an insurance busi- 
ness to a banking business, and was then entitled to certain exemption from 
taxation which it enjoyed while conducting an insurance business, the court 
said: “We think the change from the business of insurance to that of bank- 
ing is a material and radical change”—and denied the contention. 

Plaintiffs are not incorporated as, and do not have the functions of, 
banks. They are insurance companies, required by law to have a capital 
and surplus with which to conduct their business; and all of their business 
transactions, their underwriting and their investments, are supervised and 
regulated for the common good, because the business as a whole is one clothed 
with the public interest. German Alliance Ins. Co. v. Lewis, supra. In the 
case of AXtna Ins. Co. v. Hyde, supra, it was held that the income from in- 
vestments representing capital and surplus should not be considered, but the 
income of investments representing unearned premium should be considered. 
Upon this point there was a division of opinion among the members of the 
court. 

It may be noted that since the controversy in that case arose the Mis- 
souri Legislature enacted a statute (Act approved March 21, 1923, Laws 1923, 
p. 234), amending section 6283, Rev. Stat. 1919), requiring the superintendent 
of insurance, in determining the question of rates and profits, to take into con- 
sideration, among other things, “all earnings of such companies, including in- 
vestment profits.” While we agree with the Missouri court that income from 
investments from unearned premiums should be taken into account, we are 
unable to see a good reason for not taking into account income from in- 
vestments of capital'and surplus. All of it is income for the companies; it 
is a part of the insurance business, and should be considered together with 
income from premiums and any other income of the business. It was error 
for the court below to disregard income from investments. 

[4] Passing to the next question: (3) Upon what principle should under- 
writing profits be computed, or, as may be otherwise stated, what premiums 
shall be considered and what losses and expenses shall be considered in de- 
termining the underwriting profits of plaintiffs? Since we have already deter- 
mined that rates should not be based on underwriting profits only, but 
should include a consideration of all the income and all expenses and losses, 
this questions becomes of secondary importance; but a brief discussion of 
it may be helpful. In Bullion v. AXtna Insurance Co. 151° Ark. 519, 
237 S. W. 716, decided under a statute which required premium rates to be 
determined by the “underwriting profits,’ the definition of that term was 
important; but, as previously pointed out, that is not true under our statute, 
which does not use the term “underwriting profits,’ but which makes the rea- 
sonableness of the order affecting rates the only test. On this branch of the 
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case it is not necessary to elaborate extensively what was said in the former 
opinion (121 Kan. 802, 805-811, 257 P. 337, 342). One correction should be made. 
It was there stated: “Incurred losses and expenses * * * average from year 
to year from 10 per cent. to.12% per cent. more than losses and expenses ac- 
tually paid.” While the evidence as to some of the plaintiff. companies showed 
the difference to be that great, considering all the plaintiffs, the difference is 
not so much. We adhere to the view, previously expressed, that in determin- 
ing the profits of plaintiffs, losses and expenses should not be computed sub- 
stantially greater than they are. Since the filing of the former opinion a great 
deal has been said in the briefs and oral arguments with reference to prem- 
jum receipts, as there discussed; but the question what profit the premium 
receipts yielded is still unanswered. The real difficulty with plaintiffs on this 
branch of the case is this: After having persuaded the referee and the court 
below to disregard the value of the capital used in the insurance business 
(properly allocated to this state) as the sum on which they are entitled to 
make a reasonable profit, and to disregard income from investments required 
by statute to be made by them in conducting the insurance business—both 
of which conclusions we have now determined to be erroneous—and having 
the inquiry as to their profits limited to premium receipts, less losses and ex- 
penses, they have failed to show what has become of all the premium receipts; 
what profit, if any, resulted from premiums received? If profits of plaintiffs 
are to be computed from the “underwriting business” alone, the method pur- 
sued is not important. All that is required is that it be some accurate method 
and that it be complete. 

The method used by plaintiffs in this case was both inaccurate and in- 
complete. It was inaccurate in the one respect, at least, of computing losses 
and expenses substantially greater than they were. It was incomplete in that 
it did not show what part of the premiums ultimately became profit. The 
result is that there is a fatal hiatus in the proof. It must be remembered that 
the gist of plaintiffs’ complaint in this action is that the order made by defendant, 
sought to be enjoined, so reduced rates that plaintiffs were unable to make a 
reasonable profit. How is it possible to establish that fact without showing what 
part of the premiums, if any, ultimately became profits? Obviously, such a 
showing is essential. The order made by defendant is presumed to be reason- 
able—to be one that would enable plaintiffs to make a reasonable profit in the 
conduct of their business. The burden was on plaintiffs to establish their 
allegations that it was unreasonable and confiscatory. They failed to make 
that showing. It is worthy of note that plaintiffs, since the filing of the former 
opinion, no longer contend that Sun Ins. Office v. Clark (1912) A. C. 443, sup- 
ports their contention that in computing profits of an insurance company un- 
earned premium should be disregarded; it seems clear that what was decided 
in that case had been misinterpreted. It is contended, however, that the Bullion 
Case (Bullion vy. AStna Insurance Co., supra) is an authority for such holding. 
As previously noted, this case turned on the interpreting of the state statute. 
The court even took evidence of the author of the bill and of the ideas he had 
in mind as to the meaning of the language used, and followed what it found 
to be the legislative intent. The statute differs from ours. The case is neither 
controlling nor persuasive here. 

Another question should be discussed. It was one of the contentions of 
plaintiffs that the order complained of was void because of the form of the 
order; that is, because it attempts to adjust rates according to occupancy or 
vocational classification of the property insured, and also because the increases 
and decreases were made a named percentage of the final rate rather than the 
basic rate. Much evidence was taken on this question and it was argued at 
length before the referee. In the written memorandum filed by the referee with 
his findings, the evidence and arguments pertaining to this feature of the case 
are treated at length, and this order, criticized in some respects, but with this 
conclusion. 

“So that, scientifically unsound as I believe it to be, upon the whole I do not 
regard it as sufficiently serious to say that it is therefore void.” 

When the matter came before the district court the question was again 
argued. In the memorandum opinion filed by the trial court the question is 
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discussed, together with the report of the referee thereon, with this conclu- 
sion: 

“The foregoing views were adopted by the referee in his report, and I am also 
in agreement with his conclusion that, while the system adopted by the super- 
intendent is faulty and inferior to the Analytic system, yet that fact in itself does 
not necessarily vitiate the rate order, providing discriminations are not too glaring 
and an adequate return is attained. The court will therefore approve the referee’s 
report in respect to this objection and proceed to a consideration of more 
serious and vital propositions hereafter discussed.” 


In the former opinion this question was treated as follows: 

“Is the order void or unreasonable because it attempts to adjust rates accord- 
ing to occupancy or vocational classifications without regard to the fire hazard 
contained in the individual risks? The trial court held the order made by 
defendant was not void for this reason. From this ruling there has been no 
appeal, hence we need give the matter no further attention.” 

Plaintiffs complain bitterly of this and say that they had in effect appealed 
from the ruling of the trial court on this question; that is, they had argued in 
their brief that it was erroneous, which they regard as a sufficient cross-appeal 
under the rulings of this court, and further argue that they could not have 
appealed from it for the reason that the decision as a whole was in their favor, 
and, further, that the question should be considered in any event; for, if the 
trial court’s general conclusion in their favor was correct, it should stand, even 
though reasons given by the trial court were found to be erroneous. We are still 
of the view that plaintiffs have made no effective cross-appeal on this question. 
We wish to add, however, that we have considered all of the evidence and the 
argument pertaining to this question, and if the question be regarded as before 
us, we reach the same conclusion thereon as reached by the referee and trial 
court. So far as making the order apply by a percentage increase or decrease 
of the final rate rather than the basic rate, it is not only mathematically correct, 
but is the effective way for the order to be made. It is mathematically correct 
because the rate was constructed beginning with a basic rate, to which was 
added various percentages of the basic rate for real or supposed hazards growing 
out of construction, occupation, location, fire protection, etc. Hence, a decrease 
or increase of the final rate decreases or increases not only the basic rate but 
each of the additions thereto by percentage and in the same proportion that 
they were added to it. It is also the practical method of doing so, for there is 
no difficulty in computing an increase or a decrease of the final rate by a given 
per cent. Plaintiffs argue that it could be best accomplished by an increase or 
decrease of the basic rate, but the evidence does not bear that out. Prior to 
1918 the basic rate in this state was lower than the basic rate in Missouri, but 
the evidence disclosed that the final rate in Missouri was lower than in Kansas. 
In 1918 the basic rate in Kansas was reduced, and yet the readjustment of the 
final rate, based on the decreased basic rate, was shown by the evidence to result 
in an increased final rate. Just what produced this anomalous situation is 
not made clear, but in view of that experience the effective way to increase or 
decrease the rate was to make the order applicable to the final rate. So far as the 
order is based on occupancy or vocational classification, it is inaccurate to say it 
is wholly so based. The existing rate already includes consideration of all ele- 
ments pertaining to construction and location, as well as occupancy. These were 
not removed by the rate order, but continue to exist in the final rate as modified. 
The order was based on the best information obtainable, after repeated requests 
by defendant that plaintiffs supply all data and information they possessed per- 
taining to the question; and, while possibly not perfect—as perhaps it is im- 
possible for any schedule of this character to be perfect, no matter by whom 
it may be compiled—there is nothing in the record to disclose that it should 
be held void because of its form. If this matter can be regarded as being before 
us, we reach the same conclusion as the referee and the trial court—namely, 
that the order complained of is not void for this reason. Further discussion 
on this point is unnecessary. : 

In view of the conclusions reached upon the foregoing prépositions, has it 
been shown that the order made by defendant is unreasonable and confiscatory? 
This must be answered in the negative. The referee found, and it is in effect 
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conceded in this case, that if the rate should be fixed so as to yield a fair return 
upon the value of plaintiffs’ capital allocated to this state upon any of the methods 
suggested, rather than upon the underwriting profits only, the order sought to 
be enjoined was not unreasonable. We have determined that the rate should be 
fixed so as to yield a fair return upon the value of plaintiffs’ capital allocated to 
this state by consideration of all the insurance business transacted by plaintiffs 
in this state compared with such business transacted by them elsewhere. 

The referee found that if consideration was to be given to investment earn- 
ings, the order was not unreasonable. We have determined that considera- 
tion should be given to all the income of plaintiffs, including investment earnings. 

The referee found that unless the method employed by him in determining 
underwriting profits—that is, of deducting incurred losses and expenses from 
earned premiums, plus 35 per cent. of unearned premiums—was correct, then the 
order was not unreasonable. We have determined that this method is incorrect, 
and, further, that rates should not be determined upon underwriting profits alone. 

Other questions, some of them pertaining to procedure, are argued by the 
parties, but we do not find it necessary to refer to them. 

[5] From what has been said it necessarily follows that the judgment of the 
court below be reversed, with directions to enter judgment for defendant. It is 
so ordered. 

Johnston, C. J., and Dawson and Hutchison, JJ., concur. 

Hopkins, J., concurs except that he did not sit in the consideration of the 
question discussed in the first paragraph of the syllabus. 

3urch and Marshall, JJ., concur on the question discussed in the first para- 
graph of the syllabus, and dissent from the remainder of the opinion. 


CAMPBELL v. MICHIGAN MUT. HAIL INS. CO. (No. 121.) 
Supreme Court of Michigan. Oct. 3, 1927. 
215 Northwestern Reporter 401. 

1. INSURANCE—ARBITRATOR’S AWARD DENYING HAIL LOSS WAS 
VOID, WHERE NOT MADE IN CONFORMANCE WITH MUTUAL 
COMPANY’S BY-LAWS. 

Where the by-laws of a mutual insurance company provided that arbitrators 
of crop loss should meet at insured’s place to make their award, and that, 
in the event the loss exceeded $100, the arbitration should be deferred until after 
harvesting time, and it appeared that arbitrators met at another than insured’s 
place, there reached a decision, and failed to defer it until after harvest, held 
that the award, being in nonconformity with such by-laws, was void. 

(For other cases, see Insurance, Dec. Dig. § 574[2].) 

2. INSURANCE—ARBITRATORS’ AWARD DENYING HAIL LOSS HELD 
CONSTRUCTIVELY FRAUDULENT, WHERE NOT MADE WITH NO- 
ree ASSURED NOR AT PLACE OR TIME INSURED COULD 

P : 

Where the persons designated to arbitrate insured’s loss of his pea crop from 
a hailstorm met at a place other than plaintiff’s, without notice to insured of the 
place or time of meeting, and reached a conclusion that there was no loss at such 
place before going to view insured’s field, such pretended arbitration was con- 
structively fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 574[2].) 

3. INSURANCE—IN DETERMINATION OF INSURED’S PEA CROP LOSS 
BY HAILSTORM, COMPARISON OF CROP WITH FIELD 10 MILES 
AWAY WAS COMPETENT. 

Where, in a determination of insured’s damage to his pea crop from a hail- 
storm, insured’s field was compared with the closest field, 9 or 10 miles away, 
such comparison was competent. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

4. INSURANCE—IN VIEW OF ACT UNDER WHICH MUTUAL HAIL 
INSURANCE COMPANY WAS ORGANIZED, BY-LAWS COULD NOT 
LIMIT COMPANY’S GENERAL LIABILITY (Comp. Laws 1915, § 9743 
et seq.). 

In view of the fact that a mutual hail idsurance company was organized 
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under Pub. Acts 1911, No. 16 (Comp. Laws 1915, § 9743 et seq.), the by-laws 
of such company could not limit its general liability from crop damage by hail- 
storm so as to make such liability depend upon the amount of insurance that the 
company had written in a certain class. 

(For other cases, see Insurance, Dec. Dig. § 496.) 


5. INSURANCE—BY-LAWS HELD BINDING ON MEMBERS OF MUTUAL 
HAIL INSURANCE COMPANY ONLY WHEN MADE WITHIN SCOPE 
OF AUTHORITY, 

By-laws of mutual hail insurance company held binding on members only 
when made within the scope of the authority given the company by the statute 
under which it was organized and its authorized articles of association. 

(For other cases, see Insurance, Dec. Dig. § 54.) 

Appeal from Circuit Court, Jackson County, in Chancery; James A. Park- 
inson, Judge. 

Action by Ray Campbell against the Michigan Mutual Hail Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before the Entire Bench. 

Elmer N. Peters and Rosslyn L. Sowers, both of Charlotte, for appellant. 

Cobb, Bisbee & Wilson, of Jackson (Kinnane & Leibrand, of Bay City, of 
counsel), for appellee. 

STEERE,*J. Plaintiff is a farmer by vocation, owning, tilling, and residing 
upon his farm located in Parma township, Jackson county. In the spring of 1923 
he planted 100 acres of his farm to peas, and on June 5th of that year insured 
the crop, which was approaching maturity, against loss or damage by hail to the 
amount of $4,000 with the defendant Michigan Mutual Hail Insurance Com- 
pany, a corporation organized under the laws of this state . 

On June 7, 1923, a hailstorm passed over his farm, and, as he claimed, seri- 
ously injured his crop of peas. On that date he reported his loss by telephone to 
defendant’s secretary, Garber, and on June 10th defendant’s president, Milbourn, 
went as its adjuster to plaintiff’s place to adjust the loss. He testified that he 
looked at the fields of peas, went into the crop some 20 or 30 rods, and made 
his final conclusion that he would report no liability; that he came to such con- 
clusion before he saw plaintiff at all and without hearing any evidence from 
anybody; that he saw plaintiff, talked with him about it, and told him he could 
not see any damage. In his talk with plaintiff he asked if any one had seen the 
crop since it was struck by the storm, and plaintiff told him that three men, 
named Hunn, King, and Peckham had been there. Peckham lived at the village 
of Parma, and was defendant’s agent who took plaintiff’s application for this 
insurance. Plaintiff told Milbourn that Peckham had said he did not delieve 
any damage was done to the peas by the hail, as the insides of blossoms 
cut off were left and would develop pods, while Hunn and King thought there 
had been considerable damage done. Milbourn then said he would talk with the 
three men plaintiff had named, and left. He saw Peckham and talked to him 
about the matter, said he inquired for Hunn and King, but was told one 
had taken the car toward Jackson and the other was out at his farm, so he 
did not see either of them. 

The next information upon the subject which came to plaintiff was a letter 
from defendant stating it had been determined there was no damage done to his 
crop. Plaintiff promptly answered expressing dissatisfaction, and asked for an 
arbitration. On June 16, 1923, defendant’s secretary wrote plaintiff that the arbi- 
trators would be at his farm on June 22, 1923. The three arbitrators named by 
defendant were Donovan, Hending, and Andrews. Plaintiff was at home on his 
farm that day. Hending and Andrews were met at the village of Parma about 
three miles from plaintiff's farm by defendant’s president and secretary. The 
four went to the store of defendant’s agent Peckham, where the subject was 
discussed and apparently prejudged by them. Peckham and Milbourn told the 
two arbitrators who were with them that there had not been any loss so far as 
they could see. Peckham testified: 4 


“That was the general talk between us. In the presence of these arbitrators 
they all agreed on the proposition as I viewed it, that there was no loss. 
“The Court: There was no loss, and they talked that? A. Yes. * * * 
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don’t know whether they had been out or not. I remember Mr. Milbourn ex- 
pressed the opinion there was no loss. It was the general talk. 

“The Court: Did any one oppose that view? A. No.” 

The two arbitrators Andrews and Hending testified that they also went and 
interviewed Hunn and King, whom they were told had seen the pea crop after 
the storm, but were silent as to what they learned from them. Donovan was 
not with them at that time, but came to plaintiff’s farm in the forenoon from 
another direction. He told plaintiff why he had come there, and was shown the 
pea fields. He looked them over, remained there waiting for the others, and had 
dinner with plaintiff. In the afternoon Milbourn, Garber, and the other two 
arbitrators came in an automobile. Milbourn and Garber soon drove away, 
leaving the three arbitrators there. After viewing the crops, they came back 
to the house, and Milbourn and Garber also returned. They discussed the matter 
with plaintiff, and asked him his opinion as to the damages. In the discussion 
he told about the hailstorm and said to them that, inasmuch as his damages 
exceeded $100, and there was a provision in their policy whereby it was impossi- 
ble to pay a claim of over $100 until after the crop was harvested, he thought 
that, in order to arrive at a proper conclusion as to the amount of damages he 
had suffered, it would be advisable to wait until then and compare it with the 
crop of peas on the prison farm which, in answer to their inquiry, he had told 
them was the nearest farm growing peas. Arbitrator Andrews, who was acting 
as spokesman, replied, saying, as he states it, “We agreed that was a reasonable 
way to do it.” Plaintiff told them that, if his yielded as much as the prison 
farm crop he would not ask any damages, and Andrews replied he thought “that 
a reasonable way to look at it.” After interviewing plaintiff, the arbitrators left 
with Milbourn and Garber. Plaintiff testified he understood from what took 
place that a decision would not be made until after his crop had been harvested. 
No question was raised at that time as to there having been a hailstorm upon 
the crop, and it was so assumed in their conversation; the main thing under dis- 
cussion being the question of damages. He had no knowledge of the talk in 
Peckham’s store; his statements were not disputed; he was not asked to produce 
any witnesses, and did not know they were then going to decide the matter. 
Arbitrator Hending testified that he got Milbourn’s sentiments at Parma before 
he came to the farm and before they ever talked with plaintiff. After leaving 
plaintiff's farm, the president, secretary, and three arbitrators of the company 
went to the prison farm and examined the pea crop there, which was then 
being harvested, and returned to Parma, where the arbitrators went into a 
restaurant and signed an award which, omitting formal recitals, states that: 

“After viewing and hearing the evidence as per section 11, we have therefore 
determined said loss to be no loss. June 22, 1923.” 

Just when notice of that award was given plaintiff is not disclosed. Plaintiff 
thereafter filed a bill in the circuit court of Jackson county in chancery, setting 
up the facts in regard to the matter from his standpoint, asking that the so- 
called award in regard to his claim be declared a fraud upon his rights and 
therefore null and void, that the court, having acquired jurisdiction over the sub- 
ject matter of the suit by reason of that charge, it determine and decree the 
amount of loss sustained by him under the terms of his policy of- insurance 
caused by hail as set forth, concluding with a prayer for general relief. De- 
fendant duly answered in denial, and the case was heard on pleadings and proofs 
taken in open court, resulting in a decree finding the material allegations in 
Plaintiff's bill of complaint were true, that the award of the arbitrators purporting 
to have been made on June 22, 1923, determining “said loss to be no loss,” was 
a fraud upon the rights of plaintiff, and set the same aside, finding as to dam- 
ages: 

“That the said plaintiff did sustain loss by hail to his crop of peas on, to wit, 
the 7th day of June, 1923, in the sum of $2,504, that such hazard of damage by 
hail was insured in the defendant insurance company upon its policy No. 27865, 
~ that the defendant became liable to the plaintiff for the payment of such 

amage.” 


A decretal judgment for that amount with interest was rendered, from which 
defendant duly appealed. 


The major questions raised, discussed, and decided at the hearing and argued 





72 The Insurance Law Journal, Vol. 70 [Jan., 1928 


here are, in substance, that the court erred in setting aside the award of the 
arbitrators, in holding that recovery was not limited by the terms of the policy 
to such amount as it could raise by a 3 per cent. assessment on its garden truck 
policies, in admitting certain testimony as to damages, and in fixing the same 
at the amount decreed. 

Defendant’s agent Peckham who sold the insurance testified the application 
therefor was all in his handwriting except the signature. By its terms plaintiff 
made application for— 

“membership and indemnity against damage or loss to growing grain, fruit, and 
other farm products as specified below * * * (specification being) $4,000 on 
100 acres garden truck, section 12, township, Parma, county, Jackson, Mich.” 

Peckham testified that on those applications he collected the fees and sent 
them to the company, less his commission, and the policies went direct to the 
applicant. The policy, as signed by defendant’s secretary, is a brief instrument. 
After introductory statements of name, address, date, etc., with recital that plain- 
tiff has become a member of defendant according to its charter and by-laws, it 
is, in material parts, as follows: 

“And has insured in said company, against loss or damage to growing grain, 
fruit, and other farm products by hail, to the amount of $4,000, from noon of 
the 5th day of June, 1923, on the following described premises: 

“(Insurance does not apply to fruit and garden truck unless specifically men- 
tioned and taken.) $4,000 on 100 acres of garden truck. Sec. 12 Parma Twp. 
Jackson county, Mich. 

“And the said company does hereby promise and agree to make good unto 
the said insured or the legal representatives, all such loss or damage, not ex- 
ceeding the amount insured, as shall happen by hail to the property above 
named, * * * the said loss or damage to be estimated according to the actual 
cash value at the time the same is adjusted; to be paid within sixty days after 
due notice and proofs of the same, made by the insured, as hereinafter provided, 
are received at the office of this company. s i 

“The company expressly reserves the right to cancel this policy at any time 
upon good and sufficient reason. 

“R. A. Garber, Secretary.” 

The record indicates that its sixteen articles of association and fourteen by- 
laws accompanied, and were made a part of said policy, which is marked in the 
record as Exhibit A. The articles of association are of the customary form for 
organization adopted by corporations of this nature, providing for officers, their 
duties, meetings, records, etc. As pertinent here, they are as follows: 

“Art. 7, * * + * There shall be elected six policyholders to act as arbi- 
trators on the losses in dispute sustained by the members of the company and 
whose duties shall be provided for in the by-laws. * * * 

“Art. 12. When the amount of losses and expenses have been determined by 
the board of directors, if deemed necessary, the secretary shall on or before the 
Ist day of November of each year, upon order of the board of directors, make 
an assessment roll to cover the liabilities of the company together with an 
amount not to exceed one dollar each one thousand dollars insured, in excess 
of all liabilities of the company, to date of assessment as a reserve fund, which 
reserve fund shall not exceed $50,000 (fifty thousand dollars), which assessment is 
due and payable to the secretary or his receivers by post office money. order, express 
money order, registered mail or draft during the month of November. * * * 

“Art. 13. The written application for insurance shall be a part of the policy 
and a copy of the charter and by-laws of said company shall be printed on the 
policy. * * * 

“Art. 16. The risks of this company shall be of three classes: 
we No. 1 shall cover general farm crops, other than fruit and garden 
truck. 

“Class No. 2 shall cover fruit only. 

“Class No. 3 shall cover garden truck only. 

“Each class shall be assessed for the losses occurring within its respective 
class only. 

“The expenses of the company shall be spread pro rata on the aggregate 
amount of insurance carried by the company. 
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“This company does not insure and in case of loss will not be liable for more 
than forty dollars per acre on loss or damage occurring in class No. 1, or one 
hundred dollars per acre on loss or damage occurring in classes No. 2 or 3.” 

Defendant’s by-laws provide in part as follows: 

“Section 1. This company insures its members, their heirs or assigns, against 
loss or damage by hail to their growing crops as follows: On all farm crops 
except fruit and garden truck not to exceed $40 per acre and on fruit or garden 
truck not to exceed $100 per acre. The damage shall be determined by general 
wholesale price in the vicinity of the crop damaged. * * * 

“The secretary shall instruct an adjuster to appear at the scene of loss and 
adjust the same which shall be paid within sixty days from the date of ad- 
justment. 

“A loss exceeding $100 shall not be adjusted before the maturity of the crop. 
* * * 

“Sec. 8. Assessment shall not exceed three per cent. in any one year. If the 
losses exceed the assessment of three per cent., losses shall be paid pro rata 
and such payment shall be received and accepted by the insured in full satisfac- 
tion of all claims against this company. 

“Sec. 9. When there is partial loss or destruction of any property insured 
* * * the assured shall immediately proceed to care for the remaining portion 
to the best of his ability or as he and the association’s representative shall agree. 
* * * In case of crops being damaged by hail, the crop shall be harvested, a 
true account of the amount of grain, hay, seed or other products grown upon 
the land insured in this association shall be kept and delivered to the association. 

“Sec. 10. * * * It is further understood and agreed that the association 
shall not be liable under hail insurance policies for any loss or damage from 
windstorms, tornadoes, cyclones or rain, or from any loss or damage except 
that occasioned by hail. 

“Sec. 11. In case the loser of property insured is dissatisfied with the adjust- 
ment offered by the adjuster of this company as to the amount in whole or in 
part, the loser shall within five days of such adjustment notify the secretary of 
the company in writing of such dissatisfaction, when such matter in dispute shall 
be left to the arbitration board. The secretary shall within 10 days after the 
receipt of such notice of dissatisfaction select two or three arbitrators who shall 
constitute the board of arbitration to pass upon the matter in dispute, and shall 
within said 10 days notify the arbitrators and loser of the time of hearing, which 
shall be at the place of loss. 


“At such hearing the board of arbitration shall view the loss, and each party 
may submit other evidence as either may desire. After taking in all the evi- 
dence said board of arbitration shall render their award. And the decisioa 
of such award shall be final and binding on both parties and no suit at law or 
equity shall be commenced and maintained to retry or rehear such matter in 
dispute. If the loser does not demand such arbitration within 5 days, the amount 
fixed by the adjuster shall be binding on the loser, and the company. * * * 

“Sec. 12. Policies will not be issued on farm crops for less than $5 per acre, 
nor less than $80 per acre on fruit, or less than $40 per acre on garden truck.” 

[1, 2] The decision of the trial court holding void the arbitrators’ award 
that the loss was no loss is well sustained by abundant authority as applied to the 
facts in this case. The award was not only at least constructively fraudulent 
under the facts shown but in violation of defendant's own by-laws. On June 
22, 1923, 15 days after the hailstorm, when the arbitrators met at plaintiff’s place, 
the crop was nearly ready for harvesting, which began three days later. Plain- 
tiff testified that immediately after the storm he examined his crop, found the 
vines, leaves, and blossoms badly broken and cut off, the ground in places being 
covered with blossoms. Hunn, who examined the field shortly after the storm, 
said: , 

“TI found some vines cut off, leaves cut, and many blossoms on the ground. 
In different places I noticed a great many blossoms on the ground, and stems 
and pieces of vines. * * * I noticed there were more vines cut in the center 
of the field and in the west field than I noticed in the center field and in the east 
field the first time I was there. There were places where they were cut badly. 
There was damage in all the three fields. I would say 30 or 40 per cent. of the 
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crop was damaged. * * * T didn’t notice so much twisted as cut off and beat 
down, * * * the whole blossom, some stems, some buds, small pods.” 

King, who visited the place the next morning, testified : 

“In this pea field, I found the blossoms knocked off onto the ground; they 
lay there on the ground, and small pieces of vine knocked off by something, 
* * * JT thought a third of the blossoms were knocked off on the ground there 
with the vines we picked up and looked at. * * * We found stems off, pieces 
of vines that were knocked off.” 

Charles Griswold, assistant superintendent of the Michigan prison cannery, 

testified he was at plaintiff's place with four prison inmates at the time this 
hailstorm came, preparing to shell plaintiff’s peas when ready to be harvested, 
that— 
“the wind blew, and it hailed, and the boys went out and picked them up by the 
handsful in front of the barn. * * * Shortly after the storm subsided, the 
five of us went down into the fields and the peas. We all picked up blossoms 
laying on the ground cut off by the hail. * * * It was an awful storm; the 
ground was covered with hail as near as I can tell it, all the fields’ * * * 
There were pods cut off, small pods. There were numerous pods laying on the 
ground.” 

George Bretherton, superintendent of the Michigan State Prison’s farms, 
testified he had seen this pea crop numerous times while it was growing, as 
the peas were being raised for the prison cannery under his supervision, and 
said: 

“T never saw a better piece of peas in my life than what there was on the 
Campbell farm that year. They were ahead of our peas. His fields are level; 
level fields, each right side by side, when in full bloom, are a beautiful sight. I 
saw these peas when they were in full bloom, but before this hailstorm, saw 
them all summer long. I did not go to those fields to see if there was any dam- 
age to them. * * * I would say when it was in blossom it had every prospect 
of a bumper crop, and when it got time to harvest that crop, why the peas weren't 
there to harvest.” 

Defendant’s by-laws provided that, when its arbitrators are summoned to 
determine a loss, the arbitration “shall be at the place of loss.” Only one arbi- 
trator went directly there. The other two met the president and secretary of 
defendant at Parma, three miles from the place of loss, and went with them to 
the store of defendant’s agent, where they discussed the subject and decided 
amongst themselves there was no loss. After so concluding, they went to the 
appointed place, where they met plaintiff and the other arbitrator. They did 
nothing there but look at the fields, talk with plaintiff and among themselves. 
It is undisputed that when plaintiff suggested that, under their by-laws, the 
matter should not be decided until the crop was harvested, they agreed that was 
the sensible thing to do. After asking him the nearest location where peas were 
raised, they left, with every indication that they expected to examine the prison 
farm, as they did, and withhold their award until maturity and harvest of the 
crop, which was close at hand. When they visited the pea fields on the prison 
farm, they found the crop was being harvested. After seeing ‘the prison crop, 
they returned to Parma and made their award that: said loss was no loss. Their 
haste to do so under those circumstances, if actuated by a desire to render a fair 
award, is inscrutable as the ways of Providence. Deprecating any intention to 
impeach the honesty of the arbitrators, the trial court truthfully said of this, 
in part: 

“Their own rules required them-to await the harvest if the damage is $100 
or more. They assumed there was no damage at all. * * * If there was no 
damage, the harvest would have demonstrated it, and, in refusing or neglecting 
to wait, under the circumstances, they not only made a mistake, but their action 
border on the arbitrary. * * * That ought to be of some force in view of 
the fact that in this case there was no award at all, while the proofs satisfy me 
there was great damage.” 

Beyond that, the arbitrators in fact held no legal arbitration, but apparently 
construed and applied the provisions of their by-laws for arbitration along lines 
applicable to, and practice permissible only in appraisals. 

In Noble v. Grandin, 125 Mich. 383, 84 N. W. 465, involving the sale of a 
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tract of timber upon which $25,000 was paid on the purchase price, it was agreed 
the full price should be determined by the amount of merchantable pine timber 
standing on the land, to be estimated by three chosen appraisers. In discus- 
sing that provision, the court said: 

“This most certainly is not a submission to arbitration. The theory of an 
arbitration is that it is a substitute for a proceeding in court. * * * There is 
a broad distinction between a submission to arbitration and the reference of 
a collateral or incidental matter of appraisement, measurement, or calculation.” 

In 5 Joyce on Insurance (2d Ed.) § 3231, p. 5406, it is said: 


“Again a distinction is made between a reference to arbitration which involves 
the entire controversy and the question of liability, and an agreement for an 
appraisal where the liability is conceded and which is for the purpose of merely 
determining the loss, or of appraising it, or the salvage, or where it is a mere 
case of valuation, in which cases the strict rules governing arbitration and awards 
are not applicable’—citing numerous authorities, including James v. Schroeder, 61 
Mich. 28, 27 N. W. 850. 


An appraisement is made as auxiliary or incident to a contract. Unless 
otherwise provided, appraisers can act on their own knowledge and investigation, 
are not required to have hearings or take evidence or even receive the state- 
ments of the parties. As long as they act honestly and in good faith, they have 
a wide discretion as to their methods of procedure and sources of information. 
Sebree v. Chicago Board of Education, 254 Ill. 438, 98 N. E. 931. Defendant’s 
articles of association and by-laws make no mention of appraisers or provvision 
for them as such, but provide specifically for arbitrators and arbitration, repeated 
some twelve or thirteen times, with requirements and restrictions on the pro- 
cedure of the arbitrators when holding an arbitration, which were not observed 
in the instant case. In Hewitt v. Village of Reed City, 124 Mich. 6, 82 N. W. 616, 
50 L. R. A. 128, 83 Am. St. Rep. 309, this court said, speaking through Chief 
Justice Montgomery: 


“The rule is very strict in excluding any communication to an arbitrator, 
made ex parte after the case is submitted; and when such communication, 
which may affect the result, is made, it is not usual to enter into an inquiry 
as to whether the arbitrator was in fact influenced by it or not”—citing support- 
ing authorities. 


[3] It is further contended for defendant that comparison of plaintiff’s crop 
with the west prison farm crop, some 9 or 10 miles away, for the purpose of de- 
termining plaintiff’s loss, was incompetent. No pleas were raised nearer. Both 
crops were of the same kind of peas, raised for canning purposes. Plaintiff con- 
tracted to raise his crop for and sell it to the prison cannery. The fields he 
planted were level, clay soil, as good as any in that section, in clover when he 
turned the sod over the previous fall in preparation for planting. He prepared 
the ground and planted the peas under direction of the superintendent of the 
prison farms, who testified: That the west prison farm crop of 94 acres was 
their best, and all conditions as to it compared well with the Campbell crop, 
except no hailstorm had struck the prison farm. That he would not say any of 
the soil of their west prison farm was better than Campbell’s. He had the best 
farm and best soil. Some of the pea fields on their north farm compared 
well with his, and some were not quite as good. The peas on the two farms were 
planted under like conditions. The ground on both was plowed the previous 
fall under his directions, thoroughly harrowed in the spring, and sown with the 
same kind of canning peas. Rain conditions were similar at the two places, and 
the crops did not suffer for moisture. The average yield of the fields on the 
west prison farm was 1,534 pounds per acre, while the peas on the Campbell 
farm averaged 907 pounds to the acre. The peas would develop for canning 
in about 60 days after seeding, and in about 12 days from the time they blos- 
somed they were ready for harvesting and shelling, which was done before the 
peas became too hard for canning. It was shown those green canning peas had 
to be in the cans from four to eight hours after being out. The wholesale 
price from the viner which shelled them was 4 cents per pound. This testimony 
was not too remote for the court to take into consideration. From it, in con- 
nection with other evidence bearing on plaintiff’s loss, there was a fair basis for 
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soermiaing the loss found by the court, and we find no occasion to disturb such 
nding. 

[4] It is further contended by defendant that in any aspect of the case the 
damages decreed are excessive because plaintiff’s recovery is limited by section 
8 of defendant’s by-laws to his pro rata share of a 3 per cent. assessment on 
“garden truck” policyholders, or third class, as specified in article 16 of its 
charter, upon which liability is limited to a maximum of $100 per acre. This is 
repeated in section 1 of its by-laws, with a minimum of $40 per acre specified in 
section 12 of its by-laws. The total amount of insurance in the three classes is not 
shown, but defendant’s secretary testified it had 15,000 members in all three 
classes. The total amount of insurance it carried in the third class was but 
$61,900, on which the 3 per cent. assessment would raise a total of $1,857. The 
losses in that class for 1923, aside from plaintiff’s, were $1,498 which defendant 
had paid in good faith, leaving only $359 which could be raised from the maxi- 
mum assessment. From this it is insisted that under any circumstances plaintiff 
would only be entitled to recover that amount. 

For plaintiff it is contended, and the trial court held, that section 8 of the 
by-laws providing for a 3 per cent. assessment limited in each case to its par- 
ticular class is not authorized by the statute under which defendant was organ- 
ized or its articles of association. 

' Defendant was organized under Act No. 16, Pub. Acts of 1911 (2 Comp. 
Laws 1915, § 9743 et seq.). Section 3 provides that a company organized under 
that law shall not be permitted to do business— 

“until bona fide agreements have been entered into for insurance with at least 
one hundred individuals, covering property to be insured to the amount of not 
less than one hundred thousand dollars.” 

Section 5 of the act authorizes the articles of association to— 

“prescribe the liabilities of the members to be assessed towards defraying the 
losses and expenses of the company and the mode and manner of collecting such 
assessments.” 

Section 10 provides that the company— 

“shall have the right to provide in its articles of incorporation for the collection 
annually of an assessment of not exceeding one dollar per thousand on the. 
amount insured for the purpose of accumulating a surplus, in addition to such 
assessments as are necessary for the payment of current losses and expenses until 
such time as the accumulated surplus of the company shall equal fifty thousand 
dollars.” 


[5] Apparently under the authority of section 10, article 12 of the charter 
provides for such a course to be pursued after losses and expenses have been 
determined by the board of directors “if deemed necessary,” from which, if any 
inference is to be drawn, the article contemplates that it may not in some years 
be necessary to make any assessments either because it had a sufficient surplus 
or had sustained no losses during the year. We find nothing in either the statute 
or articles of association authorizing section 8 of the by-laws to be adopted 
as a limitation of the company’s general liability. By-laws are only binding 
on members when made within the scope of the authority given the company by 
the statute under which it is organized and its authorized articles of association. 
32 C. J. 1022. 

The statute clearly contemplates an insurance company having the standing 
and financial strength of 100 members insuring property aggregating at least 
$100,000 as a basis on which it may do business. Under defendant’s theory of 
class assessment, the individual’s policy is not backed by such strength, but in 
legal effect it is divided in financial responsibility into three insurance companies 
operating under one organized management; plaintiff being beneficially insured 
in only one of them, which does not have the statutory requirements as to 
amount of insurance. 

__ It is evident in the instant case that, when harvest time approached, plaintiff, 
either through suggestion of the agent or on his own initiative, was minded to 
insure his promising crop of peas from the hazard of hail to the amount of 
$4,000. His peas were a farm crop in large fields covering over half of his 
farm. Field peas are a common farm crop. His $4,000 insurance could have 
been taken as the maximum of a “general farm” or the minimum of a “garden 
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truck” crop. The fact they were to be harvested green simply shortened 
endurance of the risk. To what extent the difference between “general farm” 
and “garden truck” insurance was then explained to or understood by him is not 
shown. The agent filled out his application. Up to that time, he was not a 
member of or insured with defendant. The policy with its articles of association 
and by-laws attached was not received by him until after the storm which in- 
jured his peas. In the brief policy itself, as signed by defendant’s secretary, it 
was printed in plain, good-sized type, with leaded lines, that the company “does 
hereby promise and agree to make good unto the said insured or the legal 
representatives, all such loss or damages not exceeding the amount insured, as 
shall happen by hail.” It is not shown that defendant's agent, when obtaining 
the insurance advised plaintiff of the limitations in section 8 of its by-laws, and 
it can fairly be assumed, as his testimony indicates, plaintiff’s understanding of the 
transaction was that he had insured his crop to the extent of $4,000, and defend- 
ant in fact wrote him $4,000 of insurance, which authorized it to collect assess- 
ments on $2,143 of insurance it never could pay, under the theory here urged 
in its defense. 

It was shown that defendant had a surplus for the year 1923 of $13,000. Just 
what that surplus was accumulated for, if not to meet obligations for losses 
suffered under its policies, is left to conjecture. No assessment “if deemed neces- 
sary” would be made until the following November. Suggestively, plaintiff's 
policy provides that any loss suffered under it “should be paid within sixty days 
efter due notice and proofs of the same, made by the insured.” 

We find no occasion in fact or law to disturb the decree. It will stand 
affirmed, with costs to plaintiff. 

‘Sharpe, C. J., and Bird, Snow, Fellows, Wiest, Clark, and McDonald, JJ., 
concur. 


GJERSET v. AMERICAN INS. CO. et al. (No. 26278.) 


Supreme Court of Minnesota. Oct. 14, 1927 
215 Northwestern Reporter 783. 
(Syllabus by the Court) 

1. INSURANCE—EVIDENCE HELD NOT TO SUSTAIN FINDING THAT 
TORNADO INSURANCE POLICIES WERE RENEWALS OF POLICIES 
ISSUED BY ANOTHER COMPANY. 

Upon an examination of the record, held, evidence does not sustain finding 
that certain insurance policies were renewals of earlier policies issued by another 
company. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


2. INSURANCE—ANSWER THAT INSURANCE POLICIES SUED ON 
WERE VOID DOES NOT PERMIT DEFENSE OF VACANCY, LACK 
OF PROOF OF LOSS, OR OVERINSURANCE. 

An answer of an insurance company, alleging that insured had no insurance 
with it at the time of loss and that its purported policies were void, states a 
conclusion of law and does not permit a defense of vacancy, want of proof of 
loss, or overinsurance. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from District Court, Chippewa County; Harold Baker, Judge. 

Action by Oluf Gjerset against the American Insurance Company andthe 
North Star Farmers’ Mutual Insurance Company. Order for a judgment annull- 
ing policies of the first-named defendant and for plaintiff against the last-named 
defendant. From an order denying a motion for a new trial, the last-named 
defendant appeals. Reversed. 

N. R. Ryerson, of Redwood Falls, for appellant. 

William Furst, of Minneapolis, and Fosnes & Haave, of Montevideo, for 
respondent. 

Wiuson, C. J., Appeal from an order denying a motion for a new trial. 

On June 26, 1920, plaintiff received from the American Insurance Company 
a tornado policy for $1,500 on farm buildings. On the same day he received an- 
other policy from the same company for $1,800 covering another set of farm 
buildings. Both policies expired June 26, 1925. On'May 21, 1925, plaintiff pro- 
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cured two policies from the North Star Farmers’ Mutual Insurance Company, 
one for $2,250 covering the buildings on the one farm, and the other for $1,700 
covering the buildings on the other farm. 

On May 22, 1925, the insured buildings were damaged by wind. The 
American Insurance Company policies contained a provision, “If there shall be 
any other tornado insurance * * * on the property, * * * claim upon this 
company shall be only for such proportion of the loss as the amount of this 
policy shall bear to the whole insurance.” On May 27, 1925, with plaintiff’s ap- 
proval, an adjustment was made by the two companies in the sum of $1,336.60, of 
which $571.86 was apportioned to the American Insurance Company, and $764.74 
to the North Star Farmers’ Mutual Insurance Company. 

The trial court ordered judgment annulling the policies of the American 
Insurance Company and awarded plaintiff judgment against the Mutual Com- 
pany for the full sum of $1,336.60. 

[1] The conclusion of the trial court seems to rest upon the theory that the 
policies of the Mutual Company were procured and issued not as additional in- 
surance, but as renewals of the policies of the American Insurance Company, 
which were about to expire, and constituted an abandonment or termination of 
them. Magarrell v. American Ins. Co., 180 Iowa, 1015, 164 N. W. 216. This re- 
sult, however, seems to disregard the positive and uncontradicted testimony of 
plaintiff to the contrary. He testified that he procured this insurance because 
he had made improvements enhancing the value of the buildings, and that it was 
his intention to get more insurance, and not to cancel the insurance which he 
already had. Opposed to this, the witness King, an adjuster for the American In- 
surance Company, testified that Mr. Gjerset had told him that he knew the 
American policies were expiring and that their agent was out of town, so he 
went to the agent of the Mutual Company. It must be noted that King did 
not testify that Gjerset said he was going to renew, and it may be that he 
wanted additional insurance from the same company even though the existing 
policies were to expire. The evidence does not seem to justify the conclusion 
that the policies of the Mutual Company were issued as renewals of the American 
Insurance Company policies which were about to expire. Consequently the 
issuing of its policies did not have the effect of avoiding or terminating the 
earlier policies. 

(2] The American Insurance Company makes other points in support of its 
claim of nonliability, including vacancy, want of proof of loss, and insurance in 
excess of insurable 'value as stated in its policies, but none of these claims are 
available under its answer, nor have they been litigated by consent. The answer 
does not mention any of these things. It contains an allegation that, at the time 
of the fire (presumably windstorm), it had no insurance upon plaintiff’s property 
and that its purported policies were void. This allegation is a conclusion of law 
and cannot, because of failure to state the facts, be construed as a pleading sup- 
porting the assertions now made. 

‘The order of the trial court is reversed, with directions to enter judgment 
against the American Insurance Company for $571.86, and against the North 
Star Farmers’ Mutual Insurance Company for $764.74. 

Reversed. 


FORD et al. v. IOWA STATE INS. CO. (Mutual). (No. 25795.) 
Supreme Court of Missouri, Division No. 1. Sept. 16, 1927. 
Motion for Rehearing Overruled Oct. 10, 1927. 

298 Southwestern Reporter 741. 


1. INSURANCE—MERE “LOSS PAYABLE” CLAUSE IN FIRE INSUR- 


ANCE POLICY GIVES MORTGAGEE NO RIGHTS NOT POSSESSED 
BY INSURED. 


_ A mere “loss payable” clause in fire insurance policy in favor of mortgagee 
, Zives him no right not possessed by insured, and, if policy is avoided as to insured. 
it is invalid as to mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 
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2. INSURANCE—UNDER POLICY CONTAINING “LOSS PAYABLE” 
CLAUSE MAKING MORTGAGEE’S RIGHTS SUBJECT TO PROVIS- 
IONS OF POLICY ON INSURED’S WILLFUL DESTRUCTION OF PRO- 
PERTY BY FIRE, INSURER WAS NOT LIABLE TO MORTGAGEES. 
Under fire insurance policy issued to owner and containing a mortgage clause, 

and a “loss payable” clause providing that “subject to stipulations, provisions, and 
conditions contained in policy,” loss, if any, was payable to mortgagees, held, 
that on destruction of property by fire caused by insured, which, under provisions 
of policy, rendered it'void as to insured, insurer was not liable to mortgagees, 
since their interest was insured subject to condition of policy covering such 
contingency. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Appeal from Circuit Court, Adair County, James A. Cooley, Judge. 

Action by George W. Ford, receiver of Ray M. Fouts and another, composing 
the firm of Dooley & Fouts, and others, against the Iowa State Insurance Com- 
pany (Mutual). From a judgment in favor of some of plaintiffs, defendant ap- 
peals. Reversed. 

Hazen I. Sawyer, of Keokuk, Iowa, and J. M. Campbell and M. D. Campbell, 
both of Kirksville, for appellant. ; : 

George F. Heindel, of Ottumwa, Iowa, Charles E. Murrell, of Kirksville, and 
Rolston & Rolston, of Queen City, for respondents. 

Atwoop, J. This is an action upon a fire insurance policy tried to the court 
without a jury upon an agreed statement of facts and resulting in a judgment in 
favor of certain of the above respondents in the sum of $8,721.25. Motion for a 
new trial was timely filed, overruled, and defendant appealed. 

Plaintiff’s petition alleged that on and prior to April 10, 1920, Ray M. Fouts. 
and C. O. Dooley were partners doing business under the firm name of Dooley 
& Fouts, and the owners of certain lands in Schuyler county; that prior to said 
10th day of April, 1920, the said Ray M. Fouts and C. O. Dooley executed a 
deed of trust conveying said land to secure the payment of their note given to 
the Phcenix Trust Company in the principal sum of $19,000; that prior to said 
10th day of April, 1920, they executed their second deed of trust on the same 
land to secure their six promissory notes to said Phoenix Trust Company, each 
given in the principal sum of $1,000; that thereafter all of said notes were 
sold and assigned to other of the above-named respondents; that in a certain 
suit in the circuit court wherein Ray M. Fouts was plaintiff and C. O. Dooley was 
defendant, respondent George W. Ford was appointed receiver of all the property 
and assets of said partnership, and thereupon qualified and has since been acting 
as such; that on or about April 13, 1920, defendant, the appellant herein, executed 
and delivered its policy of insurance to said Dooley & Fouts for a term of five 
years from April 10, 1920, in consideration of a premium paid by them, whereby 
insurance against fire was granted in the sum of $7,500 on a building situate on 
said lands; that on April 2, 1920, defendant attached and made a part of said 
policy a loss payable clause in which it is provided that subject to the stipulations, 
provisions, and conditions of the policy, the loss, if any, is payable to Phoenix 
Trust Company, mortgagee, or assigns, as interest may appear; that said policy 
is attached to and filed with the original petition in this cause; that the building 
covered by said policy was totally destroyed by fire on April 9, 1921; that proof 
of loss was duly made within the time and in the manner provided and payment 
thereof refused. 


Defendant’s answer admits the issuance of the policy sued on, avers that 
it is recited in the policy that the same should be void in case of any fraud 
by the insured touching any matter relating to insurance or the subject thereof 
and that the policy should be void if ‘the hazard of said property be increased 
by any means within the control or knowledge of the insured; that the fire men- 
tioned in plaintiff’s petition was willfully, feloniously, and on purpose caused by 
the said C. O. Dooley, with the felonious and unlawful intent and purpose on his 
part of creating a false and fraudulent claim of liability on said policy, and with 
the felonious intent and purpose on his part to swindle and cheat the defendant 

The following facts were agreed upon by the parties: , 


“(1) That Ray M. Fouts and C. O. Dooley were partners and that the plain- 
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tiff George W.. Ford is the duly appointed receiver of the firm of Dooley & 
Fouts, and‘as such is'‘empowered to bring and maintain actions, all as set forth 
in plaintiffs’ petition. 

“That the Phoenix Trust Company is a corporation as charged in said 
petition, and is the payee, assignor, and holder of the notes and deed of trust 
as alleged in said petition. 

“That the Metropolitan Life Insurance Company is a corporation as charged 
in said petition, and is the holder in due course of the $19,000 note and deed. 
of trust securing the same, as set forth in said petition. 

“That Allen J. Rolston and Arthur J. Rolston are partners as alleged in 
said petition, and that they and said Glenn W. Ford are the owners in due 
course of the notes as therein alleged. 

“(2) That said firm of Dooley & Fouts were the owners of the real estate 
and executed the notes and deeds of trust as set forth in said petition, and 
that such notes were assigned and are now held as set forth in said petition. 

“(3) That the defendant is a corporation, and executed the policy of insurance 
and the stipulations thereto attached, which is attached hereto and a part hereof. 

“(4) That the building insured was of the value set forth in said petition, 
and that such dwelling house was totally destroyed by fire on the 9th day 
of April, 1921. That plaintiffs performed all conditions required of them by 
law and by such policy, relating to giving notice and furnished the proof of 
loss as therein stated. ; : 

“(5) That none of the insurance provided for in said policy has been paid, 
although plaintiffs demanded such payment prior to the bringing of this action. 

“(6) That said policy of insurance contains the provisions set forth in de- 
fendant’s answer, and that C. O. Dooley willfully, feloniously, and on_ pur- 
pose caused the fire mentioned in plaintiffs’ petition, with the unlawful and 
felonious intent and purpose on his part to cheat, swindle, and defraud. 

“(7) That such policy of insurance, with all indorsements thereon, is to 
be offered and read in evidence as though the application for such insurance 
was also offered therewith. ' 

“(8) That the copy of the application of Dooley & Fouts for the loan re- 
sulting in the notes and deeds of trust mentioned in said petition may be of- 
fered in evidence, as though it was the original. 

“(9) That certified copies of such deeds of trust may be offered in evi- 
dence, as though they were the originals. 

“(10) That the plaintiffs tendered evidence such loans would not have 
been made by said Phoenix Trust Company nor purchased by its assignees, 
as stated in said petition, without such insurance being furnished. 


“(11) That either party hereto may offer such other evidence as they may 
Gesire, not inconsistent herewith, and this stipulation shall be offered in evi- 
dence, and either party may object to any provision on the grounds same is 
incompetent and immaterial to any issue made by the pleadings.” 

The policy attached to plaintiffs’ petition was offered and admitted in 
evidence. 

Counsel for the respective parties stated the question for decision to be 
that plaintiffs contended that notwithstanding Dooley burned the property 
as set out in said agreed statement, they as mortagees are nevertheless en- 
titled to recover; that defendant claims the terms of the loss payable clause 
are such that if the fire was set by Dooley, as stated in the stipulation, and 
it is agreed that he did so set it, plaintiff cannot recover, this upon the theory 
that the mortagee has no other or greater right than the assured. It was 
also stated: and conceded that the assured could not recover under the stip- 
ulated facts. 

The judgment of the trial court was: 


“That plaintiff George W. Ford, receiver. of Ray M. Fouts and C. O. 
Dooley, take nothing by his writ herein; and that plaintiffs Phoenix Trust Com- 
pany, the Metropolitan Life Insurance Company, Glenn W. Ford, Allen Rol- 
ston, and Arthur J. Rolston have and recover of the defendant the said sum 
of $8,721.25, so found and assessed by the court, together with their costs in 
this behalf expended, taxed at $——, and that execution issue therefor.” ’ 
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[1, 2] The right of a mortgagee under a “loss payable” clause contained 
in a fire insurance policy is thus stated in 14 R. C. L. 1037: 

“A mere ‘loss payable’ clause in favor of a mortgagee gives him no right 
not possessed by the insured, and if the policy is avoided as to the insured it 
is invalid as to the mortgagee.” 

Of like import is the following note excerpt from 18 L. R. A. (N. S.) 197, 
loc. cit. 199: 

“Generally, instead of having a policy assigned to. him, a mortgagee has 
the insurer indorse thereon what is usually called ‘the loss payable clause’— 
that is a clause providing that the loss, if any, shall be payable to the mort- 
gagee as his interest may appear. If there is no other stipulation in regard 
to the interest of the mortgagee, the overwhelming weight of authority sus- 
tains the proposition that the contract as to the mortgagee is merely collateral 
to the principal undertaking to pay the mortgagor, and that the mortgagee is 
merely an appointee of the fund, and his rights are no greater than those of 
the assured; and that, therefore, a breach by the latter will avoid the policy 
as to the mortgagee.” : 

Respondents concede the soundness of this rule and its general recog- 
nicion, but rely upon the applicability of the doctrine thus stated in 14 R. C. 
L. 1086: 

“The mortgagee’s rights are sometimes protected by a provision that ‘if, 
with consent of this company, an interest under this policy shall exist in fa- 
vor of a mortgagee or of any person or corporation having an interest in 
the subject of insurance other than the interest of the insured as described 
therein, the conditions hereinbefore contained shall apply in the manner ex- 
pressed in such conditions and provisions of insurance relating to such in- 
terest as shall be written upon, attached or appended thereto.’ And such pro- 
vision has the effect of preventing the conditions previously mentioned from 
applying to such interest, unless they are again written on, attached or appended 
to the policy, as applicable to that interest, and the interest of a mortgagee is 
free from all such conditions not thus attached.” 

After the issuance of the policy here in suit, the following loss payable 
clause was attached thereto: 

“Loss Payable Clause. 
“0487 


“Received April 28, 1920. Iowa State Ins. Co. 

“Subject to the stipulations, provisions and conditions contained in this 
policy, the loss, if any, is payable to Phoenix Trust Company, mortgagee, or 
assigns, as interest may appear. 

“Attached to and forming a part of policy No. 248954 of the Iowa State 
Insurance Company, of Keokuk, Iowa. 

“Dated Apr. 27, 1920. 

G. R. Hombs, Agent.” 

At the time of its issuance the policy contained the following provision: 

“If, with the consent of this company, an interest under this policy shall 
exist in favor of a mortgagee or of any person or corporation having an in- 
terest in the subject of insurance other than the interest of the insured as 
described herein, the conditions hereinbefore contained shall apply in the man- 
ner expressed in such provisions and conditions of insurance relating to such 
interest as shall be written upon, attached, or appended hereto.” 

The case cited in support of the doctrine above quoted from 14 R. C. L. 
1086, is Welch v. British American Assurance Co. (1905) 148 Cal. 223, 82 P. 
964, 113 Am. St. Rep. 223, 7 Ann. Cas. 396. In that case a fire insurance pol- 
icy was issued to the owner of the property, who thereafter executed a deed 
of trust on the property securing an indebtedness to one George D. Welch, 
and the insurer, at the request.of the owner of the property, attached the 
following writing to the policy: “Loss, if any, payable to George D. Welch, 
as his interest may appear.” The policy at the time it was issued contained 
a provision which for convenience is referred to in the opinion as a “mortgage 
clause,” and is: word for word the same as that last above quoted from the 
policy now before us. In the California case it was contended that this mort- 
gage clause should be interpreted as if. it read that the conditions of the pol: 
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icy should apply “in the manner expressed in such provisions and conditions 
of insurance, so far as those conditions and provisions relate to such interest 
as shall be written upon, attached or appended hereto.” The court said that 
this was contrary to the grammatical construction of the clause and did vio- 
lence to the natural and ordinary meaning of the language, and was also con- 
trary to the rule that a contract must be construed so as to give some effect, 
if possible, to every part of it, and that therefore, if such paraphrase clearly 
stated the meaning intended by the mortgage clause, its insertion was idle 
and useless, for the legal effect of the policy would be the same without as 
with it. If this could be considered a reasonable construction, the court ad+ 
ded, the other—that is, that the conditions intended to be binding upon the 
mortgagee should again be written upon, attached or appended to, the pol- 
icy—was at least reasonable, and, under the rule of construction against the 
insurer, who prepared the policy, the latter meaning should be adopted. Af- 
firming judgment in favor of the mortgagee, the court said 7 Ann. Cas. loc. 
cit. 398: 

“No conditions with reference to the plaintiff’s interest, or statement spe- 
cifying the extent to which the conditions of the policy should apply thereto, 
were written upon, attached, or appended to the policy. We are therefore 
of the opinion that the interest of a third person in the policy is not subject 
to the conditions in question, and that such third person is not responsible 
for the acts of the insured in violation thereof, and consequently that the con- 
veyance of the title to Sanborn without the consent of the company did not 
forfeit the interest of the plaintiff in the policy. * * * 

“The mortgage clause in the policy under consideration is a part of the 
form of policy known as the ‘New York Standard Form.’ * * * 

“It has been construed, however, by the highest courts of Nebraska, Wash- 
ington, Mississippi, Illinois, Iowa, and Missouri in the following cases: Oak- 
land Home Ins. Co. v. Bank of Commerce, 47 Neb. 717, 66 N. W. 646 [36 L. R. 
A. 673] 58 Am. St. Rep. 663; Boyd v. Thuringia Ins. Co., 25 Wash. 447, 65 P. 
785 [55 L. R. A. 165]; Queen Ins. Co. v. Dearborn Sav., etc., Ass’n, 175 Ill. 115, 
51 N. E. 717; Christenson v. Fidelity Ins. Co., 117 Iowa, 77, 90 N. W. 495 [94 
Am. St. Rep. 286]; East v. New Orleans Ins. Ass’n, 76 Miss. 697, 26 So. 691; 
Senor v. Western Millers’ Mut. F. Ins. Co., 181 Mo. 115, 79 S. W. 687. These 
decisions all concede that, in the absence of such mortgage clause, the mort- 
gagee takes subject to all the conditions expressed in the body of the policy, 
but hold, as we have held, that by virtue of the mortgage clause in the body 
of the policy the interest of the mortgagee is free from all such conditions, 
except such as are repeated at the time of the creation of that interest by being 
at that time again, in substance at least, written upon the policy or at- 
tached or appended thereto.” 

The above case is also directly supported by Edge v. St. Paul F. & M. 
Ins. Co. (1905) 20 S. D. 190, 105 N. W. 281, and in connection with a report of 
Smith v. Germania Fire Ins. Co. (Or. 1922) 102 Or. 569, 202 P. 1088, 19 A. L. 
R. 1444, and a subsequent review of cases construing similar loss payable and 
mortgage clauses, the weight of authority is thus stated in 19 A. L. R. 1449: 

“By the weight of authority and apparently the better reasoning, especially 
in view of the rule requiring a strict construction against the insurer in case 
of ambiguity, the insurer’s obligation to the mortgagee is regarded as inde- 
pendent of its obligation to the mortgagor, and by virtue of the above clause 
provisions and conditions as to forfeiture are held not to obtain as against 
the mortgagee unless they are written on, attached or appended to, the pol- 
icy, by an additional. provision making it appear that they are applicable as 
against the mortgagee.” 

The contrary view upon a similar state of facts is well stated in Brecht v. 
Law Union & Crown Ins. Co. (1909) 160 F. 399, 18 L. R. A. (N. S.) 197, but 
in the annotation at page 207. attention is thus called to the fact that it is the 
minority view: 

“Like the contract. sued upon’ in Brecht v. Law Union & Crown Ins. Co., 
policies of fire-insurance sometimes contain a provision that, if an interest shall 
exist thereunder’ in favor of-a mortgagee, the conditions contained therein shall 
apply in the manner expressed in such provisions and conditions of insurance 





fire] Ford et al v. Iowa State Ins. Co. 83 


relating to such interest as shall be written upon, attached or appended thereto. 
In the construction of this clause, the weight of authority is against the con- 
clusion reached in the Brecht Case.” 

In Missouri, as far as we have been able to ascertain, the Supreme Court 
has spoken but once on a state of facts similar to that in the California case, 
supra, and our decision was in line with the above weight of authority. The 
case is Senor & Muntz v. Fire Ins. Co., 181 Mo. 104, 79 S. W. 687, decided in 
1904, wherein the “mortgage clause” was identical in form with the one now 
before us, and the “loss payable clause” attached to the policy was as follows: 

“It is hereby further agreed that such loss or damage as shall have been 
ascertained and proven to be due under this policy to C. M. Senor shall be 
held payable for his account unto P. Muntz, postoffice address Kansas City, 
Mo., as his interest may appear. This slip is attached to and forms a part of 
policy No. 1705 of the Western Millers’ Mutual Fire Insurance Company of 
Kansas City, Mo.” 

Appellant cites many authorities, all of which we have carefully examined, 
in support of the proposition that if the policy contains merely the ordinary 
loss payable clause, the mortgagee has no direct rights against the insurer, 
but recovers solely on the right of his mortgagor. We deem it unnecessary 
to burden this opinion with a recital or an analysis of these authorities, be- 
cause we understand the above proposition and respondents concede a correct 
statement of law. But respondents contend that this policy contains something 
more than the “ordinary loss payable clause,” to wit, the mortgage clause above 
quoted from the body thereof, which relieves the mortgagee from the provisions 
and conditions of the policy that concededly deprive the owner of the prop- 
erty from any benefits under the policy. 

In deciding the case of Senor & Muntz v. Fire Ins. Co., supra, in favor of 
the mortgagee and against the insurer, after quoting the loss payable and mort- 
gage clauses as hereinabove given, we said: 

“This contract must speak for itself. It says, as to the interest existing 
under the policy in favor of a mortgagee or of any person or corporation hav- 
ing an interest in the subject of insurance, the conditions contained in the pol- 
icy shall apply to such interests, in the manner expressed in such provisions 
and conditions of insurance relating to such interest, ‘as shall be written upon, 
attached or appended hereto.’ 

“An examination of the slip forming a part of the contract, providing for 
the interest of Phillip Muntz in the policy, discloses that none of the condi- 
tions of the policy, the violation of which would render it void as to Senor, 
are to be found in it, nor are any of the conditions ‘written upon, attached or 
appended to the policy.’ Hence, it logically follows that the conditions of the 
policy which render it void as to Senor, do not extend to or in any manner af- 
fect the interest of plaintiff Muntz. 

“This results from the express provisions of the contract, that the con- 
ditions should only apply to his interests, when expressed in the manner pro- 
vided by the policy; the conditions not having been so expressed, have no applica- 
tion to his interests. 

“The contention of respondent upon this proposition is fully supported by 
the cases cited, which involved, in principle, the identical question now being 
considered. Ins. Co. v. Bank, 47 Neb. 717 [66 N. W. 646]; Boyd v. Thuringia 
Ins. Co., 25 Wash. 447 [65 P. 785, 55 L. R. A. 165].” ; 


If both the loss payable clause and the mortgage clause in this policy 
were the same as in the above cases of Senor & Muntz v. Fire Ins. Co., 18] 
Mo. 104, 79 S. W. 687, and Welch v. British American Assurance Co., 148 Cal. 
223, 82 P. 964, 113 Am. St. Rep. 223, 7 Ann. Cas. 396, we might affirm this 
case on such authority, but the loss payable clause in this policy differs from 
the loss payable clauses in the policies there involved in that it distinctly re- 
fers to the “stipulations, provisions and conditions contained in this policy” 
by specifically making the loss payable clause subject thereto, while the loss 
payable clauses construed in the other cases are absolutely barren of any such 
reference. It is seemingly the contention of appellant that this reference car- 
ries the stipulations, provisions, and conditions of the policy into the loss pay- 
able clause, and in this sense they are “written upon, attached or appended te 
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the policy,” as required in Senor & Muntz vy. Fire Ins. Co. and other cases 
above cited. Respondents say that “this identical question was passed upon 
by the Kansas City Court of Appeals in Burns v. Ohio Farmers’ Ins. Co., 224 
S. W. 98.” On the facts in that case we think an entirely different question 
was raised and passed upon. The opinion shows that this was a renewal pol- 
icy written at the instance of the mortgagee after the creation of the mortgage 
indebtedness. Apparently the only references to the rights of the mortgagee 
were in the body of the policy, no “loss payable” slip being attached. In ad- 
dition to the mortgage clause above quoted from the policy we now have un- 
der consideration, this renewal policy contained certain other provisions not 
found in the policy or slip thereto attached in the instant case, to wit, that 
the insurance “shall not be invalidated by any act or neglect of the mortgagor 
or owner of the property insured,” and that “except as herein specifically 
waived, this agreement is subject to all the stipulations and conditions of the 
policy to which it is attached.” The ‘first of these two provisions in its essen- 
tial purpose is not unlike the usual union or standard clause generally attached 
to a policy when the mortgagee is to be exempted from certain policy condi- 
tions applicable to the owner of the property. Such a provision or clause has 
been held to be a new and independent contract of insurance between the in- 
surance company and the mortgagee “ingrafted upon the main contract of 
insurance contained in the policy itself to be rendered certain and understood 
by reference to the policy itself.” Trust Co. v. Ins. Co., 201 Mo. App. 223, 210 
S. .W. 98; 'Syadicate. Ins: Co. v., Bohs .(C:; CC, A>) 65_F. 165, 27 LL. R.A. 
614; Heilbrunn v. German Alliance Ins. Co., 202 N. Y. 610, 95 N. E. 823; Reed 
v. Firemen’s Ins. Co., 81 N. J. Law, 523, 80 A. 462, 35 L. R. A. (N. S.) 343. As 
the record in the Burns Case is reflected in the opinion, it does not appear 
that the insurance contract taken as a whole was necessarily ambiguous, but 
whether the whole contract was clear or ambiguous, the result reached was 
possible only because of the “new and independent contract of insurance be- 
tween the insurance company and the mortagee,” represented by the provision 
exempting the mortgagee. No such provision appears in the policy or at- 
tached loss payable clause in the instant case, or in either of the policies and 
loss payable clauses construed in Senor & Muntz v. Fire Ins. Co., 181 Mo. 104, 
79 S. W. 687, or Welch v. British American Assurance Co., 148 Cal. 223, 82 P. 
964, 113 Am. St. Rep. 223, 7 Ann. Cas. 396, supra. 

Respondents also cite Baker et al. v. Liverpool & London & Globe Ins. 
Co. (Tex. Civ. App.) 275 S. W. 316. The loss payable clause in that case read: 

“It is agreed that any loss or damage ascertained and proven to be due to 
the assured under this policy shall be held payable to E. N. Baker as interest 
may appear, subject, however, to all the terms and conditions of this policy.” 

The Texas court held that the general language “subject, however, to all 
terms and conditions of this policy, appearing in the loss payable clause, did not 
control to forfeit the policy: as against the mortgagee on account of violation of a 
mortgage foreclosure provision in the policy. However, the opinion further reads 
(loc. cit. 318) : 


“The facts are undisputed and constitute appellants the insured under the 
contract for the insurance. A mortgagee is the insured, where he applies for 
the insurance on his interest in the mortgaged property, fully informs the in- 
surance company of that interest, pays the premium and obtains the policy 
which the insurance company selected, issued, and delivered to effectuate the 
purpose, declaring to him that such was its regular and customary form of 
policy for insuring the interest of a mortgagee, though the form of the policy 
was in fact that regularly and customarily used by the company for insuring 
the interest of the owner or mortagagor, with a loss payable clause making 
the mortgagee payee.” 

The above case was apparently decided upon the-conceded fact that the 
mortgagee was the insured, and “the seeming inconsistency of the terms of an 
insurance contract insuring a mortgage lien and at the same time providing 
that proceeding to foreclose the lien insured would destroy or avoid the policy 
of insurance.” The agreed statement of facts in the instant case discloses no 
such situation. The owners of the property and not the. mortgagee were the 
insured. It does not appear that any consideration passed from the mort- 
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gagee to the insurer, or that the mortgagee had anything whatever to do with 
the issuance and attachment of the loss payable clause. ‘The fact that the 
usual union or standard mortgage from the effect of conditions broken by 
the owner of the property was not attached to the policy indicates that the 
mortgagee gave the matter little or no consideration or attention. Nor do we 
agree with that portion of the opinion cited by respondents from the above 
Texas case to the ‘effect that such general terms of the loss payable clause 
when read with other provisions of the policy create an ambiguity. .The clause 
common to both policies, and which for the sake of convenience has been here- 
in referred to as the “mortgage clause,” evidently contemplates that whenever 
a mortgage interest exists there should be some indication elsewhere in the 
policy or in a clause attached to the policy of the manner in which the con- 
ditions of the policy apply to the mortgage interest. This indication may be 
in the form of the usual union mortgage clause or any other clause attached 
to the policy. In the instant case this indication is not omitted as in the case 
of Senor & Muntz vy. Fire Ins. Co., 181 Mo. 104, 79 S. W. 687, but is presented 
in the loss payable clause, which plainly says that all the conditions of the 
policy shall apply to the mortgage interest. The meaning is apparently too 
clear for any misunderstanding. Perceiving no ambiguity in the policy as a 
whole, we adopt its plain meaning as contended for by appellant. It may be 
that the conditions of the policy yielded little protection to the mortgagee, but 
that was a proper matter of agreement beween the mortgagee and the insurer 
whether the contract be treated as new and independent or only derivative. It 
is regrettable that in this case the holders of bona fide indebtedness should 
suffer because of the misdeed of an owner of the property, but the mortga- 
gee’s interest being insured subject to a condition of the policy covering this 
contingency, the insurer is not liable on breach of condition. 
The judgment of the circuit court is reversed. 
All concur, except Gantt, J., not sitting. 


NIAGARA FIRE INS. CO. v. FLOWERS. (No. 17445.) 
Supreme Court of Oklahoma. Aug. 2, 1927. 
Rehearing Denied Oct. 11, 1927. 

259 Pacific Reporter 840. 

’ (Syllabus by the Court.) 

1. APPEAL AND ERROR—REFUSAL TO STRIKE FROM PLEADING IM- 
MATERIAL OR EVIDENTIAL FACTS IS HARMLESS ERROR, UNLESS 
COMPLAINING PARTY IS PREJUDICED; IN ACTION AGAINST 
INSURANCE COMPANY ON CONTRACT OF SETTLEMENT FOR 
LOSS, REFUSAL TO STRIKE ALLEGED EVIDENTIAL MATTER 
—"s AMENDED PETITION HELD NOT PREJUDICIAL (COMP. ST. 
1921, § 298). 

A refusal of the trial court to sustain a motion to strike out parts of a pleading 
which are surplusage, or which consists of immaterial or of evidential facts, is harm- 
less error, unless it appears that the matters which the court refused to strike out 
pr we and prejudicially affected the interest of him who complains of the action 
ol the court. 


(For other cases, see Appeal and Error, Dec. Dig. § 1042[4].) 


2. INSURANCE—WRITTEN ASSIGNMENT OF FIRE INSURANCE POLICY 
OR LOSS PAYABLE THEREUNDER MAY NOT BE CHANGED OR 
VARIED BY ORAL TESTIMONY; ORAL TESTIMONY IS ADMIS- 
SIBLE TO PROVE WRITTEN ASSIGNMENT OF FIRE INSURANCE 
POLICY OR LOSS PAYABLE THEREUNDER WAS NOT UNCON- 
DITIONAL BUT WAS TO EXPEDITE COLLECTION. 

_ Oral testimony is not competent to change or vary the terms of a written as- 
signment of a fire insurance_policy or the loss payable thereunder, but may be in- 
troduced to show that by an agreement of the parties at the time of its execution 
that such assignment was not an absolute and unconditional assignment, but was 
made for the purpose of expediting the collecting of the loss under such policy, and 
tor a purpose different from that asserted by the defendant. 


(For other cases, see Insurance, Dec. Dig. § 647.) 
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3. INSURANCE—VERDICT, DECISION, OR JUDGMENT REASONABLY 

SUSTAINED BY COMPETENT EVIDENCE WILL NOT BE DISTURB- 

ED ON APPEAL; IN ACTION ON CONTRACT IN NATURE OF 

AGREEMENT TO SETTLE LOSS UNDER FIRE INSURANCE POLICY, 

EVIDENCE THAT ASSIGNMENT OF POLICY TO LOCAL INSUR- 

ANCE AGENT TO EXPEDITE COLLECTION HELD TO SUPPORT 

JUDGMENT FOR PLAINTIFF. 

In a law case where there is any competent evidence reasonably tending to sup- 
port the verdict of the jury, decision, or judgment of the court, the same will not 
be disturbed by this court on appeal. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Bryan County; Porter Newman, Judge. 

Action by E. M. Flowers, against the Niagara Fire Insurance Company to re- 
cover upon a certain contract in the nature of an agreement to settle a fire loss. 
From a judgment for plaintiff, defendant appeals, Affirmed. 

Utterback & Stinson, of Durant, for plaintiff in error. 


Leacu, C. On December 15, 1924, E. M. Flowers filed his petition in the dis- 
trict court of Bryan county against the Niagara Fire Insurance Company, alleging 
that on May 31, 1924, defendant, an insurance company, by and through its local 
agent, H. D. Pierson, and its state agent, made settlement with and agreed to 
promptly pay plaintiff the sum of $750 in settlement of a claim of plaintiff on loss 
under a policy of insurance issued by defendant to plaintiff, and accepted proof of 
loss for said sum; that it was agreed between the parties that out of the sum of 
$750 there should be paid to Pierson, local agent of the company, the sum of $332 
due and owing by plaintiff to said local agent, and that the balance of $418 would 
be promptly remitted to plaintiff; that such arrangement was made at the request 
of defendant and its agent; that said agreement was oral except that in order to 
permit defendant corporation to allow Pierson, local agent, credit for the said 
sum of $332, plaintiff was asked to sign an assignment of the policy to Pierson, 
which he did in order that the said Pierson might obtain credit for said amount; 
that it was fully understood and agreed that the state agent for the company would 
upon his return to his office forward check to plaintiff for the sum of $418, and 
plaintiff prayed judgment for said sum. 


Thereafter, upon motion of defendant and order of court to make his petition | 
more definite and certain, plaintiff filed an amendment to his petition alleging 
therein that he was unable to attach to his petition copy of the insurance policy, 
proof of loss, or the assignment for the reason the same were delivered to and in 
possession of the defendant; and further set out and alleged in paragraph 5 of 
his amendment that he trusted in the local agent of the company; that he (plaintiff) 
was barely able to read and write, and, upon the representations of the agents of 
the company that it would expedite the payment of his claim, he signed what he 
understood to be a partial assignment or order to the company to deduct $332 from 
the sum due him, and the said Pierson, local agent, assigned the same to the de- 
fendant company to be credited by it to Pierson’s account; and further alleged and 
referred to a certain suit or action pending between the defendant company and its 
local agent, Pierson, alleging that in such suit the company had not given local 
agent any credit for the sum of $332, and further alleged and referred to certain 


correspondence between the plaintiff and defendant respecting the sum sought to 
be recovered. 


To the amended portion and part of plaintiff’s petition defendant filed its 
motion to strike all that portion and part of the amendment beginning with para- 
graph 5 and after the statement and allegations that plaintiff was unable to attach 
certain copies, upon the ground that such allegations were redundant, irrelevant, in- 
competent, and attempting to plead evidence, stating conclusions and hearsay, and 
tending to becloud the issues, which motion on the part of defendant was overruled; 
and thereupon a demurrer was filed by defendant setting up practically the same 
matters and things as contained in its motion, which demurrer was by the court 
overruled. Thereupon defendant company filed its answer, a general denial. Upon 
the issues joined a trial was had and a verdict rendered in favor of plaintiff and 
judgment entered in accordance therewith, from which judgment defendant appeals. 

The parties will be referred to in this court as they appeared below. 
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[1] The first specification of error urged for a reversal is error of the trial court 
in overruling defendant’s motion to strike, and demurrer to amended petition, and 
cites section 298, C. O. S. 1921, which is in part as follows: “If redundant or 
irrelevant matter be inserted in any pleading, it may be. stricken out, on motion of 
the party prejudiced thereby * * * ”—and urges that the court should have, 
either under the motion or demurrer of defendant, stricken that certain part of plain- 
tiffs amended petition hereinbefore referred to, in that its retention was highly 
prejudicial to defendant, in ,that it crystalized sentiment of the jury against the de- 
fendant so that they could not render an imparital decision. 

We are unable to see where the failure to strike that portion and part of the 
petition complained of was prejudicial or harmful to the defendant. It asserts it 
did but does not point out in what manner or how. The pleadings are no part of 
the evidence, and the record does not disclose where such pleading was ever before 
the jury, or in any manner considered by them. Assuming that a portion or part 
of the amendment was surplusage, pleading evidential facts, we are enable to de- 
termine or see, as is urged by defendant, that defendant was prejudiced or materially 
affected by the ruling of the court. 

In the case of Terrapin v. Barker, 26 Okl. 93, 109 P. 931, the fourth paragraph 
of the syllabus is as follows: 

“A refusal of the trial court to sustain a motion to strike out parts of a plead- 
ing which are surplusage, or which consists of immaterial averments or of evi- 
dential facts, is harmless error, unless it appears that the matters which the court 
refused to strike out materially and prejudicially affected the interest of him who 
complains of the action of the court. 

See, also Railway Co. v. Marks, 11 Okl. 82, 65 P. 996; Hudelson v. Bank, 56 
Neb. 247, 76 N. W. 570; Runkle v. Insurance Co., 99 Iowa, 414, 68 N. W. 712. 

[2] The second specification for grounds for reversal argued by plaintiff in 
error is that the trial court erred in admitting incompetent evidence, and complains 
of the admission of plaintiff’s evidence showing the conditions under which, and 
for what purpose, he executed an assignment of his interest under the policy of 
insurance issued by defendant company, and complains that the admission of such 
testimony had the effect of varying and contradicting the terms of a written instru- 
ment, and cites a number of authorities in support of such argument. 

Plaintiff's testimony and evidence was to the effect that an agreement and settle- 
ment was made-between him (the plaintiff) and the agent of defendant company, 
as to the amount to be paid the plaintiff under the policy for the loss suffered, and 
the policy of insurance was surrendered to the defendant and proof of loss accepted ; 
that some time after such agreement the local agent of the defendant company re- 
presented to the plaintiff that in order to expedite the payment of the loss and 
sums agreed upon, and in order that the defendant company might deduct a certain 
sum due and owing by the plaintiff to the local agent of the company, that it would 
be necessary to execute a written assignment of the policy and the sum due there- 
under to such local agent, it being agreed and understood that the sum of $332 
under such assignment would be paid the local agent of the company, and the sum 
of $418, balance of amount of loss agreed upon, would be paid to the plaintiff. 

We think under the pleadings of the plaintiff and the evidence, that the plaintiff 
had the right to introduce the evidence complained of. It does not appear that 
plaintiff sought to vary, contradict, or deny the execution of the assignment. We 
think the rule under which such evidence admissible is well stated as follows: 

“The objection to parol evidence does not apply where it is offered not for the 
purpose of contradicting or varying the effect of a written contract or admitted 
authority, but to disprove the legal existence or rebut the operation of the instru- 
ment, and in order to determine the validity of the writing the true character of 
the transaction may always be shown.” 17 Cyc. § 18, p. 694. 

“The existence of a contemporaneous parol agreement between the parties 
under the influence of which a note or contract has been signed, which is violated 
as soon as it has accomplished its purpose in securing the execution of the paper, 
may always be shown when the enforcement of the paper is attempted. It is a plain 
fraud to secure the execution of an instrument by representations differing in im- 
portant particulars from those contained in the paper, and, after the paper has been 
signed, attempt to compel literal compliance with its terms, regardless of the con- 
temporaneous agreement without which it would never have been signed at all.” 10 
R. C. L. § 253, p. 1059. 
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“Oral testimony is not competent to change or vary the terms of a written in- 
strument, but may be introduced to show that by an agreement of the parties at the 
time of its execution, such instrument was executed by one and accepted by the 
other of the parties thereto, for a purpose wholly different from that alleged in the 
petition.” Humphrey v. Timken Co., 12 Okl. 413, 75 P. 528. 

In the case of Rex Petroleum Co. v. Black Panther Oil & Gas Co. et al., 66 
Okl. 7, 166 P. 1083, the plaintiff declared upon an oral contract by the terms of 
which it claims the defendants were due the sum of $],000 for the sale of oil, and 
attached to its petition a complete contract made between plaintiff and defendants 
wherein defendants warranted plaintiff a quantity of oil, and alleged that such writ- 
ten contract embodied the terms and conditions which defendants desired to be 
kept and observed in the sale of the oil, and alleged that it was understood at the 
time the written contract was executed that the same was to be used merely in 
closing a deal with a prospective purchaser by assignment. The defendants de- 
murred to plaintiff’s petition as seeking to recover upon an oral agreement which 
sought to vary the terms of a written contract; held: 

“Where an oral contract is sued upon, and a written contract is attached to the 
petition as an exhibit, which the plaintiff alleges was made and entered into as 
a part of the oral contract, and for the purpose of carrying out the oral contract, 
and no other, held, that such petition is not subject to demurrer on the ground 
that the oral contract declared upon attempts to vary the terms of a written con- 
tract. 

“The rule that a written contract cannot be altered, changed, or terms varied, in 
the absence of allegations and proof of mistake, fraud, or failure of consideration, 
by parol proof, does not apply invariably and without exceptions, and one of those 
exceptions is that where a transaction is entered into between parties the terms of 
which are yet to be carried out, in other words, are executory, as future covenants 
and promises, some of the provisions of which are verbal and some one or more are 
in writing, the above rule as to varying the terms of a contract does not apply, 
and the parol terms and provisions of said contracts may be proved. And this is 
upon the theory that the main transaction rests in parol and the written portion be- 
ing an incident connected with the main transaction.” Edwards v. City National 
Bank of McAlester, 83 Okl. 204, 201 P. 233. 

“The rule which excludes parol evidence when offered to contradict or vary 
the terms, provisions, or legal effect of written instruments has no application to 
collateral undertakings or cases in which the written instrument was executed in 
part performance of an entire oral agreement.” City National Bank of McAlester 
y. Edwards, 100 Okl. 202, 229 P. 487. 

Similar holdings by this court will be found in the following: Smith & Co. v. 
Thesmann, 20 Okl. 133, 93 P. 977, 15 Ann. Cas. 161; Colonial Jewelry Co. v. Brown, 
38 Okl. 44, 131 P. 1077; Gamble v. Riley, 39 Okl. 363, 135 P. 390; Mackin v. Darrow 
Music Co., et al., 69 Okl. 1, 169 P. 497; Bank of Commerce v. Webster, 70 Okl. 68, 
172 P. 943; Hartley v. Riley, 85 Okl. 101, 204 P. 920; Motor Co. v. Funk, 117 Okl. 
97, 245 P. 571. 

“An assignment of a policy of insurance against loss by fite may be proved by 
parol evidence to have been given and accepted as collateral security for a debt due 
from the assignor to the assignee. * * *”+Merrill v. Colonial Mutual Fire Ins. 
Co., 169 Mass. 10, 47 N. E. 439, 61 Am. St. Rep. 268. 

“It is not infrequently the case that an assignment to a creditor as collateral 
security for a debt is, upon its face, an absolute transfer. In such case, it is well 
established, parol evidence, is admissible to prove the real intent of the parties and 
the transaction may be shown to have been a transfer of security and not a sale 
to the creditor.” Clarke v. Fast, 128 Cal. 422, 61 P. 72; Price v. Bank, 62 Kan. 743, 
64 P. 639; Dixon v. Life Ins, Co., 168 Mass. 48, 46 N. E. 430; Chamberlain v. But- 
ler, 61 Neb. 730, 86 N. W. 481, 54 L. R. A. 338, 87 Am. St. Rep. 478; Rice v. Rice, 
101 Kan. 20, 165 P. 799. 

Plaintiff in error complains of the admission of its petition filed against its 
local agent in another and different action. We see no reason why the petition 
would not be admissible for the purpose for which it was admitted—that is, to 
prove the agency of H. D. Pierson. The plaintiff alleged and introduced evidence 
to show that the said Pierson was the agent of the defendant company, and the 
defendant introduced oral testimony to show that the said Pierson was not its 
agent at the time in question; the petition admitted in evidence recited and con- 
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tained the allegation that the said Pierson was the agent of the defendant company 
at the time in question, and such petition was verified under oath by an officer of de- 
fendant company. 

[3] The third and last proposition presented by defendant is that the verdict 
of the jury is not sustained by the evidence and is contrary to law, and say the 
evidence disclosed that H. D. Pierson was not the agent of the Niagara Fire 
Insurance Company at the time the assignments involved were made; that plain- 
tiff, Flowers, made an absolute assignment of his interest to Pierson without any 
conditions or limitations whatsoever. The said H. D. Pierson, who was called as 
a witness on behalf of the defendant, testified on cross-examination that he was an 
agent of the defendant company at the time the assignments in question were made 
to him. The verified petition of the defendant was introduced in evidence, and al- 
leged that he (Pierson) was an agent of the company at the time in question, and 
we think from all the evidence that the jury was justified in finding the said Pierson 
to be the agent of the company. 

We think the evidence clearly shows that the assignment made by plaintiff was 
a conditional one and made for the purpose of collecting the insurance, and was not 
an absolute assignment for value. The evidence of the witness Pierson, we think, 
corroborates that of the plaintiff on that point. True, on direct examination, or un- 
der examination by attorneys for the defendant, his evidence was that he purchased 
the assignment and gave his note for the sum of $418, but upon cross-examination 
he admitted that the note was never accepted by the plaintiff and was never taken 
from his office; that it was agreed and understood that he would pay the plaintiff 
from the proceeds of the policy the sum of $418. The defendant company evi- 
dently never relied on such assignment in that it never credited the local agent, 
Pierson, with any sum under such assignment. The check or draft in payment 
of the loss under the policy was made payable to the plaintiff, and to its agents, 
including Pierson, and we think that the evidence shows that the assignment by 
the plaintiff to the agent, Pierson, was made without any consideration as to the 
sum of $418, and that it was made for the specific purpose of expediting the pay- 
ment and collection of the sum and amount justly due the plaintiff, and to enable 
the defendant company to credit the account of its local agent with the sum of 
$332. The cause was fairly submitted under instructions upon the theories of both 
plaintiff and defendant, and the verdict of the jury, we think, is amply supported 
by the evidence. 

We therefore conclude that the judgment of the lower court should be and is 
hereby affirmed. 

Bennett, P. C., and Teehee, Reid, and Foster, CC., concur. 

Per Curiam. Adopted in whole. 


HARTFORD FIRE INS. CO. * a CONN., v. BAKER et al. 
(No. 15302.) 
Supreme Court of Oklahoma. Sept. 13, 1927. 
Rehearing Denied Oct. 18, 1927. 
260 Pacific Reporter 6. 
(Syllabus by the Court.) 

1, INSURANCE—POLICY INSURING AGAINST LOSS THROUGH PERILS 
OF TRANSPORTATION HELD TO COVER LOSS OF JEWELRY 
DROPPED OR LEFT IN RAILWAY CARRIAGE. 

Defendant issued its “tourist’s policy,” wherein it insured the plaintiffs against 
loss of personal property arising through all the risks and perils of fire, lightning, 
navigation, and transportation, and the policy attached from the time the property 
insured was taken from the residence of the assured. The policy also provided 
that the loss by pilferage or theft while the articles were in the custody of insured 
was not covered by the policy. Held: That loss occasioned by inadvertently drop- 
ping or leaving the articles in failway carriages, or other public conveyances, is 
covered by such policy, and recovery may be had thereunder. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

2. EVIDENCE—TESTIMONY OF PARTY SUING INSURER FOR LOSS OF 
JEWELRY AS TO REPLACEMENT VALUE BASED ON INFORMA- 
TION FROM DEALERS HELD ADMISSIBLE (COMP. ST. 1921, § 6009.) 
Section 6009, Comp. St. 1921, provides: In estimating damages * * * the 





90 The Insurance Law Journal, Vol. 70 [Jan., 1928 


value of property to a buyer or owner thereof, deprived of its possession, is deemed 
to be the price at which he might have bought an equivalent thing in the market 
nearest to the place where the property ought to have been put into his possession, 
and at such time after the breach of duty upon which his right to damages is 
founded as would suffice with reasonable diligence for him to make such a pur- 
chase. Held: That where plaintiff lost a piece of jewelry and immediately made 
injuiry of the dealer from whom the article was purchased, and inquired of other 
dealers in jewelry, the cost of replacing the lost articles, she may testify as the re- 
sult of such inquiry, what the replacement value of the lost article was at the 
time of loss. 
(For other cases, see Insurance, Dec. Dig. § 142[4].) 


3. INSURANCE—WHERE $4,000 TOURIST POLICY COVERED GOODS 
WORTH $10,250, ALLOWING RECOVERY FOR FULL VALUE OF 
LOST ARTICLE WAS ERROR THROUGH CLAUSE PROVIDING FOR 
PROPORTIONATE REIMBURSEMENT WAS NOT PLEADED. 
Where, in an action on a tourist policy of insurance, providing that, in case 

the property insured is in different places, the policy covers at each place that pro- 

portion of the whole amount of the policy that the value of the property in each 
place bears to the value in all, and that, in the event of loss, the policy shall pay 
such portion of same as the sum thereby insured bears to the aggregate cash value 
of all the property covered thereunder, and at the trial of the case the evidence 
offered by plaintiffs showed the value of the lost article to be $800, and that portions 
of the property covered by the policy were in different places at the time of the loss, 
that the aggregate value of the property covered by the policy was $10,250 and that 
the amount of insurance carried was $4,000, it is error to render judgment against 
the defendant for the full value of the article lost, though defendant fails to plead 
such provision. 

(For other cases, see Insurance, Dec. Dig. § 645[5].) 


4. APPEAL AND ERROR—ALLOWING RECOVERY OF FULL VALUE OF 
LOST JEWELRY UNDER POLICY PROVIDING FOR PAYMENT OF 
PROPORTION OF VALUE IMPROPER AND WILL BE REDUCED 
ON APPEAL (COMP. ST. 1921, § 780). 

Under section 780, C. O. S. 1921, this court has the power, on appeal, to modify 
the judgment of any county, superior or district court and where the record clearly 
shows the judgment of any such court to be excessive and the amount of such 
excess, and definitely, clearly, and satisfactorily shows the amount for which 
judgment should have been rendered, this court will modify the judgment accord- 
ingly. The judgment in the instant case is modified reducing plaintiff’s amount 
of recovery from $800 to $312.20. 

(For other cases, see Appeal and Error, Dec. Dig. § 1151[2].) 


£. INSURANCE—IN ACTION ON TOURIST POLICY, EVIDENCE THAT 

JEWELRY WAS LOST FROM PERILS OF TRANSPORTATION HELD 

SUFFICIENT TO GO TO JURY. 

Evidence examined; held sufficient to sustain the trial court in submitting the 
case to the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Tulsa County: Edwin R. McNeill, Judge. 

Action by Frank A. Baker and another against the Hartford Fire Insurance 
Company of Hartford, Connecticut, to recover on a tourist’s insurance policy. 
Judgment for plaintiffs, and defendant appeals. Modified and affirmed. 

Rittenhouse & Rittenhouse, of Oklahoma City, and Myers & Snerly, of Chica- 
go, Ill, for plaintiffs in error. 

Benjamin C. Conner and Harry A. Tallman, all-of Tulsa, for defendants in error. 

Herr, C. The defendants in error will be referred to as plaintiffs and the 
plaintiff in error as the defendant, as the parties appeared in the trial court. . 

Plaintiffs brought this suit against the defendant on a tourist’s policy of in- 
surance to recover the value of a diamond and platinum bowknot brooch which they 
allege was of the value of $800. The trial resulted in a verdict and judgment in 
favor of the plaintiffs in the amount sued for. Defendant appeals. ; 

The policy sued on insures on baggage and personal effects of the plaintiffs 
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and members of their family from the time the property insured is taken from 
the residence of the insured and continues wherever said property may be, cover- 
ing against all the risks and perils of fire, lightning, navigation, and transportation, 
including the risk of theft while being transported by any common carrier, in the 
sum of $4,000. The policy further insures against loss by theft from rooms occur 
pied by insured in any hotel or boarding house and loss by theft of baggage 
while in transit in custody of any common carrier, providing such baggage has been 
properly checked. Said policy provides that loss by theft of articles in the custody 
of the insured in or on steamships, railroad cars, or other conveyances shall not be 
covered by the policy. 

The plaintiffs allege that the loss of said brooch occurred on the 28th day of 
October, 1921, while Mrs. Baker, one of the plaintiffs, was a regular passenger on 
the train known as the Lake Shore Limited of the Grand Central Railroad lines, 
traveling between New York and Chicago; that in some manner not entirely clear to 
her but arising out of the confusion and risks of transportation she misplaced and 
lost said brooch and that said loss was not occasioned by pilferage or theft. 

At the close of plaintiff’s testimony, defendant moved the court for a directed 
verdict in its favor, which was by the court denied. This ruling is assigned as 
error. 

It is contended by the defendant that the evidence fails to establish that the 
brooch was lost while insured was traveling on the train, as alleged and contended 
by the plaintiffs. There is no direct evidence as to how the brooch disappeared. 
The only evidence which tends to shed any-light upon the proposition consists of the 
testimony of the plaintiff, Mrs. Baker; the defendant offered no evidence. Mrs. 
Baker testified that she boarded the train at New York on the 28th day of October 
1921; that her destination was South Bend, Ind.; that immediately before she left 
the hotel in New York, she placed the brooch in her traveling bag; that she car- 
ried the bag in her hand on her way from the hotel to the train and it remained in 
her possession until she boarded the train; that the brooch was dropped into the 
bag loose; that she had, in addition to said brooch, in said bag, a Pullman robe, a 
night dress, and some toilet articles; that the bag was not locked; that she opened 
her bag in her berth at night upon retiring and took therefrom certain articles; and 
that she again opened her bag in the morning and removed therefrom certain toilet 
articles; that shortly after arrival at South Bend she opened the bag and discovered 
the loss of the brooch. She further testified that she kept the bag in her exclusive 
possession from the time she left New York until she arrived at South Bend. 

It is the theory of plaintiffs that in removing some of the articles from the 
traveling bag, while on the Pullman, the brooch was lost. It is contended by the de- 
fendant that the evidence is insufficient to establish, as a matter of fact, that the 
loss so occurred, and contends that the court therefore erred in overruling its mo- 
tion for a directed verdict. 

_ [5] We are of the opinion that there was sufficient evidence from which the 
jury might have reasonably inferred that the loss occurred as contended by the 
plaintiffs and that the court ruled correctly in submitting this issue to the jury. 

[1] Defendant further contends that, even though the plaintiffs’ theory of the 
loss is correct, such loss is not covered by the policy of insurance. It is not cont 
tended that the property, while in the personal custody of the insured, was not 
covered by the policy, provided the loss was not occasioned by pilferage or theft. 
Defendant, in its answer, alleges the loss occurred by pilferage or theft while the 
article was in the custody of plaintiffs, and the burden of proving the loss, in such 
manner, was upon the defendant, but as it did not introduce or attempt to intro- 
duce any evidence in support of this defense, we assume it abandoned the same. 
If the policy covered any loss while the property was in the custody of the as- 
‘sured, the query presents itself: Under what circumstances could a loss occur 
while the property was in the custody of the assured that would make the de- 
fendant liable? It is necessary to consider what was meant by the term “all the 
risks and perils” of navigation and transportation. ‘The term “perils of navigation” 
has a fixed and definite meaning in law. as has the term “perils of transportation.” 
In Pitcher v. Hennessey, 48 N. Y. 419, Earl, C., in discussing the term “risk of 
navigation,” said: 

“The learned judge who wrote the opinion of the General Term held that these 
words had a fixed legal signification, and meant the same as perils of the sea, or 
perils of navigation. These latter terms are held to cover losses or damage oc- 
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casioned by stress of weather, winds, waves, lightning, tempest, rocks, sands, and 
other extraordinary causes which no human care or foresight could guard against 
or prevent (Story on Contracts, § 166; 2 Parsons on Mar. Law, 219; Angell on 
Car. § 168), and very likely they would not cover this peril. But there is no case 
holding that ‘risk of navigation’ means the same thing as ‘perils of navigation,’ and 
there is no authority that I have been able to find, defining or fixing the meaning of 
this term. Hence we are to construe these words in the connection in which they 
are used, applying the ordinary canons of construction.” 

In the case of Goix v. Knox, 1 Johns. Cas. (N. Y.) p. 337, the following rule 
is announced: 

“Where a policy of insurance contains the written clause ‘against all risks,’ it 
protects the insured against every loss happening during the voyage, except such as 
may arise from its fraudulent acts.” 

In the discussion of the case, the court, in its opinion at page 340, says: 

“In the present case there is no warranty, either express or implied, nor any 
representation that the ship or goods were neutral property, and besides the usual 
risks inserted in printed policies, this policy declares that the insurance is to be 
‘against all risks.’ [a] This expression is vague and indefinite; but if we allow it 
any force, it must be considered as creating a special insurance, and ertending to 
other risks than are usually contemplated. We are inclined to give it a liberal con- 
struction, and apply it to all losses, except such as arise from the fraud of the in- 
sured.” 

Counsel for defendant cite numerous authorities construing the phrase “perils 
of the sea,” and in the discussion of the case proceed throughout upon the theory 
that such phrase is synonymous with the phrase, “all the risks and perils of trans- 
portation.” In this we think counsel are in error, as shown by the authorities above 
cited. We therefore conclude that the loss comes within the terms of the policy 
sued upon. 

(2] In the trial of the case, the plaintiff, Mrs. Baker, was permitted to testify, 
over and against the objection and exception of the defendant, that she made inquiry 
of the firm from which she bought the brooch, and at other places, as to the price 
at which said brooch could be replaced, and testified that she had some knowledge 
as to the value of jewelry and that it would take $800 to replace the brooch. The 
action of the court in admitting this testimony is assigned as error. The measure of 
damages in cases of this sort is defined by our statute, section 6009, Comp. Stat. 
1921, as follows: : 


“In estimating damages, except as provided by the two following sections, the 
value of property to a buyer or owner thereof, deprived of its possession, is 
deemed to be the price at which he might have bought an equivalent thing, in the 
market nearest to the place where the property ought to have been put into his 
possession, and at such time after the breach of duty which his right to damages is 
ei as would suffice, with reasonable diligence, for him to make such a pur- 
chase.” 


The evidence offered seems to be in accordance with the provision of the sta- 
tute above quoted, and the court committed no error in overruling the objection of its 
introduction. 


It is further contended by the defendant that the judgment is excessive and 
that the court erred in its instruction to the jury wherein the jury was instructed 
that, in the event they found plaintiffs were entitled to recover, they would be en- 
titled to recover an amount equal to the price at which they could have purchased a 
like diamond and platinum brooch in the market nearest to the place where the 
brooch in question ought to have been put in their possession. We think this conten- 
tion must be sustained. The policy sued upon contains the following provision: 

“It is understood and agreed that, in case the property insured is in different 
places, this policy covers at each place that proportion of the whole amount of the 
policy that the value of the property in each place bears to the value in all; and 
that in the event of loss, this policy shall pay such portion of same as the sum 
—, insured bears to the aggregate cash value of all the property covered here- 
under.” 

It is contended by the plaintiffs that defendant in its answer did not plead its 
reduced liability under the terms of the policy above quoted, and therefore was and 
is not entitled to rely upon such provision as a defense either in the trial court or 
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in this court, and to sustain this contention cite the case of Liverpool & London & 
Globe Insurance Co. v. Cargill, 44 Okl. 735, 145 P. 1134. 

In the case cited, action was brought on a fire insurance policy to recover 
damages for the total destruction of a building. There was attached to said 
policy a vacancy permit rider limiting the amount of recovery in case of loss 
by fire, while the building was vacant, to two-thirds of the loss or damage sus- 
tained. The court held that it was necessary for the defendant to plead the loss 
of the building while vacant in order to be entitled to the benefit of this pro- 
vision, and in rendering the opinion, at page 737 (145 P. 1134), use the following 
language: : 

“The limitation upon the amount of recovery was dependent upon the building 
becoming vacant, and not the mere indorsement of the vacancy permit upon the policy. 
If the building was vacant at the time of the loss, and this fact had been pleaded as 
a defense, plaintiff’s recovery would be limited as provided in the vacancy permit. 
Being a condition subsequent, it devolved upon defendant both to allege and prove 
a state of facts releasing it from the observance of its original undertaking to pay 
the full amount of the policy.” (Italics are ours.) 

We think the cited case does-not control under the facts in this case. The de- 
fendant in the instant case does not not reply upon any condition subsequent to re- 
lieve it from its original obligation to pay the full amount of the policy. The policy 
insures in the sum of $4,000 various articles, the aggregate value of which, as 
shown by the evidence, is $10,250. The policy does not provide for the payment of 
the full value of the loss of any article, but, on the contrary, provides, upon its 
face, the manner in which damage occasioned by loss of any specific article shall 
be computed. 

[3] The burden was on the plaintiffs to prove their damage and the amount 
thereof resulting from the loss of the brooch. Plaintiffs introduced the policy in 
evidence and certainly are bound by its terms. The plaintiff, Mrs. Baker, established 
by her own testimony that portions of the property covered by the policy were at 
several different places at the time of the loss; that the value of all articles covered 
by the policy was $10,250; that the value of the lost brooch was $800. Such being 
the facts admitted by the plaintiffs, we must hold that they were not, under the 
terms of the policy, entitled to recover more than 4,000/10,250 of $800, or $312.20, 
and that the judgment in excess of this amount is, to that extent, excessive. 

The defendant was not obliged to plead this condition in the policy in order to 
avail itself of the benefits thereof, as is held in the following cases: Continental Ins. 
Co. v. Coons, 14 Ky. Law. Rep. 136; McFetridge v. American Ins. Co., 90 Wis. 
138, 62 N. W. 938; Hibernia Ins. Co. v. Starr (Tex. Sup.) 13 S. W. 1017. 

In the case of McFetridge v. American Ins. Co., supra, in paragraph 2 of the 
syllabus, the following rule is announced: 


“Where, in an action on a policy providing that, in case of additional insur- 
ance, defendant shall be liable only for the proportion of the loss his insurance 
bears to the total insurance, the proofs of loss furnished by insured, and put in 
evidence by him, show that there was additional insurance, it is error to render 
judgment against defendant for the total loss, though he failed to plead such pro- 
vision.’ 

In discussing the proposition at page 939, the court says: 


“The policy expressly authorized additional insurance on the property insured, 
and provided that, in case of other insurance thereon, then the defendant should only 
be liable for such ratable proportion of the loss or damage as the amount insured 
by the defendant should bear to the whole amount insured thereon, without ref- 
erence to the dates of different policies or the solvency of the underwriters. It 
is true the defendant has not pleaded this provision of the policy, but the question 
here presented is whether the plaintiff is entitled to recover the whole amount of his 
loss from the defendant, under the policy and the admitted facts in the case. It ap+ 
pears from the proofs of loss furnished by the plaintiff, and put in evidence by him, 
that, at the time of the fire, the plaintiff held policies of insurance upon the same 
property in three other companies—two for $1,000 each, and one for $2,000. Such 
being the facts admitted by the plaintiff, we must hold that the defendant is in 
no event liable for any more than one-third of the amount of such loss.” 


on In the case last above cited, in paragraph 1 of the syllabus, the holding is as 
OllOWS : 
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“Where suit is brought on a policy of fire insurance which stipulates that the 
company will not be liable for a greater proportion of any loss than the sum 
thereby insured bears to the whole amount of insurance, and there is some evidence 
that the loss was less than the whole amount of insurance, it is reversible error 
to refuse to instruct the jury as to the pro rata liability of the defendant, 
though such limitation of liability was not pleaded by the defendant.” 

In the discussion of this case the court says: 

“But appellee says defendant did not plead the matter so relied on. This 
is true; but we think it was not necessary to plead it, under the circumstances. 
Plaintiff sued on the policy, declaring that defendant agreed as follows, to wit: 
‘That in. consideration of $17.50 _by said plaintiff paid to said defendant, and of 
the agreements and conditions in said policy of insurance contained,’ etc.; and 
also setting up the fact that $1,000 additional concurrent insurance was per- 
mitted. Plaintiff also read in evidence the policy, with its conditions, which 
were a necessary part of it, and also testified, without objection, that he took 
out the other policy on the same property. Under these circumstances the 
court should have instructed the jury as to law of the case made. Besides 
this, we are of the opinion that it devolved upon the plaintiff to show that he 
was entitled to recover, and how much he was entitled to under the policy.” 

The above cited cases are not in conflict with the holding of this court in 
the case of Liverpool & London & Globe Ins. Co. v. Cargill, supra, cited by 
plaintiff. 

Counsel for defendant specifically excepted to that part of the court’s in- 
— submitting to the jury plaintiff's measure of damages as hereinabove 
quoted. 

We think the trial court erred in giving this instruction, but, as we view 
the case, this will not necessarily cause a reversal of the judgment. 

[4] Under section 780, C. O..S. 1921, this court has the power, on appeal, 
to modify the judgment of any county, superior, or district court, and where 
the record clearly shows the judgment of any such court to be excessive and the 
amount of such excess, and definitely, clearly, and satisfactorily shows the 
amount for which judgment should have been rendered, this court will modify the 
judgment accordingly. 

Judgment should be modified allowing a recovery in the sum of $312.20, and as 
so modified should be affirmed. 

Bennett, P. C., and Diffendaffer, Hall, and Jeffery, CC., concur. 

Per Curiam. Adopted in whole. 


STOKES et. al. v. LIVERPOOL & LONDON & GLOBE 
INS. CO. (No. 12292.) 
Supreme Court of South Carolina. Oct. 21, 1927. 
139 Southeastern Reporter 846. 
2. INSURANCE—REJECTING EVIDENCE THAT FIRE POLICY WAS 
WRITTEN FOR LUMP PREMIUM, AND RATE WAS SAME ON 
ALL PROPERTY COVERED, HELD NOT ERROR. 


In action on fire insurance policy covering building and appurtenances, re- 
jection of testimony that policy was written for lump premium, and that rate 
was the same on all property covered, held not error. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Cothran, J., dissenting. 

Appeal from Common Pleas Circuit Court of Darlington County; J. K. 
Henry, Judge. 

Action by M. L. Stokes and another against the Liverpool & London & 
Globe Insurance Company. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 

Jas. H. Fowles, of Columbia, and Dargan & Paulling, of Darlington, for 
appellant. 

Miller & Lawson, of Hartsville, and J. Monroe Spears, of Darlington, for 
respondents. 

Watts, C. J. The following statement appears in the “case for appeal” before 
this court: 
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“This action was commenced in June, 1922, by a service of a summons and 
complaint and was tried at the fall term of court at Darlington in 1923 before 
the late Hon. N. G. Evans, special judge, and jury, and resulted in a verdict 
for the defendant. The plaintiffs appealed to this court and in opinions No. 
11683, filed February 12, 1925, a new trial was ordered. These opinions are 
reported in 126 S. E., commencing at page 649. The new trial was had on 
November 2, 1925, before Hon. J. K. Henry, presiding judge, and a jury, and 
resulted in a directed verdict for plaintiffs for $4,000 and interest from Jan- 
uary 23, 1922, and upon this verdict judgment was entered. From this judg- 
ment, notice of intention to appeal was served by the defendant. 

“The printed case in the former appeal is hereby made a part of this ap- 

eal.” 
. There are four exceptions. Exception 2 was abandoned at the hearing in 
this court. The issues raised by the exceptions are: 

“I. Was it error to reject evidence that the policy of insurance had been 
assigned to the Bank of Oates? 

“III. Was it error to reject evidence that a claim and delivery proceeding 
affecting the insured property had been commenced? 

“IV. Was it error to reject testimony that the policy was written for a 
lump premium and that the rate was the same on all the property covered?” 

As to the first exception: It is no longer a question in this case in view 
of the decision of this court in the former appeal, and in view of what oc- 
curred at the trial. Mr. Fowles conceded that as a defense this question was 
eliminated. This exception is overruled. 

[1] As to the third exception: There is no doubt under the evidence, and 
no other conclusion could be drawn, but that it was partnership property, and 
a judgment against a partner individually, in which the other partner is not 
joined, is not valid as to partnership property. This the court held in its for- 
mer opinion in this case, and under the testimony in this case and under all 
of the authorities, a partnership existed between the respondents as to the 
property involved here; no other inference could. be drawn under the evidence 
in the case. 

[2] There is no merit in the fourth exception. 

All exceptions are overruled as being without merit, and no error on the 
part of his honor as complained of, and judgment affirmed. 

Blease and Stabler, JJ., concur. 

Carter, J., concurs in result. 

_ CorHran, J. (dissenting). This is an action upon a policy of fire insurance, 
issued September 17, 1921, to M. D. Stokes and M. L. Stokes (husband and 
wife), in the sum of $4,000, upon the following property: The gin building, 
$1,500; the gin and appurtenances, $1,500; and the engine and appurtenances, 
$1,000. The entire property was destroyed by fire on November 23, 1921. The 
company on demand refused to pay the amount of the insurance, and on June, 
1922, this action was commenced. 

The complaint alleges that at the time the policy was issued Mr. and Mrs. 
Stokes were partners in business at Lydia, S. C., under the firm name of M. 
L. and M. D. Stokes, and that they had an interest in the property insured as 
owners of it fo an amount exceeding the amount of the insurance. In other 
respects the complaint is in the usual form. (Note. In the report of the 
case in 130 S. C., upon former appeal, at page 529, the word “not,” in line 17 
from the top, should be deleted. See 126 S. E. at page 651, where the sentence 
correctly appears without that word.) 

_ , The answer of a defendant contains practically a general denial which put 
in issue the allegation of the complaint as above referred to and all other ma- 
terial allegations of the complaint. See observations upon this subject at page 
529 in the opinion of the writer. It also set up certain affirmative defenses as 
follows: (1) That, before the loss, the insured had assigned the policy to the 
Bank of Oates, causing a forfeiture of the policy under a provision contained 
therein that “this entire policy shall be void * * * if this policy shall be 
assigned before a loss’; (2) that, before the loss, the holder of a retention 
of title contract covering the machinery and not the building instituted an ac- 
tion of claim and delivery against the owner of the machinery, for the pur- 
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pose of foreclosing his claim upon it, causing’ a forfeiture of the policy un- 
der a provision contained therein that “this entire policy shall be void * * * 
if, with the knowledge of the insured, proceedings be commenced * * * of 
any property insured hereunder by reason of any mortgage or trust deed”; 
(3) that, before the loss, the holder of a retention of title contract covering 
. the machinery and not the building instituted an action of claim and delivery 

against the owner of the machinery, for the purpose of foreclosing his claim 
upon it, causing a forfeiture of the policy under a provision contained therein 
that “this entire policy shall be void * * * if any change * * * take 
place in the interest, title, or possession of the subject of insurance.” 

The case was first tried before the late Hon. N. G. Evans, as special judge, 
and resulted in a verdict for the defendant. Upon appeal by the defendants 
the judgment was reversed and a new trial ordered. 130 S. C. 521. The lead- 
ing opinion was written by Justice Watts. He was of opinion that the ex- 
ceptions which challenged the admission of evidence tending to show that 
one W. H. Steele, who held a title retention contract signed by M. D. Stokes, 
covering the gin and other machinery, had instituted claim and delivery pro- 
ceedings, and the charge of the judge in reference thereto should be sus- 
tained, upon the ground that all of the property insured was partnership prop- 
erty, and that a proceeding against one partner to foreclose a contract which 
he alone had signed would not constitute a forfeiture under the policy, as 
claimed by the defendant. He also held that the assignment of the policy as 
collateral security did not constitute a forfeiture of the policy. Upon these 
grounds he held that the defendant had failed to sustain its defenses and 
that a directed verdict should have been ordered in favor of the plaintiffs for the 
full amount of the policy with interest. Justice Fraser concurred in the opin- 
ion of Justice Watts, except that in his opinion a new trial should be ordered 
instead of a directed verdict. Justice Cothran wrote a concurring and dissent- 
ing opinion, in which he concurred with Justice. Watts in his disposition of 
the exceptions assigning error in allowing the defendant’s amendment and in 
his holding that an assignment of the policy as collateral did not constitute 
a forfeiture. He dissented from the conclusion that the evidence showed that 
the machinery was partnership property; on the contrary, that it showed the 
title to the building to have been in Mrs. Stokes and of the machinery in Mr. 
Stokes; that the retention of title contract constituted a mortgage; and that 
the suit in claim and delivery was an action of foreclosure within the terms of 
the policy. He left open the question of the effect of the agent’s knowledge 
of the existence and past maturity of the mortgage and also of the effect of 
a forfeiture of Mr. Stokes’ interest upon the interest of Mrs. Stokes. In that 
opinion Justice Marion concurred, I think, therefore, that every question of 
fact has been left open; that every question of law, except those wherein Justice 
Cothran concurred with Justice Watts, is in a similar condition. 

The case then came for trial before his honor, Judge Henry, and a jury. 
His honor ruled out practically all testimony offered by the defendant, and 
naturally directed a verdict for the plaintiff for the full amount, doing ex- 
actly what a majority of the court upon the former appeal decided could not 
be done. He ruled out testimony tending to establish the following facts set 
up by the defendant as defenses to the right of the plaintiffs to. recover: (1) 
That the policy, prior to the fire, had been assigned to the Bank of Oates and 
was then held by that bank; (2) the retention of title contract, alleged to have 
been executed by M. D. Stokes to W. H. Steele July 1, 1920, covering the ma- 
chinery in the gin house; (3) the fact that the machinery covered by the re- 
tention of title contract was the same as that covered by the policy of insur- 
ance; (4) the record of the claim and delivery proceedings brought by W. H. 
Steele, instituted November 7, 1921, before the fire, for the recovery of the 
possession of the property covered by the retention of title contract of July 
1, 1920; (5) testimony to the effect that the policy was written for a lump 
premium and that the rate was the same on all property covered by the pol- 
icy, such evidence tending to show that the policy was indivisible and entire. 

It has been decided upon the former appeal that the fact of the assignment 
of the policy as collateral security did not constitute a forfeiture of the policy 
under the provision therein that the policy should be void “if this policy be 
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assigned before a loss.” The appellant concedes this to be conclusive upon 
its special defense based upon that clause, but contends that the fact of assign- 
ment could be established in order to defeat the plaintiffs’ action, upon the 
ground that they were not the real parties in interest, under section 354 of 
the Code. 

I take the rule to be this: In an absolute assignment of a chose in action, the 
assignee, as the only real party in interest, can alone maintain an action upon the 
assigned chose in action; but in an assignment as collateral security, the original 
payee is to an extent, perhaps less than the assignee, a real party in interest, 
and may maintain the action upon making the assignee a party thereto, so 
that the interests of both parties may be determined in the one action and a 
full acquittance to the obligor concluded. The assignee also as a real party 
in interest may maintain the action. In the latter case it would appear pref- 
erable, for the same reasons, that the original payee be made a party. Gra- 
ham v. Light, 4 Cal. App. 400, 88 P. 373. 

If, therefore, the defendant has any ground of complaint, it is that the 
bank, assignee of the policy as collateral, has not been made a party. This 
would be a ground of demurrer for defect of parties, which is waived by failure 
to demur, under the express provisions of section 405 of the Code. 

The vexing question, however, is in connection with the defendant’s, special 
defense that the entire policy has been avoided under the following provision in the 
policy : 

“This entire policy shall be void * * * if with the knowledge of the insured 
foreclosure proceedings be commenced or notice given of sale of any property in- 
sured hereunder, by reason of any mortgage or trust deed.” 

The contention of the defendant was that on July 1, 1920, the defendant 
M. D. Stokes purchased from one W. H. Steele certain of the machinery 
covered by the policy of insurance and executed a contract, by which he agreed 
that the title to the machinery agreed to be sold shall remain vested in the 
seller until fully paid for in cash by the purchaser; that on November 7, 
1921, 16 days before the fire, W. H. Steele instituted a proceeding in claim and 
delivery for the possession of the gin machinery coveed by the retention of 
title contract, the conditions of which as to payment having been breached by 
the buyer, which proceedings were served upon M. D. Stokes on that day; that 
they constituted a breach of the conditions of the policy and rendered it void 
as to both the plaintiffs. 

All of this proposed evidence, tending to establish the special defense of 
the defendant, was excluded by the presiding judge. The evidence appears 
to have been excluded upon the ground that it had been conclusively settled, 
either by the previous decision of this court or by evidence upon the second 
trial, that the machinery on account of which the claim and delivery proceed- 
ings were instituted was partnership property, and that an action of that nature 
brought against one of the partners could not work a forfeiture of the policy 
under the provisions invoked by the defendant. This is also the ground upon 
which Chief Justice Watts bases his opinion: 

“There is no doubt under the evidence, and no other conclusion could be 
drawn, but that it (the machinery) was partnership property, and a judgment 
against a partner individually, in which the other partner is not joined, is not 
valid as to partnership property. This the court held in its former opinion in this 
case, and under the testimony in this case and under all of the authorities, a part- 
nership existed between the respondents as to the property involved here; no 
a inference could be drawn under the evidence in the case.” (Italics add- 
ed. 

With all deference I do not think that either statement is sustained by 
the record upon the former appeal or by the evidence upon the second trial. 

In his opinion upon the former appeal Mr. Justice Watts (then Associate, 
now Chief, Justice) was of opinion that: 

“The record shows beyond question that the property insured was the part- 
nership property of the appellants,” the plaintiffs. 

The writer, in a concurring and dissenting opinion, disagreed with that 
conclusion, being of the opinion that: 

“The evidence tends to show that Mrs. Stokes owned the land, and, of 
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course, the building erected upon it, and that Mr. Stokes owned the machinery, 
He certainly owned it (subject to the retention of title contract), when he 
bought it in July, 1920, and there is no evidence tending to show that he ever 
parted with any portion of his interest. * * * If it should be assumed that 
it (the business in which the husband and wife were claimed to be partners) 
was a ginning business, the conduct of that business was not inconsistent with 
separate ownership of the building of Mrs. Stokes and separate ownership of the 
machinery by Mr. Stokes.” 

In that opinion Mr. Justice Marion concurred. Mr. Justice Fraser concur- 
red generally in the opinion of Mr. Justice Watts, but thought that a new 
trial instead of a directed verdict should be ordered. If he had concurred in 
the conclusion that the machinery was partnership property, he would have 
agreed to the course suggested by Justice Watts, a directed verdict for the 
plaintiffs, as there was nothing then to prevent it. It appears more plausible, 
therefore, that he agreed to the conclusion of Justices Cothran and Marion 
for a new trial upon the grounds stated. But in any event, assuming that he 
intended to agree to all the conclusions of Justice Watts, the conclusions of 
those two Justices (Chief Justice Gary not participating), can no more be 
considered as adjudications than the contrary conclusions of Justices Cothran 
and Marion. So I do not think the statement that the court in its former opin- 
ion has held that the machinery was partnership property is correct, and think 
that that issue was entirely open to testimony on the second trial. 

Now, then, as to the other statement in the opinion of Chief Justice 
Watts, that no other conclusion can be drawn from the evidence than that 
the machinery was partnership property: I do not at all agree to this propo- 
sition; on the contrary, I think that, at the least, this was an issue of fact in 
the case which should have been submitted to the jury, and not taken from 
them as was done by a directed verdict for the plaintiffs. 

The written evidence proposed by the defendant, but excluded by the court, 
unquestionably tended to show that on July 1, 1920, M. D. Stokes purchased 
the machinery from Steele and executed a retention of title contract to him. 
He was certainly the owner of the property in his individual right at that time. 
It is a familiar principle of evidence that a condition once shown to have ex- 
isted will be presumed to have continued in the absence of opposing evidence. 
M. D. Stokes claims in his testimony that the building and the machinery both 
were partnership property, and yet, he was unable to produce the slightest writ- 
ten evidence, or parol, for that matter, to sustain his claim. Here was nothing 
to show that Mrs. Stokes ever conveyed or sold to him an interest in the 
building, or that he ever sold to her an interest in the machinery. The fact 
that they were partners in the mercantile business, and also in the ginning 
business, afforded no evidence that either had conveyed to the other an in- 
terest in the separately owned property. It is more probable that she put in her 
building and he put in his machinery which was subject to a mortgage, and 
that the partnership extended only to the ginning business and not to the property. 

Mr. Richardson, a witness for the defendant, the agent who wrote and de- 
livered the policy, testified that at the time M. D. Stokes stated to him that Mrs. 
Stokes owned the building and he the machinery. I do not see how it can be said 
that from this evidence no other reasonable inference could be drawn than that the 
machinery was partnership property. I think that the inherent improbability that 
a wife would convey a half interest in a building upon land owned by her, and that 
the husband would convey a similar interest in machinery owned by him, conceding 
that they were partners in the ginning business, is so great as to exclude such an 
inference from the evidence adduced, weak as it is. 

Now, then, assuming as we are justified in assuming, that under the evidence 
excluded the jury may have found that the machinery was not partnership property, 
but that Mrs. Stokes owned separately the building and Mr. Stokes the machinery, 
what would have been the effect upon the entire policy of the excluded evidence 
of the institution of the claim and delivery proceedings? 

I do not think that any additional authorities to those cited by me upon the 
former appeal (130 S. C. at pages 531, 532, 126 S. E. 649) are necessary to sustain 
the position that the retention of title contract of July, 1920, was, in legal con- 
templation, a chattel mortgage, or that the proceeding in claim and delivery was 
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an action to foreclosure a mortgage. If so, under the express terms of the policy 
the institution of such a proceeding avoided the policy, certaintly as to the interest of 
M. D. Stokes. 

This much is sufficient ground for the reversal of the judgment below as to 
M. D. Stokes. Unless a majority of the court agree with my conclusions above set 
forth, it would be a waste of time and energy to discuss the effect of a forfeiture 
of the interest of M. D. Stokes upon the interest of Mrs. Stokes. 


FIRE ASS’N OF PHILADELPHIA v. HINTON. (No. 316.) 
Court of Civil Appeals of Texas. Eastland. June 17, 1927. 
Rehearing Denied Sept. 16, 1927. 

Southwestern Reporter 178. 

1, INSURANCE—SHOWING THAT BY REASON OF FRAUD, ACCIDENT, 
OR MISTAKE POLICY WAS NOT AS CONTEMPLATED WOULD EN- 
TITLE PLAINTIFF TO REFORMATION OR JUDGMENT ACCORD- 
ING TO TRUE UNDERSTANDING. 

If by reason of fraud, accident, or mistake a policy does not contain terms 
agreed upon, plaintiff on proper pleading and proof would be entitled to a reforma- 
tion of the contract or to judgment according to true understanding provided re- 
covery was not otherwise barred. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


4. INSURANCE—NONCOMPLIANCE WITH RECORD WARRANTY 
CLAUSE HELD TO PRECLUDE RECOVERY ON INSURANCE POLICY 
IF OTHERWISE WARRANTED. 
Plaintiff’s noncompliance with record warranty clause contained in insurance 
policy held to preclude recovery if otherwise warranted. 
(For other cases, see Insurance, Dec. Dig. § 335[3].) 


5, INSURANCE—RESORT MAY NOT BE HAD TO EXTRANEOUS 
SOURCES FOR. INFORMATION ON STOCK TO DETERMINE 
— RECORD CLAUSE OF POLICY HAS BEEN COMPLIED 
WITH. 


Resort may not be had to extraneous sources for information on stock and loss 
in order to determine whether or not there has been substantial compliance with 
provisions of insurance contract requiring insured to keep certain stock records. 


(For other cases, see Insurance, Dec. Dig. § 335[3].) 


6. INSURANCE—RECOVERY ON FIRE POLICY HELD UNWARRANTED 
IN VIEW OF IMPLIED “DISTRIBUTION AVERAGE CLAUSE” AND 
STATE OF PROOF. 


Plaintiff in action to reform policy to make it cover goods in particular building 
and to recover thereon as reformed held not entitled to recover, even assuming that 
reformation of policy was granted, in view of “distribution average clause” read 
into policy under requirements of state fire insurance commission and failure of 
plaintiff to show value of property not destroyed. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Error from Dallas County Court at Law. . 


Action by H. P. Hinton against the Fire Association of Philadelphia. Judg- 
ment for plaintiff, and defendant brings error. Reversed and rendered. 


_Thompson, Knight, Baker & Harr’s, and Pinkney Grissom, all of Dallas, for 
plaintiff in error. 


Whitehurst & Whitehurst, of Dallas, for defendant in error. 


_ _ Lesur, J. H. P. Hinton, plaintiff below, on trial of this cause recovered a 
judgment against the defendant, Fire Association of Philadelphia, for $718.24, al- 
leged to be a loss from fire covered by a policy of insurance issued to him by 
that company through its agent W. F. Miller. The original suit was filed against 
both the insurance company and its agent, declaring on a loss under the terms of 
the policy. In a second amended petition the suit was abandoned as to. the agent, 
Miller, but it was alleged that the policy by its terms and conditions as originally 
contemplated was intended to and did, in fact, cover the merchandise in the hollow 
tile building and in a small frame building at the rear end of the tile building. 
The policy extended and was in force from March 20, 1921 to March 20, 1922, 
and was for $3,000, “$1,000 of which was on the one-story composition roof, hollow 
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tile building, * * * and $1,750 on his stock of merchandise * * * only while 
contained in the building above described.” 

The fire occurred February 6, 1922, and the goods destroyed thereby were, at 
the time, stored in the wooden structure or frame building about 35 feet to the rear 
of the hollow tile building. No injuiy resulted to the goods in the tile building or 
the structure housing them. The policy nowhere refers to the building destroyed 
by fire or the goods stored therein at the time. 

[1] From an order overruling a motion for a new trial the defendant brings 
error to this court. Plaintiff in error was defendant below, and the parties to this 
appeal will be referred to as styled in the lower court. 

To special issue No. 1 the jury found that it was the intention of the parties 
to the insurance contract that it should cover the merchandise located in both the 
hollow tile building and the frame building on the rear of the lot. As a basis for 
this finding it was necessary for the plaintiff to establish by a preponderance of the 
testimony that through fraud, accident, or mistake (as he alleged) the policy by its 
terms failed to embrace and protect the merchandise in the wooden building. If, for 
either reason alleged the policy did not contain the terms agreed upon, the plaintiff 
upon proper pleading and proof would be entitled to reformation of the contract 
to meet the original understanding, or to a direct judgment in accordance with the 
true understanding, provided recovery was not for some other reason defeated. 
Etna Insurance Co. v. Brannon, 99 Tex. 391, 89 S. W. 1057, 2 L. R. A. (N. S.) 
ag 13 Ann. Cas. 1020; Delaware Insurance Co. v. Hill (Tex. Civ. App.) 127 

. W. 283. 

If reformation of the contract or direct recovery, as mentioned, has any tenable 
foundation, it must be upon the allegation of mistake. Prior to the erection of the 
hollow tile building plaintiff had placed his insurance with the agent, Miller, and at 
times before the erection of the hollow tile building such insurance covered the 
goods in each of the wooden structures on lots 22 and 23, respectively. At the 
completion (1918) of the hollow tile building and during a conversation between 
plaintiff and defendant’s agent, Miller, with reference to insurance on his property, 
plaintiff testified on this trial: 

“I mentioned insuring the wooden building, and Mr. Miller said, ‘I don’t believe 
the company will accept that, but I can insure the goods in the brick building. 
* * *° Now, beginning in 1916, or prior thereto, Mr. Miller mentioned to me 
that he guessed I had better fix the policy up as to two buildings, and then there was 
nothing more said about the two buildings. When I built the new building I sup- 
posed it was the same two buildings, but there was nothing more said. * * * I 
just supposed it covered the stock in both buildings. * * * Nothing was said 
except that he had written a new policy and here it was, and I paid the premium. 
I just supposed it covered the stock in both buildings.” 

‘The policies seem to have been left with the agent for safe-keeping at his bank. 
This occurred each year on a renewal thereof. The goods in the frame building 
would necessarily have carried a higher rate of premium than those in the tile 
building. 

A portion of the testimony bearing on the matter under consideration has been 
set out, but it is fairly indicative-of the proof upon which rests the plaintiff’s right 
to reformation claim or a direct recovery on the contract alleged to have been, in 
tact, made. 

[2] Where fraud, accident, or mistake is relied on to modify, substitute, or add 
to the terms of a written contract, the evidence must be clear and convincing that 
the contract as written is not the one that was in contemplation of the parties when 
they made it, and which they believed had embodied in it the terms and provisions 
agreed upon. In this, policies of insurance do not differ from other contracts, 
Merchants’ & Manufacturers’ Inter-Insurance Alliance v. Hansen (Tex. Civ. App.) 
258 S. W. 257. 

[3] The plaintiff's evidence is wholly insufficient to establish his contention of 
fraud, accident, or mistake, and it furnishes no sufficient basis for the finding of 
the jury in that respect. The assignments complaining of the sufficiency of that 
testimony are sustained. 

[4] Conceding that the plaintiff's pleading and evidence in the respect discussed 
are sufficient to justify the verdict of the jury to the effect that the parties to the 
contract of insurance intended that its terms should extend to loss by fire of the 
goods in both the tile and frame buildings, there is still another and more certain 
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and effective obstacle to the plaintiff’s right to recover for the loss alleged. This 
lies in the failure of the plaintiff to comply with the well known record warranty 
clause provision of the policy: 

“Record Warranty Clause (Applies to Stock Only). 

“The following covenant is hereby made a part of this policy and a warranty 
upon the part of the assured: 

“Section 1. The assured will take a complete itemized inventory of stock on 
hand at least once in each calendar year, and within twelve months of the last pre- 
ceding inventory if such has been taken. Unless such an inventory has been taken 
within twelve calendar months prior to the date of this policy and together with a 
set of books showing a complete record of business transacted since the taking of 
such inventory, is on hand at the date of this policy, one shall be taken within thirty 
days after the date of this policy, or in each and either case, this entire policy shall 
be null and void. 

“Sec. 2. The assured will make and prepare, in the regular course of business, 
from and after the date of this policy, a set of books, which shall clearly and plainly 
present a complete record of business transacted, including all purchases, sales and 
shipments, both for cash and on credit, or this entire policy, shall be null and void. 

“The term ‘Complete record of business transacted’ as used above, is meant to 
include in said set of books, a complete record of all the property which shall go 
into the premises and be added to the stock, and of all property taken from the 
stock, whether by the assured or by others, even though not technically purchases 
or technically sales. 

“If the business of the assured under this policy be that of manufacturing, this 
complete record of business transacted must, in addition, show all the raw material 
received and all products manufactured therefrom, including the cost of manufac- 
ture and must show waste in process of manufacture, and must show all the raw 
material and manufactured property which is taken from the building described. 

“Sec. 3. The assured will keep and preserve all inventories of stock taken during 
the current year and also all those taken during the preceding calendar year, which 
are then on hand, showing a record of business transacted during the current calen- 
dar year and the preceding calendar year. 

“The assured will also keep and preserve all inventories taken after the issuance 
of this policy, and all books made and prepared after the issuance hereof, showing 
a record of business transacted.” 

The plaintiff’s testimony conclusively establishes that he conducted a mercantile 
business in the two buildings and that one set of books only was kept of that busi- 
ness. There is no record of what goods went into the tile building and what went 
into the frame building destroyed by fire. Plaintiff’s own testimony establishes that 
he was forced to resort to his memory and his common knowledge of the goods in 
passing among them each day in order to determine the amount, quality, and value 
of those destroyed by fire. As contemplated by the policy there is no record evidence 
of the specific property destroyed by the fire nor the value thereof. Each day’s 
sale went into the same cash register; and no distinction was made. The family sub- 
sistence came from the store. No record was made thereof, but it was estimated 
to be $40 or $50 per month. Considerable country produce was brought or bartered 
for throughout the year, and no record of the same was kept. It was estimated 
by the plaintiff to amount to some $700 per year. 

Plaintiff’s purported inventory of January 1, 1921, amounted to $3,264.10 and 
that of January 1, 1922, to $3,288.92. 

Illustrative of the plaintiff’s compliance with the record warranty clause refer- 
ence may be had to an excerpt from his testimony : 


“As to how I went about finding out what was in this wooden building, when 
this fire occurred, will state that I went through the building every day. I knew 
about what was in there, part of it separated this lot in one side, and I knew pretty 
near what I had in there. I cannot go to my ledger and say that there was 50 
sacks of flour and 100 bales of hay in the wooden building. I would have to go 
in the building and count it. The books did not show. As to whether or not after 
the fire I could take my ledger and check up and find out how much stuff I had 
in the wooden building, will say that I have an invoice that will tell what the stuff 
would be. I understand that my invoice did not say where it was stored, but I 
actually carried—I can prove—I went to the inventory after the burning of the 
wooden building to find out how much I had in there. As to how I found out from 
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the inventory how much I had in the wooden building, of course, I could not tell 
exactly what was in the building. I really had more than I figured because that we 
had lots of stuff I bought from farmers. I could tell about the hay and feed, 
because I had a little room there. The big room had never been touched. The way 
I could tell was just from my memory. The house was plumb full to the top. As 
to how I figured up how much stuff I had in the wooden building, after the fire+a 
man brought a lot of hay today, and it was not sold; it would be in there tomorrow 
if it was not burned. I did not .know exactly how much I had bought. My books 
would show that I bought a lot of grain, so many bushels at so much for it, unless 
the person owed an account. A good many people gave it to me to pay back bills, 
I had hay and a lot of clothes in the trunk, canned goods and other merchandise 
in the warehouse, but wher I bought a certain item of merchandise and put it in 
the house, my books did not show where I put it.” 

[5] The purpose of the record warranty clause of a fire insurance policy is to 
clear for discussion or to give rise to controversy. This provision provides a means 
by the books and records themselves for ascertaining the amount of loss, and the 
insured, as stated by the authorities, binds himself to provide such a means. Resort 
may not be had to extraneous sources for information on stock and loss in order 
to determine whether or not there has been substantial compliance with the pro- 
visions of the contract. Specific means for arriving at that was stipulated for in 
the policy under consideration, and certainly the defendant did not rest the ascer- 
tainment of its liability on the memory of the insured. 

The statement of facts is made up chiefly of inventories and portions of the 
plaintiff’s ledger which he offered in evidence in an effort to show substantial com- 
pliance with the terms of the policy in the respect discussed. That evidence covers 
many pages, and it would serve no useful purpose to set it out at greater length. 
The record impresses us that in this litigation the plaintiff’s predicament is not due 
to any fraud or attempted fraud on his part, but rather to a careless and indifferent 
method of bookkeeping. Consequently we have carefully considered the contents 
and form of the inventories and the ledger, together with the testimony in general, 
and after so doing we have reached the conclusion that the plaintiff did not substan- 
tially comply with the record warranty clause of his policy, and the assignments of 
error complaining of the sufficiency of the testimony in this respect must be sustained. 
Merchants’ & Manufacturers’ Lloyd’s Ins. Exch. v. Southern Trading Co. (Tex. 
Com. App.) 229 S. W. 312; Commonwealth Underwriters’ Agency of Republic In- 
surance Co. v. Lawrence Grocery Co. (Tex. Civ. App.) 244 S. W. 200; Hanover 
Fire Insurance Co. v. Moore (Tex. Com. App.) 280 S. W. 538; Royal Ins. Co. v. 
Kemendo, 94 Tex. 367, 61 S. W. 1102. 

[6] There is still another reason why this judgment should not be permitted to 
stand. It was agreed by plaintiff. and defendant in the trial court that the state fire 
insurance commission has promulgated what is known as the “distribution average 
clause,” which was to be placed on “blanket policies.” A “blanket policy” is defined 
by the commission as follows: 

“A blanket policy is one covering under one item on building and contents, or 
under one item on buildings and (or) contents in buildings separated by fire walls 
or situated in different localities.” 

The “distribution average clause” promulgated by the commission is as follows: 

“It is understood and agreed that the amount insured by this policy shall attach 
in, or on, each building, or division thereof in such proportion of the amount insured 
that the value in or on each building or division thereof, bears to the aggregate 
value of the subject insured.” 

If the policy were reformed to cover the goods in the frame building destroyed 
by fire or a direct recovery therefore allowed, such recovery would be permitted 
only under a policy carrying a rider putting into effect as against the plaintiff the 
terms of the “distribution average clause,” North River Insurance Co. v. Corsicana 
Warehouse Co. (Tex. Civ. App.) 281 S. W. 217. It would be presumed that the 
usual, ordinary and lawful policy under the circumstances was in contemplation 
ot ~ er Commercial Union Assurance Co. v. Preston (Tex. Civ. App.) 238 

In order to apply the “distribution average clause,” it would be’ necessary to 
know the value of the goods in each of the buildings. The evidence is that the 
goods in the tile building were of much greater value than the goods destroyed. 
Since plaintiff did not prove the value of the goods in the tile building, there is no 
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basis for determining or ascertaining a correct proportional judgment. 

There are other assignments presented, but this disposes of the controlling prop- 
ositions. The facts, especially those relating to the plaintiff's compliance with the 
record warranty clause, have been fully developed, and for the reasons assigned the 
judgment of the trial court is reversed and judgment is here rendered in favor 
of the appellant, or defendant below. 


AMERICAN CENTRAL INS. CO. v. TERRY. (No. 3434.) 
Court of Civil Appeals of Texas. Texarkana. Oct. 13, 1927. 
298 Southwestern Reporter 658. 

2, INSURANCE—UNDER POLICY REQUIRING ARBITRATION ON DIS- 
AGREEMENT AS TO AMOUNT OF LOSS AND PROHIBITING SUIT 
UNTIL ARBITRATION IS HAD, DISAGREEMENT AND ARBITRA- 
TION ARE PREREQUISITES TO MAINTENANCE OF SUIT. 

Where insurance policy provides for arbitration of amount of loss on dis- 
agreement of parties and prohibits suit until arbitration is had, such disagree- 
ment is prerequisite to right to demand arbitration, and arbitration becomes pre- 
requisite to maintenance of suit on policy. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 


3. INSURANCE—EVIDENCE HELD TO SHOW DISAGREEMENT BE- 
TWEEN INSURED AND ADJUSTER REQUIRING ARBITRATION. 


Evidence held sufficient to show actual disagreement between insured 
and insurer’s adjuster, making operative provision in policy for arbitration of 
differences. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


4, INSURANCE—EVIDENCE HELD NOT TO SHOW FAILURE TO SE- 
LECT UMPIRE WAS FAULT OF INSURER’S APPRAISER, ENTITL- 
ING INSURED TO IGNORE ARBITRATION PROVISION. 


Evidence held not to show that failure of appraiser to select umpire was. 
due solely to neglect or fault of insurer’s appraiser, entitling insured to sue on 
policy without further demand for new arbitration or resumption of pending 
arbitration, as provided in policy. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 


5. INSURANCE—THAT APPRAISER OF INSURER HAD ACTED SIMI- 
LARLY MAN¥ TIMES BEFORE HELD NOT ALONE SUFFICIENT TO 
SHOW HIS PARTIALITY IN PARTICULAR CASE. 


Fact that appraiser selected by insurer had been so selected many times 
before does not necessarily show appraiser’s partiality in particular case, in ab- 
sence of act or conduct tending to exhibit his serving insurer’s interest. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Appeal from District Court, Red River County; R. J. Williams, Judge. 


Action by C. R. Terry against the American Central Insurance Company, 
wherein the Paris Building & Loan Association intervened. From a judgment for 
plaintiff and intervener, defendant appeals. Reversed and remanded. 


_This suit was brought by appellee against appellant on a fire insurance 
policy insuring him against loss or damage by fire to a certain residence in an 
amount not to exceed $4,500. The petition claimed that the building became a 
total loss by fire on December 13, 1925, and that the full amount insured is pay- 
able as in the nature of a liquidated demand. The Paris Building & Loan Asso- 
ciation, holder of a lien against the insured property, intervened, claiming pay- 
ment, under the loss payable clause of the policy, of the loss as its interest may 
appear. Appellant first filed a plea in abatement, and then, subject to the 
plea in abatement, filed an answer pleading a general denial, that the injury 
to the building was a partial loss to the extent only of $600, and forfeiture 
because of false swearing in the preparation of the proof of loss, and because of 
failure to comply with the provisions of the policy as to appraisal. Appellee 
filed a reply to the plea in abatement and to the answer. The plea in abatement 
was heard along with the merits of the case. In accordance with a jury ver- 
dict the court entered judgment denying the plea in abatement and awarding 
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a recovery of $3,600 to the plaintiff, less $2,717.05 decreed to be paid to in- 
tervener. “The insurance company has appealed. 

[1] It was proved that on December 13, 1925, a fire of unknown origin 
caused a loss or damage to the insured building. The policy was in full force 
at the time of the fire. It is admitted that the intervener had a valid lien and to 
the amount alleged. Whether or not the residence was a total loss, as well 
as the amount of damages suffered, were disputed issues in the case. The evi- 
dence was conflicting on both issues. The jury made the findings of fact that the 
fire did not occasion “a total loss” of the building, and that the damage to the 
building was $3,600. This court would not be warranted in settling the conflict 
of evidence, and accordingly such findings of the jury will stand approved. On 
January 13, 1926, the insured presented a proof of loss to the agent of the in- 
surance company, which was sworn to before a notary public, in which he de- 
clared that the property “was destroyed or damaged to the extent of $4,700,” 
and which amount was the “sound value” of the building before the fire, and 
claimed the full $4,500 of the policy on account of total loss of the residence by 
fire. The insurance company claimed that the statement was untrue, and in 
avoidance of the policy under the provision reading: 

“This entire policy shall be void * * * in case of any fraud or false 
swearing by the insured touching any matters relating to this insurance on the 
subject thereof, whether before or after a loss.” 

Appellee testified that the residence actually cost him $4,700 when built 15 
months before occurrence of the fire, and that he was claiming that the residence 
was a total loss by fire. Some evidence went to corroborate appellee. There 
was also evidence going to show that the fire did not cause a total loss of the 
residence, and only damaged it. The jury found that the insured was “not guilty 
of false swearing,” meaning under the charge that he did not “willfully and 
corruptly swear falsely with the intent to cheat and defraud the defendant, 
and with the view to obtain damages from the defendant which he knew he had 
not suffered.” We are not authorized to set aside this finding of the jury. 

The defendant sought to abate the action, and for grounds therefor alleged: 

(1) That the policy sued on, among other things, provided “that, in the 
event of a disagreement as to the amount of loss, the same should be ascertained 
by two competent and disinterested appraisers, the insured and this company 
each selecting one, and the two so chosen shall first select a competent and 
disinterested umpire; the appraisers should then estimate and appraise the 
loss,” etc. ° 

(2) That a disagreement had arisen between the insured and the company 
as to the amount of loss. 

(3) That a demand for appraisal had been made by the companv. 

(4) That appraisal agreement had been entered into and that the insured 
had appointed J. F. Kunkel, of Clarksville, Tex., as an appraiser, and that com- 
pany had appointed A. L. Hartshorn of Fort Worth, Tex., as an appraiser. 

(5) That said appraisers failed to agree upon an umpire through failure 
and refusal and fault of J. F. Kunkel, and that then the defendant requested 
and demanded of plaintiff that the appraisal continue and be renewed, which 
he refused and at once brought this action. 

(6) That the terms of the policy further provided “that no action or suit 
on this policy for the recovery of any claim shall be sustainable in any court of 
law or equity until after full compliance with all of the foregoing require- 
ments.” 

The plaintiff met such plea in abatement and alleged: 

_., (1), That the loss was a “total one,” and the. provisions of the policy pro- 
viding for an appraisal had no application. 

(2) He denied that any disagreement as to the amount of loss as con- 
templated by the terms of the policy had ever arisen between him and the 
company. 

(3) The right to demand arbitration under the terms of the policy having 
never arisen, there being no disagreement as to loss, that he did enter into the 
arbitration which resulted in the arbitrators’ failing to agree upon an umpire 
would not defeat his right to sue on the policy; that such agreement to arbi- 
trate was a collateral agreement not based on the policy sued on, and the same 
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did not provide that an award should be a prerequisite to bringing suit on the 
olicy. 

, (4) That the company had knowingly violated the terms of the arbitration 
provisions of the policy by appointing A. L. Hartshorn as an appraiser’ to act 
thereunder, for the reason that the said Hartshorn was not a “disinterested” 
person and was disqualified to so act in that he was a professional arbitrator 
regularly retained by this company and various oiher insurance companies as 
an appraiser. 

(5) That the failure to carry out the arbitration agreement was due solely 
to the acts of the said Hartshorn in refusing to accept one of the several parties 
named by Kunkel to serve as umpire, all of whom were qualified to act, and 
further in his arbitrary demand that such umpire be a contractor that did not 
live in Red River county, and one that he, Hartshorn, knew; that such demands 
were inconsistent with the terms of the policy and the arbitration agreement, and 
were so arbitrary that they amounted to a fraud and relieved the insured from 
further proceeding with the arbitration. 

The court sought to determine the issues raised by these pleadings, and, 
of course, a basis for his action on the plea in abatement, by submitting to 
the jury the following questions: 

Question No. 1. “Was the building in issue in this case, after the fire, a total 
loss?” To which the jury answered, “No.” 

Question No. 2. “Did the defendant’s adjuster, J. C. Roberts, acting with 
the plaintiff, attempt to ascertain and estimate plaintiff’s loss and damage?” 
To which the jury answered, “No.” 

Question No. 3. “Was A. L. Hartshorn, upon the occasion in question, a 
fair and impartial appraiser?” ‘To which the jury answered, “No.” 

Question No. 4. “Was J. F. Kunkel, upon the occasion in question, a fair 
and impartial appraiser?” ‘To which the jury answered, “Yes.” 

Question 5. “Was the failure of J. F. Kunkel and A. L. Hartshorn to agree 
upon an umpire due to the neglect or fault of either of them?” To which the 
jury answered, “Yes.” 


Question No. 6. “To the neglect or fault of which of them was their failure 
to agree upon an umpire due?” To which the jury answered, “Hartshorn.” 

The evidence bearing upon the plea is referred to in the opinion. 

Edgar Wright, of Paris, and E. G. Senter, of Dallas, for appellant. 

Robbins & Bailey, of Clarksville, for appellee. 

Levy, J. (after stating the facts as above). ([2, 3] The principal and con- 
trolling question duly presented by appellant for review is that of whether or 
not the plea in bar of the action should have been sustained. It is conceded 
as a settled rule of law, set out in numerous cases, that where a policy of in- 
surance provides, as in the present case, for the arbitration as to the amount of 
loss in the event of disagreement between the parties, and that no suit shall be 
brought upon such policy until such arbitration is had, such disagreement is pre- 
requisite to the right to demand such arbitration, and arbitration becomes a pre- 
requisite to the maintenance of a suit on the policy. Scottish Union & National 
Insurance Co. v. Clancy, 71 Tex. 5, 8 S. W. 630. There was a timely mutual 
agreement in writing to arbitrate the loss under the terms of the policy. And 
it must be taken as a fact, as found by the jury under ample evidence, that the 
actual loss by the insured was not a total, but a partial, loss, and less than the 
insurance. In view of the pleadings, the first question, therefore, before the 
agreement was signed, was there a disagreement in fact between the parties of 
the amount of loss by the insured? As appears, the fire occurred on December 
13, 1925. The insurance company on December 23 sent its adjuster to ascertain 
the loss and “to adjust the loss” with the insured. The adjuster testified, and 
it was not disputed, that, upon arrival at the place of the fire: 

He “made a thorough examination of every room, the attic, and roof of the 
house upon which Mr. Terry was claiming a loss; made a detailed examination 
of the entire premises to determine the amount of damage done. I estimated 
the amount of damage by making a liberal allowance for every item of damages, 
as not exceeding $950.” 

‘Thereupon the adjuster and the assured had a meeting together concerning 
the amount of loss. At that meeting the insured submitted to the adjuster an 
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itemized estimate of loss that he had a contractor to make out for him. The 
amount of the estimate was $2,334.27. According to the insured’s evidence, the 
adjuster “refused to accept my estimate as the basis for settlement, saying, ‘It 
is too high; it is padded.’” Thereupon the insured, as he says, 

—‘“made another proposition to Mr. Roberts (adjuster). I told him that if he 
would pay me in 10 days, so that I could go back in the house, and eliminate 
costs, I would take $2,250. He said that he would not accept that. I did not 
make him any other offer, and he did not make me any other offer. He said, 
‘We can’t agree, and I have got to go.’ I followed him to his car and asked 
him what I should do if he would not settle with me. He said it didn’t make 
any difference with him; that he didn’t have time to fool with me.” 

It then appears that the adjuster made another trip, about January 10, 1926, 
to adjust the loss with the insured. In the meantime the insured had employed 
an attorney to represent him. As testified by the insured: 

“He [adjuster] came back and saw me again. I just had a short conversa- 
tion with him. He did not make me any offer to settle the amount of loss, and 
I did not make him any offer. He just came in, and I said, ‘I turned it over to 
Mr. Bailey,’ and he said, ‘That’s the man I want to see.’ I carried him to see 
Mr. Bailey. I do not know what occurred then. After I found out from Mr. 
Roberts (adjuster) that he and I could not agree on the amount of loss, I then 
employed Mr. Bailey to represent me. Then he and Mr. Roberts took the matter 
up between them.” 

The record does not disclose what occurred between the attorney and the 
adjuster. 

On the second trip the adjuster made a demand upon the insured for an 
appraisal of the loss in accordance with the policy. Thereupon the parties, on 
February 16, 1926, mutually entered into the stipulation for appraisal in accord- 
ance with the terms of the policy, the insured naming J. F. Kunkel, and the 
insurance company naming A. L. Hartshorn, respectively, as appraisers. The 
insured entered into the appraisal agreement, “claiming that the loss was a 
total one, and insisting that the appraisers determine whether or not the loss 
is a total one, first.” 

It is believed the evidence shows actual disagreement between the adjuster 
and the insured as to the amount of loss, sufficient to make operative the pro- 
vision in the policy for arbitration of the differences. The adjuster actually made 
an estimate of the loss and was in a position, before the meeting, to know and 
have an opinion of the amount of the loss. He refused to take the estimate of 
the insured after scrutinizing it, because, in his judgment, it was “too high.” He 
refused the second offer, because, in his judgment, it exceeded the actual 
amount of loss. The objections of the adjuster were general in a sense, but 
nevertheless directly bearing “upon the amount of loss.” The property des- 
troyed by the fire was a building, and not a mass of personal property, every 
item of which would have to be considered in arriving at amount of loss. And 
in this respect the present case differs from Hickerson v. Ins. Co., 96 Tenn. 
193, 33 S. W. 1041, cited in Joyce on Insurance, § 3237. There was a wide dif- 
ference of opinion of the amount of loss between the adjuster’s estimate and the 
insured’s estimate. The adjuster’s estimate was $950, and the insured’s estimate 
was $2,334.27. The respective estimates were made in good faith and evidence an 
effort on the part of each party to arrive at the actual loss, and there was no 
mere arbitrary refusal or neglect on the part of the adjuster to arrive at the 
actual loss or to accept or agree upon the insured’s estimate. There was no 
room for the adjuster, from his standpoint of the loss, to offer a higher amount 
than $950, and there was no room for the insured to accept that sum without 
doing so merely as a matter of compromise. And it is obvious that both par- 
ties saw and understood that there was a real difference of opinion and disagree- 
ment as to the amount of actual loss, entirely separating them from an agree- 
ment. In that view and because thereof, the parties mutually agreed to arbitrate. 
A jury could not fairly have inferred otherwise than that there was a real 
difference in good faith between the parties. The facts are different from the 
cases of Ins. Co. v. Simmons, 12 Tex. Civ. App. 607, 35 S. W. 723, and Ins. Co. v. 
Barnett (Tex. Civ. App.) 213 S. W. 365. 

[4] The next question, then, is, Did the arbitration fail and come to an end 
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through the perverse or inexcusable conduct of the appellant’s appraiser? If 
so, the appellee was entitled to sue on the policy without compliance with a 
further demand for new arbitration, or without resuming the pending arbitra- 
tion; otherwise, the arbitration clause would stand in the way of this suit. It ap- 
pears that the appraiser selected by the insured was, and the appraiser selected by 
the insurance company was not, a resident of the vicinity of the fire. The two 
appraisers, after their appointment, had a timely meeting. At the beginning of 
the meeting the two appraisers attempted to select an umpire. As shown, the 
appraiser of the company requested the appraiser of the insured “to select a man.” 
The appraiser of the insured then submitted successively the names of six per- 
sons who lived in the locality of the fire. The first two names were objected 
to by the appraiser of the company on the ground that they were bankers, and 
not “a carpenter or contractor.” The next three persons, of commercial occupa- 
tion, were objected to for the same reason. The sixth person, who was a con- 
tractor, was objected to because he had previously made an itemized estimate of 
the loss under employment of the insured. All the persons named were shown 
to be upright men and of high repute in the community. The appraiser for the 
insured testified, briefly stated: 

“He (the company appraiser) asked me whom I had selected, and I said I 
didn’t have any one. Then he asked me to select a man. I suggested the names 
of some. * * * He refused to accept any one of these. The only reason he 
assigned was that he (the umpire) must be a carpenter or contractor. He did not 
suggest the name of any one to serve, and I don’t think I requested him to do 
so. Mr. Hartshorn (the company appraiser) and I were together at this time 
for only a very few minutes. * * * I believe he suggested that we get some 
one away from here and asked me if I would do that. I said I would not select 
any one that I did not know. I don’t remember whether or not Mr. Hartshorn 
stated that he would not agree to any one other than some one outside of Red 
River county. I know that he said he would not take any one except a con- 
tractor, architect, or carpenter, and I believe he said some one that he knew. 
I would not be absolutely certain about that, however. When I selected the 
last man—Mr. Hayes—he said, ‘You select another carpenter,’ and I said, ‘If you 
won't take men like that, there is no use of my suggesting any one else,’ and 
I did not suggest any more. * * * I said if he would not take men like I sug- 
gested we would call it a hung jury. That was the language I used.” 


The appraiser of the company thus describes the meeting, briefly stated: 


“No appraisement of the loss was made by me and Mr. Kunkel because we 
were unable to agree on an umpire. The meeting lasted about 10 minutes. I 
would not accept either of the men offered by Mr. Kunkel. He stated to me 
that I could accept one of the men offered by him or none; that if I refused to 
accept one of these men the result would be a hung jury. * * * I objected 
to these parties for the reason that we should select an umpire who was com- 
petent and disinterested. I did not submit the name or names of any party or 
parties to act as umpire. I had names to submit, but Mr. Kunkel advised me that 
he would not accept any other than those offered by him. I did nothing in the 
matter toward the selection of an umpire other than to reject all the parties sub- 
mitted by Mr. Kunkel. I did not insist that the umpire be a man that I knew, 


but did insist that he should be competent and disinterested to pass upon the 
loss.” 


It further appears that after the meeting above referred to the appraiser of 
the company timely wrote the appraiser of the insured two letters, on different 
dates, offering to proceed and “to co-operate with you” in selecting an umpire. 
The appraiser of the insured did not reply to the first letter, but on April 23, 
1926, did reply to the last one, saying: 

“T am just like I was when you were here, ready and willing to proceed.” 

The appraiser of the company promptly replied to the letter on April 27, 
1926, saying: 

“When you are ready to agree upon a competent and disinterested umpire to 
act with us in the matter I will be glad to co-operate with you and dispose of the 
matter, but I assure you I have no idea of going into this appraisal with any 
other kind of an umpire if I know it.” 
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On April 29, 1926, the insured filed the present suit, and the appraisers never 
met together. 

The above is a short statement of what is apparent from the record of what 
happened in the meeting of the two appraisers, lasting only “about 10 minutes,” 
And we are unwilling to hold that the evidence warranted the jury in finding that 
the failure to select an umpire was due “solely” to “the neglect or fault” of the 
appraiser of the company. There was no showing that the company appraiser 
was actuated in the meeting by any other reason than to endeavor to select 
a competent and disinterested “contractor, architect, or carpenter” as umpire, 
rather than the specified persons of other occupations. It is not perceived that 
such instance would evince a purpose on the part of the company appraiser to 
derive an undue and unfair advantage in the arbitration, or a mere inexcusable 
or arbitrary refusal to accept names submitted. There is little doubt that “10 
minutes” discussion of the proper qualifications of an umpire without agree- 
ment is not of itself sufficient ground to base bad faith or perversity upon. The 
appraiser of the insured could be said to have been as much at fault, if not 
more, as the appraiser of the company. The company appraiser may not be 
regarded, in the circumstances, as merely arbitrarily putting an end to the effort 
to agree on an umpire, or as seeking an improper advantage. 

[5] The appellee seems to urge that the failure to agree upon an umpire 
should be held conclusive of the right to maintain this suit, because by ex- 
traneous evidence it was shown that the appraiser for the company was not 
an impartial and nonpartisan person, suitable for selection in the first instance, 
in that he had been selected by the company as its appraiser many times before 
and in the cases had consistently served with partiality and bias in making awards 
of amount of damage. Even if true, this fact alone would not necessarily or 
probably be inconsistent with his impartiality in the present case, in the absence 
of some act or conduct tending to exhibit his serving the company’s interest as 
a partisan would. His actions in the meeting of the two appraisers do not sug- 
gest inconsistency with impartiality and disinterestedness. And the present 
suit is not a suit on the appraisers’ award, claiming it to be invalid for undue 
partiality of one appraiser, as in the cases cited of Ins. Co. v. Development Co. 
(Tex. Civ. App.) 275 S. W. 203, and others. In the case of Ins. Co. v. Mumaw 
(Tex. Civ. App.) 287 S. W. 120, the actual award made in favor of the plaintiff 
was pleaded in bar of the suit and held ineffectual because of undue partiality 
of the company appraiser. In such cases the award may be legally set aside for 
undue partiality because it is in the nature of fraud or unfair dealing, render- 
ing the award so made void. 

The judgment is reversed, and the cause is remanded. 


GOETZ v. HARTFORD FIRE INS. CO. et al. 
Supreme Court of Wisconsin. Oct. 11, 1927. 
215 Northwestern Reporter 440. 
INSURANCE—INSURANCE PROVISION FOR PAYING FIXED CHARGES 

CONTINUING AFTER FIRE HELD INAPPLICABLE, WHERE, HAD 

NO FIRE OCCURRED, BUSINESS WOULD HAVE OPERATED AT 

LOSS; “ACTUAL LOSS.” 

Fire insurance provision, providing for paying actual loss sustained from 
total or partial suspension of business, consisting of net profits and fixed charges 
necessarily continuing, held inapplicable, where, had no fire occurred, business 
would have operated at a loss, since the provision was intended to indemnify only 
for “actual loss” caused by fire, and the insured was to be reimbursed for fixed 
charges only if the fire prevented the business from meeting this obligation. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

Appeal from Circuit Court, Milwaukee County; Walter Schinz, Judge. 

Action by Julius J. Goetz, as trustee in bankruptcy of the A. H. Peterson 
Manufacturing Company, bankrupt, against the Hartford Fire Insurance Com- 
pany and others. Judgment for plaintiff, and defendants appeal. Reversed 
and remanded, with directions——[By Editorial Staff.] 

January 31, 1924, the six several defendants each issued its separate policy of 
insurance, all with riders of similar tenor, to the A. H. Peterson Manufacturing 
Company, a Wisconsin corporation doing business in the city of Milwaukee, and 
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having buildings, machinery, and equipment for the manufacture of electric 
drills. 

April 20, 1924, the insured property was damaged by fire. In June, 1924, 
plaintiff, upon due proceedings, became trustee in bankruptcy of the said com- 

any. 

: This action was brought to enforce liability of the several defendants upon 
their respective policies, and it was determined upon the trial by special verdict, 
concerning which no question is here raised, that the production of goods by the 
Peterson Company would have been necessarily suspended following and conse- 
quent upon the fire for a period of 49 days; that such company would have de- 
rived no net profit on the production of goods by it during such period if there 
had not been such suspension of business; and that, if the production of goods 
had continued during such period, there would have been a consequent loss. of 
$4,062.64; that the several items of fixed charges pertaining to the production of 
goods and expenses pertaining to the production thereof which were necessarily 
continued during such 49 days including interest, taxes, depreciation, wages, etc., 
aggregated $3,820.30. For such amount, less $126 for unpaid premiums, each 
defendant was adjudged to pay one-sixth. 

Defendants appeal. 

Shaw, Muskat & Sullivan, of Milwaukee, for appellants. 

Fish, Marshutz & Hoffman, of Milwaukee (I. A. Fish, of Milwaukee, of 
counsel), for’ respondent. 

EscHwEILer, J. The liability of the defendants is dependent upon the riders, 
parts of their respective insurance policies; each such rider being therein described 
as “Use and Occupancy Form,” and as insurance “on the use and occupancy 
of * * * buildings, machinery, and equipment situated on” certain described 
real property. 

, The clause upon which, if at all, the liability must be predicated, reads as 
ollows: 

The conditions of this contract are that, if the building described above, 
and machinery and equipment contained therein, be destroyed or damaged by 
fire occurring during the term of this policy so as to necessitate total or par- 
tial suspension of business, this company shall be liable under this policy for the 
actual loss sustained, consisting of net profits of the business which is thereby pre- 
vented and such fixed charges and expenses pertaining thereto as must neces- 
sarily continue during a total or partial suspension of business and such ex- 
penses as are necessarily incurred for the purpose of reducing the loss under 
this policy, for not exceeding such length of time * * * as shall be required, 
with the exercise of due diligence and dispatch, to rebuild, repair, or replace 
such part of said buildings and machinery and equipment as may be destroyed 
or damaged, subject, etc.” 

It is not questioned but that at least two separate and distinct elements are 
recognized in this provision of the contract which may go to make up the “actual 
loss sustained” to indemnify for which the defendants undertook; namely, one of 
“net profits,’ and the other of “fixed charges and expenses.” The element of “net 
profits’ drops from this case; the jury having found that none such would have 
a pe = same _— if no such suspension had occurred. 

‘rom the consideration of the situation of the business of insured prior t 
the fire, the jury reached the unchallenged conclusion that, had day tong radon a 
the business continued during the 49 days, there would have been not only no profits 
made but a loss sustained of $4,062.64, an excess over the fixed charges and expenses 
of $3,820.30 during the same period. The insured having suspended business, it 
avoided of course such loss of over $4,000, with its consequent depletion of assets 
or additional liabilities to that extent. 

The respondent contended, and the trial court agreed, that the liability under 
the policy was not dependent upon whether the fixed charges and continuing ex- 
penses would have been earned or not, and that such was therefore an absolute lia- 
bility as to these items. The appellants contended that, inasmuch as it appearing 
that, had there been no fire and the business continued during the 49 days, the insured 
could not have earned sufficient to have paid these fixed charges and continuing ex- 
penses, therefore there was no “actual loss” sustained by the insured within the 
terms of the policy, for, as it could not have received from the conduct of the busi- 
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ness anything to be devoted to the payment of such fixed charges and continuing 
expenses, it could not properly be considered as having lost such sum which it could 
not have had, fire or no fire. 

A consideration of the clause quoted above and other conditions on the rider, 
particularly the phrase therein often recurring, “actual loss sustained,” convinces us 
that the liability assumed was such that it is incumbent upon the insured in seeking 
to recover to show that by reason of the fire’s interruption to the use and occupancy 
of the insured property, not merely that there were certain fixed charges and con- 
tinuing expenses going on during the period of the suspension of business, but that 
such suspension took away something by which such fixed charges and expenses 
could have been met or discharged. Under the verdict here the insured, had there 
been a continuance of the business during the 49 days, could not during the period 
have earned sufficient to meet such required sum, and cannot properly be said to 
have sustained the actual loss of an amount it concededly could not have had. 

To hold as respondent contends would place under such a rider the suspension 
of a business enterprise run at a profit and making sufficient with which to meet 
these fixed charges in exactly the same situation as to the amount of recovery as 
an enterprise, as in the case here, which would be run at a substantial loss during 
the same period. The actual loss in the former instance would be of a substantial 
thing, of which the fire would have deprived the insured, for at the end of such a 
period the profitable concern would necessarily, if the business had continued, have 
had on hand a sum sufficient to meet such fixed charges. In the latter and instant 
case, had there been no fire and the business had continued, the insured would have 
increased its liabilities to the extent of the $4,062.64 loss it would have incurred in 
so running the business, and still would have had, just the same as now, these items 
of fixed charges and continuing expenses of $3,820.30 to meet. The suspension of 
business therefore made no change in the real situation so far as the possibility of 
paying for the fixed charges is concerned, although it did obviate the making of the 
$4,000 loss and such a consequent increase in its liabilities. 

It is clear that the policy is not to indemnify against liabilities necessarily in- 
curred during such suspension period. In order, therefore, that a liability in- 
curred during such period shall be within the indemnity, it is necessary to 
show that but for the fire the insured could have made or obtained the where- 
withal to meet such particular liability. Otherwise it has sustained no “actual 
loss.” In regard to these items its position would be the same, fire or no fire. 
The insured therefore, not having been deprived by reason of the fire, of the 
means or possibilities of making or obtaining that with which it could have 
paid the “fixed charges and continuing expenses,” it has not sustained the 
“actual loss” of such sum or any part of it, and there can be no proper claim 
for indemnity under the riders in question. 


The cases cited and others touching on the subject of such a “use and oc- 
cupancy” form of insurance are not in point nor applicable upon such a sit- 
uation as we have here presented, where the suspension prevented a further 
loss rather than being the interruption of a gain, and a discussion of such ca- 
ses would not be helpful. Among such are Stuyvesant Ins. Co. v. Jacksonville 
Oil Mill (C. C. A.) 10 F. (2d) 54; Wilson & Toomer Fertilizer Co. v. Auto- 
mobile Ins. Co. (D. C.) 283 F. 501; Michael v. Prussian Nat. Ins. Co., 171 
N. Y. 25, 63 N. E. 810. 


Judgment reversed, and cause remanded, with directions to dismiss the 
complaint. 


Vinje, C. J., took no part. 
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MARINE 


ST. PAUL FIRE & MARINE INS. CO. v. AMERICAN 
FOOD PRODUCTS CO. 
Circuit Court of Appeals, Eighth Circuit. September 9, 1927. No. 7634. 
21 Federal Reporter (2d) 733. 
1. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING OF AMOUNT 

OF DAMAGE FROM FIRE TO INSURED CARGO. ; 

Defendant was one of the insurers of a cargo of frozen beef of agreed value 
shipped by plaintiff from New York to Gothenburg, Sweden, on a refrigerated 
ship. Before reaching destination a fire on board damaged a large part of the 
cargo. Lloyd’s agent was made agent of all parties, and under his direction the 
beef was stored in freezing plants, the part damaged which was usable was recon- 
ditioned, and the cargo sold by plaintiff’s sales department, which kept account of 
receipts and expenses. Held, that the evidence of such record, with evidence to 
show the market price of sound beef in Gothenburg, was sufficient to support 3 
verdict finding the amount of the loss. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


6. INSURANCE—INSURER, RETAINING PROOFS OF LOSS WITHOUT 
GIVING NOTICE OF OBJECTIONS UNTIL AFTER SUIT, COULD NOT 
QUESTION THEIR SUFFICIENCY. 

Insurer, which received and retained proofs of loss without giving notice of 
objection until after suit, held estopped to question their sufficiency. 


(For other cases, see Insurance, Dec. Dig. § 560[1].) 


In Error to the District Court of the United States for the Eastern District 
of Arkansas; Jacob Trieber, Judge. 

Action at law by the American Food Products Company, as substituted plain- 
tiff for Morris & Co., against the St. Paul Fire & Marine Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

D. Roger Englar, of New York City, and Thomas T. Fauntleroy, of St. Louis, 
Mo. (Bigham, Englar & Jones, of New York City, Abbott, Fauntleroy, Cullen & 
Edwards, of St. Louis, Mo., and George S. Brengle, of New York City, on the 
brief), for plaintiff in error. 

John M. Lee, of Chicago, Ill, and T. H. Caraway, of Jonesboro, Ark. (M. P. 
Huddleston, of Paragould, Ark., on the brief), for defendant in error. 

} — Walter H. Sanborn and Booth, Circuit Judges, and Miller, District 
udge. 

Boor, Circuit Judge. This is a writ of error to a judgment recovered on two 
policies and three certificates of marine insurance. The controversy grows out of 
a claim for damages sustained by Morris & Co. (predecessor in interest of defend- 
ant in error) on a shipment of frozen beef from New York to Gothenburg, Sweden, 
in the summer of 1919. For convenience the parties will be designated as below; 
plaintiff in error was defendant. 

The shipment of beef was covered by a number of insurance policies; a fire 
occurred on shipboard during the voyage, damaging the beef; and, the parties 
having failed to adjust the claim, suits followed. Seventeen of such suits were 
brought in the state circuit court of Greene county of the state of Arkansas in 
the summer of 1923. Two of them were against plaintiff in eror. All of the suits 
were removed to the United States District Court for he Eastern District of 
Arkansas. They were there consolidated as suit No. 257, entitled “Morris & Co. 
v. Globe & Rutgers Fire Insurance Company.” An auditor was appointed by the 
court to hear evidence, make findings, and be prepared to testify. Later, by mutual 
agreement, the two cases against the present defendant were withdrawn from 
the consolidated suit, reconsolidated, and tried before the court and a jury. 


Plaintiff in its complaint alleged the shipment of the meat, the insurance on 
the same in the amount of $919,488 (that being the valuation fixed in the policies), 
of which defendant carried $57,940, the occurrence of fire on board the ship, the 
resulting damage to the meat, the furnishing of proofs of loss, compliance with 
all the conditions of the insurance policy, the demand for payment, and the refusal. 
Defendant in its answer admitted the shipment, the insurance, and the fire on ship- 
board, and the receipt of certain documents purporting to support plaintiff’s, claim, 
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but denied the sufficiency of the same, denied damage to the meat by reason of the 
fire, except to the extent of $28,331, denied the value of the meat was $919,488, and 
set up that any loss above the amount admitted in the answer was due to causes 
other than the fire. 

On the trial it was admitted that there was no fraudulent over-valuation in 
the insurance policies. It was mutually agreed by the parties that, if the jury should 
find for plaintiff, it might find the total damage sustained, and that the court would 
apportion: the damage under the numerous policies. The jury found a total damage 
of $382,511.32; whereupon the court entered judgment against defendant for its 
proportionate share thereof, amounting, with interest, to $30,686.23. 

. The specifications of error raise the following main questions: (1) Whether 
the court erred in denying defendant’s motions (a) for a directed verdict in favor 
of defendant; (b) for a directed verdict in favor of plaintiff for the sum of $28,331. 
(2) Whether the court erred in admitting in evidence (a) the books of account 
kept by plaintiff, showing the sales of the meat and the expenses incident thereto; 
(b) the testimony of Brink relative to the books and vouchers showing the sales 
and expenses. (3) Whether the court erred in excluding the report of the auditor 
and his testimony relative thereto. (4) Whether the failure by plaintiff to prove 
that it had furnished proofs of loss to defendant precluded @ recovery. (5) Whether 
the court erred in refusing to give to the jury the charges requested by defendant. 


The Motions for Directed Verdicts. 


At the outset it is contended by plaintiff that the motion for directed verdict 
in favor of defendant was properly denied, because it was a motion made at the 
close of all the evidence, on the ground that the evidence of plaintiff (instead of 
all the evidence) was not sufficient to support a verdict for plaintiff. We pass 
this contention by with the remark that the error in phraseology was a mere in- 
advertence, which misled neither the court nor counsel, and should have been dis- 
regarded, as it doubtless was. It thus becomes necessary for us to examine the 
transcript of the record containing the evidence. This transcript, consisting of some 
1,800 pages, could by a little care and effort on the part of counsel have been re- 
duced by one-third to one-half. We wish to express a most emphatic disapproval 
of the practice of dumping into the transcript of record great masses of irrelevant 
and immaterial matter. 

A careful examination of the record has led us to the conclusion that there 
is substantial evidence tending to establish the following facts, although some of 
the evidence is in sharp conflict, either of a direct or indirect nature: 

June 30, 1919, the steamship Ice King sailed from New York to Rotterdam 
and Gothenburg, having as part of its cargo 23,521 quartersides of frozen beef, 
weighing 1,427 tons, belonging to plaintiff and destined for Gothenburg. The Ice 
King was a refrigerated ship, and all of the meat was stowed in refrigerated com- 
partments. Each compartment was refrigerated by its own independent coils. The 
meat was stowed in four compartments: No. 2 ’tween decks, No. 2 lower hold. 
No. 4 ’tween decks, No. 4 lower hold. The two holds were separated from each- 
other by No. 3 hold, used as a coal bunker, and by the fire and engine room. No. 
2 was forward of the coal bunker; No. 4 was aft of the engine room. Between 
the coal bunker and No. 2 hold was a steel or iron bulkhead. A similar bulkhead 
separated the engine room from No. 4 hold. These bulkheads were supposedly 
watertight and airtight. 

While the ship was at Rotterdam, or shortly after it had left that port on its 
way to Gothenburg, via Newcastle, a fire was discovered in the coal bunker next 
to No. 2 hold. In order to extinguish the fire, the bunker was flooded, and while 
this was being done it was discovered that water was entering No. 2 hold. After 
the ship reached Gothenburg, the fire in the bunker again broke out, and the fire 
department of the city was called to extinguish it. The fire was sufficient to heat 
the bulkhead between the coal bunker and No. 2 hold red hot, and to char some 
of the woodwork and some of the meat in No. 2, though there was a considerable 
thickness of insulating material between the bulkhead and the woodwork. A period 
of about three weeks elapsed between the first discovery of the fire and the com- 
plete extinguishment of the same at Gothenburg. 

Mr. Smith, Lloyd’s agent at Gothenburg, was called upon to make a survey 
of the cargo. By agreement he was adopted as the agent of the insurance com- 
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panies, and it was further agreed that he should handle the damaged cargo. | He 
made three reports, at intervals covering more than a year, touching the condition 
of the cargo and the disposition of the same. The reports are in evidence. The 
meat was sold under his supervision through the sales department of Morris & Co., 
and the accounts were kept by the bookkeeping department of that company. Most 
of the meat was sold in Sweden. About 180 tons were shipped to Germany and 
sold there. 

When the meat was unloaded from the ship, it was taken in refrigerator cars 
to four freezing establishments; one at Hallsberg, two at Gothenburg, and one at 
Kristianstadt. It was inspected at these freezers by official veterinarians. A small 
portion was found unfit for any use, and destroyed. Another comparatively small 
portion was sold as offal. The great bulk of it was found fit for human consump- 
tion, and was sold as such. It was found necessary, however, to recondition a 
considerable portion of it by washing, scraping, and trimming. 

Papers purporting to be proofs of loss and adjustment of loss were furnished 
to the insurance companies by plaintiff; but settlement of the loss not having been 
made, the present suits above mentioned were commenced. 

[1] One of the main contentions of defendant is that it was vital to any recov- 
ery by plaintiff that there be introduced evidence (a) of the value of the meat in 
the absence of the damage insured against; (b) of the value of the meat in its 
damaged condition. It is further contended that the evidence wholly failed to prove 
either of these facts. 

We cannot assent to the latter contention. It was the claim of plaintiff, and 
there was evidence tending to support it, that practically the whole of the meat des- 
tined for Gothenburg was damaged by the fire, or by the means used to extinguish 
the same; that the damage resulted from burning, partial thawing, discoloration, 
dirt, smoke, and coal dust. There was evidence tending to show that this damaged 
condition of the meat was due to the fire and the means used to extinguish the 
same. There was evidence tending to show that the meat had come from wie 
cattle; that it had passed inspection of the Board of Animal Industry of the United 
States before being shipped; that the agreed value of the meat at the time of ship. 
ment was $919,488. There was also evidence tending to show what sound, undama- 
ged meat of the same character was worth in Gothenburg at the time the shipment 
arrived. There was also evidence tending to show what the meat in its damaged 
condition was worth and was sold for, and, that the sales were made below the 
market price for sound beef, because of the damaged condition. Among the wit- 
nesses who testified relative to the foregoing matters were persons who saw the 
meat and the condition of the holds before the meat was unloaded; persons who 
inspected the meat at the several freezers where it was stored; persons who bought 
considerable quantities of the meat; persons who cooked and ate some of the meat. 

There was also evidence tending to show the additional expenses incurred in 
disposing of the meat by reason of its damaged condition. From this evidence 
the jury was able to, and did, determine the loss sustained by plaintiff for which 
defendant was liable. While it must be said that the evidence as to some of the 
foregoing matters was not strong in character, yet we are not authorized to pass 
upon the weight of the evidence. 

It must be borne in mind that this meat was sold under the supervision of 
defendant’s own agent. Mr. Smith, Lloyd’s agent, and Mr. Halline, to whom he 
gave power of attorney to act in his absence, were agents of all parties in the 
liquidation, in the sales, and in the payment of expenses incidental to the same, 
throughout the whole period in which the meat was sold. Mr. Smith authorized 
the sales department of plaintiff to sell the meat in conjunction with him, and 
authorized the bookkeeping department of plaintiff to make the collections and keep 
the accounts of the sales and the expenses. The sales agents and the bookkeepers, 
therefore, were the agents of defendant, as well as of plaintiff; and defendant is 
estopped, in the absence of proof of fraud or mistake, to question the bona fides 
of the sales or the correctness of the accounts. 


Our conclusion is that the case was properly submitted to the jury, and that 
there was substantial evidence to support the verdict. 
What we have said relative to the motion to direct a verdict for defendant, 


renders unnecessary a discussion of the motion by defendant to direct a verdict for 
Plaintiff for a limited amount. 
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The Books of Account and the Testimony of Brink. 

[2] Certain summaries of the books of plaintiff, showing the sales accounts 
of the meat and the expenses incurred in connection with the same, were intro- 
duced in evidence. It is conceded that the summaries were correct reflections of 
the books, but it is contended by defendant that the books themselves and the tes- 
timony of Brink relative thereto were not competent, and therefore the summaries 
were not competent. 

As already stated, the evidence showed that the sales of the meat were made 
through the sales department of plaintiff under the supervision of Lloyd’s agent, 
who was adopted by defendant as its agent; that by agreement of said agent the 
proceeds of the sales were collected by, and the accounts were kept by, the book- 
keeping department of plaintiff; that by agreement, also, the expenses incurred 
were paid by plaintiff, and the accounts thereof kept. All of this was done by 
authority and under the supervision of said Lloyd’s agent. The books were thus 
kept by persons who were agents both of plaintiff and of defendant. 

These books of account were kept by or under the immediate supervision of 
Mr. Brink, an accountant and an employe of plaintiff, during most of the time when 
the meat was being sold. For a short part of the period they were kept by or under 
the supervision of Mr. McLeod, an auditor and employe of plaintiff. Both of these 
men testified that the books were properly and accurately kept, and in the usual 
course of business. The data of the sales from which invoices, and afterwards 
entries on the books, were made, came to the bookkeeping department of plaintiff 
from the sales agents, sometimes by telephone, sometimes by telegram, sometimes 
by mail. An invoice with draft attached and a delivery order directed to one of 
the freezing establishments, where the meat was, would then be made out by the 
bookkeeping department and sent to a bank for collection, and the purchaser was 
notified. Upon payment of the draft, the invoice and delivery order were given 
to the purchaser. Upon presentation of the delivery order to the freezing estab- 
lishment, the purchaser received the: meat. Report was made by the freezing es- 
tablishment to the bookkeeping department of plaintiff, and the transaction was 
entered upon the books of plaintiff. If the exact number of pounds was not de- 
livered, owing to the fact that the meat was in quarters, adjustment was made, and 
correction entries followed. Expenses were entered upon the books from vouchers 
received from the various parties to whom the money was paid. The sales agents 
who sent in the original orders were not produced as witnesses; nor in many in- 
stances were the parties to whom the expenses had been paid. It was mainly be- 
cause of the absence of these witnesses that objection was made to the introduction 
in evidence of the books and the vouchers. 

[3] The identification of books of account and the foundation which should 
be laid for their introduction in evidence is an intensely practical matter, and one 
that must generally be left largely to the sound discretion of the trial judge. The 
vital questions are: Do the books probably represent truly the facts which they 
purport to show? Are they the best and most available evidence? 

[4] The increasing complexity of the conditions under which modern business 
is carried on has called for a liberal construction of the rules governing the intro- 
duction in evidence of books of account and entries in the course of business. This 
is clearly recognized by leading authorities. Professor Wigmore in his work on 
Evidence (section 1530) says: 


“Suppose an offer of books representing transactions during several months in a 
large establishment. In the first place, the employees have in many cases changed and 
the former ones cannot be found; in the next place, it cannot always be ascertained 
accurately which employee was concerned in each one of the transactions rep- 
resented by the hundreds of entries; in the third place, even if they could be ascer- 
tained, the production of the scores of employees, to attend court and identify in 
tedious succession the detailed items of transactions, would interrupt and derange 
the work of the establishment, and the evidence would be obtained at a cost prac- 
tically prohibitory ; and, finally, the memory of such persons, when summoned, would 
usually afford little real aid. If unavailability or impossibility is the general prin- 
ciple that controls, is not this a real case of unavailability? Having regard to the 
facts of mercantile and industrial life, it cannot be doubted that it is. In such a 
case, it should be sufficient if the books were verified on the stand by a supervising 
officer, who knew them to be the books of regular entries kept in that establishment, 
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and the production on the stand of a regiment of bookkeepers, salesmen, shipping 
clerks, teamsters, foremen, or other subordinate employees should be dispensed with. 
No doubt much should be left to the discretion of the trial court; production may 
be required for cross-examination, where the nature of the controversy seems to 
require it. But the important thing is to realize that upon principle there is no 
objection to regarding this situation as rendering in a given case the production 
of all the persons practically as impossible as in the case of death. 

“The conclusion is, then, that where an entry is made by one person in the 
regular course of business, recording an oral or written report, made to him by 
one or more other persons in the regular course of business, of a transaction lying 
in the personal knowledge of the latter, there is no objection to receiving that entry 
under the present exception, provided the practical inconvenience of producing on 
the stand the numerous persons thus concerned would in the particular case out- 
weigh the probable utility of doing so. Why should not this conclusion be accepted 
by the courts? Such entries are dealt with in that way in the most important un- 
dertakings of mercantile and industrial life. They are the ultimate basis of cal- 
culation, investment, and general confidence in every business enterprise; nor does 
the practical impossibility of obtaining constantly and permanently the verification 
of every employee affect the trust that is given to such books. It would seem that 
expedients which the entire commercial world recognizes as safe could be sanctioned, 
and not discredited, by courts of justice. When it is a mere question of whether 
provisional confidence can be placed in a certain class of statements, there cannot 
profitably and sensibly be one rule for the business world and another for the - 
courtroom.” 

Jones in his work on Evidence (volume 3, p. 569) states the rule as follows: 

“The former strict idea of what constituted original entries has been modified 
to fit the necessities of new business conditions. Inasmuch as under the modern 
methods of extensive business houses the information relative to the transactions 
constituting the accounts must pass through various hands before being permanently 
recorded, some system of temporary memoranda preparatory to the permanent rec- 
ords is necessary to insure convenience as well as accuracy. It would be imprac- 
ticable to preserve for any great length of time the tags, slips, or tokens constitu- 
ting such original memoranda, and impossible, in view of the changing of employees, 
to obtain the testimony of the person who made the temporary memoranda or con- 
ducted the transaction. Hence, following the rule of necessity, the courts do not 
regard such temporary memoranda as the originals, but look to the permanent 
records as such original entries when properly verified by a suppletory oath. In 
this particular, every case must be made to depend very much upon its own peculiar 
circumstances, having regard to the situation of the parties, the kind of business, 
the mode of conducting it, and the time and manner of making entries.” * 

Many of the courts also have evinced the same liberal spirit in respect to the 
introduction in evidence of books of account and entries in the course of business. 
Miss. River Logging Co. v. Robson, 69 F. 773, 781 (C. C. A. 8); United States v. 
Mammoth Oil Co., 14 F.(2d) 705, 732 (C. C. A. 8); Matson Nav. Co. v. United 
Eng. Works (C. C. A.) 213 F. 293; Rutan v. Johnson & Johnson (C. C. A.) 231 
F. 369, 378; E. I. Du Pont de Nemours & Co. v. Tomlinson (C. C. A.) 296 F. 
634; Straus v. Victor Talking Mach. Co. (C. C. A.) 297 F. 791; Cub Fork Coal Co. 
v. Fairmont Co. (C. C. A.) 19 F. (2d) 273. In the Du Pont de Nemours Case the 
court said (page 640): 

“In recent years the conditions, of necessity, justifying the use of a record 


*A committee of experts to propose specific reforms in the law of evidence, appointed by the 
"egal Research Committee under the Commonwealth Fund, has recently made a oma of the rules 
of evidence governing the admissibility of books of account and entries in the course of business, 
and has recommended a uniform statute, providing substantially as follows: 

“Any writing or record, whether in the form of an entry in a book or otherwise, made as a 
memorandum or record of any act, transaction, occurrence or event shall be admissible in evidence 
in proof of said act, transaction, occurrence or event, if the trial judge shall find that it was made 
in the regular course of any business, and that it was the regular course of such business to make 
such memorandum or record at the time of such act, transaction, occurrence or event or within a 
reasonable time thereafter. All other circumstances of the making of such writing or record, 
including lack of personal knowledge by the entrant, or maker, may be shown to affect its weight, 
but they shall not affect its admissibility. The term business shall include business, profession, 
occupation and calling of every kind.” Page 63, “The Law of Evidence, Some Proposals for Its 
Reform,” by Edmund M. Morgan, Zechariah Chafee, Jr., Ralph W. Gifford, Edward W. Hinton, 
Charles M. Hough, William A. Johnston, Edson R. Sunderland, and John H. Wigmore. 
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without the supporting testimony of the entrant have been extended beyond the 
circumstances of death and absence from the jurisdiction. The courts have recog- 
nized other cases of unavailability as sufficient. This is particularly true of records 
of modern industrial activities, in which the facts are complex and the persons 
concerned so numerous that no one of them has an accurate recollection of the 
whole chain of events, or indeed, ever had a complete knowledge of it. The record 
itself in these cases is in effect the best and only evidence of the transaction. If 
it is identified, and its correctness and regularity are established, there is no sound 
reason why it' should not be accepted as proof of great value. In the case at bar 
the regularity is fully approved. The records were made contemporaneously with 
the facts, by persons employed for the purpose by the railroad company in the reg- 
ular course of business, as part of a system habitually employed, in order that the 
railroad might have an accurate account to which reference might thereafter be 
made in the conduct of its affairs. The identity and correctness of the record is 
proved by the supervising agent and clerk who was charged with the duty to cause 
the record to be made, and to preserve it for future reference and use.” 

In the Straus Case the court said (page 805): 

“* * * Courts must keep pace with the problems of administration developed 
by large business enterprises. We know and appreciate the difficulty of proving 
the actual mailing of a letter by an office boy, when hundreds of letters daily issue 
from large business houses. We likewise know and appreciate the impracticability 
of producing so-called common-law proof of every detail of purchase or sale in 
a large business like that of plaintiffs. The progress of men and affairs constantly 
presses on the common law, and makes it yield, with traditional elasticity, to the 
requirements of the times.” 

In the case at bar the entries were made in the books from various data—tele- 
grams, letters, statements. These data were furnished largely by persons who made 
the sales, agents of defendant as well as of plaintiff. Some were furnished by the 
several freezing establishments. The entries were made in the usual course of busi- 
ness by bookkeepers, who testified that the data were correctly entered. ‘These book- 
keepers were agents of both parties. All the transactions were under the supervision 
of an agent of defendant. The books of account were originally kept at Christi- 
ana; they were subsequently brought to Chicago, and were produced at the trial 
in Arkansas. The persons who had furnished the original data from which the 
entries in the books were made were not available as witnesses. 

Under all these circumstances we think the court was justified in finding the 
existence upon the record of the two elements requisite to the introduction of the 
books of account in question; viz. necessity, and circumstantial guaranty of trust- 
worthiness. We conclude that there was no error in admitting in evidence the books 
of account, the summaries, the expense vouchers, and the testimony of the witnesses 
McLeod and Brink. 

The Report of the Auditor. 


[5] At the time the auditor was appointed, there had been 17 suits consolidated 
for trial. The order of appointment authorized the auditor to hear testimony, de- 
termine what issues were admitted, and what in dispute, to make findings, computa- 
tions, etc., if anything was found due the plaintiff, to apportion the amount among 
the various defendants—all “in order to enable him to testify at the thial to a jury 
of these actions as a witness, and for no other purpose.” Later, 2 of the 17 cases 
were taken from the consolidated cause and reconsolidated for trial. In refusing 
to admit the report of the auditor in evidence, the court said: 

“T don’t think the auditor would apply to this one case. At the time the audit 
was made the court was under the impression that the 18 cases would all be tried 
as one, and in addition to that it would be necessary to change pounds to kilos 
and dollars to kronen, and then again kronen to dollars, and of course the jury 
would be not able to compute it; but now, as the court isn’t going to submit to 
the jury the general verdict, but several interrogatories, and then determine what 
the entire damage was in kronen, and then the court make the computation, and 
for that reason the report ought not to be submitted.” 

It appears from the record that, in the consolidated case of 17 original cases 
in which the auditor was appointed, the pleadings were materially different from 
the pleadings in the 2 cases on trial. It is apparent, also, that the auditor was ap- 
pointed for the purpose of simplifying the issues in the 17 cases and preparing 
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himself to testify as a witness, but that the court thought that the services of 
the auditor were not needed on the trial of the two consolidated cases. While the 
power of the court to appoint an aneerr. in a case of this kind is well settled, it 
is equally well settled that the report “ be used only if, and so far as, accept- 
es me Ex parte Pearson, 2 253 U. S. 300, 312, 40 S. Ct. 543, 547 (64 
L. Ed. 919). 

We think there was no abuse of discretion in refusing to admit the report in 
evidence. 

Requests to charge the Jury. 


[6] One of the errors alleged is the refusal of the court to charge that plain- 
tiff failed to furnish to defendant proofs of loss and adjustment, and hence could 
not maintain action to recover. As above stated, the complaint alleged the fur- 
nishing of proofs of loss and full compliance with the terms of the policies; the 
answer admitted the receipt of the papers, but denied their sufficiency. In August, 
1923, defendant made a motion that plaintiff be required to make its complaint 
more definite and certain in several respects, but did not ask for further or more 
definite proofs of loss. Furthermore, it appeared on the trial that defendant had 
retained the documents sent by plaintiff and purporting to be proofs of loss, and 
had never notified plaintiff of any defects therein, or insufficiency thereof, until after 
suit was brought. The court ruled that, under the circumstances, the defendant was 
estopped to question the sufficiency of the documents furnished. In this we think the 
court was correct. 38 C. J. 1161, § 473; Taber v. China Mut. Ins. Co., 131 Mass. 239, 
253; Palmer v. Great Western Ins. Co., 10 Misc. Rep. 167, 30 N. Y. S. 1044, affirmed 
153 N. Y. 660, 48 N. E. 1106. See, also, 26 C. J. 398, §513; Scottish, ete., Co. v. 
McKone, 227 F. 813 (C. C. A. 8); Hamilton v. Ins. Co. (C. C.) 46 F. 42, 46, 
affirmed ( C. C. A.) 59 F. 258. 

It is also contended that it was error to refuse an instruction requested by 
defendant that no recovery could be had on account of any damage to the meat 
by smoke, since no such claim was submitted to Lloyd’s agent, and since an employe 
of plaintiff had agreed with Lloyd’s agent that there was no damage by smoke. 
We think the refusal was without error, first, because there was no showing that 
the employe in question had any authority to make any claim to Lloyd’s agent, or 
to waive the making of any claim; second, two of the reports made by Lloyd’s 
agent do mention smoke, the second report saying that the whole cargo nad got 
the reputation of being damaged by fire, smoke, and water, and the third report 
(made after the alleged talk with said employe of plaintiff) saying that dark 
patches on some of the meat had been found, and that they were in his (Lloyd’s 
agent’s) opinion caused by the smoke and heat. The defendant, therefore, had 
ample notice that smoke was an element of damage. 

A number of other requested charges were submitted by defendant. It is not 
necessary to discuss them in detail. It is sufficient to say that we have carefully 
considered them, and are of the opinion that, in so far as they were meritorious 
and applicable, they were covered by the charge of the court as given. Furthermore, 
at the close of the charge to the jury, the court, in order to assist the jury, gave 
them the following statement which he had prepared: 

“Amount sued for by plaintiff, $581.016.14—=2,376,356 kronen. 

“Amount admitted by the defendant as damage to the insured meat by the fires, 
£28,331.29=115,875 kronen. 

‘ “There was sold in Sweden and Denmark 1,250,196.93 kilos, for 2,284,656.02 
ronen. 

“expenses to sell it incurred, 465,921.48 kronen. 

“Leaving net amount, 1,818,734.54 kronen. 

“There were 162,175 kilos, sold in Germany, which netted, after deducting the 
expenses necessary to sell it, including transportation, 117,908.23 kronen. 

“Total amount realized by plaintiff, after deducting expenses, 1,936,642.77 kronen. 

“All of these amounts are undisputed, and were submitted to counsel or both 
parties and agreed on as correct, so far as the figures are set out.” 

This statement, which both parties conceded to be correct, eliminates a number 
of points raised by defendant, and renders unnecessary a discussion of them 

Other questions raised by the specifications of error have been examined and 
considered, but do not require special mention. 

Judgment affirmed. 
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ACCIDENT 
UNION INDEMNITY CO. v. DODD et al. 
Circuit Court of Appeals, Fourth Circuit. September 24, 1927. 
21 Federal Reporter (2d) 709. 

1. INSURANCE—STATUTE CONTROLS AS TO EFFECT OF STATE- 
MENTS IN APPLICATION. 

State statutes prescribing the effect of statements made in an application for 
insurance are mandatory, and control the construction of the contract, and cannot 
be set aside by the company, even with the consent of the assured. 

(For other cases, see Insurance, Dec. Dig. § 250[1].) 

3. INSURANCE—UNDER VIRGINIA LAW, MATERIALITY OF REPRE- 
SENTATION IN APPLICATON IS FOR COURT. 

Under the law of Virginia, the materiality of a representation made in ‘an ap- 
plication is a question for the court. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

4. INSURANCE—MISSTATEMENTS IN APPLICATION FOR ACCIDENT 
INSURANCE AS TO PREVIOUS INDEMNITIES RECEIVED HELD 
MATERIAL TO RISK. 

A statement, in an application for a life and accident policy by an agent of 
the company, that applicant had never received indemnity for accident or sickness, 
except on one occasion named, whereas he had received indemnity on six other 
occasions, three of them within 15 months, and the last time more than $200 in 
amount, eld a material misrepresentation, which avoided the policy, especially in 
view of fact that insured was agent of insurer and was guilty of bad faith as 
such. 

(For other cases, see Insurance, Dec. Dig. § 299.) 

5. INSURANCE—APPLICANT FOR INSURANCE OWES TO COMPANY 
SAME GOOD FAITH HE MAY DEMAND OF IT. 

An applicant for insurance owes to the company the same good faith which 
he may rightly demand of it: 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 


6. INSURANCE—POSITIVE UNTRUE STATEMENT IN APPLICATION 
WILL BE DEEMED TO HAVE BEEN MADE WILLFULLY WITH IN- 
TENT TO DECEIVE. 

A positive statement of fact in an application, falsely made, with respect to 
a material matter, nothing else appearing, will be deemed to have been made will- 
fully and with intent to deceive. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

In Error to the District Court of the United States for the Eastern District 
of Virginia, at Richmond; D. Lawrence Groner, Judge. 

Acion at law by Abner Francis Dodd and Mabel K. Dodd against the Union 
Indemnity Company. Judgment for plaintiffs, and defendant brings error. Re- 
versed and remanded. 

Frank H. Atwill and Alexander H. Sands, both of Richmond, Va. (Sands, 
Williams & Lightfoot, of Richmond, Va., on the brief), for plaintiff in error. 

Hiram M. Smith, of Richmond, Va. (Pollard & Smith and LeRoy R. Cohen, 
Jr., all of Richmond, Va., on the brief), for defendants in error. , 
Jud Before Parker and Northcott, Circuit Judges, and Ernest F. Cochran, District 
udge. 

NorrHoort, Circuit Judge. This is a writ of error to a judgment of the Dis- 
trict Court of the United States for the Eastern District of Virginia, in a suit 
at law by Abner Francis Dodd and Mabel K. Dodd, plaintiffs, against the Union 
Indemnity Company, a Louisiana corporation, for recovery of indemnity under an 
accident insurance policy. The plaintiff, Abner Francis Dodd, resided at Emporia, 
Va., and was in the insurance business, and shortly before the issuance of the ac- 
cident insurance policy to him he became the agent of the defendant company, and 
on January 4, 1926, made out an application to the company, for a policy. The 
policy was at once issued to him and contained the following provision: 

“In consideration of the agreements and statements in the application, a copy 
of which is indorsed hereon and made a part hereof, and of $100 premium, the 
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company insures the plaintiff for the principal sum of $30,000 and a weekly indem- 
nity of $100 for the term of 12 months, against the effects of bodily injuries caused 
directly, solely and independent of all other causes by accidental means, and which 
shall result in immediate and continuous disability.” 

And the signed application contains the following: 

“I hereby apply for the policy to be based upon the following representations 
of facts. I understand and agree that the right to recover under any policy which 
may be issued upon the basis of this application shall be barred in the event that 
any one of the following statements material either to the acceptance of the risk 
or to the hazard assumed by the company is false, or in the event that any one 
of the following statements is false and made with the intent to deceive.” 

There were 21 questions answered by Dodd, as applicant for insurance, and 
among them questions 14 and 15, which questions and answers were as follows: 

“14, My average weekly earnings exceed the total single weekly indemnity under 
all policies which I have or have applied for, except as follows: Ans. No excep- 
tions. 

“15. I have never received indemnity for any accident or sickness except as 
follows: Ans. 1918—Employers’ Liab.—Dislocated shoulder—Optional Indem.” 

On March 9, 1926, Dodd was injured .by having a part of his foot shot off; 
the accident occurring, as claimed by him, while cleaning a shotgun, the gun being 
accidentally discharged. The defendant company, at the trial, defended on the ground 
that, in the application, Dodd had made false representations as to material facts, 
and that therefore the policy was void. 

Upon trial, the insurance company moved the court to instruct a verdict for 
the defendant, which motion was overruled, and the jury found for the plaintiffs. 
Thereupon, the defendant below moved the court to set aside the verdict of the 
jury, which motion the court sustained as to the plaintiff, Mabel K. Dodd, but 
overruled as to the plaintiff, Abner Francis Dodd, and gave judgment in favor of 
said Abner Francis Dodd for $15,000, the amount assessed by the jury, from which 
final judgment of the court the Union Indemnity Company sued out this writ. 


For the purpose of convenience, Dodd, the defendant in error, will be referred 
to here as plaintiff, and the Indemnity Company, plaintiff in error, will be referred 
to as defendant, as they were in the court below. 


It is admitted that, if the policy was valid, $15,000 was the amount of the indem- 
nity to be paid for the loss of a foot. The defendant claimed, at the trial, that 
the amputation of the entire foot was unnecessary. Upon this point the evidence 


was conflicting, and the matter was properly submitted to the jury, which found for 
the plaintiff. 


At the time of the issuance of .this policy to the plaintiff, section 4220 of the 
Virginia Code of 1919 was in effect, and was as follows: 


“All statements * * * in any application for a policy of insurance shall be 
deemed representations and not warranties, and no statement in such application 
* * * shall bar a recovery upon a policy of insurance or be construed as a war- 
ranty, anything in the policy to the contrary notwithstanding, unless it be ‘clearly 


proved that such answer or statement was material to the risk when assumed and 
was untrue.” 


There are man questions raised in this case that were doubtful and upon which 
the evidence was conflicting. The defense made, that the shooting was intentional, 
not accidental, was strongly contested pro and con, and was properly left to the 
jury under a charge of the court, manifestly correct on this point. 

Again, with respect to the answer to question 14, concerning the plaintiff's week- 
ly earnings, which in gross did exceed the weekly indemnity fixed in the policy, 
but which, after deducting office expenses, only amounted to little more than one- 
half of the weekly indemnity, we are of the opinion that there was such uncertainty 
as to what is meant by average weekly ‘earnings that there was a serious doubt 
as to the truth or falsity of the answer. While it can readily be seen that ‘a com- 
pany would hesitate to issue a policy providing ‘for a weekly indemnity in excess 
of the net earnings of the insured, thereby offering an inducement for malingering, 
yet the company itself formulated and propounded this question, and it should be 
construed strictly against it. The rule is well settled, and needs no citation to sup- 
port it, that in case of an ambiguity all questions of construction are decided strict- 
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ly against the insurance company. There is, however, no necessity for any rule of 
construction, where there is no ambiguity or uncertainty. 

Nor do we think that the learned trial judge was in error when he sustained 
the motion to set aside the verdict as to Mabel K. Dodd. 

A point was presented as to the materiality of the answer to question 21, where 
the applicant stated that he had ‘not, for seven years prior to the date of the apyli- 
cation, received medical or surgical attention, except that in January, 1918, he was 
treated for dislocated shoulder, lasting for ‘three weeks. It developed at the trial 
that he had received medical attention on March 9, 1919, for ruptured shoulder; 
in January, 1923, for the grippe; in April, 1923, for measles; in June, 1921, for 
boils; and in February, 1924, for injury to his back. In view of our holding in 
this opinion as to the materiality, as a matter of law, of the answer to question 
15, we do not deem it necessary to decide the point raised as to the answer to 
this question 21. 

This brings us to what we deem to be the vital point in the case, plaintiff’s 
answer to question 15 above set out. This question must, of course, be considered 
in the light of the Virginia statute. 

[1] Statutes of this character are'mandatory, and control the nature and terms 
of the contract into which the parties have entered, and cannot be set aside by the 
company, even with the consent of the assured. Equitable Life Assurance Society 
v. Pettus, 140 U. S. 226, 11 S. Ct. 822, 35 L. Ed. 497; New York Life Insurance 
Co. v. Cravens, 178 U. S. 389, 20 S. Ct. 962, 44 L. Ed. 1116. 

Subject to the limitation imposed by the Virginia statute, the application was 
made a part of the policy. “Where the entire application is made by express words 
a part of the policy, it is entitled to the same consideration as if it had been in- 
serted at large in that instrument. The policy and application together, therefore, 
constitute the written agreement of insurance; and, in ascertaining the intention of 
the parties, full effect must be given to the conditions, clauses and stipulations 
contained in both instruments.” 7 Encyc. of U. S. S. C. R. 96, and cases there cited. 

[2] When statutes of this character have been construed by the state courts, 
such construction is followed by the federal courts. “The interpretation of a state 
statute by the state courts with respect to its application to policies issued by a for- 
eign insurance company is binding on the Supreme Court of the United States.” 
New York Life Ins. Co. v. Cravens, supra; See, also, Washburn & Manufacturing 
Co. v. Reliance M. Insurance Co., 179 U. S. 1, 21 S. Ct. 1, 45 L. Ed. 49; Iowa Life 
Insurance Co. v. Lewis, 187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204. 

[3] Upon the question of whether the materiality of a representation was a 
question for the court, or for the jury, the Virginia court has said: “Whether a 
representation is made and the terms in which it is made are questions of fact for 
the jury; but, when proved, we are of opinion that its materiality is a question for 
the court.” Metropolitan Insurance Co. Hayslett, 111 Va. 107, 68 S. E. 256. This 
construction seems to have been consistently followed by the Virginia court. New 
York Life Insurance Co. v. Franklin, 118 Va. 418, 87 S. E. 584; North River Ins. 
Co. v. Atkinson, 137 Va. 313, 119 S. E. 46. 

[4] What the company had a right to demand and did demand of the plaintiff in 
answering the questions in the application “as a condition precedent to any binding 
contract” was “that he would observe the utmost good faith towards it, and make 
full, direct, and honest answers to all questions, without evasion or fraud, and 
without suppression, misrepresentation, or concealment of facts, with which the com- 
pany ought to be made acquainted, and that by so doing, and only by so doing, 
would he be deemed to have made ‘fair and true answers.’” Moulor v. American 
Life Ins. Co., 111 U. S. 335, 4 S. Ct. 466, 28 L. Ed. 447. 

In our search of the authorities on this question, one of the most illuminating 
cases we have found is that of the Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 
613, 36 S. Ct. 676, 60 L. Ed. 1202. There admittedly false answers were made in 
an application for a life insurance policy and in the opinion Mr. Justice McReynolds 
said: 

“Considered in most favorable light possible, the above-quoted incorrect state- 
ments in the application are material’ representations; and, nothing else appearing, 
if known to be untrue by assured when made, invalidate the policy without further 
proof of actual conscious design to defraud. Moulor v. American Life Ins. Co., 
111 U. S. 335, 345, 4 S. Ct. 466, 28 L. Ed. 447, 450; Phoenix Mutual Life Ins. Co. 
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v. Raddin, 120 U. S. 183, 189, 7 S. Ct. 500, 30 L. Ed. 644, 646; A&tna Life Ins. Co. 
v. Moore, 231 U. S. 543, 556, 34 S. Ct. 186, 58 L. Ed. 356, 365.” 

This seems to us to be similar to the case here. What could be more material 
than the statement made in the application by the plaintiff, Dodd, admittedly false, 
that he had not received indemnity for any accident or sickness, except one claim 
in 1918, for a dislocated shoulder, when it is an admitted fact that he had received 
indemnity for accident and sickness on six other occasions in varying amounts, 
the last being the sum of $207 indemnity for a sprained back, the latter less than 
“ two years before the date of the making of the application. 

Chronic claimants are naturally much to be avoided by ‘accident insurance com- 
panies, and the former claims made, based on injuries such as “sprained back,” 
where medical science is helpless to prove or disprove the extent of the injury, 
and physicians must rely almost wholly on statements .of the patient as to his con- 
dition, are especially calculated to cause insurance companies to refuse to assume 
the risk applied for. Six claims for indemnity made by the plaintiff, three of them 
within a period of 15 months, could not have been forgotten by him. The 
conclusion is inevitable that the answer to question 15 of the application, admitted- 
ly untrue, was material to the risk. 

{5] Again in Mutual Life Ins. Co. v. Hilton-Green, supra, the court said: 

“Beyond doubt an applicant for insurance should exercise toward the company 
the same good faith which may be rightly demanded of it. The relationship de- 
mands fair dealing by both parties. N. Y. Life Ins. Co. v. Fletcher, 117 U. S. 
519, 6 S. Ct. 837, 29 L. Ed. 934; Northern Assur. Co. v. Bldg. Ass’n, 183 U. S. 
3X8, 22 S. Ct. 133, 46 L. Ed. 213.” 

How much more are good faith and fair dealing demanded of an agent mak- 
ing application, as in this instance, to the company he represents, and towards which 
he stands in a confidential relation. This duty Dodd did not perform; his conduct 
was not consistent with good faith or fair dealing. “An agent may deal directly 
with his principal, when the facts are fully disclosed, and the agent acts in good 
faith, taking no advantage of his situation. But the strictest of faith is required.” 
Fireman’s Fund Ins. Co. v. McGreevy (C. C. A) 118 F. 415. 

A full discussion of the point involved as to whether the answer to question 
15 was material to the risk is found in Penn. Mut. Life Ins. Co. v.:Savings Bank, 
72 F. 413. There Chief Justice Taft, then sitting as judge of the United States 
Circuit Court of Appeals for the Sixth Circuit said: 

“And, on the other hand, it does not disprove that a fact may have been ma- 
terial to the risk because it had no actual subsequent relation to the manner in 
which the event insured against did occur. A fair test of the materiality of a fact 
is found, therefore, in the answer to the question whether reasonably careful and 
intelligent men would have regarded the fact, communicated at the time of effect- 
ing the insurance, as substantially increasing the chances of the loss insured against. 
The best evidence of this is to be found in the usage and practice of insurance 
meres in regard to raising the rates or in rejecting the risk on becoming aware 
of the fact.” 

One of the best definitions that we have been able to find as to what constitutes 
a material question is laid down in Jeffries v. Ins. Co., 22 Wall. 47, 22 L. Ed. 833, 
where the court said: 

“But if, under any circumstances, it can produce a reply which will influence 
the action of the company, the question cannot be deemed immaterial.” 

Applying this rule to question 15 in the application here, it cannot be doubted 
that, if answered truly, the question and answer would have influenced the action 
of the company. “The usual rules as to the determination of questions of law 
and fact, or as to the province of the court and jury to apply to insurance cases.” 
7 Encyc. U. S. S. C. R. 212. 

This court in Keeton v. Jefferson Standard Life Ins. Co., 5 F. (2d) 183, has 
decided the point involved here as to the materiality of the questions and answers 
in an application for a life insurance policy. Judge Waddill says in the opinion: 

“In this case, the answers to the questions wera of a character that the appli- 
cant could not have been mistaken about. * * * All of which answers, being 
material and of vital importance to the transactions thus consummated, were entirely 
false, and deceived and misléd the insurance companies into making the contracts 
of insurance. * * * Authorities to sustain these views might be cited almost 
without number.” * * * 
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Again in Missouri State Life Ins. Co. v. Guess, 17 F.(2d) 450, this court, in 
an opinion by Judge Parker, said: 

“There is no doubt, of course, that representations of the sort contained in 
the application for reinstatement are material to the risk, and that, if false to the 
knowledge of applicant, they avoid the policy and warrant its cancellation. Mutual 
Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202; Keeton 
v. Jefferson Standard Life Ins. Co. (C. C. A. 4th) 5 F(2d) 183. But, to warrant 
cancellation, the evidence as to fraud must be ‘clear, unequivocal, and convincing.’ 
32 C. J. 1269; Maxwell Land-Grant Case, 121 U. S. 325, 381, 7 S. Ct. 1015, 30 L. 
Ed. 949; U. S. v. San Jacinto Tin Co., 125 U. S. 273, 300, 8 S. Ct. 850, 31 L. Ed. 
747; U. S. v. Budd, 144 U. S. 154, 161, 12 S. Ct. 5/9 36 L. Ed. 384; Lalone v. U. S., 
164 U. S. 255, 257, 17 S. Ct. 74, 41 L. Ed. 425; U. S. v. Bell Telephone Co., 167 
U. S. 224, 241, 17 S. Ct. 809, 42 L. Ed. 144.” 

[6] It is true that in the last case it was held that the policy was not invali- 
dated by the falsity of the answers but that was because of uncertainty as to which 
policy the answers referred. No such uncertainty exists in this case, and the evi- 
dence is “clear, unequivocal, and convincing.” 

“A positive statement of fact, falsely made, with respect ‘to a material matter, 
will, nothing else appearing, be deemed to have been made willfully and with intent 
to deceive.” New York Life Ins. Co. v. Wertheimer: (D. C.) 272 F. 730; Mary- 
land Casualty Co. v. Eddy (C. C. A.) 239 F. 477. 

“Where the evidence leaves any doubt as to the existence of a fact, the matter 
should be left to the jury; but, where it is established by all the evidence on both 
sides, the jury cannot be permitted to find to the contrary. And, in respect to con- 
cealments, the materiality of matter concealed may, as in this case, be so apparent 
that it should not be left open to the jury to find it not material,” Fireman’s Fund 
Ins. Co. v. McGreevy, supra. 

The statement made in answer to question 15 was admittedly false, and the 
plaintiff knew of its falsity. That it was material to the risk cannot be doubted, 
considering the question in the light most favorable to the plaintiff, and the jury 


should have been so instructed. The charge of the trial judge on this point was 

erroneous, and the judgment below is reversed, and the case remanded to the Dis- 

trict Court, to be further proceeded with in accordance with this opinion. 
Reversed. 


ACCIDENT -INS. DEPARTMENT OF ORDER OF RAILWAY CON- 
DUCTORS OF AMERICA v. BROOKS. - (6 Div. 491.) 
Supreme Court of Alabama. Nov. 4, 1927. 

Rehearing Denied April 21, 1927. 

Further Rehearing Denied Oct. 20, 1927. 

114 Southern Reporter 6. 

1. INSURANCE—IN ACTION ON ACCIDENT INSURANCE CERTIFICATE, 
COMPLAINT HELD TO SUFFICIENTLY STATE SUBSTANCE AND 
LEGAL EFFECT OF EXECUTED CONTRACT. 

In action on certificate of accident insurance, substance and legal effect of con- 
tract entered into held sufficiently stated in pleadings, so that overruling of demur- 
rer to allegations of complaint setting out substance and legal effect of insurance 
contract was not error. ’ 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 


2. INSURANCE—IN ACTION ON ACCIDENT INSURANCE CERTIFICATE, 
ALLEGATION AS TO CERTAIN BY-LAWS BEING APPLICABLE 
HELD NOT TO EXCLUDE RELEVANT AND APPLICABLE BY-LAWS. 
In action on accident insurance certificate, allegation in complaint using words, 

“together with certain by-laws and regulations of said department was contract of 

insurance” between parties, held not to exclude relevant and applicable by-laws. 
(For other .cases, see Insurance, Dec. Dig. § 815[1].) 


3. INSURANCE—ACCIDENT INSURANCE CONTRACT HELD COMPLET- 
ED WHEN PARTIES’ MINDS MET AS INDICATED BY THEIR 
WRITINGS. 

Accident insurance contract held completed when minds of parties met in man- 
ner indicated by their writings. 
(For other cases, see Insurance, Dec. Dig. § 130[1].) 
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4. INSURANCE—STATUTORY PROVISIONS AS TO MISREPRESENTA- 
TION AND WARRANTIES APPLY TO CONTRACTS OF INSURANCE 
BY SECRET FRATERNITIES OR LIKE ORGANIZATIONS (CODE 1923, 
§§ 8049, 8364, 8507). 


Code 1923, §§ 8049, 8364, 8507, as to misrepresentations and warranties, apply 
to contracts of insurance by secret fraternities or other organizations of like kind, 
insuring members or others, or negotiating for such insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 


5. INSURANCE—TO CONSTITUTE DEFENSE TO ACTION ON INSUR- 
ANCE POLICY, FALSE STATEMENT RELIED ON BY INSURER 
MUST HAVE BEEN MADE WITH INTENT TO DECEIVE CONCERN- 
ING MATTERS INTRINSICALLY MATERIAL TO RISK (CODE 1923, 
§ 8364). 

Plea setting up misrepresentation as defense to action on insurance policy is 
demurrable, in view of Code 1923, § 8364, for failing to allege ‘making false state- 
ments with intent to deceive, relating to matters intrinsically material to risk and 
that insurer relied on it. 

(For other cases, see Insurance, Dec. Dig. § 253.) 


6. INSURANCE—STATUTE DECLARING THAT TO BE DEFENSE MAT- 
TER WARRANTED IN INSURANCE POLICY MUST BE SO MATER- 
IAL AS TO INCREASE RISK OF LOSS RELIEVES AGAINST COM- 
MON-LAW RULE AS TO WARRANTIES (CODE 1923, § 8364). 


_ Code 1923, § 8364, relating to misrepresentation as defense to insurance policy, 
relieved against common-law rule concerning warranties subject to contract by de- 
claring that matter warranted must be material such as to increase risk of loss. 

(For other cases, see Insurance. Dec. Dig. § 255.) 


7. INSURANCE—IN ACTION ON ACCIDENT INSURANCE CERTIFICATE, 
DEFENDANT HAD BURDEN OF PROVING FAILURE TO GIVE NOT- 
ICE OF DISMEMBERMENT AS ALLEGED. 

In action on accident insurance certificate, defendant had burden to prove plain- 
tiff’s failure to give notice of dismemberment as required and as raised by its alle- 
gations. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 


8. INSURANCE—IN ACTION ON ACCIDENT INSURANCE CERTIFICATE, 
SUBMISSION OF VARIOUS EVIDENCES OF COMPLETE CONTRACT 
TO JURY FOR CONSIDERATION TOGETHER HELD NOT ERROR. 
In action on accident insurance certificate, submission of various evidences of 

complete contract to jury for consideration together held not error; such evidences 

having tendency to show plaintiff’s right to recover for total disability and dis- 
memberment through accident. 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 

Appeal from Circuit Court, Jefferson County; Jno. Denson, Judge. 

Action by J. T. Brooks against the Accident Insurance Department of the Or- 
der of Railway Conductors of America. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 

The following statement was made by the court: 

“I am going to give the general charge for the plaintiff in this case. If you 
gentlemen want to argue to the jury, all right; if you don’t, all right.” 

J. M. Grimm, of Cedar Rapids, Iowa, and Coleman, Coleman, Spain & Stewart, 
of Birmingham, for appellant. 

W. A. Weaver and Theo. J. Lamar, both of Birmingham, for appellee. 

_ Thomas, J. The suit is ona contract or certificate of insurance in the accident 
insurance department of the Order of Railway Conductors of America, and re- 
sulted in a verdict for the plaintiff. ; : 

{1, 3] The overruling of demurrer to counts 2 and 3 of the complaint, setting 
out the substance and legal effect of the contract of insurance declared upon, was 
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without error. These pleadings proceeded upon the theory that the application 
for insurance, insurance certificate, and the laws of the order that were applicable 
to insurance constituted the contract of insurance, and alleged that the insurance 
was in full force and effect at the time in question. Knights, etc., v. Gillespie, 14 
Ala. App. 493, 71 So. 67; W. O. W. v. Adams, 204 Ala. 667, 86 So. 737; W. O. W. 
v. Eastis, 206 Ala. 49, 89 So. 63. The use of the words in count 3, “together with 
certain by-laws and regulations of said department, was a contract of insurance be- 
tween” the parties, in the context of that count, had not the effect of excluding 
relevant and applicable by-laws and regulations of the department; it meant all 
by-laws of the defendant order that had application. In Providence, etc., Co. v. 
Pruett, 141 Ala. 688, 37 So. 700, the sufficiency of a plea was under discussion, 
and the rule is different for a complaint. The contract of the parties was completed 
when their minds met in the manner indicated by their writings. Cherokee Life 
Insurance Co. v. Brannum, 203 Ala. 145, 82 So. 175. The substance and legal effect 
thereof was sufficiently stated in the pleading. George v. Roberts, 207 Ala. 191, 
92 So. 1. 


[4] The provisions of the statute (Code of 1907, § 4572; Code of 1923, 
§§ 8049, 8364, 8507), as to misrepresentations and warranties, have been made to 
apply to contracts of insurance by a secret fraternity or other organization of like 
kind, which insures its members or others, or in the negotiation of such a contract 
of insurance or application therefor or proof of loss thereunder. 


,lt is declared by the statute that written or oral misrepresentation or warranty 
shall not avoid the contract, or prevent its attaching, unless such misrepresentation 
is made with actual intent to deceive (Empire Life Ins. Co. v. Gee, 171 Ala. 435, 
55 So. 166; Mutual Life Insurance Co. v. Allen, 174 Ala. 511, 56 So. 568), or un- 
less the matter misrepresented increased the risk of loss (Sovereign Camp v. Hutch- 
inson, 214 Ala. 540, 108 So. 522). The effect of warranties the parties may make 
in insurance contracts was the subject of discussion in Brotherhood, etc., v. Rig- 
gins, 214 Ala. 79, 107 So. 44; Sovereign Camp v. Hutchinson, 214 Ala. 540, 108 
ae Massachusetts Mutual Life Insurance Co. v. Crenshaw, 195 Ala. 263, 

oO. d 


[5] The effect of the decisions under the statute is that a plea setting up a 
misrepresentation as a defense to an action on a policy of insurance is demurrable 
where it fails to allege (as in cases of deceit, Sovereign Camp v. Hutchinson, 214 
Ala. 540, 543 [2-3], 108 So. 520), that (a) false statements have been made (b) 
with intent to deceive, that (c) related to matters intrinsically material to the risk, 
(d) and that the insurer relied on them. Empire Life Ins. Co. v. Gee, 171 Ala. 
435, 55 So. 166; Travelers’ Ins. Co. v. Whitman, 202 Ala. 388, 391, 80 So. 470; 
Sovereign Camp v. Hutchinson, 214 Ala. 540, 543, 108 So. 520; Heralds of Lib- 
erty v. Collins (Ala. Sup.) 110 So. 283. 


[6] The effect of the statute was to relieve against the common-law rule as to 
warranties the subject of contract, and to declare that the matter warranted must 
be material—such as increased the risk of loss. Brotherhood of Railway, etc., v. 
Riggins, 214 Ala. 79, 107 So. 44. 

It follows that the trial court did not commit error in sustaining demurrers 
to please setting up fraudulent misrepresentations that failed in such averement of 
facts embraced within one of the alternatives. It may be further observed that 
pleas 5A and 10 do not specifically aver that plaintiff was not a passenger con- 
ductor at the time of the application for insurance. Amer. Ins. Co. v. Wright, 
205 Ala. 186, 87 So. 577. 

[7] Plea 2 set up the law of the order as to notice of total disability, and 
did not indicate that such failure was a condition precedent to recovery in that 
this was a forfeiture of all right to indemity, as for dismemberment, in accord 
with the certificate sued upon, providing that the principal sum is payable for 
death of assured or dismemberment, etc. And it is averred in plea 9: 

“Defendant denies the allegations of said count as liability for 52 weeks’ in- 
o—. and the defendant says that it is provided in and by the certificate sued 
on that: 

“‘The principal sum will be payable to Sarah Brook relationship, wife if his 
death should be caused by accident unless as excepted in article 13 of the accident 
insurance laws.’ 
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“And article 13 of the accident insurance laws makes provisions and excep- 
tions in the following language and none other: 


“‘Article 13. Death and Dismemberment Claims—When the death by accident 
of a member of this department occurs, or, when dismemberment in accord with 
the provisions of article 11 occurs, proof of such death or dismemberment shall 
be made upon blanks prepared and furnished by the department, and it shall be 
obligatory on part of claimant to furnish all the information said blank calls for. 
Said blank shall be filed with the general secretary of the department, who shall 
immediately refer same to the trustees of the department, for action thereon. If 
a majority of the trustees approve the claim, the general secretary shall, upon 
receipt of such approved claim, forward check covering same to claimant in full 


payment of all liability against this department on account of such death or dis- 
memberment. 


“‘No death indemnity will be paid when loss of life has. been incurred be- 
cause of fits, intemperance, recklessness, disreputable or illegal acts, disappearance, 
injuries, fatal or otherwise, where there is no external contusion, unless certified 
to by a medical expert designated by the department; suicide or self-inflicted in- 
juries, whether sane or insane; surgical operation for any disease, sickness or 
affliction of any nature whatsoever, other than accidental injury, as this insur- 
ance department does not cover or indemnify against same.’ 


“And defendant avers that the alleged accident caused a dismemberment with- 
in the provisions of section 11 and plaintiff did not make proof of such dismem- 


berment as required by article 13 above quoted, within a reasonable time after such 
dismemberment.” 


Article 11 provides, among other things, for the loss of a leg, foot, arm, hand, 
or eye, due to accident, the sum of $2,500. Adverting to plea 2, it does not aver 
that the notice referred to was a condition precedent to the right of recovery. 
Provident Life & Accident Ins. Co. v. Elliott, 198 Ala. 230, 73 So. 476; Royal 
Exch. Assur. of London, England v. Almon, 206 Ala. 45, 89 So. 76; Amer., etc., 


Co. v. Waters, 133 Miss. 28, 96 So. 739. It is provided by the rule obtaining 
(article 12): 


“If any member of this department becomes totally disabled by accident, so 
that he is unable to perform his regular or other employment, he shall make re- 
port of such disability on blank prepared and furnished by the depafttment, giving 
all the information called for on such blank, within ten days from the date of 
accident, and file it with the general secretary of the department.” 


It should be said that plea 9 properly presents the issue of fact and that the 
burden of proof as to it was upon the defendant. The several pleas to which 
demurrer was sustained sought to set up the same defense as that contained in 
pleas to which demurrer was overruled. 


[8] The evidence discloses that in article 7 of the by-laws of the department 
a member of the order “in good standing” is eligible to become a “member of this 
department” (membership therein being voluntary) upon due application therefor 
accompanied by the premium for the first quarter, forwarded to the general sec- 
retary of the department; that when application is in due form and the general 
secretary knows no reason why it should not be accepted, he “shall accept it” and 
make due “entry of such acceptance thereon,” and notify the applicant that the 
same became in “force from 12 o’clock noon of the day upon which said ap- 
plication was accepted.” We are not informed of any other required certificate 
or any other prescribed form of the notice of acceptance. This notice is for the 
benefit of the assured, the acceptance being binding upon the insurer. When the 
application, in due form, accompanied by the required dues, is accepted, the re- 
lation of assured and assurer exists. Thereafter the former would be entitled to 
the protection of the class of insurance to which he belonged pursuant to the 
contract evidenced by the application, certificate, and by-laws of the order. W. O. 
W. v. Alford, 206 Ala. 18, 89 So. 528. The trial court had the various evidences 
of the complete contract before it, and considered the same together. There was 
No error in submitting that evidence to the jury as tending to show plaintiff’s right 
to recover for a total disability and dismemberment—the loss of an eye—due to 
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accident. It is immaterial by which of the parties the accident insurance certi- 
ficate was offered. It was in evidence, and will be read in connection with the 
by-laws, etc., having application. 

The issue was tried upon pleas of whether or not plaintiff, within a reason- 
able time after the injury, had been discovered, gave defendant due notice thereof; 
and the replication numbered 1 to the several pleas, that plaintiff, long before the 
suit, furnished defendant full information as to his said injuries, disabilities and 
dismemberment on blanks “sent plaintiff by defendant, and that thereafter the de- 
fendant advised the plaintiff in writing in substance that defendant was not going 
to pay the full amount due by reason of the fact that plaintiff had changed his 
occupation without reporting the same to defendant. Wherefore plaintiff says that 
defendant has waived any other right it might have which could be set up as a 
defense to this cause of action.” See authorities in Caledonian Ins. Co. v. Jones, 
214 Ala. 520, 108 So. 331. 

The letter of February 11, 1924, exhibited to defendant’s rejoinder to the repli- 
cation, was to the effect that the department had received information that plain- 
tiff had. changed his occupation from passenger to freight conductor, and that such 
change was required to be reported by article 15 of defendant’s by-laws, and that 
no report had been made. The letter adverted to the fact that the required notice 
of dismemberment on specific blanks had not been given, or that such notice of 
disability as was given was made upon the blanks provided for members making 
application for weekly indemnity; expressed the opinion or declared that this fact 
was immaterial; indicated that the claim of disability would be re-examined and 
if payment was made it would be made on the basis of the purported change of 
occupation from passenger to freight conductor. 

(9] The statement of the trial judge as to the affirmative charge was directed 
to the attorneys, and, though in the presence of the jury, was without reversible 
error. The fact that the court thereafer reconsidered and declined to give the 
charge for the plaintiff, and defendant had opportunity to argue the case, discloses 
no error to reverse. The jury were fully informed as to the controverted issues 
of fact to be ascertained from the several tendencies of the evidence. If it had 
been thought by counsel that the charge was not sufficiently comprehensive under 
the several pleadings and tendencies of evidence, the court should, by special 
charges, have been duly invoked thereto or reminded of the deficiency. W. O. 
W. v. Maynor, 209 Ala. 443, 96 So. 352; Lewis v. Martin, 210 Ala. 401, 98 So. 635. 

The general affirmative charges requested by defendant were properly refused. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Anderson, C. J., and Somerville and Bouldin JJ., concur. 

On Petition for Re-hearing. 

Tuomas, J. When the whole proceedings are considered together—plead- 
ings and evidence—the trial of the issues of fact were on the theory that the con- 
tract of the parties was evidenced by the application and certificate of insurance 
into which entered the laws of the order that were applicable, and that the issue 
was whether plaintiff gave the required notice of his injury within a reasonable 
time after he had discovered that injury. To the pleas of the defendant were 
directed several replications, 1 to 4, inclusive, and to which demurrer was over- 
ruled as to some and sustained as No. 4. Thus were presented the issues of fact 
discussed on the original hearing. 

In the trial of the cause, plaintiff offered testimony tending to prove his com- 
plaint; the defendant’s testimony tended to prove that the notice indicated in its 
plea had not been given by the plaintiff within a reasonable time; and plaintiff 
offered testimony tending to show that the notice was given within a reasonable 
time and also to prove the special replication. The issue presented to the jury 
and tried by it was a disputed question of fact, being that of whether or not the 
said notice was given within a reasonable time. On this question, the jury found 
for the plaintiff. It was, therefore, not necessary that the plaintiff should prove 
all the replications he saw fit to introduce. 


It is well established that, where the fact of agency rests in parol or by way 
of inference from the conduct of the principal, and there is evidence to show 
the agency, the acts and declarations of the agent are admissible, and the fact of 
agency vel non is usually a question for the jury. The letter of E. P. Curtis was a 
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declaration of the purported agent (its general secretary and treasurer) and it 
supported the issue of waiver of other notice, or such was the reasonable inference 
that the jury may draw therefrom. Roberts & Sons vy. Williams, 198 Ala. 290, 
73 So. 502; Robinson & Co. v. Green, 148 Ala. 434, 43 So. 797. The letter from 
Curtis as general secretary was competent evidence, since there was other evidence 
from which the authority in the premises might be inferred. Gambill v. Fuqua, 
148 Ala. 448, 42 So. 735; Eagle Iron Co. v. Baugh, 147 Ala.‘613, 41 So. 663. The 
writer of this letter (and other letters in evidence) was holding himself out as 
the agent of the defendant in handling the claim, acting as said agent generally in 
the matters of the sufficiency of notices and of all claims. Defendant had the 
direct control of this agent or agency, and had the possession of all of his corres- 
pondence as such alter ego, and knew that Mr. Curtis was so acting in that behalf, 
and in passing upon the fact of whether or not a claim was regular or question- 
able. It was within the line of his duty to inform the claimant, if the claim as 
made was objectionable, and to state to a member the reasons why. 

Curtis was the general secretary of the defendant; had more than limited au- 
thority; was the alter ego of defendant for the purposes indicated in the by-laws 
and constitution of the defendant. In article 5 it is provided: 

“The general secretary shall keep a true record of all the business of the de- 
partment, a register of the members, receive and hold in trust all funds of the 
department and shall pay to the proper person or persons, upon receipt of un- 
questionable proof of injury or death caused by accident, such amount as such 
person or persons are entitled to receive in full as indemnity for loss of time, dis- 
memberment, or death. He will pay no questionable claim for indemnity for loss 
of time, or dismemberment or death unless approved by trustees. He shall be 
held under his bond in the Order of Railway Conductors for the faithful perform- 
ance of his duties as general secretary of this department.” 

And in article 12 it is further provided: 

That said official shall pay disability claimants, if the proof thereof is un- 
questionable, and, “if the proof of claim for disability is questionable, the general 
secretary will refer it to the trustees of the department for action thereon, and, 
if a majority of the trustees approve the claim, the general secretary shall, upon 
the receipt of such approved claim, forward check covering same to claimant in 
full payment of all liability against this department on account of such disability.” 

Thus he was more than a limited agent, and was clothed with judgment and 
authority to act in the matter of requiring immediate payment of a claim, or to 
refer it to the trustees of the department for further consideration. 

As we have stated, the issues of fact presented were whether or not plaintiff 
was injured and gave due and seasonable notice of his injuries. Defendant’s 
pleadings presented said issues, and plaintiff’s replies were that of waiver. The 
evidence or inferences therefrom was submitted in support of the respective in- 
sistances. The jury found for plaintiff under the issues as made up. The failure 
of plaintiff to prove one of several replications to a plea does not warrant a judg- 
ment on the pleas for the defendant, if other replication thereto be proven and is 
an answer to the plea (Fidelity & Deposit Co. v. Mobile County, 124 Ala. 144, 151. 
27 So. 386; Glass v. Meyer, Son & Co., 124 Ala. 332, 335, 26 So. 890), and such 
is the case as to the verdict rendered. 

The application for rehearing is overruled. 


JONES v. CONTINENTAL LIFE INS. CO. (No. 17978.) 
Court of Appeals of Georgia, Division No. 2. 


, 139 Southeastern Reporter 911 
1. INSURANCE—“PUBLIC HIGHWAY” REFERRED TO IN POLICY IN- 
DEMNIFYING INSURED AGAINST INJURIES THEREON DOES NOT 
INCLUDE RAILROAD TRACK OR SPACE BETWEEN TRACKS. 
Under accident insurance policy indemnifying insured against death or dis- 
ability, where insured is struck on public highway by vehicle, term “public highway” 
does not include railroad track or space on railroad’s right of way between parallel 
tracks of railroad company. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 

















2. INSURANCE—PETITION, ALLEGING INJURY BY TRAIN WHILE 

WALKING BETWEEN TRACKS, DID NOT STATE CAUSE OF AC- 

2 ad UNDER POLICY COVERING INJURIES ON PUBLIC HIGH- 

AY. 

Petition on accident insurance policy indemnifying insured against injuries by 
being hit on public highway by vehicle, alleging that plaintiff was run over by rail- 
road train while walking between parallel railroad tracks on railroad’s right of 
way, did not set out cause of action. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Error from City Court of Macon; C. H. Hall, Judge. 

Suit by E. L. Jones against the Continental Life Insurance Company, etc. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

O. L. Clements, John R. L. Smith, and Jos. Le Conte Smith, all of Macon, 
for plaintiff in error. 

Emil E. Brill, of St. Louis, Mo., and Robt. W. Barnes, of Miami, Fla., for 
defendant in error. 

Syllabus Opinion by the Court. 

StePHENS, J. [1] 1. An insurance policy which indemnifies the insured against 
death or disability resulting from bodily injuries effected through violent and acci- 
dental means provides for indemnity where the insured is “struck or knocked down 
or run over while in or on a public highway, by an automobile, or any vehicle 
propelled by steam, cable, electricity, naphtha, gasoline, horse, compressed air or 
liquid power (excluding injuries sustained while on a railroad right of way in 

‘ violation of any statute, or any regulation of the railroad company).” Held: 
- A “public highway” does not include a railroad track or the space on a rail- 
road’s right of way between two parallel tracks of a railroad company. 

[2] 2. In a suit by the insured against the insurer, to recover under the policy, 
where it is alleged that the plaintiff received an injury from being run over by a 
moving railroad train, under which he fell while walking between two parallel rail- 
road tracks on a railroad’s right of way, the petition set out no cause of action, and 
was properly dismissed on demurrer. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 






















































































































PROVIDENT LIFE & ACCIDENT INS. CO. OF CHATTANOOGA, TENN., 
v. HANCOCK. 
Court of Appeals of Kentucky. Oct. 11, 1927. 
298 Southwestern Reporter 954. 


1. INSURANCE—PAYMENT OF MONEY HELD SUFFICIENT CONSIDER- 
ATION FOR EXECUTION OF RELEASE OF CLAIM UNDER ACCI- 
DENT POLICY. ; 
Money paid in settlement of all claims growing out of injury was sufficient 

eames for execution of receipt therefor and release of claim under accident 

policy. 
(For other cases, see Insurance, Dec. Dig. § 603.) 


2. INSURANCE—EVIDENCE HELD TO SHOW LACK OF MUTUAL MIS- 
TAKE IN SIGNING RECEIPT FOR SETTLEMENT OF CLAIM UNDER 
ACCIDENT POLICY. 

In action on accident insurance policy, evidence held to show lack of mutual 
mistake in signing receipt and settlement in full of claim under policy. 
(For other cases, see Insurance, Dec. Dig. § 665[7].) 


3. INSURANCE—EVIDENCE HELD INSUFFICIENT TO ESTABLISH 
FRAUD IN SIGNING RELEASE OF CLAIM UNDER ACCIDENT POL- 
ICY, 










































































In action on accident insurance policy, evidence held insufficient to establish 
fraud in securing signature to receipt and release of claim based on policy. 
(For other cases, see Insurance, Dec. Dig. § 665[7].) 


4. INSURANCE—INSURED, FAILING TO ESTABLISH PLEA IN AVOID- 


ANCE OF RECEIPT AND RELEASE OF CLAIM, CANNOT RECOVER 
ON ACCIDENT INSURANCE POLICY. 


In action on accident insurance policy, where insured did not establish any plea 
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in avoidance of receipt and release of claim on policy for accident, he could not 
recover. 


(For other cases, see Insurance, Dec. Dig. § 603.) 


Appeal from Circuit Court, Floyd County. 

Action by Luke ‘Hancock against the Provident Life & Accident Insurance 
Company of Chattanooga, Tenn. From a judgment for plaintiff, defendant ap- 
peals. Reversed and remanded, with directions. 

J. Woodford Howard and W. P. Mayo, both of Prestonsburg, for appellant. 

B. M. James and Joe Hobson, both of Prestonsburg, for appellee. 

Locan, J. On the 17th day of May, 1922, the appellant entered into an ac- 
cident insurance contract with appellee whereby it agreed that, if appellee should 
receive an accident during the life of the policy contract which totally disabled 
him from performing any and every duty pertaining to any busimess or occupa- 
tion, the appellant would pay him an indemnity at the rate of $45 per month. On 
the 12th day of July, 1922, appellee sustained an injury to his knee which totally 
disabled him from following any business or occupation for a period of about 
30 days. On August 12, 1922, appellee made claim for indemnity accompanied 
by a statement from his attending physician. The statement of his attending phy- 
sician shows that appellee was totally disabled, but not confined in the house, from 
July 12th to August 11th, and that he was totally disabled and unable to work 
for the same period of time, and that he was also partially disabled from work 
for the same period of time. The statement of. the attending physician recom- 
mended the allowance of indemnity for a period of four weeks and two days. Aft- 
er making his claim for indemnity, appellee returned to his work and after his re- 
turn he performed the same kind of work as before the accident. On the 30th 
day of August, 1922, appellant gave to appellee a check which is in words and 
figures, omitting the signature, as follows: 

“Chattanooga, Tennessee, August 30, 1922, No. 27165. The Provident Life 
& Accident Insurance Company of Chattanooga, Tenn. Claim No. 200428. Pay to 
the order of Luke Hancock $38.00, thirty-eight dollars, being in full settlement 
of all claims against the company under its policy No. 2006479 for any illness or 
accidental injury originating prior to the date hereof. To Hamilton National Bank. 
Chattanooga, Tenn.” 

Attached to the check there was a receipt, which was signed by appellee, and 
which is as follows: 

“Received of Provident Life & Accident Insurance Company of Chattanooga, 
Tennessee, the sum named on the face of this check in full and final settlement 
of all claims against said company on account of any illness or accidental injury, 
or the effects of either, sustained by me before the date hereof. Luke Hancock.” 

Nothing further happened in regard to any claim of appellee until the 17th 
of February, 1923, when he caused a letter to be written to appellant in which 
he made further claim, either because of his injury on July 12, 1922, or because 
of a subsequent injury. Appellant declined to consider any further claim, on the 
ground that, if he was attempting to make a further claim because of his injury 
received July 12, 1922, there had been a final settlement as evidenced by the receipt 
above quoted, and, if he was making claim for a later injury, it could not be al- 
lowed because his policy had not been in force since his first claim was paid. 

Appellee instituted suit to recover an additional sum growing out of his ac- 
cident of July 12th. At the time he instituted his suit, he claimed $337.50. Later 
he amended his petition and sought to recover something more than $1,100. He 
obtained a judgment for the amount of his claim, and appellant appealed to this 
court. The judgment of the lower court was reversed. 214 Ky. 142, 282 S. W. 
1104. In the former opinion, it was held that, as appellee had accepted the $38 
mentioned in the receipt and admitted the execution of the receipt showing that it 
was in full compensation for his injury, he was not entitled to recover unless he 
should interpose a plea in avoidance of the receipt and sustain his plea in avoid- 
ance by proof. Since the court held in that case that appellee could not recover 
unless he could avoid the effect of the receipt, the first question confronting us is 
whether, on his last trial, he was able to establish any grounds for the avoidance 
of the receipt. We shall not consider the sufficiency of his plea. On the last trial 
he obtained a judgment for $1,710.50. 

His plea in avoidance, as analyzed by his counsel, was: (a) No consideration 
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for the execution of the receipt; (b) fraud practiced by appellant in obtaining the 
receipt; and (c) mutual mistake in the execution of the receipt. 

[1, 2] The receipt shows on its face that it was in full settlement of all claims 
under the policy growing out of any injury prior to: the exegution of the receipt. 
The sum of $38 was paid in settlement of all claims growitig. gut of such an in- 
jury, and this was the consideration for the receipt. If the amount was tendered 
in full settlement of every claim growing out-of his injury, we fail to see any 
sound basis for the argument advanced that the receipt was given without consid- 
eration. Since there was no discussion of any kind between appellee and the ap- 
pellant or any one representing the appellant, as to the execution of the receipt, 
we perceive no ground for the contention that the receipt was executed by mutual 
mistate of the parties. The check shows that appellant intended to pay the full 
amount of compensation to which appellee was entitled, as a result of his accident. 
The check and receipt speak for themselves. There is not an intimation in the 
proof that appellant intended the check or receipt to have any meaning except that 
expressed in the writings themselves. There is nothing to show that appellee did 
not understand exactly what he was doing when he signed the receipt. It is true 
he claims that he thought it was a receipt in full up to that date, but the receipt 
showed that it was a receipt in full for any indemnity, to which he was entitled 
by reason of his accident. He was able to read and write, and, if he failed to read 
and understand the receipt, he cannot be excused from his contract by reason of 
his own negligence or failure to understand. McGregor v. Metropolitan Life In- 
surance Company, 143 Ky. 488, 136 S. W. 889; J. I. Case Threshing Machine Com- 
pany v. Mattingly, 142 Ky. 582, 134 S. W. 1133. 

{[3] No fraud is established on the part of appellant or any one representing 
it in the obtention of the receipt. Appellee admits that he saw no representative of 
the company after his accident until he signed the receipt, and that no representa- 
tive of the company was present when he executed the receipt. He was not advised 
to sign the receipt by any one having any connection with the appellant. He stated 
that the mine foreman was the agent of appellant who received the check, but he 
does not claim that the mine foreman made any suggestion to him one way or the 
other about his accepting the check or signing the receipt. This leaves him with- 
out any evidence, as we read the record, that tends to establish his plea of fraud. 

[4] Having failed to establish any plea in avoidance of the receipt which he 
executed, we are compelled to hold that he cannot recover. 

There are other errors in the record which we will not notice, as it is not nec- 
essary to consider them, as they will not occur if there should be another trial. 

Judgment is reversed, and cause remanded, with directions to the court to in- 
struct the jury to find for the appellant if the evidence on another trial should be 
substantially the same as the evidence on the last trial. 


PERRY v. NORTH AMERICAN ACC. INS. CO. (No. 106.) 
Court of Errors and Appeals of New Jersey. Oct. 17, 1927. 
138 Atlantic Reporter 894 
(Syllabus by the Court.) 

INSURANCE—DEATH OF ONE THROWN FROM MOTORCYCLE HELD 
NOT WITHIN POLICY COVERING DEATH BY BEING THROWN 
FROM HORSE-DRAWN VEHICLE OR “MOTOR-DRIVEN CAR.” 

P. was killed by being thrown from a motorcycle when it collided with a 
motor truck. P. held an accident policy under which $1,000 was to be paid if 
the insured met his death “by the wrecking or disablement of any private horse- 
drawn vehicle, or motor-driven car in which insured is riding or driving, or, by 
being accidentally thrown from such vehicle or car.” In an action instituted by 
the personal representative of P. to recover under the terms of the policy, the 
trial judge held that a motorcycle was not a motor-driven car under the provision 
mentioned. This ruling upon appeal held to be correct. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Kays, Hetfield, and Dear, JJ., dissenting. 

Appeal from Supreme Court. 

Action by Beulah E. Perry, administratrix of the estate of Mortimer L. Perry, 
deceased, against the North American Accident Insurance Company on an insur- 
ance policy. From a judgment for defendant, plaintiff appeals. Affirmed. 
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Acc.] Perry v. North American Acc. Ins. Co. 


Hobart & Minard, of Newark, for appellant. 

Philip J. Schotland, of Newark, for respondent. 

KATZENBACH, J. On November 6, 1925, Mortimer L. Perry was killed by 
being thrown from a motorcycle on which he was riding when. the motorcycle col- 
lided with a motor truck. At the time of his death Perry was insured under an 
accident policy issued on January 20, 1925, by the North American Accident In- 
surance Company, the respondent (the defendant below). The policy was for the 
term of one year. The premium paid by Perry for the term of the policy was 50 
cents. The policy insured Perry against— 

“Death or disability resulting directly and independently of all other causes 
from bodily injury sustained through external, violent, and accidental means 
subject to the limitations and conditions herein contained, as follows: 

“Kart. 1. 

“If the insured shall, by the wrecking or disablement of any railroad passenger 
car or passenger steamship or steamboat, in or on which such insured is traveling 
as a fare-paying passenger; or, by the wrecking or disablement of any public omni 
bus, street railway car, taxicab, or automobile stage, which is being driven or op- 
erated at the time of such wrecking or disablement, by a licensed driver plying for 
public hire, and in which such insured is traveling as a fare-paying passenger; or, 
by the wrecking or disablement of any private horse-drawn vehicle, or motor- 
driven car in which insured is riding or driving, or, by being accidentally thrown 
from such vehicle or car, suffer any of the specific losses set forth below in this 
part I, the company will pay the sum set opposite such loss. 

Beulah E. Perry, as administratrix of the estate of Mortimer L. Perry, in- 
stituted in the Supreme Court an action against the insurance company to recover 
under the terms of the policy the sum of $1,000. The case was tried at the Essex 
circuit before the Honorable William A. Smith, circuit court judge, without a 
jury, on stipulated facts and testimony. A judgment was rendered in favor of the 
respondent (hereinafter called the defendant). From this judgment the plaintiff 
below (hereinafter called the plaintiff) has appealed. 

The question presented is whether the construction given to the contract by 
the circuit judge was correct. The question presented is a narrow one and is con- 
fined to the determination whether a motorcycle is a “car” within the meaning of 
the provisions of the policy above recited. Counsel for the plaintiff have pre- 
sented to us a brief, 97 pages in length, presenting with great care the plaintiff’s 
contentions for the reversal of the judgment. It will be impossible to consider, ex- 
cept in a general way, many of the definitions, statutes, and decisions to which coun- 
sel direct our attention in their effort to reverse the judgment below. The deci- 
sions to which our attention is directed holding that a motorcycle is a motor-driven 
car rest upon the construction of special statutes which are broad enough in their 
language to include motorcycles under the term of “motor-driven vehicles”, or 
some other similar term. No case is cited which holds under the provisions of the 
policy sued-on that a motorcycle is a motor-driven car. The respondent cites two 
cases instituted against it, decided in other jurisdictions, which construe the terms 
of the policy sued on in the present case as not to include a motorcycle as a motor 
driven car. These cases are Salo v. North American Accident Insurance Com- 
pany, 153 N. E. 557, decided by the Supreme Court of Massachusetts, and Laporte 
v. North American Accident Insurance Company, 161 La. 933, 109 So. 767, 48 A. L. 
R. 1086, decided by the Supreme Court of Louisiana. 


Our examination of the provision of the policy sued on bearing on the present 
controversy has led us to the conclusion that the correct interpretation of the terms 
of the policy excludes a motorcycle from the class of a motor-driven car. There 
is no ambiguity in the language of the policy. The principle of law that when 
an ambiguity exists the policy should be liberally construed against the company 
and in favor of the insured has no application. The ordinary and usual meaning 
of the words ‘must be sought and given to them. Where the words are used to 
express the meaning of the party using them, the court will not adopt a strained 
and improbable construction. Bew v. Traveler’s Insurance Co., 95 N. J. Law, 533, 
112 A. 859, 14 A. L. R. 983. The policy uses the phrases “horse-drawn vehicles” 
and “motordriven cars.” A motorcycle is a vehicle. If motorcycles were intended 
to be included, the draftsman of the policy would have used the words “motor-. 
driven vehicles.” After using the word “vehicle” in the phrase “horse-drawn 





132 The Insurance Law Journal, Vol. 70 {Jan., 1928 


vehicles,” it would seem that the use of the phrase “motor-driven car” immediately 
afterward is significant and indicates a purpose to exclude such a vehicle as a 
motorcycle from the provisions of the policy. One riding on a motorcycle is more 
exposed to accidents than one riding in a motor-driven car. A car stands upright 
on four wheels whether in operation or stopped. It is protected by bumpers in 
front and rear. It has a body in which the passengers sit which protects them in 
some measure from the perils of the highway. One riding on a motorcycle cannot 
keep it in equilibrium when not in operation. When stopped he must get off or 
place his feet, or one foot, upon the ground. A motorcycle has no front or rear 
protection in the form of fenders or bumpers. It has no body for the protection 
of the rider. A rider is therefore more exposed to the dangers incident to con- 
gested traffic. For these reasons, which make the risk of riding on a motorcycle 
greater than that of riding in a motor-driven car, we think the rider on a motor- 
cycle was intentionally excluded from the provisions of the policy by the use of the 
language employed. 

The use of the preposition “in,” in the clause of the policy reading “or motor- 
driven car in which insured is riding or driving,” is also significant. One riding 
on a motorcycle is not referred to as riding “in” a motorcycle, but “on” a motor- 
cycle. A passenger or one driving a car is not usually referred to as riding “on” 
a car but “in” a car. Where a policy uses the words “or motor-driven car in which 
the insured is riding or driving,” it is for the purpose of limiting the insurer’s 
liability. The reason is the one we have indicated, the greater safety of the in- 
sured “in” a car. This distinction has been recognized in a number of cases. In 
Anable v. Fidelity & Casualty Co. of New York, 74 N. J. Law, 686, 65 A. 1117 
(affirming an opinion of the Supreme Court written by Mr. Justice Reed and re- 
ported in 73 N, J. Law, 320, 63 A. 92), this court held that a person who had 
boarded a train, surrendered his ticket, and got off at the next station to buy a 
newspaper, and was killed while attempting to board the train again to continue his 
journey, as it was pulling out, was not covered by the provision in a policy “riding 
as a passenger in or on a public conveyance.” 

Justice Reed, in his opinion, cites with approval Van Bokkelen v. Travelers’ 
Insurance Co., 34 App. Div., 399, 54 N. Y. S. 307 (affirmed in 167 N. Y. 590, 60 
N. E. 1121), and says the following about that case: 

“The court dealt with a clause in a policy which doubly insured a person in- 
jured while riding as a passenger in a passenger conveyance, using steam, from 
which injury death resulted. The word ‘on’ was not used. The court held that 
the clause did not cover an injury to a passenger who was standing upon the plat- 
form of a car, and who, while so standing, was thrown therefrom and killed.” 

In the case of Laporte v. North American Accident Insurance Company, supra, 
Mr. Justice Land, who delivered the opinion of the court, made the following terse 
remarks on the policy in that case which was substantially in the same form as in 
the instant case: 

“A motorcyclist may ride upon his machine, but he cannot ride in it. 

“A motorcycle is not known as a ‘motor-driven car,’ or as a ‘motorcar,’ in the 
general and popular sense of that term. 

“It would be difficult to conceive that a gagage owner would send a motor- 
cycle to a customer to ride in when he had ordered a ‘motorcar.’ 

“It would be more difficult to conceive that such customer would accept such 
a machine as a ‘motorcar’ if sent.” 


For the reasons herein somewhat briefly set forth, we are of the opinion that 
the ruling of the learned trial judge that a “motorcycle” is not a “motor-driven 


car” within the meaning of the policy in this case was correct. 
The judgment of the Supreme Court is affirmed. 


For affirmance: The Chief Justice, Justices Parker, Kalisch Black, Katzenbach, 
Campbell, and Lloyd, and Judges White, Van Buskirk and McGlennon. 


For reversal: Judges Kays, Hetfield, and Dear. 
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Eaid v. National Casualty Co. 


EAID v. NATIONAL CASUALTY CO. 
Supreme Court of Oregon. Sept. 20, 1927. 
259 Pacific Reporter 902 
1. PLEADING—ALLOWING TRIAL AMENDMENT OF COMPLAINT TO 
INSERT THEREIN ALLEGATIONS IN REPLY HELD IN TRIAL 
COURT’S DISCRETION. 
Allowing plaintiff at the trial to amend his complaint by inserting therein aver- 
ments as to waiver and estoppel contained in the reply, in the nature of a formal 
amendment, was within the sound discretion of the trial court. 


(For other cases, see Insurance, Dec. Dig. § 236[3].) 


2. INSURANCE—STATEMENTS IN APPLICATION AS TO OCCUPATION 
AND INCOME, TO AFFECT POLICY, MUST BE AS TO MATERIAL 
MATTERS, AND MADE TO DECEIVE (Or. L. § 6351). 

Statements as to occupation and income in application for accident insurance- 
made part of policy, being under Or. L. § 6351, deemed representations and not 
warranties, to affect the policy, must be as to material matters and willfully made 
with intent to deceive. 

(For other cases, see Insurance, Dec. Dig. § 289, 296.) 


3. INSURANCE—MISSTATEMENT IN ACCIDENT INSURANCE APPLI- 
CATION AS TO APPLICANT’S OCCUPATION HELD NOT AS MAT- 
TER OF LAW MATERIAL, 

Statement in application for accident policy that applicant was a hotel keeper, 
when he was operating apartment, rooming, and boarding houses, held not as a mat- 
ter of law material. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


4, INSURANCE—INSURED’S EXPLANATION OF MISSTATEMENT OF 

HIS OCCUPATION, IN ACCIDENT INSURANCE APPLICATION THAT 

IT WAS MADE BY INSURER’S AGENT AFTER BEING INFORMED 

a" HELD STRONGLY TO NEGATIVE FRAUDULENT IN- 

ENT. 

Insured’s explanation of statement in his application for accident insurance 
that he was a hotel keeper, that such classification of him was made by insurer’s 
agent after insured had explained to him that he had been and then was operating 
apartment, rooming, and boarding houses, held to tend strongly to show that the 
statement was not fraudulently made nor with intent to deceive insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


5. INSURANCE—“INCOME” FROM OCCUPATION IN APPLICATION FOR 
ACCIDENT INSURANCE HELD TO MEAN GROSS -INCOME. 
Within an application for accident insurance, ‘income’ from occupation held 
to mean gross income and not net income (citing Words and Phrases, “Income’”). 
(For othér cases, see Insurance, Dec. Dig. § 289.) 


6. INSURANCE—OTHER DEFENSES HELD WAIVED BY INSURER WITH 
KNOWLEDGE GIVING NOTICE OF FORFEITURE ON GROUND OF 
CERTAIN MISSTATEMENTS IN APPLICATION. 

Where, after accident to insured, insurer, with knowledge of the facts after 
deliberate and careful investigation, gives notice of cancellation of policy on 
ground of certain misstatements in application, it thereby waives other defenses, 
including failure to make formal proofs of loss, blanks for which it did not send, 
as required by policy, and failure to furnish report from attending physician. 


(For other cases, see Insurance, Dec. Dig. § 560[3].) 


8. INSURANCE—STATUTE AND POLICY HELD NOT TO PREVENT IN- 
SURED FROM SHOWING STATEMENT OF HIS OCCUPATION IN 
HIS APPLICATION WAS IN GOOD FAITH ON ADVICE OF IN« 
SURER’S AGENT (Or. L. § 6459). 

Or. L. § 6459, and like provision of accident policy that no statement by ap- 
plicant not included in policy shall avoid policy or be used in any proceeding under 
it, and that no agent can change or waive any provisions of policy except on in- 
dorsed approval of executive officer, held not to prevent insured from showing that 
Statement in his application of his occupation was in good faith and with no intent 








134 The Insurance Law Journal, Vol. 70 [Jan., 1928 








to deceive or defraud, on the agent’s advice, as his designation of insured’s occu- 
pation. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


10. INSURANCE—POLICY HELD TO REQUIRE REGULAR VISITS OF 
PHYSICIAN ONLY DURING CONFINING ILLNESS AND NOT DUR- 
ING TOTAL DISABILITY FROM ACCIDENT. 

Requirement of indemnity policy that insured be regularly attended by physi- 
cian, found only in paragraph relating to confining illness, held not to apply to total 
disability from accident. 

(For other cases, see Insurance, Dec. Dig. § 525.) 


11. INSURANCE—PLAINTIFF, IN ACTION ON POLICY, HELD UNDER 
STATUTE ENTITLED TO ATTORNEY’S FEE; SETTLEMENT OR 
TENDER NOT HAVING BEEN MADE (Or. L. § 6355). 

Under Or. L. § 6355, plaintiff, in action on insurance policy, held entitled to 
reasonable attorney’s fee for failure of defendant to make settlement or tender; 
notice of injury and claim having been made, and proof of loss having been waived. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Department 2. 


Appeal from Circuit Court, Multnomah County; Robert Tucker, Judge. 

Action by W. H. Eaid against the National Casualty Company. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

The plaintiff brought this action upon the policy of insurance known as com- 
mercial A policy, No. 0321067, issued by the defendant to plaintiff on July 21, 1922, 
whereby it undertook to issue and provide accident indemnity to plaintiff for total 
disability at the rate of $50 per week, not exceeding 300 consecutive weeks. 

Plaintiff alleges, in substance, that on October 15, 1922, he stepped, or tripped, 
upon some object upon the sidewalk and fell with great force, and by reason there- 
of was immediately, continuously, and wholly prevented from performing any and 
every duty pertaining to his occupation, and that said disability continues; that the 
injuries consisted of blindness in both eyes which continued for many weeks, of 
bruises and lameness of the knees, back, and right hip, shock to the nervous system, 
and a continued weakness of sight; that there is due from defendant $50 per week 
from October 15, 1922, for a period of 38 weeks, aggregating the sum of $1,900; 
that plaintiff notified the defendant thereof, as provided in the policy, and other- 
wise duly performed all the conditions of the policy on his part, except such as 
were waived as set out; that plaintiff has demanded such payment; that no offer 
or tender of payment or settlement has been made, and more than eight months 
have elapsed since proof of injury; and alleges $250 as a reasonable attorney's fee 
in this action. . 

Plaintiff further alleges that, subsequent to the accident and after plaintiff had 
given defendant notice thereof as required by the policy, the defendant contemplated 
a blood test to ascertain if plaintiff was subject to any syphilitic condition, and ex- 
amined into plaintiff’s history and the circumstances surrounding his injury; and 
thereafter about January 8, 1923, with the full knowledge of plaintiff’s history and 
condition and prior to the termination of plaintiff’s disability and the period for 
which defendant was liable under the terms of the policy, the defendant company, 
denied liability upon or by virtue of said policy and undertook to cancel the same 
upon the grounds and for the reasons as claimed by defendant that the application 
signed by plaintiff contained certain misrepresentation with reference to his occu- 
pation and income, and upon no other grounds whatever, and by reason of the 
foregoing facts the defendant has waived any further or affirmative proof of the 
loss from or on the part of plaintiff, or any other or further performance of the 
terms of said contract by plaintiff, and is estopped to claim that plaintiff has not 
complied with said policy relating to affirmative proof or loss or of any other pro- 
vision or condition thereof. 

Plaintiff further alleges that in his application his business was stated to be 
that of a hotel keeper; that said statement and classification of plaintiff as a hotel 
keeper was made by an agent of the defendant company after plaintiff had explained 
to said agent that he had been operating apartment and rooming houses and board- 
ing houses, and had been engaged in said business for a long time and was at that 
time so engaged, which statements were true; that plaintiff knew nothing of the 
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various classifications of risks made by the defendant company; that the agent of 
said company at the time stated that plaintiff would fall under the classification of 
a hotel keeper and wrote the same on said application; that if the application is 
erroneous in any respect the defendant is, by reason of the facts alleged, estopped 
to claim that the same is erroneous or to claim that said statement was falsely and 
fraudulently made by plaintiff. 

A general demurrer to the amended complaint was overruled, whereupon defend- 
ant answered, admitting the issuance of the policy, denying several of the allega- 
tions of the complaint, and set up five affirmative defenses: 

First, that plaintiff’s injury was willfully and purposely self-inflicted; second, 
that the application and agreement upon which the policy was issued by the de- 
fendant, which was attached to the policy and made a part thereof, and which ap- 
plication was signed by plaintiff, contained the following: 

“IT hereby apply for a policy to be based upon the following representations of 
facts: I understand and agree that the right to recover under any policy which may 
be issued upon the basis of his application, shall be barred in the event that any 
one of the following statements material either to the acceptance of the risk or to 
the hazard assumed by the company, is false or in the event that any one of the 
following statements is false and made with intent to deceive.” 

That plaintiff in his application falsely and fraudulently stated as follows, to 
wit: 

“That his business and his occupation was that of a hotel keeper—office and 
supervising duties only.” 

That the application was false and known by plaintiff to be false. That de- 
fendant relied upon said statements as being true. That plaintiff was not then 
managing any office and supervising any hotel, but was pretending to be keeping a 
rooming house. 

Secondly, plaintiff further falsely and fraudulently stated that his income a 
month exceeded the amount of monthly indemnity applied for by at least 25 per 
cent, which was knowingly false and was believed and relied upon by defendant, 
in that plaintiff's income was not $50 per month, nor any part thereof, and that the 
conduct of said rooming house no more than paid the expenses; that over and 
above said expenses plaintiff had no income whatsoever; that but for such false 
representations defendant would not have issued said policy; and that by reason 
thereof plaintiff is barred under his said agreement from any recovery. 

Thirdly, that plaintiff failed and neglected to comply with the policy, and 
failed to furnish any report as provided, or otherwise, to defendant. 

As a fourth defense defendant alleges that plaintiff failed and neglected to 
submit any proof of loss as provided by said policy and for a period of about seven 
months covered by said claim no notice, no proof of loss, no verified claim, or other 
report or notice was furnished or filed with the defendant. 

As a fifth further and separate answer and defense, defendant alleges that 
prior to the bringing of this action the defendant, upon the discovery of said false 
and fraudulent conduct and answer of plaintiff, cancelled said policy of the date 
of its issuance and returned to plaintiff by draft the premium .of $42.50. 

Plaintiff filed a reply to the new matter contained in the answer in detail, 
averring in addition another explanation of statement of plaintiff in the application 
as to his occupation, in substance, the same as was in the complaint; that the de- 
fendant company denied liability upon the policy for the reason that the application 
signed by plaintiff contained certain misrepresentations with reference to his occu- 
pation and income and no other grounds, thereby waiving any other and further 
grounds of defense, and is estopped to claim that any other or further misrepre- 
sentations were made in said application than those referred td, his occupation and 
income, and that plaintiff waived any further notice, report, or proof of loss; that 
the premium of $42.50 returned to plaintiff was thereafter returned to defendant. 
The policy is set forth in full in the record. The cause was tried to the court and 
a jury and a verdict rendered for plaintiff. From the consequent judgment, de- 
fendant appeals. 


_ Andrew Hansen, of Portland (Henry §. Westbrook, of Portland, on the 
brief), for appellant. 


W. F. Magill, of Portland, for respondent. 
BEAN, J. (after stating the facts as above. [1] It is strenuously urged by 
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defendant that the court erred in allowing plaintiff to amend his complaint. In 
the original pleadings the allegations of plaintiff, in regard to his statements to the 
agent concerning his occupation-and allegations of waiver and estoppel, were con- 
tained in plaintiff’s reply, but not in plaintiff’s complaint. Aftet plaintiff's testi- 
mony was introduced in the first instance and a motion for an involuntary nonsuit 
was interposed by defendant and denied by the court, the plaintiff was allowed to 
amend his complaint by setting forth therein the matters contained in the reply re- 
garding waiver and estoppel, and the case was continued for 60 days. Defendant 
demurred to the amended complaint and contends that the court erred in allowing 
the amendment. The amendment, inserting the averments contained in the reply in 
the amended complaint, was in the nature of a formal amendment and did not sub- 
stantially change the course of action. The matter was within the discretion of the 
trial court and we do not think there was any abuse in the exercise of such dis- 
cretion. The continuance of the case gave the defendant ample time to attack the 
amendments and meet them upon the trial, to say nothing about the fact that the 
defendant was apprized of the claim made by plaintiff, by the averments in the 
reply. See Or. L. § 102; Talbot v. Garretson, 31 Or. 256, 264, 267, 49 P. 978; Nye 
v. Bill Nye Milling Co., 46 Or. 302, 80 P. 94; Caples v. Morgan, 81 Or. 692, 696, 160 
P. 1154, L. R. A. 1917B, 760. In Baldock v. Atwood, 21 Or. 73, 79, 26 P. 1058, 1060, 
Mr. Chief Justice Strahan records the following language: 

“The power of amendment under the Code ought to be liberally exercised in 
furtherance of justice. While the parties are in court they ought to be permitted 
to shape their pleadings in such form as they may be advised so as to present the 
real questions at issue, that the same may be determined with as little delay and 
expense as possible. Nothing is ever gained by turning a party out of court or 
compelling him to take a nonsuit on account of some defect in his pleading, not dis- 
covered perhaps until during the progress of the case, when an amendment could 
supply the defect and the action or suit be brought to an early determination.” 

[2-4] Defendant contends that plaintiff is not entitled to recover by reason of 
his statements in his application to the effect that his occupation was a hotel keeper, 
and that his income per month exceeded the amount of monthly indemnity applied 
by at least 25 per cent, and that such statements were false and were in legal effect 
warranties. Defendant’s assignments of error embrace these points. 

Section 6351, Or. L., provides in effect, where a policy of insurance is issued 
pursuant to a written application which is made a part of the policy, “that matters 
stated in the application shall be deemed to be representations and not warranties,” 
with certain exceptions not applicable here. 

The matter stated in the application pertaining to occupation and income being 
deemed representations and not warranties, in order to affect the policy, must be as 
to material matters and willfully made with intent to deceive. Willis v. Horticul- 
tural Fire Relief, 77 Or. 621, 152 P. 259; Ward v. Queen City Fire Ins. Co., 69 Or. 
347, 352, 138 P. 1067. This is pursuant to the law and the contract of the parties 
as embodied in the application for the policy. The statement of the plaintiff in 
the application, as to his occupation, does not appear as a matter of law to be 
material, and the explanation of the plaintiff that he stated to the agent who issued 
the policy that he had been operating apartment and rooming houses, and was and 
had been for a long time engaged in such business, tended strongly to show that 
the statement was not fraudulently made, nor with any intent to deceive the de- 
oo company, and under the testimony in the case the jury was warranted in so 
nding 

[5] The answer of defendant alleges, in regard to the statement of plaintiff in 
his application that his income per month exceeded the amount of monthly indem- 
nity applied for by at least 25 per cent, that same was false and fraudulent, in that 
plaintiff's income over and above expenses of plaintiff did not exceed the indemnity 
of $50 per week applied for. 


aie The word “income”, defined in 4 Words and Phrases, First Series, p. 3504, is as 
ollows: 


“‘Tncome’ means that which comes into or is received from any business or in- 
vestment of capital, without reference to the outgoing expenditures. The term, 
when applied to the affairs of individuals, expresses the same idea that ‘revenue’ 
does when applied to the affairs of a nation.’ 

See Bates v. Porter, 74 Cal. 224, 15 P. 732; Anderson’s Law Dictionary, p. 532. 
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While the word “income” is sometimes used synonymously with the word “profits”, 
it is clearly apparent that in the application of plaintiff the word was used to de- 
note the amount received by him in his occupation in order to approximate the loss 
which he would sustain by reason of being incapacitated from pursuing his usual 
vocation, The point is not well taken. 

[6] It appears from the record that the defendant company attempted to cancel 
the policy of plaintiff and denied liability under the policy for the reasons, as 
claimed by defendant, that the application signed by the plaintiff contained certain 
misrepresentations with reference to his occupation and income and upon no other 
grounds. The rule as stated by Mr. Cooley in his Briefs on Insurance, vol. 3, p. 
2680, is that, if an insurance company attempts to cancel a policy for certain 
breaches, having knowledge of all the facts and circumstances pertaining to the 
matter, “the company is bound by the reasons assigned, and cannot assign other 
reasons afterward.” Bonnert v. Insurance Co., 129 Pa. 558, 18 A. 552, 15 Am. St. 
Rep. 739; Brink v. Hanover Fire Ins. Co., 80 N. Y. 108; Pennsylvania Fire Ins. 
Co. v. Hughes (C. C. A.) 108 F. 497; Cahill v. Andes Ins. Co., 4 Fed. Cas. 1001, 
No. 2,289; Western & A. Pipe Lines Co. v. Insurance Co., 145 Pa. 346, 22 A. 665, 
27 Am. St. Rep. 703, 707, 708; Knickerbocker Life Ins. Co. v. Pendleton, 112 U. S. 
696, 5 S. Ct. 314, 28 L. Ed, 866; Royal Ins. Co. v. Martin, 192 U. S. 149, 24 S. Ct. 
247, 48 L. Ed. 385. 

In the present case it appears from the letter of defendant that some two 
months from the date of the report of the injury and after a “deliberate” and 
“careful” investigation from various angles with reference to the history of plain- 
tiff and surrounding disability, and as stated by defendant when the evidence was 
“completed” and “compiled” and “intact”, the company, on January 6, 1923, under- 
took to cancel the policy upon the two grounds mentioned, namely, his business or 
occupation and his income. ‘Thereafter the company, as claimed by plaintiff, in- 
stead of sending blanks for proof of loss as provided in the contract, notified plain- 
tiff that it canceled the policy for the reasons mentioned. Plaintiff contends that, 
by reason of such facts, and particularly of the attempted cancellation of the policy 
by the company, it waived formal proof of loss. Under the instructions of the 
court the jury so found. This finding was warranted by the testimony. Ward v. 
Queen City Fire Ins. Co., 69 Or. 347, 138 P. 1067; Nye v. Bill Nye Milling Co " 
46 Or. 302, 80 P. 94. 


In Ward v. Queen City Fire Ins. Co., 69 Or. 347, 138 P. 1067, the syllabus 
reads thus: 

“Where an insurer denies liability upon a specific ground, other grounds of 
forfeiture at the time within the insurer’s knowledge, including false swearing by 
the insured, are waived, if the insured had taken action pursuant to the attitude 
taken by the insurer.” 

On this point Mr. Chief Justice Moore, in Wyatt v. Henderson, 31 Or. 48, 48 
P. 790, credits Mr. Justice Swayne, in Ohio & M. R. Co. v. McCarthy, 96 U. S. 
258, 24 L. Ed. 693, as saying: 

“Where a party gives a reason for his conduct and decision touching anything 
involved in a controversy, he cannot, after litigation has begun, change his ground 
and put his conduct upon another and a different consideration. He is not per- 


yr poe. thus to mend his hold. He is estopped from doing it by a settled principle 
of law.’ 


The rule is stated in 4 Cooley’s Briefs on Insurance, p. 3531, as follows: 


“A failure to give notice or furnish proofs of loss, or defects in the notice 
and proofs, are waived by a denial of liability on other grounds. This rule is fun- 
damental, and scarcely needs to be supported by the citation of authorities.” 

In the case at bar, after the company had made a careful examination and in- 
vestigation of the claim of plaintiff, there was nothing to prevent the defendant 
from waiving all defenses to the claim that it might think it had, and settle the 
same, or it might waive a portion of its defense and rely upon the points which 
it selected, waive the balance, and so notify the insured and give the policy holder 
the privilege of accepting the proposition of the Company as the battleground of the 
contest. After plaintiff has accepted the challenge and acted thereon, and entailed 
the expenses of suit, it would be unfair to him to permit the defendant to shift 
its ground and assert other forfeitures which it had waived. 

[7] It is claimed on behalf of defendant: That there was not su..cient evi- 
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dence of knowledge of facts by the company when it attempted to cancel the pol- 
icy. However, there was some evidence of such knowledge, and the matter was 
submitted to the jury upon the defendant’s theory under proper instruction, and 
they found against the appellant on this point. This verdict of the jury under the 
testimony forecloses the question raised by defendant’s answer by the allegation. 
Said policy provides: , 

“If the insured is disabled by injury or illness for more than thirty days, he 
or his representative shall furnish the company, every thirty days, or as soon there- 
after as may be reasonably possible, with a report from the attending physician 
or surgeon, fully stating the condition of the insured.” 

That said plaintiff failed and neglected to comply with said term or condition 
of said policy. No error can be predicated in regard thereto. 

[8] The policy contained the following provision, to wit: 

“No statement made by the applicant for insurance not included herein shall 
avoid the policy or be used in any legal proceedings hereunder, No agent has 
authority to change this policy or to waive any of its provisions. No change in 
this policy shall be valid unless approved by an executive officer of the company 
and such approval be indorsed hereon.” 

It is contended by defendant that on account of this clause and clause B of 
section 6459, Or. L., which is in substance the same, the plaintiff is prevented from 
showing that the statement made in his application concerning his occupation was 
made in good faith and with no intent to deceive or defraud the defendant. We 
do not think that such was the purpose of the provision. This testimony was 
introduced for the purpose of showing that the statement was made upon the ad- 
vice of the agent issuing the policy, as his designation of plaintiff’s occupation was 
somewhat archaic, and to indicate that there was no intent to deceive or defraud. 
It was competent and admissible. It was not an attempt to avoid or change the 
policy. We fail to see any question of a waiver of any part of the provision of 
the policy in this connection, either by the agent or any one. In order for defend- 
ant to maintain a defense on account of these representations, it must be shown 
that they were willfully false and made with intent to deceive. See Williams v. 
Pacific States Fire Ins., 120 Or. 1, 251 P. 258, and Mercer v. Germaina Ins. Co, 
88 Or. 410, 414, 171 P. 412, 413, in which latter case Mr. Justice McCamant says: 

“The policy written in April, 1915, was void; plaintiff was informed it was all 
right. This statement was made to a woman ignorant of the truth; it was made 
by an underwriter of large experience who knew the facts. He must have intended 
that plaintiff should act upon it and there is evidence that she did rely upon it to 
her injury. Defendant should not be permitted to escape liability. * * *” 

See, also, Willis v. Horticultural Fire Relief, 77 Or. 621, 631, 152 P. 259; Hahn 
v. Guardian Assur Co., 23 Or. 576, 32 P. 683, 37 Am. St. Rep, 709; Hardwick v. 
State, 20 Or. 547, 26 P. 840. 

On the question of the right of the insurer to challenge the agent's classifica- 
tion of risk in Arneberg v. Continental Casualty Co., 178 Wis. 428, 435, 190 N. W. 
97, 100, 29 A. L. R. 93, at page 98, it is recorded: 


“When an applicant states to the agent the facts concerning his employment 
or occupation, he has done all that should be required of him. He does not pos- 
sess the knowledge requisite to enable him to designate his occupation in conform- 
ity to classifications which have been prescribed by the company. That is a func- 
tion which must be performed by the company upon information furnished by the 
applicant, and, when such information is truthfully given, the company should 
be held bound by its own classification.” 


[9] It is alleged by defendant, in effect, that plaintiff falsely and fraudulently 
represented that he had never had any disorders of the brain, spine, or nervous sys- 
tem, or any bodily or mental infirmities, and that he never received any medical or 
surgical attention, and that the application was knowingly false; that such state- 
ment was material and fraudulently made with intent to deceive. This is denied 
by the defendant in his reply. The testimony upon this point is in direct conflict. 
That on the part of the plaintiff tended to show that he had had no disorders of 
the nervous system or trouble with his eyes. This question was fairly submitted 
to the jury under the instruction of the court, and is settled by the verdict. There 
being substantial evidence in the record to support such verdict this court is not 
authorized to disturb the same. Fraud is a question of fact to be tried by the 
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jury and the truth or falsity of the statement of plaintiff in this respect was a 
proper question for the jury. Williamson v. North Pac. Lbr. Co., 42 Or. 153, 70 
P. 387, 532; Clough v. Dawson, 69 Or. 52, 133 P. 345, 138 P. 233. 

[10] Defendant also contends that in order for the plaintiff to recover on ac- 
count of being disabled from pursuing his occupation he must show that he was 
regularly attended by a physician all of the time while so incapacited. The con- 
tract of insurance of the defendant provides, as indicated by a heading on the pol- 
icy, as follows: 

“This policy provides indemnity for loss of life, sight, limb or time, by acci- 
dental means, and for loss of time’ by illness to the extent herein provided.” 

Paragraph A of the policy, upon which this action is based, provides as fol- 
lows : 

“Accident Indemnity for Total Disability—At the rate-of fifty ($50.00) dol- 
lars per week against total loss of time, not exceeding three hundred consecutive 
weeks, resulting solely from bodily injuries effected’ directly and independently of 
all other causes, by the happening of an external, violent, and accidental event, and 
which immediately continuously and wholly, from date of accident, shall disable 
and prevent the insured from performing any and every duty pertaining to his busi- 
ness or occupation.” 

Paragraph J provides as follows: 

“Indeyinity for Confining Illness—At the rate of fifty ($50.00) dollars per 
week for the number of consecutive days, but not exceeding one hundred weeks, 
that the insured is necessarily, continuously and actually confined within the house 
and therein regularly visited by a legally qualified physician, by reason of illness 
that is contracted and begins after this policy shall have been maintained in con- 
tinuous force for ten days from its date.” 

The provisions in the clause in regard to being regularly visited by a legally 
qualified physician is not contained in the paragraph A relating to accident indem- 
nity for total disability, and does not apply thereto. This is obvious from a care- 
ful reading of the policy and consideration thereof. If by reason of accident plain- 
tiff would be totally incapacitated by the loss of his eyes, or the loss of a limb which 
could not be cured or benefited by the attendance of a physician, it would not be 
expected and is not contemplated by the terms of the policy that the claimant would 
be regularly visited by a physician. In the present case the plaintiff, after the 
accident, was regularly attended by a qualified physician, Dr. Wm. R. Shinn, and 
treated for his injury, and the doctor prescribed what plaintiff should do therefor, 
and told him “that it was a condition that would simply take time, but he might 
be able to see some time, and might not; nothing that could be done for it, was 
my opinion.” The contention of the defendant as to the proof in this respect is un- 
tenable. 

[11] It is c&ntended by counsel for defendant that no attorney’s fees in this 
action are warranted by the statute. Chapter 110, Gen. Laws of Oregon, 1919, § 
1, p. 159, which is section 6355, Or. L., authorizes the attorney’s fees in an action 
of this kind. The language is as follows: 

“Whenever any suit or action is brought in any of the courts of this state 
upon any policy of insurance of any kind or nature whatsoever, the plaintiff, in ad- 
dition to the amount which he may, recover, shall also be allowed and shall recover 
as a part of said judgment such sum as the court or jury may adjudge to be rea- 
sonable as attorney’s fees in said suit or action; provided, that settlement is not 
made within eight months from date proof of loss is filed with the company ; pro- 
vided, further, that if a tender be made by a defendant in any such suit or action 
and the plaintiff’s recovery shall not exceed the amount thereof, then no sum shall 
be recoverable as attorney’s fees.” 

There was no settlement of loss, or tender made by the defendant company. 
The time for such settlement had elapsed after the plaintiff had given defendant 
notice of the injury and made a claim therefor, and as found the defendant had 
waived formal proof. We hold that according to the record the plaintiff is en- 
titled to a reasonable attorney’s fee in this action. 


[12] At the close of plaintiff’s testimony in chief, defendant moved the court 
to grant a nonsuit largely on account of the questions above noticed, and at the 
close of all of the testimony defendant requested the court to direct a verdict in 
favor of defendant. There was testimony tending to support the complaint and 
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sufficient to carry the case to the jury. There was no error in denying such mo- 
tion. 

[13] Defendant assigns error on account of the court attempting to speed 
up the cross-examination of plaintiff by defendant and intimating that nothing 
would be gained by a very extended cross-examination. The cross-examination 
of plaintiff was quite prolix. It covers 74 pages of. typewriting. Under all the 
circumstances we think the admonition of the court was proper and that defendant 
was not denied the right of a liberal cross-examination of plaintiff as a witness. 

Exceptions were reserved to several instructions of the court to the jury. 
We have carefully examined the charge to the jury and believe the court fairly 
submitted the case to the jury in accordance with the rules of law mentioned above 
and that there is no reversible error in such instructions. 

Finding no reversible error in the record, the judgment of the trial court is 
affirmed. 

Brown and McBride, JJ., concur. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited, v. ALBINA 
MARINE IRON WORKS. 
Supreme Court of Oregon. Oct. 18, 1927. 
260 Pacific Reporter 229 
2. INSURANCE—CONTRACT PROVIDING PREMIUM RATE WAS TO BE 
DETERMINED, PRESUMPTION IS THAT RATE WAS DETERMIN- 
ABLE BY SCHEDULE FILED WITH INSURANCE COMMISSIONER 
i (Or. L. § § 6356, 6362, 6389, subd. 13, and § 6328, subd. 7, as amended by Laws 
‘ 1921, p. 304). 

Where insurer and insured entered into contract providing that premium rate 
on binders was to be determined, presumption is that the rate was to be determined, 
under Or. L. §§ 6356, 6362, 6389, subd. 13, and section 6328, subd. 7, as amended 
by Laws 1921, p. 304, by schedule of rates filed by insurer with the insurance com- 
missioner, since no other rate could be lawfully exacted. 

(For other cases, see Insurance, Dec. Dig. § 183.) 


4. INSURANCE—CONTRACT PROVIDING PREMIUM RATE ON BINDERS 
WAS TO BE DETERMINED, RATES ARE CONCLUSIVELY PRE- 
SUMED TO BE SCHEDULE RATES FILED WITH INSURANCE COM- 
MISSIONER. 

In action to collect premiums due on binders in which rate was not fixed, rates 


are conclusively presumed to be the schedule rates filed with the insurance com+ 
missioner. 






























(For other cases, see Insurance, Dec. Dig. § 183.) 


5. INSURANCE—ALLOWING ATTORNEY’S FEE, IN ACTON TO COL- 

en ON INSURANCE POLICY, HELD ERROR (Or. L 

320); 

Or. L. § 6355, is restricted to allowance of attorney’s fees to cases brought 
to recover on policies, where loss is not paid within named times, but does not in- 
clude allowance of attorney’s fees in action to collect premium due on binders. 

(For other cases, see Insurance, Dec. Dig, § 188[1].) 

Department 1. 

Appeal from Circuit Court, Multnomah County; George Rossman, Judge. 

Action by the Ocean Accident & Guarantee Corporation, Limited, against the 
Albina Marine Iron Works. From a judgment for plaintiff, defendant appeals. 
Modified, and, as modified, affirmed. 

This action was instituted to collect premiums due on binders issued by plain- 
tiff to defendant insuring defendant, against loss by casualties. The rate was not 
fixed in the binder nor the amount of premium for such insurance stated. In lieu 
thereof one policy contained this statement : “Premium rate to be determined.” 
The other policy contained this legend: “Premium rate various. ” Plaintiff charged 
the rate named in its schedule filed with the insurance commissioner under the pro- 
visions of section 6328, subd. 7, Or. L., as amended by chapter 155, Gen. Laws for 
1921. Defendant contends that an agreement existed between defendant and plain- 
tiff whereby the rate was to be the same as charged by another insurance com- 
pany theretofore. The agreement, as claimed by defendant, was pleaded as an 
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affirmative defense. A motion to strike that plea was sustained by the court. At 
the trial defendant offered to prove the same allegation. The proof was rejected 
on objection by plaintiff. Appellant states that the only question presented by this 
appeal is the ruling of the court on the motion to strike said affirmative defense 
and the order rejecting the evidence offered by defendant to prove that defense. 

Frank S. Senn, of Portland (Senn & Recken, of Portland, om the brief), for 
appellant. 


F. J. Betz, of Portland (W. A. Robbins, of Portland, on the brief), for res- 
pondent. 


CosHow, J. (after stating the facts as above.) [1-3] The law of the land 
applicable thereto is a part of every valid contract. When plaintiff and defendant 
entered into the contract providing, “Premium rate to be determined,” the law 
presumes that the rate was to be determined by the schedule of rates filed by 
plaintiff with the insurance commissioner. Under the statute no other rate could 
be lawfully exacted. Or. L. § 6328, subd. 7, as amended by chapter 155, Gen. Laws 
1921; Or. L. §§ 6356, 6362, 6389, subd. 13; Rosenkrantz v_ Barde, 107 Or. 338, 351, 
et seq., 214 P. 893; German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 34 S Ct. 612, 
58 L. Ed. 1011, L. R. A. 1915C, 1189; Stephen Peabody, Jr., & Co., Inc., v: Travel- 
ers’ Ins. Co., 240 N. Y. 511, 148 N. E. 661, 42 A. L. R. 1090. The same rule must 
be applied to the language, “Premium rate various,” employed in the binder which 
is the basis of the second cause of action. It was not error, therefore, to strike 
from defendant’s answer the allegation setting up a contract to charge the same 
rate some other Company had previously charged defendant for similar insurance 
which was to be in any event a reasonable rate. The presumption is that the rates 
contained in the schedule of rates filed by the plaintiff with the insurance commis- 
sioner are reasonable. That presumption is not traversed by the allegation stricken. 
In as far as the rate claimed by the defendant deviates from such schedule rate, 
it is inconsistent with defendant’s allegation that the rate to be charged was to 
be a reasonable rate. For the same reasons the court did not err in refusing offer 
of proof of the allegation stricken from the answer. It was an offer to prove an 
illegal contract to the extent the evidence offered tended to prove a rate charged 
by some other company which was less than the schedule of rates on file with the 
insurance cémmissioner at the time the contract of insurance was entered into by 
the parties. 


[4] Defendant urges that, if the contract to insure was at a rate less than the 
statute or schedule rate, the binders are unlawful and plaintiff cannot collect any- 
thing. It cannot be said that the contract of insurance is void because in conflict 
with the statute. The contract is not in conflict with the statute. The rates, not 
being specifically set down in the binders, are conclusively presumed to be the 
schedule rate. If the binders specified an unlawful rate, the case would be different 
in principle, Zoller Hop Co. v. S. Pac. Co., 72 Or. 262, 143 P. 931; Fidelity De- 
posit Co., v. Moore (D. C.) 3 F. (2d) 652. The binders, as contained in the com- 
plaint and admitted by answer, considered in the light of the pleadings, must be 
construed as though the schedule rates were written therein. 


[5] The only other assignment of error is the allowance of attorney’s fee to 
plaintiff. The allowance was made by virtue of Or. L. § 6355. We do not think 
that section authorizes allowance of attorney’s fee in an action to collect premiums 
on an insurance policy. Such an action is not “upon any policy” within the mean- 
ing of the statute. The first proviso in that section is in the following words: 

“Provided, that settlement is not made within eight months from date of proof 
of loss is filed with the company.” 


“The appropriate function of a proviso is to restrain or modify the purview 
of the statute in which the proviso is found,” Olson v. Heisen, 90 Or. 176, 178, 
175 P. 859. 


The proviso in said section 6355 restricts the provision for attorney’s fee to 
cases brought to recover on the policy where the loss is not paid “within eight 
months from date proof of loss is filed with the company.” The objective of the 
ee case is the collection of premiums. It was error to allow plaintiff attorney’s 
ee. 


The judgment of the circuit court is modified by striking out the allowance 
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of all attorney’s fee, and affirmed in all other respects. Appellant will recover 
costs in this court. 


Rand, C. J., and McBride and Brown, J. J., concur. 





FEDERAL CASUALTY CO vy. DILLINGHAM et’ al. (No. 10014.) 
‘ Court. of Civil Appeals of. Texas. Dallas. Oct, 1, 1927. 
298 Southwestern Reporter 443. 

INSURANCE—STIPULATION IN SICK BENEFIT POLICY RESTRICTING 

LIABILITY FOR BRIGHT’S DISEASE TO ONE MONTH’S PAYMENT 

HELD PART OF CONTRACT AND BINDING ON BENEFICIARY. 

Where a sick benefit insurance policy provided for payment of a certain sum 
per month in case of total disability of the insured, but contained a clause stipulat- 
ing that, if the insured should contract Bright’s disease, the insurance company 
would pay indemnity for not exceeding one month, such limitation held a part of 
the contract and binding on the beneficiary’s representatives. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

Appeal from Hunt County Court; N. E. Peak, Judge. 

Suit by Meady Dillingham and another against the Federal Casualty Company. 
Judgment for plaintiffs, and defendant appeals. Reversed and rendered. 

James & Evans, of Greenville, for appellant. 


Jones, J. Appellees, Meady Dillingham, and her minor daughter, Irene Dil- 
lingham, as the only heirs at law of Willie Boyd Dillingham, deceased, brought 
suit in a justice court in Hunt county to recover on a sick benefit insurance policy 
issued by appellant, the Federal Casualty Company, to decedent. A recovery was 
had in the justice court and an appeal perfected by appellant to the county court. 
In the trial in the county court a:judgment was rendered against appéllant in the sum 
of $143.50, being a few dollars less than the judgment rendered in the justice court. 

The undisputed evidence shows that decedent, about a year after the issuance 
of the policy, contracted Bright’s disease, and that from the 11th day of September, 
1925, until his death, on the 24th day of November, 1925, he was wholly disabled 
from performing any work of whatever nature. The undisputed evidence further 
shows that from the 24th of July, 1925, until said 11th day of September, he was 
partially disabled from performing labor. 

The policy provided for payment of $60 per month in case of total disability 
from sickness, but contained a clause stipulating that, if the insured should contract 
Bright’s disease, or certain other enumerated diseases, the insurance company would 
pay illness indemnity for not exceeding one month. The judgment of the trial 
court allowed indemnity for the entire time of the total disability, ignoring this 
provision of the policy, and appellant has assigned error on this action, on the 
ground that the recovery could not exceed the $60 limitation in the policy. 

This assignment of error must be sustained. The limitation in reference to 
an insured suffering from Bright’s disease is a part of the contract of insurance 
and is binding on appellees. The judgment must be reversed and here rendered 
in conformity to the written contract between appellant and decedent, and therefore 
the judgment of the lower court is reversed and judgment here entered for the 
sum of $60, together with 6 per cent interest from the 11th day of October, 1925 
the date of the expiration of the first month of total disability, to this day. 

Judgment of the lower court reversed, and the cause here rendered in favor 
of appellees for the amount above stated. 


TABOR v. COMMERCIAL a INS. CO. OF NEWARK, N. J. 
(No. 5875.) 
Supreme Court of Appeals of West Virginia. Sept. 20, 1927. 
139 Southeastern Reporter 656. 
(Syllabus by the Court.) 

1. INSURANCE—INTENTIONAL INJURY, BROUGHT ABOUT BY THIRD 
PERSON, NOT CAUSED BY INSURED’S MISCONDUCT OR ASSAULT, 

IS “ACCIDENTAL,” WITHIN ACCIDENT POLICY. ’ 
In the absence of a provision in an accident insurance policy relieving the in- 
surer in such case, the latter is liable where the insured is intentionally killed or 
injured by another, and the injury is not the direct result of misconduct or an 
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assault by the insured, but is unforeseen in so far as he is concerned; and the in- 
jury so inflicted is “accidental” within the meaning of the terms of the policy, 
“sustained solely through external, violent and accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—DEATH OF INSURED, APPROACHING HIS SLAYER 
WITH OFFENSIVE WORDS, COMMITTING NO OVERT ACT OF VIO- 
LENCE, WILL NOT PRECLUDE RECOVERY ON ACCIDENT POLICY. 


And where the insured, though approaching his slayer with offensive words 
and in a manner constituting a challenge to fight but committing no overt act of 
violence, has no reason to believe that the other intends to assault him with a deadly 
weapon, or that he is in danger of death or great bodily harm, and. is killed, his 
death at the hands of the other will not preclude recovery on such policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Error to Circuit Court, Mercer County. ; 

Action by notice of motion for judgment by Mary Tabor against the Commer- 
cial Casualty Insurance Company of Newark, N. J. Judgment for plaintiff, and 
defendant brings error. Affirmed. . 

W. H Malcolm, of Princeton, for plaintiff in error, 

J. E. Palmer, of Roanoke, Va., for defendant in error. 


Miter, J. This action, brought by notice of motion for judgment, was for 
recovery of the principal sum named in an accident policy, which insured against 
“the effects resulting directly and exclusively of all other means, from bodily in- 
jury sustained during the life of this policy solely through external, violent and 
accidental means (suicide, sane or insane, not included).” The insured came to 
his death by reason of a gunshot wound inflicted by one Gilbert Pennington. De- 
fendant filed its plea charging that: 

“The deceased mentioned in said notice did not come to his death solely from 
external, violent and accidental means, but that his death was brought on by his 
own wrong and that he was killed in self-defense and not an accident.” 

After hearing all the evidence adduced by plaintiff and defendant, the trial 
court directed the jury to find for the plaintiff in the sum sued for, the principal 
sum named in the policy. 

As evidenced by his written opinion filed in the case and made a part of the 
record, the trial court found that there was no evidence of any overt act on the 
part of Tabor, the insured, which justified Pennington in firing the shot, and that, 
therefore, the killing was accidental as to Tabor. The finding is based largely on 
the testimony of Gilbert Pennington and his brother G. R. Pennington. 

Gilbert Pennington testified : 


“About half an hour before I went up there (to his father-in-law’s) my wife— 
they were all gathered in there to make music, and my wife wanted to go up to 
hear it, I guess, and she got ready and dressed the children, and I told her I didn’t 
want to go up there, and she sat down and commenced crying, and allowed I 
wouldn’t go anywhere with her, and I told her, ‘Well, I would go a little while, 
but wouldn’t stay long,’ and we went up and she sat down on the porch and I 
stood up in the front door. I don‘t know whether I went in the house or not, so 
we stayed, I reckon, about twenty minutes, and ‘I am going home,’ I said, ‘Ethel, 
you can stay until you get ready to come,’ and I picked up the two largest children, 
and she picked up the youngest and said, ‘If you. are going, I will, too,’ and we 
got into a quarrel, just a little family quarrel, it wasn’t concerning nobody else, 
and she sat down first on a little rock step behind the house (this was Penning- 
ton’s own house), and was sitting there nursing the smallest child, and I said some- 
thing and she answered me back, and I started to take the child, and she said I 
couldn’t have it, and I heard Tom Tabor, the boy I shot, and Fitzhugh Tabor, and 
Floyd Belcher and Al, all coming down the hill, and they passed the barn about 
forty yards away from my house, and I heard Tom Tabor say, ‘I will blow his 
damned brains out and watch them run out on the ground,’ and I got up and walked 
through the house and walked up to my father’s and got the shotgun, and came 
back through the garden, and I heard Tom fussing with my brother, and I came 
around the corner, and Tom said, “There comes the son of a bitch,’ and throwed 
his hands up like this; I would say he throwed both of them up, and I fired.” 
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When asked why he fired the shot, Pennington answered: 
“By the threats he made when he passed the barn that he was going to blow 
my brains out and watch them run out on the ground.” 


He did not say that he was actuated by any conduct of Tabor at the’ time he 
fired the shot. 


G. R. Pennington testified: 

That he was at home when he heard the “fuss raised”; that “Tabor came down 
to my brother’s house and asked my brother’s wife what was the matter and she 
told him, but I couldn’t hear what she said, and he went on up towards the house 
and said, “Tell the son of a bitch that I will beat hell out of him,’ and my mother 
said, ‘don’t call him that,’ and he said, ‘Come up here and I will beat hell out of 
you,’ and I got up and went to the house and I said, ‘What’s the trouble over?’ 
and he backed off from me four or five feet and said, ‘None of your damned busi- 
ness what it is over,’ and I didn’t pay any attention to him, I just talked to one 
of the Belcher boys, and my brother came on up with the gun and came around 
the corner of the house, and he said, ‘Let him come now,’ and Tabor moved his 
hands from his hip pockets towards the front and went walking towards him, and 
my brother let him have the gun then. * * * He was standing about five feet 
from me—I will say about five feet from ten feet from the corner of my brother’s 
house, with his hands in his hip pockets. I don’t know whether the boy had any- 
thing or not. I tried to settle the trouble, you know. * * * His hands were 
in his hip pockets and my brother said, ‘Let him come, I will fix him,’ or something 
that way, and he moved his hands from his hip, this way, from his hip pockets 
to the front this way, and went walking towards him. * * * He never said any- 
thing at all that I heard.” 

Mrs. Pennington testified that after she and her husband left his father-in- 
law’s house, he began cursing her, and accused her of being intimate with a Steven- 
son boy; that he picked up a stick after she sat down on a stone near their home, 
and threatened to kill her; that her brother, Tom Tabor, the deceased, and other 
members of the family, hearing her cries for help, came down the hill to where 
she was sitting with her baby in her arms. At this time Gilbert Pennington had 
gone into the house. Mrs. Pennington says: 

That her brother Fitzhugh Tabor “walked out into the field to call Joe Steven- 
son, and he called my husband a son of a bitch, and my husband’s mother told him 
not to call her son that, that he wasn’t that, and to not call him that, and just 
about that time I saw my husband come around the corner of the house, just got 
a glimpse of him, it was dark, and I knew who it was, but I didn’t see any gun in 
his hand, and about that time he fired.” 3 

The evidence is that Pennington was gone seven or eight minutes from the 
time he left his wife until he returned with the gun, and that he shot Tabor im- 
mediately upon his return. No one except Gilbert Pennington testified to hearing 
the remarks by Tabor about blowing some one’s brains out, and he did not say 
that his name was mentioned in that connection; and there were others nearer 
Tabor at the time with equal or better opportunity to hear him. Gilbert Penning- 
ton testified that Tabor threw his hands up just before the shot was fired; G. R. 
Pennington that he brought them forward from his hip pockets. Tabor was not 
armed; and there is no evidence that any one present had any thought that he might 
be. He was in his shirt sleeves at the time, and other witnesses say that he had 
his hands before him with his thumbs between his belt and shirt. An examination 
of the body after the homicide showed that his belt was shot off, and that a number 
of shot had pierced his thumbs and fingers. But one shot was fired. 

[1] The rule of law is well established, that in the absence of a provision in an 
accident policy relieving the insurer in such case, the latter is liable where the 
insured is intentionally killed or injured by another, and the injury is not the direct 
result of misconduct or an assault by the insured, but is unforeseen in so far as 
he is concerned, and that the injury so inflicted is accidental within the meaning of 
such policy. Employers’ Indemnity Corporation v. Grant (C. C. A.) 271 F. 136, 
20 A. L. R. 1118, and note, pages 1123-1127; Lovelace v. Travelers’ Protective 
Ass’n, 126 Mo 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638, and note; 
Standard Accident Ins. Co. v. Walker, 127 Va. 140, 102 S. E. 585. 


[2] And, Where'the insured, though approaching his slayer with’ offensive words 
«nd in a manner constituting a challenge to fight, has no reason to believe that the 
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other intends to assault him with a deadly weapon, or that he is in danger of death 
or great bodily harm, and is killed, his death at the hands of the other will not 
preclude recovery on an accident policy. Union Casualty Co. v. Harrold, 98 Tenn. 
501, 40 S. W. 1080, 60 Am. St. Rep. 873, and note; Insurance Co. v. Bennett, 90 
Tenn. 256 16 S. W. 723, 25 Am. St. Rep. 685; Adams v. Cowles, 95 Mo. 506, 8 
S. W. 711, 6 Am. St. Rep. 74; Bradley v. Mutual B. L. Ins. Co., 45 N. Y. 422, 6 
Am. St. Rep. 115; Lovelace v. Protective Ass’n, supra. 

The test seems to be: Did the insured appreciate that, by doing the act, he was 
putting his life and limb in hazard? 14 R. C. L. 1257; Smith v. Life Ins. Co., 115 
Iowa 217, 88 N. W. 368, 56 L. R. A. 271, 91 Am. St. Rep. 153; U. S. Mut. Accident 
Ass’n v. Hubbell, 56 Ohio St. 516, 47 N. E. 544, 40 L. R. A. 453. And this rule 
was applied by this court in Beard v. Insurance Company, 65 W. Va. 283, 64 S. E. 
119, where the policy provitled that it did not cover any injury occasioned, wholly 
or in part, directly or indirectly, by voluntary or negligent exposure to unnecessary 
danger. 

From the evidence before us, could it be inferred that Tabor should reason- 
ably have expected that he was placing himself in danger of life or great bodily 
harm by the threats he is said to have made as he passed the barn, forty yards 
from Pennington’s residence, if in fact he made such remarks as Pennington tes- 
tified to? No doubt he was angry at the time; but had he not a right to be? He 
was answering the call of help from his sister, who testified that she feared her 
husband, and that he had picked up a stick and threatened to kill her. Others heard 
her cries for help, and came to her home, not only her relatives, but her husband's 
also. Tabor’s words were ostensibly the result of his feeling because of Pennington’s 
action towards his wife. He could not reasonably anticipate that coming to her 
aid, though he expressed his feelings with threatening words, would bring on the 
fatal results that followed. Pennington testified that he shot, and shot to kill, 
because of the threats made by Tabor when coming by the barn, some forty 
yards away. He deliberately went after the gun, and fired immediately upon re- 
turning. He does not claim that he fired the shot because of any act of Tabor 
at the time. His brother G. R. Tabor testified that when Gilbert came up with the 
gun, he said, “Let him come now,” and fired immediately. He does not say that 
Tabor said a word, only that, “he moved his hands from his hip pockets towards 
the front and went walking towards him.” Gilbert Pennington said that Tabor 
threw up his hands; and his right to protect himself must be measured by what 
he saw, heard and thought, not by what others saw. 

Under this evidence Pennington was not justified in shooting. “Mere words 
or threats unaccompanied by an overt act do not constitute ground of justification 
or excuse of a homicide, under the law of self-defense, and an instruction treating 
them as such is properly refused.” State v. Snider, 81 W. Va. 522, 94 S. E. 981. 
And in this case the probable result to be anticipated by the insured must be con- 
sidered, not alone the anticipation of danger by the person threatened, for if the 
insured did not and had no reason to expect he would be assaulted by a deadly 
weapon, his act would not bar recovery on the accident policy, under the law as 
laid down in the cases above cited. 

We are of opinion that there is no appreciable evidence in the record to sup- 
port the theory of the defendant that Tabor came to his death by his own wrong; 
and that the trial court, therefore, properly directed a verdict for the plaintiff. 

The judgment will be affirmed. 


BOROSICH v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Wisconsin. Oct. 11, 1927. 
215 Northwestern Reporter 575. 
3. INSURANCE—WHETHER FRACTURE OF SPINAL CORD INDEPEND- 

ENT OF OTHER CAUSES RESULTED IN INSURED’S DEATH WITH- 

IN ACCIDENT POLICY HELD UNDER EVIDENCE FOR JURY. 

In action on an accident insurance policy, whether sustaining of fracture of 
vertebrae and compression of spinal cord directly and independently of all other 
causes resulted in loss of insured’s life within policy held under evidence for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11}.) 
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Appeal from judgment of the Circuit Court of Milwaukee County; Edward 
T. Fairchild, Judge. Affirmed. 

Action by Mary Borosich against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals —[By Editorial Staff.] 

This case was here on a former appeal, and will be found reported in 191 
Wis. 239, 210 N. W. 829. A full statement of facts is there found. The special 
verdict of the jury was: That at the time of his death Lorenz Borosich was not 
suffering with delirium tremens; and that the sustaining of a fracture of the first 
lumbar and twelfth dorsal vertebrae and compression of the spinal cord directly 
and independently of all other causes resulted in the loss of Lorenz Borosich’s life 
on August 21, 1924. Judgment was entered thereon for the plaintiff. 

Defendant appealed and assigned as errors: That the court erred in admitting 
any evidence offered by the respondent for the purpose of proving that the death 
of Lorenz Borosich was proximately caused by any causes other than the ones 
designated in the proof of death; in permitting the introduction of any evidence 
in proof of the death of insured, for the reason that no due proof of loss had been 
given to the appellant under the provisions of the policy; in admitting any evidence 
of the post mortem examination of March 10, 1926; in denying appellant’s motion 
for a nonsuit at the conclusion of respondent’s case; in denying appellant’s motion 
for a directed verdict upon the conclusion of the testimony; in denying appellant’s 
motion for judgment notwithstanding the verdict; in denying appellant’s motion 
for a new trial; and in directing judgment upon the verdict against the respondent. 

Bloodgood, Kemper & Bloodgood, of Milwaukee (Albert K. Stebbins, of Mil- 
waukee of counsel), for appellant. 

L. A. Zavitovsky and Glicksman & Gold, all of Milwaukee, for respondent. 

CrowNuHart, J. [1] This case was here on a former appeal. 191 Wis. 239, 
210 N. W. 829. All questions there properly before the court for consideration 
are now res adjudicata. Foster v. Rowe, 132 Wis. 268, 111 N. W. 688; Lutien v. 
Kewaunee, 151 Wis. 607, 139 N. W. 312; Zohrlaut v. Mengelberg, 158 Wis. 392, 
148 N. W. 314, 149 N. W. 280. 

[2] The appellant now claims that the proof of loss establishes the fact that 
respondent’s claim is not within the policy and hence there is no cause of action. 
By reference to the records on the former appeal and the report of the case, it 
is clearly apparent that that controversy was litigated on the former appeal, de- 
cided adversely to the appellant, and is now foreclosed. 


The appellant now takes exception to the admission of the testimony of the 
pathologists who made a post mortem on the body of the deceased. This matter 
also was considered on the former appeal, decided contrary to appellant’s conten- 
tion, and that decision is the law of the case. 


[3] The only contention of the appellant now to be considered is whether the 
evidence supports the verdict of the jury. The evidence is too extensive to be 
considered in detail, nor is it necessary to do so. Briefly, the facts may be sum- 
marized as follows: The appellant carried a policy of insurance on the deceased, 
covering injuries and resulting death “caused directly and independently of all other 
causes by violent and accidental means.” The deceased had an accident resulting in 
total disability for a period of 21 months, for which appellant compensated him 
under its policy. Deceased then went to Marquette Hospital, Milwaukee, for treat- 
ment for a strangulated hernia. An interne took a history of. the patient, in writing, 
in which, among other things, he said the patient’s breath smelled of liquor, but on 
the trial witness testified that the patient was drunk. The patient was successfully 
operated on for the hernia, and the evidence squarely controverted as to whether 
the hernia and the operation therefor were contributing causes of the patient’s sub- 
sequent death three days later. The patient soon after the operation developed 
symptoms similar to those of delirium tremens, which continued until his death. 
The testimony of respondent’s expert pathologists was to the effect that the symp- 
toms described were entirely consistent with delirium resulting from pneumonia. 
Nineteen months after the death and burial of the insured, his body was exhumed 
and a post mortem conducted thereon by two eminent pathologists in behalf of the 
respondent. The result of this post mortem was testified to on the trial by such 
pathologists. They found the lungs congested, indicating death by pneumonia, and 
the condition of the other organs of the body was found consistent with such 
cause of death. They testified that the accidental injuries received by deceased, 
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in the first place causing a fractured spine and resulting in partial paralysis of the 
lower part of the body, were such as to eventually cause death by pneumonia. An 
expert witness for appellant confirmed this view, and to a hypothetical question pro- 
pounded by appellant’s counsel, testified that prior to the rupture trouble, deceased’s 
expectancy of life “was rather favorable for some short period at least; a few 
weeks or months.” It was conceded by professional witnesses that delirium tre- 
mens could only be caused by chronic alcoholism, respondent’s pathologists found 
no evidence of chronic alcoholism on the post mortem. ‘There was no evidence of 
the insured being addicted to the use of alcoholic liquors, on the contrary, his im- 
mediate associates testified that he was not so addicted, but was temperate. It 
was the opinion of respondent’s experts that deceased had developed pneumonia 
two days at least before he went to the hospital. They were positive that deceased 
did not have delirium tremens, and that pneumonia, resulting directly and solely 
from the accident which caused a broken back, was the exclusive cause of death. 

We consider that the evidence was sufficient to take the case to the jury. 

The judgment of the circuit court is affirmed. 

Vinje, C. J., took no part. 
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AUTOMOBILE 


NEW YORK INDEMNITY CO. et al. v. EWEN. 
Court of Appeals of Kentucky. June 17, 1927. 
Rehearing Denied, with Modification, Oct. 14, 1927. 
298 Southwestern Reporter 182. 

6. INSURANCE—PASSENGER CANNOT MAINTAIN ACTION AGAINST 
NEGLIGENT AUTOMOBILE DRIVER’S INSURER UNTIL RETURN 
UNSATISFIED OF EXECUTION AGAINST ASSURED, THOUGH AS- 
SURED’S INSOLVENCY ENTITLES CLAIMANT TO HOLD INSURER. 
Passenger, injured by automobile driver’s negligence, has no cause of action 

against the driver’s insurer until judgment and return unsatisfied of execution 

against the assured, notwithstanding policy provision that assured’s insolvency should 
entitle claimant to maintain an action against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

Appeal from Circuit Court, Bell County. 

Action by Katherine Ewen against the New York Indemnity Company and 
others. Judgment for plaintiff, and the defendants appeal. Reversed with in- 
structions. 

Low & Bryant and James M. Gilbert, all of Pineville, and Geo. J. Lewis, of 
Middlesboro, for appellants. 

N. R. Patterson and James S. Golden, both of Pineville, for appellee. 

DietzMAN, J. On the 3d day of January, 1926, while a passenger in an auto- 
mobile owned jointly by her sister and brother-in-law, the appellants Cora B. 
Mealey and Charles W. Mealey, the appellee was thrown from the automobile 
when it turned over on the public road near Barbourville. Appellee was very 
severely injured. One of the vertebra in her spine was broken, causing a para- 
lytic condition of the body below the waist, and from which condition the appellee 
has suffered, and, as the evidence shows, will continue to suffer, a great deal of 
pain, in addition to being permanently injured. The evidence satisfactorily shows 
that the automobile was caused to turn over on account of the reckless way in 
which it was being driven by Mrs. Cora B. Mealey at the time of the accident. 
Mr. and Mrs. Mealey were carrying, at the time of this accident, what is commonly 
called indemnity insurance, with the appellant New York Indemnity Company, in 
the sum of $25,000. The appellee brought this suit against Mr. and Mrs. Mealey 
and the New York Indemnity Company for damages on account of the injuries she 
had sustained as above set out. On the trial she was awarded a verdict in the sum 
of $25,000 against all three of the defendants, and, from the judgment entered on 
that verdict, this appeal is prosecuted by all three defendants. 


[1] We can at-once dispose of this case as to Charles W. Mealey. He was a 
co-owner with his wife of the automobile which was wrecked, but he was not in 
the car at the time of the accident. There is no allegation in the petition that 
Charles W. Mealey and Cora B. Mealey are husband and wife, and the only way 
this fact is discovered is by a very slight allusion to it in the answer of one of the 
witnesses when testifying about the solvency of Mr. and Mrs. Mealey. There is no 
allegation in the petition that Mrs. Mealey, a co-owner of this car, was using it 
at the time of the accident within the scope of the family purpose doctrine so as 
to charge her husband, Charles W. Mealey, with responsibility for her negligence. 
The proof is equally silent as to any such family purpose. In her brief in this 
court, the appellee pitches her claim against Charles W. Mealey solely on the fam- 
ily purpose doctrine, but, in the absence of any proof or allegation in this record as 
to this matter, the court erred in overruling Charles W. Mealey’s demurrer to the 
petition, and in failing to sustain his motion for a peremptory instruction. It re- 
sults, therefore, that the judgment as to Charles W. Mealey must be reversed. 

(2, 3] The motion for a peremptory instruction, made by Cora B. Mealey, how- 
ever, was properly overruled. There was abundant evidence to show that the ac- 
cident was caused by the negligent way in which she was driving the automobile 
at the time it turned over. She insists, though, that the appellee was guilty of con- 
tributory negligence as a matter of law, in that the latter, with knowledge that the 
appellant was a reckless driver, nevertheless got in the machine which appellant 
was driving and rode with her. The evidence, however, does not show that the 
appellee knew Mrs. Mealey was a reckless driver. Appellee did admit that she 
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knew Mrs. Mealey was accustomed to drive very fast, but it is not shown that 
Mrs. Mealey had ever had an accident before this or that her fast driving had 
resulted in harm to any one. Besides, appellee testified that she asked Mrs. Mealey 
to drive carefully, and there is nothing in the evidence to show that appellee did 
not have the right to believe that her request would be complied with. Under this 
state of fact we conclude that appellee was not guilty of contributory negligence 
as a matter of law, as appellants insist. 

[4] However, we are of opinion that this case presented a state of facts call- 
ing for a concrete instruction on contributory negligence. As said in the case of 
L. & N. R. Co. v. King’s Adm’r, 131 Ky. 347, 115 S. W. 196: 

“The purpose of instructions is to present that issue in the form most intelligi- 
ble to the jury.’ 

The ordinary abstract instruction on contributory negligence . will not bring 
sharply home to the jury in an intelligible form the main defense relied upon in 
this case. To deny a concrete instruction under such circumstances is, as said in 
the case of Stearns Coal & Lumber Co. v. Williams, 171 Ky. 46, 186 S. W. 931, 
“almost a denial of appellant’s right to have its theory of the case submitted.” 

However, the instruction offered by appellant on this branch of the case on the 
trial below was clearly erroneous. But, though it was, the trial court should have 
prepared a proper instruction covering such theory. If the evidence on the next 
trial warrants such a concrete instruction on contributory negligence, the court will 
give the following instructions: 

“Tf the jury believe from the evidence that, when the plaintiff, Katherine Ewen, 
got into and rode in the automobile of the defendant Cora B. Mealey, on the oc- 
casion complained of in the evidence, she, the plaintiff, knew or had reasonable 
grounds to believe that the defendant Cora B. Mealey would drive said car at an ex- 
cessive and dangerous rate of speed, and that thereafter said Cora B. Mealey did 
drive said car at an excessive and dangerous rate of speed, ky reason wherevf s: ! 
defendant did cause said automobile to overturn and injure the plaintiff, or if the 
jury believe from the evidence that the plaintiff, even though she had no knowl- 
edge or reasonable grounds to believe, at the time she got into said automobile, that 
the defendant would drive said automobile at an excessive or dangerous rate of 
speed, yet nevertheless, after she got into said automobile, discovered that said 
Cora B. Mealey was driving her automobile at an excessive and dangerous rate of 
speed, and had the opportunity to insist that said Cora B. Mealey desist operating 
said automobile at such a dangerous and excessive rate of speed, or to insist that 
said Cora B. Mealey stop said automobile and allow plaintiff to alight, and she 
failed to do so, and sat by without protest, and permitted herself to be driven at an 
excessive and dangerous rate of speed, and that by reason of such excessive and 
dangerous rate of speed the defendant did cause said automobile to overturn and 
injure plaintiff, then the plaintiff was guilty of contributory negligence, and the 
law is for the defendants, and the jury should so find.” 

[5] The serious question in this case however, is whether or not the appellee 
could join in this suit, not only the appellants Mr. Mealey and Mrs. Mealey, but also 
the appellant the New York Indemnity Company. The basis for such joinder as 
set out in the petition was this: In the policy of insurance issued by the insurance 
company to Mr. and Mrs. Mealey, among other things, it was provided by para- 
graph G as follows: 


“The insolvency or bankruptcy of the assured shall not relieve the company 
from the payment of the indemnity provided by the policy, but shall entitle the 
claimant to maintain an action against the company for the recovery of such in- 
demnity.” 

In the petition it is averred that Mr. and Mrs. Mealey were at the time of the 
accident and ever since had been insolvent, and were still so, and that the sum total 
of all their property, joint or several, was not sufficient to satisfy and discharge 
their legal liabilities. It may be said in passing that the proof sustained this charge. 
The appellants duly challenged the right of the appellee to join the insurer and in- 
sured, despite the allegations of the petition. The court sustained the appellee’s 
right to so join them, and this action on the part of the trial court is complained 
of on this appeal. Formerly, under the standard form of policy issued by these 
indemnity companies, it was held that the injured party had no claim against the 
insurance company if the tort-feasor who was insured was insolvent (Fidelity & 
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Casualty Co. v. Martin, 163 Ky. 12, 173 S. W. 307, L. R. A. 1917F, 924), and this 
was universally the rule of law in this country. In 1918, to meet what was regard- 
ed as the injustice of this situation, the state of New York passed an act, the sub- 
stance of which was that, after the lst day of January, 1918, no policy of insurance 
indemnifying persons against loss or damage to person or property caused by 
horses or by any vehicle drawn, propelled or operated by any motive power, and 
for which loss or damage the person insured is liable, should be issued or delivered 
to any person in New York by any corporation authorized to do business in that 
state, unless there should be incorporated in such policy a provision that— 

“The insolvency or bankruptcy of the person insured shall mot release the in- 
surance carrier from the payment of damages for injuries. sustained or loss occa- 
sioned during the life of such policy, and stating that in case execution against 
the insured is returned unsatisfied in an action brought by the injured, or his or 
her personal representative in case death results from the accident, because of 
such insolvency or bankruptcy, that then an action may be maintained by the in- 
jured person, or his or her personal representative, against such corporation under 
the terms of the policy for the amount of the judgment in the said action not ex- 
ceeding the amount of the policy.” Laws N. Y. 1918, c. 182. 

The constitutionality of this New York law was upheld by the Supreme Court 
of the United States in the case of Merchants’ Mutual Automobile Liability In- 
surance Co. v. Smart, 267 U. S. 126, 45.S. Ct. 320, 69 L. Ed. 538. To comply with 
this New York law, which has been copied in a great many of our sister jurisdic- 
tions, the insurance companies incorporated in their policies provisions identical 
with or similar to paragraph G of the policy herein relied upon. By paragraphs 
A, C, and D of the policy involved in this litigation, it is provided: 

“A. To indemnify the assured against loss from the liability imposed by law 
upon the assured on account of bodily injuries, whether resulting fatally or not, 
suffered or alleged to have been suffered, within the policy period, by any person 
or persons, by reason of the ownership, maintenance, or use of any automobile des- 
cribed in declaration 8.” 

“C. To defend in the name and on behalf of the assured suits for damages, 
even if groundless, brought on account of such injuries, unless and until the com- 
pany shall elect to effect settlement thereof. 

“D. To pay all costs taxed against the assured in any legal proceeding de- 
fended by the company, all accruing interest on judgment entered as a result there- 
of, all premium charges on attachment or appeal bonds required in such legal pro- 
ceedings, all expenses incurred by the company for investigation, negotiation, and 
defense.” 


These provisions are substantially the same as the provisions in the policy 
under consideration in the case of Transylvania Casualty Insurance Co. v. Williams, 
209 Ky. 626, 273 S. W. 536. But for the insertion of paragraph G in the policy be- 
fore us, it could hardly be questioned but that this policy provided indemnity only 
against loss and not against liability for loss, which being true would give the in- 
jured party no cause of action against the insurance company under such policy 
even though a judgment had been obtained: against the insured and a return of no 
property found on the execution issued thereon. It was expressly so held in the 
Williams Case, supra. Does paragraph G change the obligation of the insurance 
company in this regard, and, if so, to what extent? Paragraph G says that the 
insolvency or bankruptcy of the assured shall not relieve the company from the 
payment of the indemnity provided by the policy. As we have seen, the indemnity 
provided by the policy is the obligation to indemnify the assured against loss from 
the liability imposed by law upon the assured on account of the ownership, main- 
tenance, or use of his automobile, and is not an indemnity against liability. Para- 
graph G goes on to provide that the claimant, in the event of insolvency or bank- 
ruptcy of the assured, shall have the right to maintain an action against the com- 
pany for the recovery of such indemnity. Such indemnity, as we have seen, is the 
indemnity against loss from liability. This being true, we think these observations 
of the Supreme Court of Arizona in the case of Smith Stage Co. v. Eckert, 21 
Ariz. 28, 184 P. 1001, 7 A. L. R. 995, are quite apposite: 


“It also appears from what we have said that the words ‘loss and damage’ 
mean a real loss—one, at least so far as the indemnity company is concerned, that 
has been put into judgment against the assured.” 
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Paragraph G, in our judgment, was not intended to change the effect of the 
policy in any respect except to provide that, if after a judgment had been obtained 
against the assured and the injured party was then unable to collect that judg- 
ment by reason of the insolvency or bankruptcy of the assured, then and only in 
that event the insurance company would be responsible to the injured party in a 
direct action. In such a state of case the rules of law laid down in Metropolitan 
Casuality Co. v. Albritton, 214 Ky. 16, 282 S. W. 187, would be applicable. It was 
not intended by the parties to’this contract of insurance that the issue of insolvency 
or bankruptcy or any other defense that the insurance company might have against 
the assured on this policy, as, for instance, the claim that the assured had not co- 
operated in the defense of the suit, should be tried out in a case involving the 
question of negligence vel non. Such an inquiry into these collateral matters would 
serve to confuse the jury and to becloud the real issue in the case. As said in 
the Eckert Case, supra: 

“This unfair, not to say unreasonable, situation in which the indemnity com- 
pany would be placed, we think, was not in contemplation of any of the parties to 
the contract. A more just and reasonable conclusion, it would seem, would be 
that it was within the contemplation of the contracting parties that the injured per- 
son must first establish his claim against the wrongdoer in his action for negli- 
gence and thereafter be assured of the fruits of his victory by being permitted 
to collect from the indemnity company.” 

[6] We are not unmindful, and we have read with care, the authorities cited 
by the appellee wherein a joint action such as here attempted has been upheld by 
other courts. Per contra there are a number of cases where such a joint action was 
denied by the courts on the ground that an action in tort and in contract could not 
thus be joined. But we prefer to rest our opinion, not on such a technical and 
narrow ground, but on our construction of paragraph G of this policy when read 
in the light of its other paragraphs. The construction which we have given to 
this paragraph G carries into effect the aims of the New York law which was in. 
the main responsible for the insertion in these policies of provisions like para- 
graph G. It will be remembered that the New York law does not provide that 
the injured party has any cause of action directly against the insurance carrier 
until he has obtained a judgment against the assured and a return of no property 
found on the execution issued thereon. We are of opinion, then, that under this 
policy the appellee had no right to join the insurance company with the assured, 
and that she had no direct cause of action against the insurance company until 
she had obtained a judgment against the assured and established the latter’s in- 
solvency or bankruptcy by having an execution issured on such judgment and a re- 
turn of “no property found’ made on such execution. The trial court there- 
for erred in overruling the objections to the misjoinder in this case. 

[7] Other errors are alleged on this appeal, one of which is that the petition 
declared on a policy which was not in effect at the time of this accident. It is 
manifest that this was a clerical error, and the appellee will be permitted to amend 
her petition and correct that mistake on the return of this case to the lower court. 
Some technical objection is made to the instructions, but we believe that they sub- 
stantially submitted the issue involved in this case, except that on the next trial 
they should be corrected to eliminate the insurance company and also Mr. Mealey, 
unless an amendment be filed to bring him within the family purpose doctrine and 
the proof sustains such amendment. The question of whether or not this verdict 
is excessive is reserved, because some contention is made that the appellee is im- 
proving in health, and the evidence of the next trial may be different from that 
on the last. 

The judgment of the lower court is reversed, with instructions to grant the 
appellants a new trial in conformity with this opinion. 

Whole court sitting. 
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BARNEY v. PREFERRED AUTOMOBILE INS. EXCHANGE et al. (No. 91.) 
Supreme Court of Michigan. Oct. 3, 1927. 
215 Northwestern Reporter 372. 

3. INSURANCE—AUTOMOBILE LIABILITY POLICY, INSURING 
AGAINST LOSS AND EXPENSE INCLUDING PAYMENT OF JUDG- 
MENT, HELD CONTRACT TO PAY LIABILITY, AUTHORIZING RE- 
COVERY WHEN LIABILITY ATTACHED TO INSURED. 

Automobile liability policy, expressly obligating’ insurer to defend any suit 
brought against insured, whether groundless or not, and insuring against loss and 
expense, including payment of judgment, held a contract of indemnity and also a 
contract to pay liability, authorizing recovery as soon as liability attached to insured 
and before it was discharged. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

4, INSURANCE—MEASURE OF DAMAGES ON AUTOMOBILE LIABILITY 
POLICY IS ACCRUED LIABILITY. 

Measure of damages on automobile liability policy is the amount of accrued 
liability. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

5. INSURANCE—AUTOMOBILE LIABILITY POLICY IS TO BE FAVOR- 
ABLY CONSTRUED FOR INSURED, WITH LIBERAL CONSTRUC- 
TION OF AMBIGUOUS PROVISIONS. 

Automobile liability policy is to be favorably construed in favor of insured, 
and obscure or ambiguous provisions therein liberally construed. 

(For other cases, see Insurance. Dec. Dig. § 146[3].) 


Error to Circuit Court, Kent County; Joseph Barton, Judge. 

Action in garnishment by Lansford C. Barney against the Preferred Automo- 
bile Insurance Exchange, garnishee of Harry F. Whitaker, principal defendant. Judg- 
ment for plaintiff, and garnishee defendant brings error. Affirmed. 

Argued before the Entire Bench. 

Knappen, Uhl & Bryant, of Grand Rapids, for appellant. 

Fred P. Geib, of Grand Rapids, for appellee. 

STEERE, J. This action is in garnishment, based upon an automobile insurance 
policy issued by the garnishee defendant to principal defendant. 

Plaintiff was injured on September 21, 1925, by an automobile driven by Harry 
F. Whitaker, principal defendant. He brought an action against Whitaker to re- 
cover damages for his injuries and secured a judgment against him on December 
30, 1925, in the sum of $3,500 and costs. The garnishee defendant took no part 
in the trial of the principal case. The judgment had not been paid on February 
24, 1926, when this writ of garnishment was issued and served, in response to 
which appellant filed a disclosure of no indebtedness. 


At the close of plaintiff’s testimony, a motion was made by the garnishee de- 
fendant for a directed verdict, which was then denied and renewed at the close 
of all testimony. Decision was reserved by the court under the Empson Act (Pub. 
Acts 1915, No. 217). The case was submitted to the jury. A verdict in favor of 
plaintiff was rendered in the sum of $3,500, and judgment upon verdict soon there- 
after entered. 


It is indicated from a colloquy between the trial judge and one of appellant’s 
counsel that there was some misunderstanding between them regarding a postpone- 
ment before entering judgment. A motion was soon made to set it aside, which was 
denied, and for a new trial which was not granted; the presiding judge filing his 
reasons for such ruling. Touching the details of proceedings after verdict, though 
apparently somewhat stressed, it need only be noted that all questions raised during 
the trial and afterwards have been properly saved for review by timely objections, 
motions, and exceptions, and the case is brought to this court by the garnishee 
deferidant on writ of error. 

Various errors are urged against the court’s rulings on admission and rejection 
of testimony. After an examination of that line of assignments, we find no error 
prejudicial to a full consideration of the material questions involved, which appel- 
lant’s counsel state in their brief as follows: 

“The two basic questions in this case are raised by defendant’s motion for a di- 





Auto.] Barney v. Preferred Automobile Ins. Exchange 153 


rected verdict and its requests to charge Nos. 2 and 3. From the standpoint of the 
garnishee defendant, they are stated as follows: 

“(1) The garnishee defendant was not indebted to the principal defendant 
under the policy, and was therefore not liable in garnishment. ‘ 

“(2) Garnishment will not lie in an action of tort even after judgment.” 

Upon the argument, appellant’s counsel stated that, without waiving other 
points raised in their brief, he only desired to argue the proposition that their con- 
tract of insurance as set out in the policy indemnified the principal defendant only 
against loss or expense, and urged that the latter had proved neither, not having 
paid the judgment nor made proof of any expense. 

Portions of the lengthy policy thoughtmore or less pertinent to consideration 
of that question are: 

“In consideration of the premium and warranties herein provided, the Prefer- 
red Automobile Insurance Exchange * * * hereby insures the assured named and 
described herein, subject to the provisions and conditions herein set forth. * * * 

“Section II. Against loss and expense including the payment of any judgment 
arising or resulting from claims upon the assured for damages by reason of the 
ownership, maintenance or use of any automobile enumerated or described in the 
schedule of statements, on account of: 

“Injury to Persons.— 

“(1) Bodily injuries or death accidentally suffered or alleged to have been 
suffered by any person or persons as the result of an accident occurring while this 
policy is in force; it being understood that the exchange’s liability for such in- 
jury * * * shall not exceed * * * ($5,000). * * * 

“In addition to the above, the exchange does hereby agree: 

“Defense of Suit— 

“(3) To defend in the name and on behalf of the assured any suit brought 
against such assured to enforce a claim, whether groundless or not, for damage 
suffered or alleged to have been suffered on account of the bodily injuries or 
death or the damage to or the destruction of property as set forth in this section; 
and, 

“Payment of Costs.— 

“(4) To pay all costs taxed against the assured in any legal proceeding against 
the assured, defended by the exchange in accordance with the foregoing agree- 
ment; and to pay interest accruing after entry of judgment on that part of said 
judgment not in excess of the limit of the liability of the exchange under this 
section. 

“This policy is issued by the exchange, subject to the following conditions, 
limitations, and agreements which are a part of the policy and to which the as- 
sured by the acceptance of the policy, agrees: * * * 

“Exclusions.— 

_ _ “(6) This policy does not cover: * * * While the automobile herein described 
is being operated by any person under the influence of intoxicating liquors. * * * 
“Accidents, Claims, Suits — 

“(7) The assured shall give the exchange immediate written notice of any 
accident, claim, loss, or suit hereunder with the fullest information obtainable. 
*** Tf, as a result of any claim, suit is brought to enforce such claim, the as- 
sured shall immediately forward to the exchange every summons or other process 
as soon as the same shall have been served; whenever requested by the exchange, 
the assured shall aid in affecting settlement, securing information and evidence, 
the attendance of witnesses, and in prosecuting appeals and at all times render all 
possible co-operation and assistance; the assured shall not voluntarily assume any 
liability or interfere in any negotiation for settlement or in any legal proceedings 
or incur any expense or settle any claim, except at assured’s own cost, without the 
written consent of the Exchange, previously given. The Exchange reserves the 
right to settle any such claim or suit brought against the assured. * * * 
“Nonassessable.— 


“* * * Tt is understood and agreed that this policy is fully paid and non- 
assessable and that the policy holder cannot be held liable for any liability of any 
kind or nature.” 

_[1] Upon the trial, appellant urged in defense, under the provisions of its 
Policy, that Whitaker was intoxicated at the time of the accident, and that he 
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did not furnish it with the summons or process served upon him at the time plain- 
tiff commenced his action against him, as the policy required. Both of those ques- 
tions were squarely made issues of fact for determination by the jury and so sub- 
mitted by the court under proper instructions. The jury’s findings against appel- 
lant’s contention are conclusive upon those issues. We find no error as to that 
feature of the case. 

[2] Upon appellant’s contention that garnishment will not lie in an action of tort 
even after judgment, its counsel cite Weimeister v. Singer, 44 Mich. 406, 6 N. W. 
858, in which it was held transcript of a justice’s judgment filed under the statute 
with the clerk of the circuit court was not a judgment rendered in that court, 
quoting as follows: 

“The amendment of 1879, allowing garnishee process after judgment in the 
manner pointed out, is merely designed to cover cases in which it could have been 
issued before judgment. This could not have been done under this statute on 
proceedings before a justice.” 

Whatever the intent of that reflection as applied to a transcript of judgment 
from justice court, it did not disturb the rule of garnishment recognized in Hill 
v. Bowman, 35 Mich. 191, as subsequently made plain by Detroit Post & Tribune 
Co. v. Reilly, 46 Mich. 459, 9 N. W. 492, wherein it is again held that a judg- 
ment on verdict in a tort action is an indebtedness subject to garnishment after 
entry of- judgment, which is the situation presented here. The wording of the 
statute seems to fairly answer appellant’s contention as follows: 

“In all personal actions arising upon contract brought in the several courts 
or in municipal courts of civil jurisdiction, whether commenced by declaration, writs 
of capias, summons, or attachment, and in all cases where there remains any sum 
unpaid upon any judgment or decree rendered in any of the several courts herein- 
before mentioned or upon any transcript of a judgment filed in said courts, if the 
plaintiff, his agent or attorney, shall file with the clerk * * * at any time after 
rendition of judgment * * * an affidavit * * * a writ of garnishment shall be 
issued.” 3 Comp. Laws 1915, § 13122. 

[3] In support of appellant’s contention that this policy is a contract of in- 
demnity against damages sustained or actual loss and not against liability, appel- 
lant’s counsel cite Stephens v. Pennsylvania Casualty Co., 135 Mich. 189, 97 N. W. 
686, 3 Ann. Cas. 478, a case in which the contract of insurance provided “against 
legal liability of the assured for injury to or death of persons.” ‘The case origin- 
ally involved an action brought by a passenger for personal injuries against a rail- 
road insured by defendant casualty company. The passenger secured a judgment 
with which the railroad was content, but the casualty company insisted on an ap- 
peal which was taken and the case subsequently affirmed in this court. Plaintiff 
Stephens furnished the money to pay the judgment and costs, taking an assignment 
of the claim against defendant. Garnishment proceedings followed. Subsequently 
a settlement of all differences was apparently reached except as to Supreme Court 
costs and some interest, which was further litigated. Stephens recovered a judg- 
ment on directed verdict for the amount of costs and interest claimed, and the cas- 
ualty company appealed. The judgment was affirmed, with a modification of the 
time for which interest should be computed. In the opinion passing upon that 
controversy it is said of the policy of insurance issued by the casualty company, 
to which the case harked back, in part as follows: 


“We think that, under the terms of this contract, when a final judgment was 
rendered against the railway company, the liability under defendant’s contract be- 
came fixed, and it was obligated to pay the amount of the indemnity, although the 
judgment had not been paid. Under defendant’s claim, if the indemnitee were in- 
solvent and never paid the judgment, the indemnitor would never be compelled to 
pay. * * * The weight of authority seems to be that contracts like that in this 
case are held to constitute an indemnity against liability for damages, and not 
merely indemnity against damages. * * * 


The following authorities hold that, under the contracts of like character with 
the one in this case, a payment of the judgment is not essential to recovery: Pick- 
ett v. Casualty Co., 60 S. C. 477, 38 S. E. 160, 627; Fenton v. Casualty Co., 36 Or. 
283, 56 P. 1096, 48 L. R. A. 770; Anoka Lumber Co. v. Casualty Co., 63 Minn. 
286, 65 N. W. 353, 30 L. R. A. 687; Hoven v. Assurance Corp., 93 Wis. 201, 67 N. 
W. 46, 32 L. R. A. 388; McBeth v. McIntyre, 57 Cal. 49.” 
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Although other comments appear in the opinion touching the subject of in- 
demnity and liability insurance, we are unable to regard that case as confirmatory 
of defendant’s contention. 

Counsel for plaintiff cite as controlling Griffin v. General Casualty & Surety 
Co., 231 Mich. 642, 204 N. W. 727, an automobile accident case closely analogous to 
this in the nature of the tort and form of policy held by the tort-feasor. Defend- 
ant’s counsel urge distinguishing provisions in the two policies, and contend that 
recovery was only sustained in the Griffin Case on the ground defendant was es- 
topped from denial by assuming full control of the defense, while here defendant 
took no part in defending the tort 

It is true that in the Griffin Case the court noted appellant’s participation in 
defense of the tort made the claim of estoppel appearing, and quoted as applicable 
language to that effect from Patterson v. Adan, 119 Minn. 308, 138 N. W. 281, 48 
L. R. A. (N. S.) 184, but other authorities and reasons were recognized through- 
out the opinion as leading to the result reached, which tend to support the construc- 
tion plaintiff contends for here. 

In the instant case defendant is expressly obligated by the terms of its policy 
“to defend * * *any suit brought against * * * assured, * * * whether groundless 
or not,” and authorized to settle any claim or suit without the assured’s consent. 
It prohibits him from assuming any liability, incurring any expense, or setting any 
claim without written consent of the insurer, reserving the right to make settle- 
ment as it sees fit; in effect forbids the insured from taking any steps towards 
settlement or incurring any expense at the peril of releasing the insurer from lia- 
bility, substantially as in the Griffin Case. Under this policy’s provisions, it can 
well be argued that the insurer’s neglect, or refusal, to defend this action was a 
palpable breach of its contract of insurance. A comparison of the two policies in 
their various provisions discloses a marked similarity. In the instant case the 
policy “insures. the assured * * * against loss and expense, including the 
payment of any judgment * * * on account of: Injury to persons. * * * Lia- 
bility for such injury * * * shall not exceed * * * ($5,000)”—while in the Grif- 
fin Case the insurer agrees “to indemnify the assured * * * against loss from the 
liability imposed by law * * * on account of bodily injuries.” Each insurer agrees 
to defend any suit brought against the assured, “whether groundless or not,” and 
each agrees to pay interest accruing after entry of judgment against the assured. 

‘the two are also of the same class in the particular that neither contains any 
“no action” clause, which has come to be recognized in numerous decisions as the 
turning point in construing policies found obscured by doubtful or conflicting 
phraseology, leaving open to argument whether the insurance is for liability or 
reimbursement, as noted in Davies v. Maryland Casualty Co., 89 Wash. 571, 154 
P:. 116, 155 P. 1035, L. R. A. 1916D, 395, 398. 

A careful review of that question will be found in Combs v. Hunt, 140 Va. 
627, 125 S. E. 661, 37 A. L. R. 621, where a “no action” clause was involved. It 
was there recognized that by the great weight of authority all uncertainties must 
yield to the plain provisions of the “no action” clause, and the court held that 
policy must be construed as a reimbursement or indemnity contract. But short- 
ly thereafter, in Fentress v. Rutledge, 140 Va. 685, 125 S. E. 668, where a similar 
policy did not contain a “no action” clause, the distinction is again commented on, 
and the policy construed by the court as a liability contract. The two cases, taken 
together, are illuminating on this perennial subject. 

[4] Read in the light of the context, the clause in question is not, as defend- 
ant contends such a plain and unambiguous reimbursement insurance only as to 
preclude construction or interpretation. Viewing the contract in its entirety with 
its various qualifying provisions, we are persuaded that the clause in question is 
at least obscured to ambiguity tincturing its provisions as both a contract of in- 
demnity and also a contract to pay liabilities, in which case “recovery may be had 
thereon as soon as the liability attaches to the insured and before it is discharged. 
The measure of damages is the amount of the accrued liability.” 1 Joyce on In- 
surance (2d Ed.) p. 139. : 


[5] It is text-book law that technical construction of policies of insurance is 
not favorably viewed. Obscure or ambiguous provisions are to be liberally con- 
strued. This policy is appellant’s production, and is to be most favorably construed 
in favor of the assured. If it was appellant’s purpose to insure against loss act- 
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ually sustained and not against liability, it could have made it plain by a “no ac- 
tion” clause in unquestionable language familiar to insurance companies and courts. 
Why that was not done in this and other similiar cases is a matter which has been 
touched upon in other decisions and need not be discussed here. Abundant dis- 
cussion can be found upon the various phrases of these questions, both in text-books 
and decisions, some of which have been referred to in the cases already cited. An 
interesting annotation upon the subject, with citation of many cases, will be found 
in the footnotes to Luger v. Windell (116 Wash. 375, 199 P: 760), as reported in 
37 A. L. R. 641. We are of opinion that the construction claimed by appellant in 
this case cannot be upheld. 

The ae will stand affirmed. 

Sharpe, C. J., and Bird, Snow, Fellows, Wiest, Clark and McDonald, JJ., concur. 


BERRY v. EQUITABLE FIRE & MARINE INS. CO. (No. 25965.) 
Supreme Court of Missouri, Division No. 1. Sept. 16, 1927. 
298 Southwestern Reporter 63 
4. INSURANCE—MORTGAGEE COULD NOT RECOVER UNDER FIRE 

POLICY MAKING LOSS DUE ASSURED PAYABLE TO ASSURED 

AND MORTGAGEE, WHERE POLICY WAS CANCELED AS TO AS- 

SURED. 

In action against fire insurer for damage to automobile, mortgagee, held not 
entitled to recover, where policy provided that any loss under the policy that may 
be proved due to the assured shall be payable to the assured and mortgagee, and 
policy had been canceled as to assured. 

(For other cases, see Insurance, Dec. Dig. § 236.) 


6. INSURANCE—FIRE POLICY MIGHT BE CANCELED AS TO ASSURED 
WITHOUT RETURN OF UNEARNED PREMIUM TO HIM, WHERE 
MORTGAGEE PAID PREMIUM. 

Policy of fire insurance covering automobile and authorizing cancellation on 
five days, written notice with or without return of excess premium might be can- 
celed as to assured without return of unearned portion of premium to him, where 
loss was payable to assured and mortgagee, and mortgagee had paid premium. 

(For other cases, see Insurance, Dec. Dig. § 230.) 


7. INSURANCE—LIABILITY UNDER FIRE POLICY WHICH INSURER 
CLAIMED TO HAVE CANCELED WAS NOT AFFECTED BY TENDER 
OF PREMIUM AFTER FIRE OCCURRED. aene 
Right of mortgagee to recover under fire policy covering automobile which in- 

surer claimed to have canceled to insured was not affected by tender of unearned 

portion of premium after fire occurred. 
(For other cases, see Insurance, Dec. Dig. § 236.) 

8. INSURANCE—CLAUSE OF FIRE POLICY MAKING LOSS PAYABLE 
TO ASSURED AND B. DID NOT MAKE B. INSURED PERSON, BUT 
AT MOST JOINT AGENT TO RECEIVE PAYMENT FOR LOSS. 
Clause in fire policy covering automobile, providing that any loss under policy 

that may be proved due to the assured shall be payable to assured and B., did not 

make B. an insured person, but at most a mere joint agent to receive payment for 
1oss sufféred by the assured. 
(For other cases, Insurance, Dec. Dig. § 580[1].) 


9. INSURANCE—FIRE INSURER HELD NOT ESTOPPED BY AGENT'S 
STATEMENTS TO ASSERT THAT CANCELLATION OF POLICY ON 
———e AS TO ASSURED PRECLUDED RECOVERY BY MORT- 
GA : 

In action on fire policy covering automobile and providing that any loss proved 
due the assured shall be payable to the asstred and B., insurer held not estopped 
by statements of agent to assert that cancellation of the policy as to the assured 
p-ecluded recovery for loss by B., as mortgagee, especially where agent could not 
change terms of policy except in writing attached thereto. 


(For other cases, see Insurance, Dec. Dig. § 388[2].) 
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10. INSURANCE—MISREPRESENTATION IN APPLICATION FOR FIRE 
INSURANCE AS TO YEAR AUTOMOBILE WAS MADE HELD NOT TO 
AVOID POLICY, WHERE INFORMATION IN APPLICATION PER- 
MITTED ASCERTAINMENT OF YEAR (Rev. St. 1919, §§ 6233, 6234). 
False representation in application for policy of fire insurance on automobile, 

as to year in which automobile was made, held not to avoid policy, in view of Rev. 

St. 1919, $§ 6233, 6234, where the application gave the correct serial number of 

the car from which the insurer could have easily ascertained the year when the 

car was made. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

Error to Circuit Court, Jasper County; Grant Emerson, Judge. 

Action by R. W. Berry against the Equitable Fire & Marine Insurance Com- 
pany. Judgment for plaintiff was affirmed by the Court of Appeals (263 S. W. 
884). Certified to Supreme Court because of conflict of decisions. Judgment of 
circuit court reversed. ; 

D. A. Murphy, of Nevada, Mo., and Fyke, Snider & Hume, of Kansas City, 
for plaintiff in error. 

McReynolds & McReynolds and John H. Flanigan, all of Carthage, for de- 
fendant in error. 

Graves, P. J. This case reaches this court upon certification by the Springfield 
Court of Appeals. 263 S. W. 884. Such certification is based upon the ground of 
conflict of opinions in the Courts of Appeal. The cause originated in the circuit 
court of Jasper county. Glancing over the brief, we note that the sufficiency of the 
petition is challenged. The petition is short and we quote in full as follows: 

“For cause of action plaintiff states that defendant is a fire insurance corpor- 
ation having and usually keeping in Jasper county, Mo., an office and agent for the 
transaction of its usual customary business, to wit, the business of writing policies 
of fire insurance. Plaintiff states that on the 30th day of September, 1921, the de- 
fendant issued to one C. Carmack a certain policy of fire insurance upon an auto- 
mobile, the same being a 1917 model 83 Overland touring car, factory or serial num- 
ber No. 48747, by the terms of which policy the defendant insured the said Car- 
mack for the space of one year against direct loss or damage by fire, not to ex- 
ceed $300, to the body, machinery, and equipment of said automobile, while within 
the limits of the United States. Plaintiff states that there was attached to said 
policy, at the instance of the plaintiff, a loss payable clause by the terms of which 
it was and is provided that any loss under said policy should be payable to the 
assured and R. W. Berry. Plaintiff further states that at the time said policy was 
issued the plaintiff’ had, and ever since has had, and now has, an insurable interest 
in the subject of insurance, to wit, said Overland automobile, the nature of his 
said interest being a chattel mortgage thereon, given by the said Carmack to the 
plaintiff to secure to plaintiff the payment of an indebtedness of $275, no part of 
which indebtedness has been paid to the plaintiff. Plaintiff states that said policy 
was issued at his instance and request and that the plaintiff paid to defendant’s 
agent the required premium on said policy, amounting to $7.65. Plaintiff states that 
thereafter the defendant canceled said policy of insurance as to the said C. Car- 
mack so that now the said Carmack has no rights under said policy, but that the 
said policy, as to the plaintiff, was never canceled, but is now, and always has been, 
in full force and effect. 


_ “Plaintiff further states that on June 23, 1922, and during the life of said pol- 
icy, the said automobile thereby insured was damaged by fire to the extent of $275; 
that the plaintiff has kept and performed all the terms and conditions of said policy 
of insurance; and that there is now due the plaintiff under said policy on account 
of said fire the sum of $275, which sum the defendant has vexatiously refused to 
pay, although payment has been demanded. Plaintiff states that the said loss oc- 
curred and plaintiff’s cause of action accrued within Jasper county, Mo. Plaintiff 
states that a reasonable attorney’s fee for bringing and prosecuting this suit is $100. 
Plaintiff files herewith said policy, and makes the same part of this petition. 

_ “Wherefore plaintiff prays judgment against the defendant for the said sum 
of $275, being the amount of his loss under said policy, and in addition thereto, 
because of defendant’s vexatious refusal to pay said loss, the sum of $100 by way 


of attorney’s fees, and 10 per cent. of the amount to plaintiff’s said loss, together 
with his costs.” 
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The answer pleads no liability for several reasoris, the particulars of which can 
be noted as occasion may require. Meeting some defenses pleaded in the answer 
the reply pleads estoppel by acts in pais, and this reply can be noted as occasion 
requires. 

Upon trial nisi the plaintiff had judgment for $150, and this writ of error was 
sued out in the Springfield Court of Appeals. Counsel for plaintiff in error (de- 
fendant nisi) say that an appeal was perfected to the Springfield Court of Appeals, 
but add: 

“The appeal, by reason of the fact that defendant failed to serve counsel for 
the plaintiff with abstract of the record and brief as required by the rules of this 
court, was dismissed at the October term, 1923, of this court and thereafter on the 
18th day of October, 1923, writ of error was sued out by defendant, and this case 
is now pending in this court upon a writ of error. Due notice of the suing out 
of this writ was served upon plaintiff’s counsel and service thereof acknowledged 
November 1, 1923,'which notice is attached to the record in this cause.” 

Going to the history of the case nisi, it should be said that the cause was tried 
before the court (without the intervention of a jury) upon the issues joined and 
the cause submitted to the court on December 20, 1922. At time of submission, 
time was given for the filing of briefs by both parties at the January term of the 
court at Joplin. On the 3d day of February, 1923, at the January term of the 
court, the judgment aforesaid was entered. This writ of error was sued out Oc- 
tober 18, 1923, and returnable to the March term, 1924, of the said Court of Ap- 
peals, so that it appears (1) that the writ of error was sued out three days after 
the appeal had been dismissed, but (2) within one year from date of judgment. 
We are more elaborate in our statement of the case, because the Constitution says 
that the Supreme Court “must rehear and determine said cause of proceeding [one 
certified to the Supreme Court by a Court of Appeals], as in case of jurisdiction 
obtained by ordinary appellate process.” Section 6 of the constitutional amendment 
of 1884. We shall not state the evidence in detail at this time, but leave such details 
to the opinion. It suffices to say that the plaintiff introduced evidence which he 
evidently thought tended to show his right to recover upon the policy of insurance 
as well as the estoppel pleaded in his reply. So also the defendant introduced evi- 
dence which it thought tended to sustain the defenses pleaded. Such is a general 
outline of the case. 


[1] I. At first glance we thought that we had a moot case, as cases sometimes 
become moot after judgment nisi. In the instant case, we find application of coun- 
sel for the plaintiff nisi (defendant in error here), asking leave to file, as amici 
curiae, copies of their trial brief in this court. In the application counsel state that, 
when the appeal was dismissed in the Springfield Court of Appeals, they (counsel) 
sued out execution and collected the judgment for their client. ‘They aver that their 
client left the community, and they were unable to find him or to get him to au- 
thorize them to appear for him in the present case in the Court of Appeals; that 
they asked the Court of Appeals to allow them to file copies of their trial brief, 
amici curiae, got permit to, and did file same. In this situation there was no rea- 
son to apply to this court, as the briefs on file in the Court of Appeals were a part 
of the files to be forwarded to this court when the case was certified here. So 
what counsel ask to file have been filed bv leave of the Springfield Court of Ap- 
peals. The additional ten copies filed here can do no harm and they are permitted 
to be filed, as of course. 

[2] The case is not a moot case, in that the payment of the judgment was a 
forced one, and upon execution. It was not voluntary. Appellant could have ap- 
pealed without bond, and in such case the judgment could have been immediately 
collected on execution; but, if appellant won on appeal (without supersedeas), it 
could recover back from the opposite party the amount collected from it upon the 
reversed judgment. So, too, defendant did not have to give supersedeas, when it 
sued out this writ of error, but should this writ be successful, and the judgment 
be reversed, it can recover back from the plaintiff nisi the amount plaintiff collected. 

So we conclude that the case is not a moot case. There was no voluntary set- 
tlement of the judgment, and nothing done to preclude the prosecution of this writ 
of error. Neither side makes the point, but moot cases should not take up the time 
of the appellate courts, and such courts have usually made the point for themselves, 
and so we have done here. 
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II. Plaintiffs in error make but four points in their brief. Omitting the long 
list of authorities cited under point I, they are: 

“I, The policy sued on was issued to C. Carmack. He was the assured. The 
loss payable clause which it is alleged in the petition ‘was attached to the policy 
at the instance of plaintiff,’ was as follows: ‘Any loss under this policy, that may 
be proved due the assured shall be payable to the assured and R. W. Berry, sub- 
ject, nevertheless, to all the terms and conditions of the policy.’ Under this clause 
the plaintiff was not the assured, but was a mere appointee to receive payment of 
part of the loss that was proved to be due the assured Carmack, and anything that 
would defeat a recovery by the assured, Carmack, would defeat a recovery by plain- 
tiff. 

“II. It is alleged in the petition and the reply that the policy as to. Carmack 
was canceled in April, 1922, long before the fire. From that time the policy was 
of course unenforceable by Carmack, and no loss could be proved to be due him; 
therefore plaintiff could not recover upon said policy. Authorities supra. 

“III. The breach of warranty in the policy as to the age of the car would de- 
feat any action by Carmack, even if the policy had not been canceled, and plaintiff 
is in no better position than Carmack. Smith v. Insurance Co., 188 Mo. App. 297, 
175 S. W. 113; Buck v. Insurance Co., 209 Mo. App. 302, 237 S. W. 840. 

IV. Neither Carmack nor plaintiff complied with the provision of sections 
7553-7561, R. S. 1919: ‘Any sale or transfer of said motorcar without complying 
with the provisions of this section (7561) shall be fraudulent and void and the 
vendor and vendee shall each be subject to a penalty of fifty dollars.’ ” 

[3] The Court of Appeals, in its opinion, says (263 S. W. 884): 

“The only defense of substantial merit is that Carmack represented the auto- 
mobile to be a 1917 model, when in fact it was a 1916 model.” 

This is point III in the brief of plaintiffs in error, supra. The Court of Ap- 
peals concludes its opinion thus: 

“We have, we think, disposed of the only question of substantial merit, and it 
is our conclusion that the judgment rendered below should be affirmed, and it is 
so ordered. But, since our holding here is in conflict with the cases by the Kansas 
City Court of Appeals as explained above, we order that the instant cause be cer- 
tified to the Supreme Court.” 

In other words, the Court of Appeals reviewed the cases on misrepresentation 
of facts, and the facts in the instant case, and concluded that there was no misrep- 
resentation as to facts that would defeat a recovery by Carmack, the owner. Such 
court further found that their opinion in this case conflicted with that of the Kan- 
sas City Court of Appeals in other cases. 

Our duty is to hear and determine the case as if hereby direct appeal to this 
court. Section 6, amendment to our Constitution adopted in 1884. We shall there- 
fore consider each of the points made, supra. 

[4] III. The first point is that Carmack could not recover (1) because the 
policy had been canceled as to him and (2) because of his misrepresentation of 
the facts, made warranties by the terms of the policy. Plaintiff in error urges 
that in no event can the defendant in error recover on this policy, unless a loss 
was proved to be due to Carmack. 

There is a mass of learning upon “mortgage clauses” in the policy, and “loss 
payable clauses” attached to the policy of insurance. See extended notes on the 
cases of Brecht v. Law Union & Crown Ins. Co., 18 L. R. A. (N. S.) 197, and of 
Smith v. Germania Fire Ins. Co. of New York, 19 A. L. R. p. 1444, loc. cit. 1449. 
If our inquiry requires us to invade this field, then it must be done with well-meas- 
ured steps, because we have pending in this division another case, Ford et al. v. 
Towa State: Insurance Company (Mutual), for consideration, in which this par- 
ticular field of investigation is uppermost. It is a more important case than this 
one. For this reason we shall be particular as to the facts of this case. 

The assured was C. Carmack, of Diamond, Mo., R R. 2, and the term of the 
policy was from September 30, 1921, to September 30, 1922,. If there was a “mort- 
gage clause” in the face of the policy, plaintiff in error has not seen fit to set it 
out in the abstract. The “loss payable clause” reads: 

“Uniform Standard Missouri Form No. 111. 
“Loss Payable Clause No. 1. 


“Any loss under this policy that may be proved due the assured shall be pay- 
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able to the assured and R. W. Berry, subject, nevertheless, to all the terms and con- 
ditions of the policy. Dated October 1, 1921.” 

The assured was Carmack. The parties to whom the loss is payable are “the 
assured and R. W. Berry,” but the loss which is payable to these two parties is 
a loss “that may be proved due the assured.” It is undisputed in this record that 
there was a clause in the policy giving the company the right to cancel the policy 
upon five days’ written notice. And this cancellation could be “with or without 
tender of excess premium.” Nor is it questioned that this policy had been canceled 
as to Carmack some time before the fire occurred, unless the failure to return 
unearned premium obviates the cancellation. The policy says it must be paid upon 
demand, and no demand was made. According to Berry, the assured Carmack never 
paid the premium, but he (Berry) paid it in February, 1922, some time before the 
fire, but left the policy, at the time, where it always had been, in the hands of 
Edwards, the agent of the insurance company. The petitioner says Berry ordered 
the policy, and the “loss payable clause” thereon, but there is no evidence of these 
facts; in fact, Berry (on cross-examination) says he never saw the policy until 
June 20, 1922, and knew nothing about the “loss payable clause.” Nor was there 
ever a delivery to Carmack. Berry got the policy from Edwards on June 20, 1922, 
and took the car from Carmack (who willingly surrendered it under the mortgage 
to Berry) on June 21, 1922, and on the road from Carmack’s to Carthage, Mo., on 
June 23, 1922, the car took fire and burned. So as a fact Berry was a mortgagee 
in possession at the time of the fire, if this be material. The “loss payable clause” 
says nothing about Berry’s interest in the insured car. However, it is stated by 
Carmack in the policy that he owned the car, and that it was fully paid for, ex- 
cept it was subject to a mortgage for $275 to Berry. This is a mere recital by Car- 
mack as to the condition of his title. Neither the policy nor the “loss payable 
clause” undertakes to insure Berry as a mortgagee. This “loss payable clause” 
does not even recite that the loss is payable to Berry as his interest (as mortgagee 
or otherwise) may appear. On the contrary, the loss which is payable “to the as- 
sured and R. W. Berry” must be a “loss under this policy that may be proved due 
the assured.” 


[5-7] It is clear that, in this case, we will not have to delve into the learning 
upon “mortgage clauses in the policy” and “loss payable clauses” attached to the 
policy. There could be no loss proved to be due to Carmack, the assured. As to 
him the policy had been canceled, and he had no rights thereunder. This cancella- 
tion appears to have been on April 14, 1922, by written letter (notice) to Carmack. 
The petition pleads its cancellation as to Carmack, and the reply also pleads it 
and says it was on April 14th. The policy was yet in the hands of Edwards, the 
agent of the defendant nisi, plaintiff in error here. Carmack had paid no premium, 
nor was the policy ever delivered to him. This premium was paid by Berry in 
February prior to the fire. For this reason (if not for others), no tender of re- 
turn premium was necessary so far as Carmack was concerned. A sufficient reason 
is that in both petition and reply plaintiff admits the due cancellation of the policy 
as to Carmack. The company owed Carmack no premium because it got none from 
him. Berry did pay the premium. He says they did not cancel the policy as to 
him, and no return to premium, as to Berry, was required until cancellation of the 
policy. After the loss there was a tender to Berry, but, of course, it was useless 
at that time. Carmack could prove no loss under the policy because as to him 
it had been canceled. In both petition and reply the due cancellation is admitted. 
The only kind of a loss (under the loss payable clause) which Berry was entitled 
to receive was one which had been proved to be due to Carmack. Note the lan- 
guage: “That may be proved due the assured.”” Carmack was the assured. Neither 
the policy nor the “loss payable clause” attempts to make Berry an assured. This 
we say without reference to the much learning upon “loss payable clauses.” This 
“loss payable clause” neither mentions Berry as owner nor as mortgagee. The 
policy only suggests that he had a mortgage on the automobile, but this only in 
connection with Carmack’s statement as to his title and ownership. There is, in 
the reply, a plea of estoppel in pais. Unless there is substance in this plea, there 
was made no case for Berry in the trial court. 

[8] IV. One thought before we go to the plea of estoppel. We can cite some 
law universally recognized which does not trench upon the close question in the 
cases as to “mortgage payable clauses in the policy” and “loss payable clauses at- 
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tached to the policy.” We have no “mortgage clause in the policy” to consider in 
this case, because none such is in the record. We have a “loss payable clause” at- 
tached to the policy. The plaintiff in error claims, and we think rightfully, that 
this clause does not make Berry an insured person. In the note to the Brecht 
Case, cited supra, in 18 L. R. A. (N. S.) loc. cit. 199, it is said: 

“Generally, instead of having a policy assigned to him, a mortgagee has the 
insurer indorse thereon what is usually called ‘the loss payable clause,’ that is, a 
clause providing that the loss, if any, shall be payable to the mortgagee as his in- 
terest may appear. If there is no other stipulation in regard to the interest of 
the mortgagee, the overwhelming weight of authority sustains the proposition that 
the contract as to the mortgagee is merely collateral to the principal undertaking 
to pay the mortgagor, and that the mortgagee is merely an appointee of the fund, 
and his rights are no greater than those of the assured, and that, therefore, a breach 
by the latter will avoid the policy as to the mortgagee.” 

On page 200 of 18 L. R. A. supra, the list of cases supporting this rule is given. 
In other words, the mortgagee has no separate contract of insurance under such a 
loss payable clause, but his rights stand or fall by the acts of the assured. If the 
assured’s acts void the policy, the mortgagee has no rights. So, too, in 14 R. C. 
L. p. 1084, § 264, it is said: 

“A clause in a policy merely making the loss payable to a mortgagee as his 
interest may appear makes the mortgagee the simple appointee of the mortgagor, 
to receive the proceeds of the amount of his interest, and to place his indemnity 
at the risk of every act and omission of the mortgagor that would avoid, ter- 
minate, or affect the insurance of the latter’s interest under the terms of the policy. 
But, as has heretofore been stated in considering affirmative warranties, policies 
issued at the present time protecting the interest of a mortgagee usually contain 
what is known as the union or standard mortgage clause by which it is stipulated 
that, in case the loss is directed to be payable to the mortgagee, the interest of the 
mortgagee in the proceeds of the policy shall not be invalidated by the act or neglect 
of the mortgagor or owner of the insured property, or, less frequently, that no act 
or default of any person other than the mortgagee or those claiming’ under him 
shall affect his right to recover in case of loss. In construing this clause, the 
authorities are unanimous in holding that it operates as a separate and independent 
insurance of the mortgagee’s interest, to the extent, at least, that no act or omiission 
on the part of the owner which occurs after the issuance of the policy will affect 
the mortgagee’s right to recover.” 

What is called the union or standard mortgage clause was fully considered 
by our St. Louis Court of Appeals in Trust Co. v. Insurance Co., 201 Mo. App. 
223, 210 S. W. 98. There it was held, as the text says, that such a clause makes 
another contract of insurance as between mortgagee and the insurance company. 
But we have no such clause in the case at bar. At most Berry was a mere joint 
agent to receive pay for a loss suffered by Carmack. “So we go now to the ques- 
tion of estoppel pleaded in the reply. 

[9] V. The petition avers that the policy was issued at the instance and re- 
quest of Berry, and that he paid the premium. There was no such evidence. The 
reply is long on allegations, but, boiled down, it pleads that Edwards, the agent 
of plaintiff in error, wrote Berry that Carmack had not paid the premium on the 
insurance policy, and that he (Berry) paid it immediately after this notice, which 
was in February, 1922. The policy was dated September 30, 1921, and had never 
been out of the possession of the agent at that time. The reply then pleads that 
on June 20th he (Berry) got the policy from Edwards, and that Edwards told him 
then (June 20th) that the policy had been canceled as to Carmack, and that, if he 
(Berry) did not take possession of the car under his mortgage, the policy would 
be canceled as to him; that, if he did take it, the policy could not be canceled; 
that acting upon this assurance of Edwards, the agent, he did take possession of 
the car under his mortgage, and that by reason thereof the insurance company 
should be estopped from saying that the cancellation of this policy, as to Carmack, 
worked a defeat of his loss as mortgagee of the car. Here is the whole proof on 
the subject: 

“I had no conversation with Mr. E. A. Edwards prior to the 20th of June. 
1922. This policy remained in his office from time issued until June 20th, at which 
time I went to his office to get the policy. 
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“Q. Who paid, if you know, the premium of $7.65 on the policy? A. I paid 
it some time in February of 1922; paid it to E. A. Edwards. ..I received a notice 
from him that Mr. Carmack hadn't paid the premium on the policy and for my own 
safety I better come to the office and make arrangements, which I did the very 
same evening. Mr, Carmack paid no part of the premium on this policy. Mr. 
Edwards is supposed to be the local agent for this company writing policies and 
attaching riders thereto and accepting payment of premiums. After payment of 
this premium the next conversation I had with Mr. Edwards was June 20, 1922. 

“Q. State to the court what that conversation was. (To which question de- 
fendant’s counsel objected, for the reason tue policy is written now and the rider 
is attached to the loss payable clause; any testimony, any parol testimony now be- 
ing offered by the plaintiff, to undertake to vary any terms or conditions of this 
policy, the written contract, is inadmissible; therefore I object to it:as being incom- 
petent, irrelevant, and immaterial.) 

“The Court: Of course, any oral testimony to vary the terms of it would be 
inadmissible, unless something tending to show a waiver, I think would be compe- 
tent. (Court overruled objection and defendant at the time excepted.) 

“A. I went up to get the policy, which was in his office at the time, and Mr. 
Edwards told me—he says, ‘I tell you, if you don’t take over that car according 
to your mortgage, I will have to cancel the policy; but, if you take it over, I will 
not cancel the policy. It is already— (Defendant’s counsel requested the court to 
strike out said answer, because immaterial, which request was by the court denied, 
and defendant excepted at the time.) I delivered the car to Mr. Carmack on the 
26th of September, 1921. I recovered possession of the auto the 21st day of June, 
1922; between those dates Mr Carmack had possession of the automobile. 

“Q. Well, Mr. Berry, with reference to the care that Mr. Carmack was giv- 
ing the car, was anything said in that conversation? A. Yes, sir. He said: ‘Ac- 
cording to the mortgage—I passed there a few days ago, and your car is not taken 
care of according to your mortgage and not kept up.’ (The defendant asked the 
court to strike out said answer, because it was incompetent and irrelevant, and for 
the same reason before. stated.) 

“The Court: I think it is competent for that purpose, to show knowledge of 
the agent. That provision could be waived by the agent. (The court denied the 
motion, to which defendant at the time excepted.) 

“On that date, June 20, 1922, I got the policy; Mr. Edwards had the policy 
from September 30, 1921, until June 20, 1922. I never had it, and Mr. Carmack 
never had it. Following that conversation I took the matter up with a few attor- 
neys, with. two, to find out which I better do, and they advised me, if Mr. Carmack 
will turn it over peaceable, take it; if not, turn it over to the authorities to take 
over. I went out to Mr. Carmack’s, just as the mortgage calls for, with mechanics 
to examine the car on June 21, 1922. I went out, and Mr. Carmack—asked him 
if he is willing to turn over the car peaceable. He says: ‘Why, sure, I am.’ I 
stated to him the reason, which was that he had not kept it up. Mr. Jones and 
Mr. Queen accompanied me. Mr. Carmack says: ‘I can’t pay you; my hands is 
tied; I can’t do nothin.’ ” 

Further on Berry said: 

“I took the car over according to the mortgage, entirely with the purpose 
of foreclosing the mortgage. On the same day I brought it to Carthage, and put 
it into the shop, and the same two parties helped; we drug it in after the fire. I 
notified Mr. E. A. Edwards. I called him up over the phone as soon as I got it 
in the shop. He told me to have it repaired and turn in the bill. I says: ‘This 
is harvest time, and I haven’t time to fool with it at present; as soon as I get 
time I will come and see you.’ (To all of which statement of the agent defendant 
at the time excepted, for the reason stated before, because the agent can’t bind 
the company under the terms of that policy. Everything is embraced in that pol- 
icy, and the policy is the written contract between the parties.)” 

The first thing is that Edwards said at the time he gave notice as to the prem- 
ium on the policy. According to Berry the notice said: 


“Mr. Carmack hadn’t paid the premium on the policy and for my own safety I 
had better come to the office and make arrangements.” 

At that time the policy, if ever in force at all, was in force as to Carmack, be- 
cause it had not been canceled then as to Carmack. But this statement is not such 
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as. would, make ;a contract of ihsurance as between Berry and the insurance com- 
pany, where none had existed before. It could cnly méan,that. unless the premium 
was paid he would:lose just such rights as the appearance of his name:in. the 
payment of loss:iclause gave him. It cannot. be construed to mean that’ Edwards 
was agreeing orally to a new contract, which would in fact insure Berry when he 
had no insurance before. 

Now, to the next statement of Edwards: 

“T tell you, if you don’t take over that.car according: to your mortgage; I will 
have to cancel the policy; but, if you take it over, I will not cancel the policy.” 

There is not a word in this (and it is the agent’s strongest expression) that 
the agent desired ‘to change the legal effect of the then existing policy.. He only 
said that, if he did not take the car, he would cancel. the existing policy—what- 
ever the. legal effect of the policy should be. He kept his word, iand did not 
notify Berry of its cancellation, as he did Carmack. The plea of estoppel fails for 
want of proof. 

But even if Edwards was disposed to think that he was, by his course of con- 
duct, insuring Berry’s interest as a mortgagee, he could not do it in this way. The 
policy provides : 

“This policy is made and accepted subject to the provisions, exclusions, condi- 
tions, and warranties set forth herein or indorsed hereon, and to the provisions, 
exclusions, conditions, and warranties printed or indorsed on the back héreof, which 
are hereby specially referred to and made a part. of this policy, and upon accept- 
ance of this policy the assured agrees that its terms embody all agreements then 
existing between himself and the company or any of its agents—relating to the 
insurance described heremm, and no officer, agent, or other representative of thts 
company shall have power to waive any of the terms of this policy unless such 
waiver be written upon or attached hereto; nor shall any: privilege. -or. permission 
affecting the insurance under this policy exist or be claimed by the assured unless 
so written or attached.” 

No writing was ever attached except the “loss payable clause” which we have 
set out in full. Edwards could not change the policy ‘except in writing attached 
thereto. On no theorv can the alleged estoppel be giveri effect. 

It is a serious question whether or not the petition stated a cause of action. 

[10] VI. The Springfield Court of Appeals held that«there was no breach of 
warranty as to the age of the car at the time it was instired: That court held that 
under our statutes (sections 6233 and 6234, R..S..1919), if the application ‘for the 
insurance contains other correct information from-which the insurer could: readily 
obtain the.time facts, then a misstatement as.to the. year: in which: the car was 
made was not a material misrepresentation of the fact, ‘because’ the insurance had 
other information in the same application from which it colsld get the exact year 
of manufacture. On this question, after a review of» many cases, the Court of 
Appeals says: ~ j gilt ‘ 

“We find no case, except the Bushong Case by the Kansas: City Court /of Ap- 
peals and the Hughes Case by this court, which directly holds that\a. misrepresenta- 
tion by the insured of a fact, material or otherwise, in the application, will as a 
matter of law defeat recovery where the application contains other correct -infor- 
mation from which. the insurer may easily ascertain the true. facts .as\to alleged 
false representations. In the case at bar the correct serial number and the correct 
trade model were given in the application. With this information defendant could 
have easily ascertained the true year of manufacture.- The effort: would have 
been no more difficult’ than ascertaining the correct way to spell:a word with a 
standard dictionary at hand. eet 


“In view of our statute (sections 6233 and 6234, R:'S.1919), and the meaning 
of the word ‘material’ as used therein, we think that the’rule should be, and so 
hold, that, where there is correct information given inthe application from which 
the insurer can easily ascertain the truth or falsity of Other purported’ facts ‘stat- 
ed in the application by following up the lead given by, the true information, then, 
and in all such cases, the question of the materiality of ‘the alleged misrepresentation 
would be one of fact, and not of law. Such rule would be just, independent of any 


— but we are convinced that with the statute in view there cannot be’ serious 
oubt. 


“Our holding here is in conflict with the Kansas'-City Court of ‘Appeals in 
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Bushong v. Security Ins. Co., 214 Mo. App. 462, 253 S. W. 175, and Hughes v. 
Hartford Fire Ins. Co., 215 Mo. App. 398, 263 S. W. 883, by this court. And also 
the conclusion here reached is somewhat counter to some of the language in Ken- 
ney v. Franklin Fire Ins. Co. (Mo. App.) 247 S. W. 249, and Smith v. American 
Automobile Ins. Co., 188 Mo. App. 297, 175 S. W. 113, both by the Kansas City 
Court of Appeals. In the Hughes Case we followed the Bushong Case, and, com- 
ing to the conclusion that we fell into error, we overrule the Hughes Case in so 
far as it conflicts with our ruling in the case at bar.” 

A reading of the full text of their opinion convinces us that the Springfield 
Court of Appeals is right. The other cases have not given due consideration to 
our statutes, supra. If I represent a thing to be white in color, and yet in the 
same writing give other information from which it can be readily found that 
it was black, rather than white I have not made such a misrepresentation as would 
materially affect the party to whom the writing was addressed, in acting upon it. 
Let the cases mentioned by the Springfield Court of Appeals stand overruled. 

Point 4 made by plaintiff need not be noted. From what has been said, it 
~— that the judgment of the circuit court should be reversed. It is so ordered. 

All concur. 


SUETTERLEIN v. NORTHERN INS. CO. OF NEW YORK. 
Supreme Court, Broome County. September 16, 1927. 
224 New York Supplement 409 


1, INSURANCE—AUTOMOBILE FIRE INSURANCE POLICY HELD NOT 
AVOIDED BECAUSE OF MISREPRESENTATION THAT AUTOMO- 
BILE WAS NEW, WHERE THERE WAS NO INTENT TO DECEIVE. 


In action on fire insurance policy on automobile purchased by insured under 
conditional sale contract, which policy was assigned to finance company, defense that 
insured had falsely represented that automobile was new, whereas it was in fact a 
demonstration automobile, held not sustained, where there was no intent by in- 
sured to deceive insurer in that respect, and application for insurance was pre- 
sented by finance corporation. 

(For other cases, see Insurance, Dec. Dig. § 280.) 


2. INSURANCE—IN ACTION ON AUTOMOBILE FIRE INSURANCE POL- 
ICY, DEFENSE THAT INSURED WAS NOT SOLE OWNER HELD 
NOT SUSTAINED BY PROOF WIFE CONTRIBUTED TOWARD 
DOWN PAYMENT. 

In action on fire insurance policy on automobile, defense that plaintiff was not 
the sole owner of the automobile when the policy was issued held not sustained 
by proof that insurred’s wife contributed some money toward the down payment, 
where automobile was purchased in insured’s name, and was considered by insured 
and his wife as belonging to him. 

(For other cases see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—INSURED, BY TAKING OUT ANOTHER FIRE INSUR- 
ANCE POLICY ON AUTOMOBILE IN NAME OF WIFE, VOIDED 
FIRST POLICY, EVEN IF SECOND POLICY WAS VOID. 

Where insured and his wife, after issuance of fire insurance policy on auto- 
mobile, took out another policy on automobile in another company in wife’s name 
as owner, first policy was voided, under provision that no recovery should be had 
if a was other insurance on the car, even if second policy might be void or 
voidable, 


(For other cases, see Insurance, Dec. Dig. § 336[1].) 


4. INSURANCE—FALSE STATEMENT IN PROOF OF LOSS, DENYING 
Vet INSURANCE ON AUTOMOBILE, RENDERED FIRE POLICY 
Where fire insurance policy on automobile provided that any false swearing by 

insured relative to the insurance, whether before or after loss, should render policy 

void, false statement by insured in proof of loss that no other insurance had been 
issued on automobile rendered policy void. 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 
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5, INSURANCE—DEFENSE OF CHANGE OF OWNERSHIP OF INSURED’S 
AUTOMOBILE HELD NOT ESTABLISHED BY PROOF OF INSURED’S 
Ce TO ISSUANCE OF ANOTHER POLICY TO WIFE AS 
OW : 

In action on fire insurance policy on automobile, defense that there was a 
change of ownership from insured to his wife held not proved by fact that insured 
consented to the issuance of a policy in the name of his wife, as owner. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


6. INSURANCE—INSURER DID NOT WAIVE BREACH OF CONDITIONS 
OF FIRE POLICY ON AUTOMOBILE BY PAYING TO FINANCE COR- 
PORATION AMOUNT DUE FROM INSURED. 

Where fire insurance policy on automobile purchased under conditional sale 
contract was assigned to finance corporation, insurer did not waive insured’s breach 
of re of policy by paying to finance corporation the amount due it from 
insured. 

(For other cases, see Insurance, Dec. Dig § 399.) 

Action by Albert Suetterlein against the Northern Insurance Company of New 
York. Complaint dismissed. 

Jenkins, Deyo & Hitchcock, of Binghamton, for plaintiff. 

Hinman, Howard & Kattell, of Binghamton, for defendant. 

Ruopes, J. Plaintiff seeks to recover under a policy of insurance issued by the 
defendant upon an automobile which the plaintiff purchased from J. F. O’Connor 
Sales Company of Syracuse, N. Y., on or about the 12th day of October, 1925. 
The property was purchased under a conditional sales contract by which the title 
remained in the vendor, the sales company, until paid for. The amount of the 
purchase price included a sum to pay the premium on a policy of insurance which 
was procurred for the plaintiff by the sales company from the defendant, and the 
policy was issued and dated October 12, 1925, loss payable to plaintiff. The policy 
recited that the amount unpaid was the sum of $325, and that any such loss under 
this policy that might be proved due the assured shall be paid the assured and 
the Oneida Finance Corporation of Oneida, N. Y. It appears that it was the cus- 
tom of the vendor to assign its contracts to said Oneida Finance Corporation. 
The automobile was purchased in plaintiff's name, but it appears by the testimony 
of himself and his wife that both he and his wife contributed money which was 
applied in making its purchase. Some time after the issuance of the policy in 
question, plaintiff and his wife applied to an agent of the Baltimore American 
Insurance Company for insurance upon the car, and instructed the agent to issue said 
policy in the name of plaintiff’s wife, and such policy was thereupon issued to the 
knowledge and with the consent of plaintiff. Thereafter, and on January 1, 1926, 
the automobile was totally destroyed by fire. Plaintiff filed a proof of loss with 
the defendant, and a proof of loss was also filed with the Baltimore American In- 
surance Company relative to said loss. Defendant has paid to the Oneida Finance 
Corporation the balance of $270.84 owing under the conditional sales contract, and 
has taken an assignment of said conditional sales agreement. 


Defendant, by its answer, denies liability upon several grounds, one being that 
the policy by its terms provides that it shall be void unless otherwise provided by 
agreement in writing added thereto, if the interest of the assured in the subject 
of this insurance be or become other than unconditional and sole ownership; that 
plaintiff at the time the policy was issued was not the sole owner, but that his wife, 
Stella Suetterlein, became, before the loss, owner in whole or in part of said au- 
tomobile. As a separate defense the answer alleges that defndant was induced to 
issue the policy by false statements and warranties made to defendant by plaintiff 
to the effect that said automobile was new, whereas in fact said automobile was 
not new, but had been used as a demonstrating car, to the knowledge of the plain- 
tiff. For a further defense the answer alleges that the policy provided that no 
recovery shall be had hereunder “if at the time a loss occurs there be any other 
insurance covering such loss, which would attach if this insurance had not been 
effected,” and alleges that at the time the loss occurred there was other insurance 
covering said automobile. For a further defense the answer alleges the require- 
ment in the policy that plaintiff should make proof of loss within 60 days there- 
after under oath; that plaintiff did furnish such proofs of loss, which were false, 
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in that the plaintiff represented that there had been no other insurance-on said au- 
tomobile, and that no person other than the plaintiff had any interest therein, and 
that the said automobile was new; that the actual loss was $1;923.24, atid that - 
nothing had been done by plaintiff or with his consent to violate the conditions of 
the policy or render it void, and that all of said statements were false. 

[1, 2] In the application made for the insurance a statement was made that 
the automobile was new. This application was presented to the defendant by the fi- 
nance corporation, and plaintiff had no knowledge of what the application contained. 
Certain data were furnished to the insurance company, and the insurance company 
therefrom made up the policy. There was apparently no intention to mislead or 
deceive the insurance company, and. nothing done in this respect should be charged 
against the plaintiff. Neither do I think the defendant should prevail upon its 
claim that the plaintiff was not the owner of the automobile at the time the policy 
in question was issued. While plaintiff and his wife apparently contributed their 
money to a common fund, with which the automobile was purchased, it was pur- 
chased in plaintiff's name and recognized by both plaintiff and his wife as plain- 
tiff’s automobile. I think, therefore, the policy was valid in its inception. 

[3] A more serious question is presented relative to the procuring of other 
insurance upon the car. The policy provided, among other things: 

“No recovery shall be had under this policy, if at the time a loss occurs there 
be any other insurance covering such loss, which would attach if this insurance 
had not been effected.” 

It may be conceded that plaintiff was the sole owner of the property when 
defendant’s policy was issued. Nevertheless plaintiff, with his wife, applied to the Bal- 
timore American Insurance Company for insurance, and procured such insurance to 
be issued in the name of the plaintiff’s wife. Regardless of what was said by plain- 
tiff and his wife to the ‘agent of the Baltimore American Insurance Company, the 
fact remains that the policy was issued with their knowledge to Mrs. Suetterlein 
as owner. So far as the Baltimore American Company is concerned, I think plain- 
tiff is estopped from questioning the facts he there asserted. It may be that the 
Baltimore American Insurance Company might disavow its liability under the pol- 
icy; but, if it saw fit to waive any question as to such objections and recognize its 
liability, so far as plaintiff and his wife are concerned, they should be compelled 
to abide by the facts as they represented them. I think it must be held that other 
insurance was procured upon the automobile with the knowledge and consent of 
the plaintiff, and even though this subsequent policy might be void or voidable, its 
procurement with the knowledge and consent of the plaintiff voided the defendant’s 
policy. See Bigler v. New York Central Insurance Co., 22 N. Y. 402; Sanders v. 
Cooper, 115 N. Y. 279, 22 N. E. 212, 5 L.’R. A. 638, 12 Am. St. Rep. 801; Allen 
v. German. American Insuranée Co., 123 N. Y. 6, 25 N. E. 309; Carpenter v. Pro- 
vidence Washington Insurance Co., 16 Pet. 495, 10 L. Ed. 1044. 

[4] For the same reason I think the statement made by plaintiff in his proofs 
of loss, to the effect that no other insurance had been issued upon the property 
in question, was a false statement and also rendered the policy void. I think, there- 
fore, that the plaintiff cannot succeed for the reason that after the issuance of de- 
fendant’s policy plaintiff caused or permitted other insurance to be issued upon 
the property and made false statements in his proof of loss declaring that there 
was no other insurance on the car, the policy providing that any false swearing 
by the assured relative to the insurance, whether before or after the loss, should 
render the policy void. \ 

[5S] I do not think the defendant has established its defense of a change of 
ownership of the property: It is true that plaintiff consented to the issuance of a 
policy in the name of his wife as owner. While this act on his part might ve 
constructed as an admission against his interest, it does not appear that there was 
any change in the situation relative to the title to the automobile as between _him- 
self and his wife, except their acts in procuring the insurance in her name. ‘Their 
conduct may preclude them from denying that other insurance was issued on the 
car, but I do not think it .sufficient to establish a change of ownership within the 
meaning of the terms of the policy. 

[6] Plaintiff further claims that the defendant had waived any breach of the 
conditions of the policy by paying to the finance corporation the amount due said 
corporation from plaintiff upon the car. In Armstrong v. Agricultural Ins. Co., 
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130 N. Y. 560, 564, 29 N. E. 991, 992, the court discusses the question of waiver as 
follows : 

“The, rule is now established, however, that if in any negotiations or transac- 
tions with.the assured after knowledge of the forfeiture, it recognizes the continued 
validity of the policy, or does acts based thereon, or requires the insured to do some 
act or incur some trouble or expense, the forfeiture is waived. Titus v. Glen Falls 
Ins. Co., 81 N. Y. 410; Roby v. Am. Central Ins. Co., 120 N. Y. 510 [24 N. E. 808] ; 
Pratt v. Dwelling House Mut. Ins. Co., 41 N Y. St. Rep. 303 [130 N. Y. 206, 29 
N. E. 117.] While the later decisions all hold that such waiver need not be based 
upon a technical estoppel, in all the cases where this question is presented, where 
there has been no express waiver, the fact is recognized that there exists the ele- 
ments of an estoppel. Brink v. Hanover Fire Ins. Co., 80 N. Y. 108-112; Goodwin 
v. Mass. Mut Life Ins. Co., 73 N. Y. 480; Prentice v. Knickerbocker Life Ins. Co., 
77 N. Y. 483 [33 Am. Rep. 651.]” 

Having this rule in mind, I do not think it can be said that the defendant has 
waived its right to claim the policy void. Whatever the defendant did in making 
payment to the finance corporation, it did not put the plaintiff to any additional 
trouble nor expense, nor to any disadvantage. 

For the reasons stated, plaintiff’s complaint should be dismissed, with costs. 


PACIFIC STATES FIRE INS. CO. v. C. ROWAN MOTOR CO. 
Supreme Court of Oregon. Oct. 25, 1927. 
260 Pacific Reporter 441 

1. INSURANCE—FIRE POLICY WILL NOT BE FORFEITED, WHERE 

OTHER INSURANCE EXISTS WITHOUT INSURED’S KNOWLEDGE 

OR CONSENT. 

A policy. of fire insurance will not be forfeited, where other insurance exists 
without the knowledge or consent of insured. 


(For other cases, see Insurance, Dec. Dig. § 336[2].) 

6. INSURANCE—EVIDENCE THAT INSURED AUTOMOBILES WERE AL- 
LOWED TO BURN HELD INADMISSIBLE UNDER PLEADINGS, IN 
INSURER’S ACTION FOR AMOUNT PAID ON PROOFS OF LOSS 
FALSELY STATING THAT THERE WAS NO OTHER INSURANCE. 
Evidence that insured automobiles were allowed to burn, with consent of in- 

sured’s agent, when they could have been saved, was inadmissible under pleadings, 

in insured’s action for amount paid on proofs of loss falsely stating that there 
was no other insurance. 
(For other cases, see Insurance, Dec. Dig. § 601.) 


7. INSURANCE—FIRE POLICY HELD NOT VOID BECAUSE INSURER'S 
POSSESSION WAS ONLY THAT OF TRUSTEE, BEARING ALL IN- 
CIDENTS OF LEGAL TITLE. 


_ Fire insurance policy held not null and void on ground that defendant possessed 
insured automobiles as trustee, not as sole and unconditional owner; equitable title, 
coupled with actual possession, bearing with it all incidents of legal title. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 


8. INSURANCE—CONDITIONAL SALE CONTRACT HELD NOT ADMIS- 
SIBLE TO SHOW THAT INSURED WAS MERE TRUSTEE OF IN- 
SURED PROPERTY. 


In fire insurer’s action for amount paid on proofs of loss falsely stating that 
no other person, firm, or corporation than insured had any interest in insured prop- 
erty, writing in nature of conditional sale contract held not admissible as tending 
to show that defendant was mere trustee of insured property; defendant having 
legal and insurable interest, whether as vendee or trustee. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 


9. INSURANCE—CORPORATION POSSESSING AUTOMOBILES AS TRUS- 
TEE COULD INSURE THEM IN ITS OWN NAME. 


Corporation in possession of automobiles as a trustee could insure them in its 
own name 


(For other cases, see Insurance, Dec. Dig. § 115[2].) 
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Department 2. 

Appeal from Circuit Court, Clatsop County; J. A. Eakin, Judge. 

Action by the Pacific States Fire Insurance company against the C. Rowan 
Motor Company. Judgment for defendant, and plaintiff appeals. Affirmed. 

The plaintiff grounds its action upon the alleged false representations of the 
agents of the defendant in procuring a fire insurance policy covering three auto- 
mobiles. According to the complaint, the policy provided: 

“It is a condition of this policy that it shall be null and void: 

**_** 

“(b) If at the time a loss occurs there be any other insurance covering against 
9 risks assumed by this policy which would attach if this insurance had not been 
effected; 

“(c) If the interest of the insured in the property be other than unconditional 
and sole ownership, or if the subject of this insurance be or become incumbered 
by any lien or mortgage, except as stated in warranty No. 3, or otherwise indorsed 
hereon.” 

The plaintiff alleged that, on December 8, 1922, and after the issuance of the 
policy of insurance, the three automobiles described therein were totally destroyed 
by fire, and that, on December 14th, the defendant made three separate proofs of 
loss under the policy, each stating that “no other person, firm, or corporation had 
any interest, lien, or incumbrance, and there was no other insurance thereon. * * *” 
Plaintiff then averred that, relying upon such proofs of loss, and being wholly ig- 
norant of the fact that they were false, in that the automobiles did not belong to 
the defendant, and that the defendant was not the unconditional and sole owner 
thereof, the plaintiff, on or about. December 18, 1922, paid to the defendant the 
sum of $4,938.08, as a loss sustained by defendant under the policy, and that this 
payment was induced by the fraudulent representations and proofs ‘of loss made 
by the defendant. 

The defendant denied the allegations of fraud, and, upon trial of the issues, 
the court directed a verdict in its favor. 

Plaintiff appeals, assigning for review error of the court in rejecting evidence 
offered by plaintiff in support of its issues. 

Gus C. Moser, of Portland (Norblad & Hesse, of Portland, on the brief), for 
appellant. 

G. C. Fulton, of Astoria (A. C. Fulton and C. W. Robinson, both of Astoria, 
on the brief), for respondent. 

Brown, ‘J. (after stating the fact as above). Plaintiff asserts that defendant 
forfeited the protection of its policy of insurance by knowingly misrepresenting 
certain material facts set out above, the first ground of attack upon the policy involv- 
ing “other insurance” on the automobiles, and the defendant’s knowledge thereof. 

[1] While there are decisions to the contrary, it is a rule of law, generally 
accepted because of its reasonableness, that a policy of fire insurance will not be 
forfeited where other insurance exists without the knowledge or consent of the 
assured. 26 C. J. 188. Among the many cases supporting this proposition is the 
case of Rowley v. Empire Ins. Co. 36 N. Y. 550, where the Supreme Court of that 
state sets forth its holding in language following: 

“The law is not so unreasonable as to declare void a contract of insurance on 
the ground that the assured did not make known the existence of a policy of 
which he had never heard.” 

[2] Concerning “other insurance,” one W. G. Lloyd, called on behalf of plain- 
tiff, testified : 

“QO. You say you did represent the American Insurance Company of Newark, 
N. J.? A. Yes, sir. 

“Q. State whether or not they had a policy on these automobiles. 

“Mr. Fulton: Object to that as incompetent, irrelevant, and immaterial, not 
the best evidence—hearsay—I would like to see the documents.” 

Following argument of counsel, the court sustained the objection, whereupon 
plaintiff saved an exception, and made the following offer of proof: 

“Mr. Moser: I desire to prove by this witness * * * and the witness would 
* * * testify * * * that the American Insurance Company of Newark, N. J., fully 
insured the three automobiles in question in this case in the name of Industrial Fi- 
nance Corporation against loss or damage by fire, and such insurance would attach 
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if the insurance under the policy in question* * * had not been effected, and that 
this insurance was in force on these three automobiles, fully insuring them against 
loss or damage by fire, at the time of their destruction by a fire on December 8, 
1922, in the name of the Industrial Finance Corporation, and that the Industrial 
Finance Corporation had the legal title, and was the owner of these three automo- 
biles.” 

The offer was denied, and plaintiff saved an exception. 

This question was proper as a preliminary one. However, there was no pre- 
tense that the policy had been lost, or that there was no record thereof, or that 
it could not be produced; and, under this state of facts, the policy should have 
been produced for the purpose of proving its contents and legal effect. 

As to the procedure necessary to establish the fact that certain designated prop- 
erty is covered by insurance, 2 Abbott’s Trial Evidence (3d Ed.) p. 1231, thus states 
the law: 

“The policy, unless admitted, should be produced or accounted for, and the 
signatures (including countersigning) proved. Physical delivery is prima facie evi- 
dence of a binding contract. Where the facts connected with the delivery of the 
policy show that the insured was called on to manifest by some act that he ac- 
cepted the policy, it is not binding without proof of some such act.” 

[3] Unquestionably, parol evidence is admissible to prove the execution and 
delivery of an insurance policy. 7 Encyc. of Ev. 504. But, when the absence of 
the policy is not accounted for, such evidence cannot be introduced to establish its 
contents and legal efficacy. 

For the purpose of showing defendant’s alleged misrepresentations at the time 
of making its proof of loss to the insurance company, the plaintiff called as a 
witness Tom Ordeman, who testified: 

“Q. Did you have anything to do with the taking of proofs of loss in connec- 
tion with the Pacific States Fire Insurance Company, in connection with the C. 
Rowan Motor Company? A. Yes, sir. 

“Q. And did you have any conversation with Mr. Rowan, the secretary-treasur- 
er of the company, and manager? A. I did. 

“Q. About how soon after the fire was it that you saw him, and what, if any, 
conversation did you have with him with reference to the ownership of these auto- 
mobiles in question? 

“Mr. Fulton: I object. * * * The writing is the best evidence. * * * 

“Mr. Moser: I want to prove first that he gave him the information that is in 
these proofs of loss. 

“Mr. Fulton: That is utterly immaterial. Mr. Rowan signed it.” 

The court sustained the objection, and the plaintiff, through its counsel, made 
the following offer of proof: 

“I now desire * * * to prove by this witness, and the witness would testify 
if he were permitted to answer, that Mr. Rowan, at the time of the signing of 
these three ‘proofs of loss,’ D, E, and F, informed the witness, in answer to ques- 
tions, that he, that these automobiles were paid for in full, that he owed nothing 
to the Studebacker Corporation, and nothing to the Industrial Finance Corporation, 
and that there were no lines or incumbrances of any kind, and that no other per- 


son had any interest in either of the automobiles in question and described in these 
exhibits.” 


There is no material conflict in the representations made by Rowan in the 
“proofs of loss” as prepared by the witness and the matter proposed to be proved. 
These statements are merged in the writing. 7 Encyc. of Ev. p. 506. Rowan as- 
serted merely, in effect, what he stated in the proof of loss. 


[4, 5] Plaintiff contends that certain declarations made by Rowan to one of 
plaintiff’s witnesses on June 22, 1923, are admissions against interest, and are there- 
fore competent evidence against the defendant corporation, and assigns error of the 
court in sustaining defendant’s objection to questions propounded to the witness as 
to such admissions. We cannot follow the plaintiff. The conversation alluded to 
in the question took place more than seven months after the fire and the making 
of the proofs of loss. It is well-settled law in this state that the admissions or 
declarations of an agent, made long after the resgestae, and not connected with it, 
are in the nature of hearsay, and not admissible. This principle is not new. It 
has been announced in case after case decided by our court. A leading case on 
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the subject is that of Alden v. Grande Ronde Lumber Co., 46 Or. 593, 81 P. 385, 
where Mr. Justice Bean thus spoke for this court: 

“The admissions or declarations of an agent are sometimes binding on his 
principal, but it is only when the act. of the agent will bind the principal, and the 
representations or statements are made at the time and characterize the act, that 
they become competent evidence for that purpose: North Pacific Lum. Co. v. Wil- 
lamette Mill Co., 29 Or. 219, 44 P. 286; Wicktorwitz v. Farmers’ Ins. Co., 31 Or. 
569, 51 P. 75; Hannan v. Greenfield, 36 Or. 97, 58 P. 888. The admissions or de- 
clarations of an agent of a corporation stand on precisely the same footing as those 
of an agent of a private individual. ‘To bind the principal, they must be within the 
scope of the authority confided to the agent, and must accompany the act or con- 
tract which the agent is authorized to do or make.’ Angell and Ames. Corpora- 
tions (Ist Ed.) § 309).* * * * ‘Where the declaration of the agent relates to his 
past conduct, or to a past transaction in which he has acted for his principal, so 
that it is in the nature of a mere historical narrative, it is not admissible to bind 
his principal, unless the scope of the agency was such that the agent had authority 
to make the admission for his principal.’ ” 

To the same effect are Wade v. Amalgamated: Sugar Co., 65 Or. 488, 132 P. 
1710; Parker v. Smith Lbr. Co., 70 Or. 41, 50, 138 P. 1061; Marks v. Columbia 
County Lbr. Co., 77 Or. 22, 149 P. 1041, Ann. Cas. 1917A, 306; Hansen v. Oregon- 
Washington R. & N. Co., 97 Or. 190 188 P. 963, 191 P. 655. 

[6] The plaintiff complains that it was not permitted to offer testimony tend- 
ing to show that “the three automobiles in.question were allowed to burn,” when 
they could have been saved, “and that the representative of the Studebaker people, 
or Industrial Finance Corporation, was in reality to blame, and Rowan consenting 
thereto.” Assuming, but not deciding, that this evidence was admissible to prove 
a loss by the wanton omission or wrongful commission of the defendant, it was 
not admissible under the pleadings upon which this action is predicated. 

[7] The plaintiff seeks to show that the policy of insurance was null and void 
because of the asserted fact that the defendant possessed the motorcars as trustee, 
and not as sole and unconditional owner. In this state the equitable title, coupled 
with the actual possession of the property insured, bears with it all the incidents 
of legal title. Baker v. Insurance Co., 31 Or. 41, 48 P. 699, 65 Am. St. Rep. 807; 
Waller v. City of New York Ins. Co., 84 Or. 284, 164 P. 959, Ann. Cas. 1918C, 
139. These cases are in complete harmony with the general rule as clearly stated 
in the case of Arkansas Ins. Co. v. McManus, 86 Ark. 119, 110 S. W. 798, where the 
Supreme Court of Arkansas wrote: 

“It is well settled by authority that conditions in insurance policies that the 
assured shall have ‘unconditional and sole ownership’ of the property insured, or 
that he shall have ‘the title in fee simple,’ are complied with by showing that the 
assured has the equitable title. It is held in many cases that possession under a 
contract to convey is ‘unconditional and sole ownership,’ and also that it is ‘title in 
fee simple,’ within the meaning of that requirement of the policy. 2 Cooley’s 
Briefs on Insurance, pp. 1354, 1376; Ostrander on Insurance, § 72. It is so held 
as to a parol contract to convey: Milwaukee, etc., Ins. Co. v. Rhea & Son, 123 F. 
960 RAs nos 

[8] The plaintiff complains that the court rejected a writing which tended to 
show that the defendant was a mere trustee of the property insured. Unquestion- 
ably, the person insured possessed a legal and insurable interest, whether we desig- 
nate it as vendee or trustee. The writing offered in evidence was in the nature of 
a conditional sales contract, and its legal effect is governed by prior decisions of 
this court noted above. 

[9] But suppose the defendant was in the possession of the cars as a trustee 
of trust property. It was lawful for the defendant, as such trustee, to insure the 
property in its own name. See the leading case of Lockhart v. Cooper, 87 N. C. 
149, 42 Am. Rep. 514, and authorities there cited; 26 C. J. 35, § 19, and notes. In 
the case of California Ins. Co. v. Union Compress Co., 133 U. S. 387, 10 S. Ct. 
365, 33 L. Ed. 730, the question arose as to whether the plaintiff could lawfully 
take out insurance for its own protection as well as for the benefit of the owners of 
the cotton; and here Mr. Justice Blatchford, in rendering the opinion for the 
United States Supreme Court, wrote, at page 409 (10 S. Ct. 369): : 

“The policy covered all the cotton which was placed in the hands of the plain- 
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tiff by those companies, It was. lawful for the plaintiff to insure:in its own name 
goods held in trust by it, and it can recover for their entire value, holding the 
excess over its own interest in them for the benefit of those who have intrusted 
the goods to it [citations].” 

Again, from a recent case decided by the Missouri Court of Appeals, we quote 
the following: 

“It is well settled that ‘any title. or interest in the property, legal or equitable, 
will support a contract of insurance on such property.’ 26 C. J. 20. 

“*That a trustee having no personal interest in the property may procure an 
insurance on it, is a doctrine too well settled to need a citation of authorities to 
confirm it. As early as 1802, the judges of the exchequer chamber, in the case of 
Lucena v. Craufurd, 3 Bosanquet & Puller, 75, held, that an agent, trustee, or con- 
signee could insure, and that it was not necessary that the assured should have a 
beneficial interest in the property insured, and the rule established by this case, has 
ever since been followed by the courts of this country and England. 

“*A trustee, therefore, having the right, is justified in insuring the property, 
even to its full value, although there is no obligation on him, in the absence of ex- 
press directions, to insure at all.’ Ins. Co. v. Chase, 5 Wall. 509, 513, 514, 18 L. Ed. 
524.” Hayward v. Fidelity-Phoenix Fire Ins. Co. (Mo. App.) 285 S. W. 144, 146. 

The court did not err in rejecting the proffered writing. 

This case is affirmed. 

Rand C. J., and Bean and Belt, JJ., concur. 


CAMDEN FIRE INS. ASS’N v. CLAYTON (No. 9984.) 
Court of Civil Appeals of Texas. Dallas. July 16, 1927. 
Rehearing Denied Oct. 1, 1927. 
298 Southwestern Reporter 451 
1. INSURANCE—ADDITIONAL INSURANCE PROVISION OF AUTOMO- 

BILE FIRE POLICY HELD VOID AS TO MORTGAGE (REV. ST. 

1925, ART. 4931). 

Provision of automobile fire policy, payable to insured and mortgagee, that no 
recovery should be had thereunder, if there were any other insurance at time of 
loss, held null and void as to mortgagee under Rev. St. 1925, art. 4931. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


2. INSURANCE—FIRE INSURER, ALLOWING NO CREDIT ON PREMIUM 
UNDER 75 PER CENT. VALUATION CLAUSE, HELD NOT ENTITLED 
TO RELY THEREON. 

Automobile fire insurer, allowing no credit on premium under locking device 
clause or “75 per cent valuation clause,’ which made its application dependent on 
reduction of premium under either fire peril or theft peril provision, could not rely 
on latter clause. 

(For other cases, see Insurance, Dec. Dig. § 501.) 


3. INSURANCE— INSURER HELD CHARGED WITH KNOWLEDGE OF 
LAW PROTECTING MORTGAGEE’S INTEREST AGAINST PROCUR- 
ING OF ADDITIONAL INSURANCE BY MORTGAGOR (Rev. St. 1925, 
art 4931). 

Insurer knowing, at time of issuing automobile fire policy, that third person 
had interest in automobile as mortgagee, was charged with knowledge of Rev. St. 
1925, art 4931, protecting such interest against insured’s act in procuring additional 
insurance in violation of policy. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Appeal from Hunt County Court; N. E. Peah, Judge. 


Action by Harold E. Clayton against the Camden Fire Insurance Association 
and another. Judgment for plaintiff, and named defendant appeals. Affirmed. 

Senter & Strong, of Dallas, for appellant. 

Clark & Clark, of Greenville, for appellee. 


VaucHAN, J. Appellee brought this suit against one M. H. Hines and appellant, 
as defendants, alleging that said Hines was indebted to the Grimes Motor Com- 
pany in the sum of $405.30, to secure which Hines executed a chattel mortgage to 
said company on a certain Ford automobile; that said note and mortgage were 
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duly sold and assigned to appellee; that to further secure the payment of said 
note appellee caused a policy of fire insurance to be issued by appellant to said 
Hines in the sum of $325, covering said automobile; that said policy provided that 
any loss thereunder should be payable to the assured, Hines, and appellee; that on 
the 28th of July, 1925, said automobile was destroyed by fire, and that at said time 
it was of the value of $325; that Hines was then and still is indebted to appellee in 
the sum of $283.90 balance due on said note. Recovery in the sum of $300 was 
sought by appellee against appellant. Defendant Hines was cited but made default. 
Appellant answered by general demurrer and special answer: That the pol- 
icy contained the following provision in reference to additional insurance: 
“No recovery shall be had under this policy if at the time a loss occurs 
there be any other insurance covering such loss which would attach if this 
insurance had not been in effect.” That the assured, Hines, had violated said 
provision of the contract, in that at the time of the fire there was out- 
standing and in force a policy upon said automobile procured by said Hines from 
the Fidelity Union Casualty Insurance Company, Dallas, Tex., in the sum of $304. 
That, by reason of the procuring of said policy by Hines in violation of the con- 
tract, appellant’s policy was avoided. Trial of said cause was had upon the fol- 
lowing agreed facts: . 

Appellant issued the policy insuring the automobile described in appellee’s pe- 
tition on the 29th day of April, 1925, in the amount of $325. At that time there 
was an indebtedness outstanding against the automobile in the sum of $340.72, rep- 
resented by twelve notes of $26.39 each, secured by a valid chattel mortgage on said 
automobile. Said notes were in favor of and payable to appellee, and there is now 
due upon said indebtedness the principal sum of $283.90, secured by said mortgage. 
Said Hines, on May 26, 1925, procured another policy of insurance covering the 
same automobile and in the same way as it was covered by the policy issued by 
appellant, except that it was not payable to appellee, and being in the sum of $304, 
and issued to said Hines by the Fidelity Union Casualty Company of Dallas, Tex., 
without the knowledge or consent of appellee. Said automobile was damaged by 
fire as alleged by appellee in the amount of $300 on or about the 22d day of July, 
1925, and appellant denied any liability. When the policy was issued to said Hines 
by appellant, no claim was allowed under “the 75 per cent. valuation clause,” or 
locking device clause, and the entire premium for full and complete loss by fire 
and theft was paid by Hines to appellant. 


. Trial before the court without a jury, on October 15, 1926, resulted in the 
judgment in favor of appellee against defendant Hines and appellant in the sum of 


$283.90, with interest thereon from the 27th day of July, 1925, at the rate of 6 
per cent, per annum 


[1] Appellant’s first proposition assails the judgment rendered on the ground 
that its policy was avoided because after its issuance the assured, Hines, procured 
another policy for $304 covering the automobile insured by it and in the same 
terms of the policy sued on, in contravention of the additional insurance clause 
above quoted. The policy of the Fidelity Union Casualty Company was issued on 
May 26, 1925, without the knowledge or consent of appellee, who, as mortgagee, was 
interested in the contract of insurance issued by appellant. The interest of appellee, 
under the contract of insurance issued by appellant, was protected against the act 
of said Hines in procuring the additional insurance by the provisions of article 
4931, Revised Civil Statutes 1925, viz. “the interest of a mortgagee or trustee under 
any fire insurance contract hereafter issued covering any property situated in this 
state shall not be invalidated by any act of neglect of the mortgagee (mortgagor) 
or owner of said described property or the happening of any condition beyond his 
control, and any stipulation.in any contract in conflict herewith shall be null and 
void,” the same as if said policy had contained a clause providing that the interest 
of mortgagee under the mortgage “shall not be invalidated by any act of neglect 
of the mortgagee or owner of said property or the happening of any condition be- 
yond his control.” American Central Ins. Co. v. Cowan et al. (Tex. Civ. App.) 34 
S. W. 460. For a further discussion of the general principle involved in article 
4931, see Hanover Fire Ins. Co. v. Nat. Exch. Bank et al. (Tex. Civ. App.) 34 S. 
W. 333. This statute was enacted for the purpose of protecting the interest of the 
mortgagee or trustee under any fire insurance contract, by preventing the contract 
of insurance in which such mortgagee or trustee is named as a party to whom loss 





Auto. | Francis v. London Guarantee & Accident Co. Ltd. 173 


is payable from becoming invalid by any act of neglect of the mortgagor or owner 
of the property insured, or the happening of any condition beyond his control. 

The provision of the policy in reference to addition insurance relied upon by 
appellant, being in conflict with the plain terms of article 4931, supra, was null and 
void under the following provision thereof: “* * * Any stipulation in any contract 
in conflict herewith shall be null and void”—and the terms of the policy as to the 
rights of appellee under said policy were as if said provision relating to additional 
insurance had not been incorporated therein. 

Appellant’s second proposition questions the application by the trial court of 
said article as authority for the judgment rendered on the ground that, notwith- 
standing said article, appellee was not entitled to recover because of the breach by 
assured of said condition of the policy. What we have said in discussing the first 
proposition applies with equal force to the second, and both propositions are over- 
ruled. 


[2] By its third proposition, appellant contends: That, as the policy provided 
that the insurer should not be liable for an amount in excess of 75 per cent. of 
the actual cash value of the property at the time of the loss and there being no 
evidence in the record to show such value, the judgment should be reversed as 
for fundamental error. This cannot be sustained. This proposition is completely 
answered by the fact that, when the policy was issued to defendant Hines by appel- 
lant, no credit was allowed under the “75 per cent. valuation clause” nor locking 
device cause, and that the entire premium for full and complete loss by fire and 
theft was paid to appellant by said Hines. Furthermore, the 75 per cent value clause 
upon which this proposition is based within its own terms makes its application 
depend upon the premium being reduced either under the fire peril or under the 
theft peril provision of said policy, as is clearly shown by the following provisions 
of said 75 per cent. value clause: “In consideration of the reduced premium if 
granted under the fire peril and/or the theft peril on page one of this policy, it is 
understood and agreed that in the event of loss or damage caused by fire * * * this 
company shall not be liable for an amount greater than 75 per cent. of the actual 
cash value of the property covered hereby at the time of such loss or damage. * * *” 
That said automobile was damaged by fire as alleged in the amount of $300. Cer- 
tainly “full and complete loss” can mean but one thing—the entire loss, and not 
75 per cent. of the loss, sustained under the policy, especially as the premium paid 
entitled appellee to full protection. 


[3] The effect of said article was to make the contract of insurance between 
the owner Hines and appellant a separate and distinct contract and obligation from 
the contract between appellant and appellee, as mortgagee, and therefore no act 
of neglect by or the happening of any condition beyond the control of, appellee could 
have affected his interest under the policy. Appellant knew at the time the policy 
of insurance was issued by it that appellee had an interest in the automobile, as mort- 
gagee, and it was charged with knowledge of the law protecting that interest under 
said policy. Home Ins. Co. v. Boatner et al. (Tex. Civ. App.) 218 S. W. 1097. 

Because the record before us does not disclose any error, we are of the opinion 
that the judgment of the lower court. should be affirmed, and it is so ordered. 

Affirmed. 


FRANCIS v. LONDON GUARANTEE & ACCIDENT CO., Limited. 
Supreme Court of Vermont. Rutland. Oct. 5, 1927. 
138 Atlantic Reporter 780 


6. INSURANCE—DISCREPANCY BETWEEN INSURED’S REPORT TO IN- 
SURER AND TESTIMONY AT TRIAL AS TO SPEED OF AUTOMO- 
BILE BEFORE ACCIDENT HELD NOT TO CONCLUSIVELY SHOW 
FAILURE TO CO-OPERATE. 


Testimony as to slight discrepancy between insured’s report as to speed of au- 
tomobile before collision as given to insurer’s counsel before trial and testimony at 
trial held not to conclusively show failure to co-operate, so as to make failure to 
find that insured did not co-operate error. 


(For other cases, see Insurance, Dec: Dig. § 668[4].) 
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8. INSURANCGE=COURTS WILL PROMPTLY CONSTRUE’ ANY ‘CIRCUM- 
STANCE INDICATING INSURER’S ELECTION TO WAIVE FOR- 
FERITURE TO AVOID: SUCH FORFEITURE. 

Forféitures of policy contracts are not favored, and to avert such “forfeiture 
courts are always prompt to lay hold of any circumstance’that indicates election 
to waive forfeiture already incurred. 

(For other cases, see Insurance, Dec.’ Dig. § 665[8].) 


9. INSURANCE—AUTOMOBILE INSURER GOING TO. TRIAL WITH 
KNOWLEDGE OF CLAIMED FAILURE OF. INSURED TO CO-OPER- 
ATE WAIVED FORFEITURE ON SUCH GROUND. 

Action of automobile indemnity insurer in going to trial with knowledge of 
insured’s claimed failure to co-operate as required by policy amounts to waiver of 
forfeiture on such ground as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 


Appeal in Chancery, Rutland County; Harrie B. Chase, Chancellor. 

Suit by Henry C. Francis against the London Guarantee & Accident Com- 
pany, Limited. From a decree for plaintiff, defendant appeals. Affirmed, and 
cause remanded. 

Argued before Watson, C. J., and Powers, Slack, Fish, and Moulton, JJ. 

Charles E. Novak, of Rutland, for appellant. 

Jones & Jones, of Rutland, for appellee. 

Powers, J. The defendant insured Nellie M. Kelley against liability for dam- 
age caused by the operation of her Paige automobile. The policy was available to 
any person rightfully operating the car with her consent. While it was being op- 
erated by her husband, Patrick Kelley, rightfully and with her consent, it was in 
collision with the plaintiff's car. The plaintiff brought suit against Patrick Kelley 
for the damage resulting from this collision and obtained a judgment therein for 
the sum of $247.24. Execution for that sum was issued and returned nulla bona. 
Thereupon this suit in chancery was brought to charge the defendant with liability 
for the amount of that judgment. 

The policy in question contains a provision that “the assured shall co-operate 
with the company, except in a pecuniary way, in the defense of claims and suits 
and in prosecuting appeals,” and the only defense herein made is based upon this 
provision; it being the defendant’s claim that Patrick Kelley falsified in his repre- 
sentations to it while it was investigating the plaintiff’s claim and preparing to 
defend the original suit as required by the policy. 

The facts herein were found by the chancellor, and the decree below was for 
the plaintiff. The defendant appealed. The findings are inadequate. 

{1, 2] The chancellor merely says that “the allegations in the plaintiff's bill 
of complaint have been proven and are true.” This is wholly insufficient, and or- 
dinarily, would cause us to remand the case for adequate findings. But in the cir- 
cumstances of this case, we can make it suffice, since the only defense made is an 
affirmative one on which the defendant carried the burden of proof. Patterson’s 
Adm'r. v. Modern Woodmen, 89 Vt. 305, 317, 95 A. 602. 

[3, 4] The chancellor further reports that “the evidence introduced by the 
defendant is true.” This is not such a finding as the law requires. It was the duty 
of the chancellor to sift the evidence and state the facts (Raithel v. Hall, 99 Vt. 65, 
70, 130 A. 749), and it is no part of the duty of this court to perform that service. 
See Josselyn v. Ludlow, 44. Vt. 534, 538; Hooper v Kennedy (Vt.) 138 A. 778. 
This statement, therefore, will be disregarded. 


The chancellor then goes on to say that he fails to find that Patrick Kelley 
did not co-operate with the defendant as required by the policy. To this, and to 
the decree, the detendant excepted. 


[5] It is quite apparent that this failure to find concludes the defendant unless, 
upon the record, it must be said that, as matter of law, an affirmative finding in 
the defendant's favor was required by the evidence. The transcript of the evi- 
dence taken by the chancellor is referred to and made a part of the record and is 
before us, for consideration. But no reference is made to the exhibits used at the 
trial, atid’ these are not before us. We said in O’Boyle v. Parker-Young Co., 95 
Vt. 58, 63/112 A: 385, 387, that: 

“Papers and documents whatever their character, unless made-part of the rec- 
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ord, cannot be considered, and should not be mingled with other papers that are 
properly before the court.” 

This accords with the oa established rule. Sargeant v. Leland, 2 Vt. 277, 
279; Thompson-Starrett Co. v. Ellis.Granite Co., 86 Vt. 282, 292, 84 A..1017; Ver- 
mont Marble Co. y. Eastman, 91 Vt. 425, 440, 101 A, 151; Gray v..Brattleboro Trust 
Co., 97 Vt. 270, 274, 122 A. 670. 

The right of the defendant to show Kelley’s lack of co-operation, unparticipat- 
ed in by this plaintiff, as a defense to this suit, is not called in question here, and 
we give that subject no attention. 

[6] To make a defense it- was necessary for the company to show that Kelley 
failed to co-operate with it in such a way as to prejudice it. To establish this, the 
defendant, after showing what Kelley told its attorney regarding the accident and 
other facts, put in evidence the transcript of the testimony given by Kelley and R. 
S. Pike at the trial of the original case against Kelley. But this transcript is not 
made a part of the record and under the rule above referred to is not for con- 
sideration here. However, enough appears to enable us to pass upon the questions 
raised by the exception to the chancellor’s failure to find. The defendant’s counsel 
testified before the chancellor and from his testimony it appears that there was 
some slight discrepancy between Kelley’s report as to the speed of his car when 
approaching the point of the collision as given to such counsel before the trial and 
his testimony on that subject at the trial of the original suit. But this discrepancy 
was altogether too trivial to require us to say, as a legal conclusion, that it estab- 
lished a failure to co-operate. 

It also appears from this witness that Kelley told him that when his car ap- 
proached the intersection of streets where the collision occurred he sounded the 
horn, and that when he saw that the plaintiff’s attention was diverted he gave furth- 
er warning by sounding two or three sharp blasts of his horn. Whereas, Kelley 
testified at the trial of the original suit that he did not think he sounded the horn 
when he approached such intersection. Which of these statements embodied the 
truth is not shown by the record. We cannot say that lack of co-operation is con- 
clusively shown, and, if it was, the forfeiture was waived.as.we shall see. 

The attorney further testified that,’ while he was preparing the original case for 
trial, Kelley told him that right after the accident he took his car to a certain gar- 
age in Rutland and had his brakes taken up because they were in bad condition 
and he did not dare to run the car longer without this adjustment, and that, upon 
his immediate investigation, this statement turned out to be without foundation and 
untrue. This testimony was uncontradicted and unimpeached. 

[7, 8] Under the co-operation clause of the policy, it was the duty of Kelley, 
in good faith to aid and assist the company in its defense of the Francis suit. The 
very first obligation he was under was to give defendant’s counsel a full and truth- 
ful account of the circumstances leading up to and attending the accident and to 
testify to the same when called as a witness. This he did not do. In the matter 
of his brakes, he deliberately and willfully falsified in such a way and on such a 
subject as might well have resulted in inducing defendant to settle the claim with- 
out contest. But this deliberate failure to co-operate did no harm to the defend- 
ant, for it was discovered and the truth ascertained before the trial came on, and, 
knowing all this, the defendant chose to go on with the trial before the jury. 

[9] It has come to be well established in the law of insurance that forfeitures 
of policy contracts are not favored and that to avert the same courts are always 
prompt to lay hold of any circumstance that indicate an election to waive a for- 
feiture already incured. So it is that an insurer who, with full knowledge; elects 
not to take advantage of a forfeiture, is thereby bound to treat the contract as if 
no cause of forfeiture had occurred. Webster v. State Mut. Fire Ins. Co., 81 Vt. 
75, 80, 69 A. 319; Bates v. German Commercial Acc. Co., 87 Vt. 128, 131, 88 A. 
532, Ann. Cas. 1916C, 447. This is just the situation of the case in hand. 
All the facts regarding the brakes were known to the defendant through its coun- 
sel before the trial of the original suit. Nevertheless, the defendant chose to go on 
with that trial without asserting the forfeiture. It deliberately took the chance of 
a trial, and it was only after a verdict was rendered adverse to its interests that 
it made any claim that it was released from liability by Kelley’s conduct. This 
action was so inconsistent with a purpose to assert the forfeiture and so convinc- 
ing of an intent to waive it that it must be held to amount to a waiver as matter 
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of law. So the facts relied upon, if proved, would not amount to a defense here, 
and any error in the failure to find is wholly harmless. 
Decree affirmed, and cause remanded. 


. M. GAUDY, INC., vy. NORTH CAROLINA HOME INS. CO. (No. 20703.) 
Supreme Court of Washington. Oct. 25, 1927. 
. 260 Pacific Reporter 257. 

1. INSURANCE—ONE OBTAINING POSSESSION OF AUTOMOBILE 
UNDER ANOTHER’S NAME HELD GUILTY OF “LARCENY” ON 
ISSUE WHETHER LOSS WAS COVERED BY THEFT POLICY (REM. 
COMP. STAT. § 2601.) 

One obtaining possession of automobile by representing himself, and signing 
conditional bill of sale, as one to whom license for car taken in trade was issued, 
was guilty of “larceny” under Rem. Comp. Stat. § 2601, on issue whether loss was 
*overed by theft policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


é, INSURANCE—SUBJECT-MATTER MUST EXIST WHEN INSURANCE 
POLICY IS ISSUED. 
One essential of insurance contract is that subject-matter intended to be cov- 
ered must exist at time policy is issued; otherwise no liability arises. 
(For other cases, see Insurance, Dec. Dig. § 127.) 


3. INSURANCE—INSURER HELD NOT LIABLE ON AUTOMOBILE 
THEFT POLICY TAKING EFFECT AFTER THIEF OBTAINED POS- 
SESSION UNDER ANOTHER’S NAME (Rem. Comp. Stat. § 2601). 


Automobile having been stolen, within Rem. Comp. Stat. § 2601, by one obtain- 
ing possession under another’s name before theft policy thereon took effect, there 
was no liability on policy, though thief did not leave city for parts unknown until 
afterward; theft being complete when he took car from insured’s place of business. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

Department 2. 


Appeal from Superior Court, King County; Hall, Judge. 


Action by O. M. Gaudy, Inc., against the North Carolina Home Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and remand- 
ed, with direction. 

Fred G. Clarke, of Seattle, for appellant. 

Kerr, McCord & Ivey, of Seattle, for respondent. 


Marin, J. This action is based upon a rider attached to an automobile insurance 
policy issued by the defendant to the plaintiff covering loss through the theft of 
a car by the vendee, upon a conditional sales contract. The cause was tried to the 
court without a jury and resulted in findings of fact, conclusions of law, and a 


judgment sustaining a recovery in the sum of $715.10. From this judgment the 
defendant appeals. 


The facts are not in dispute and may be stated as follows: One Wm. Kyle 
resided at Florence, Or., and owned a Hudson automobile upon which there was 
a California license plate. He sold this car to the Howard Motor Company of 
Portland, Or., leaving the license plates thereon. In a pocket of one of the doors 
there was a license card bearing his name. The Howard Motor Company sold the 
Hudson to one Frank Wilcox of Vancouver, Wash., a dealer in automobiles. On 
October 6, 1925, Wilcox sold the car to a man giving his name as J. H. Baker, re- 
ceiving a payment of $250 on the purchase price, and took a chattel mortgage for 
the balance. Baker drove the Hudson car to Seattle, and on the morning of Oc- 
tober 12, 1925, traded it at a value of $250 as the first payment on an Essex car 
which he then and there obtained from the respondent. Baker in obtaining the 
Essex represented himself as Wm. Kyle, signed the conditional bill of sale for the 
balance of the purchase price as Wm. Kyle, took the car, and that evening disap- 
peared from his boarding house and has not been heard from since. After Baker 
representing himself as Wm. Kyle had obtained possession of the Essex on the 
morning of the 12th, the respondent phoned to the appellant and asked that insur- 
ance be placed on the car covering theft by the vendee. A rider was attached to 
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the policy as requested, which took effect at 12 o’clock noon of that day, to wit, 
October 12, 1925. The policy contains this: 

“Perils Insured Against. * * * (C) Theft, robbery or pilferage * * * except- 
ing also the wrongful conversion, embezzlement, or secretion by a mortgagor or 
yendee in possession under mortgage, conditional sale or lease agreement. * * *” 

The rider attached to the policy insured the “vendor against all direct loss or 
damage which he may sustain caused by the disposal or concealment of said auto- 
mobile by the said vendee with intent to defraud the same vendor.* * * ” The 
effect of the rider was to do away with the exception above noted in case of theft, 
robbery, or pilferage. 

{1] The controlling question in the case is whether the car had been stolen 
prior to the time the policy, together with the rider, took effect at 12 o’clock noon 
on October 12, 1925. There can be no question that the method by which Baker, 
under the name of Kyle, obtained possession of the Essex car made him guilty of 
larceny. Section 2601, Rem. Comp. Stat., among other things, provides: 

“Every person who, with intent to deprive or defraud the owner thereof— 
*** (2) Shall obtain from the owner or another the possession of or title to 
any property, real or personal, * * * by color or aid of any fraudulent or false 
representation, personation or pretense or by any false token or writing or by any 
trick, device, bunco game or fortune telling, * * * steals such property and shall 
be guilty of larceny.” 

[2] It seems to us the transaction comes directly within the provisions of this 
statute. If the car was stolen at the time Baker, under the name of Kyle, obtained 
possession of it on the morning of October 12, then at 12 o’clock on that day, when 
the policy took effect, there was no subject-matter for it to operate upon. One of 
the essentials of an insurance contract is that there must exist at the time of its 
issue the subject-matter which it is intended to cover. If there be no subject-mat- 
ter in existence, no liability arises by reason of the issuance of the policy. 1 Joyce 
on the Law of Insurance (2d Ed.) § 43; Ogle Lake Shingle Co. v. National Lum- 
ber Ins. Co., 68 Wash. 185, 122 P. 990. 

The respondent relies upon the cases of Hill et al. v. North River Ins. Co., 111 
Kan. 225, 207 P. 205, 24 A. L. R. 736; Overland-Reno Co. v. International In- 
demnity Co., 111 Kan. 668, 208 P. 548; Brady v. Norwich Union Fire Ins. Soc., 
Limited, 47 R. I. 416, 133 A. 799; Automobile Underwriters’ Co. v. Rhinehold (Tex. 
Civ. App.) 255 S. W. 1116. In each of those cases the question was whether the 
manner and means by which possession of the automobile was obtained was a theft 
within the meaning of the policy. In none of them is the question discussed or 
decided as to whether if the theft took place prior to the issuance of the policy 
there could be a recovery. The respondent in its brief says that it will be pre- 
sumed that the policy in question in each of the cases relied upon was issued after 
the delivery of the car, but we think that no such presumption would arise. In 
any event, as already stated, the cases neither discuss nor decide the precise question 
which is presented in the case now before us. 

{3] The automobile having been stolen by Baker under the name of Kyle prior 
to the time when the insurance policy took effect, there is no liability upon it, since 
at the time it was issued there was no subject-matter upon which it could operate 
the car prior thereto having been stolen. The theft of the car was complete at the 
time Baker took it from the respondent’s place of business, even though he did 
not actually depart from the city of Seattle until the evening of that day. 

It follows that the judgment must be reversed and the cause remanded with 
direction to the superior court to dismiss the action. 

Mackintosh, C. J., and Fullerton, Askern, and Holcomb, JJ., concur. 


BRO v. MORAN, et al. 
Supreme Court of Wisconsin. Oct. 11, 1927. 
215 Northwestern Reporter 431 
1. INSURANCE—EVIDENCE ON QUESTION WHETHER ADULT MEM- 
BER OF INSURED’S HOUSEHOLD EXPRESSLY OR IMPLIEDLY 
PERMITTED USE OF AUTOMOBILE BY THIRD PERSON SO AS TO 


re LIABILITY UNDER POLICY HELD INSUFFICIENT FOR 


Where accident insurance policy covered operation of automobile with per- 
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mission of insured or of adult member of insured’s household, evidence, in action 
for death caused by injuries from automobile owned by insured and driven by a 
third person, held insufficient for jury on question whether an adult member of 
insured’s household expressly or impliedly permitted such third person to use the 
automobile. 


(For other ‘cases, see Insurance, Dec. Dig. § 668[10].) 


2. INSURANCE—FINDING THAT AUTOMOBILE WAS BEING OPERATED 
WITH INSURED’S PERMISSION AT TIME OF ACCIDENT HELD 
AGAINST EVIDENCE. 

In action for death by automobile owned by insured and driven by third per- 
son, finding that automobile was being operated with insured’s permission at time 
of accident held against preponderance and weight of evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


3. INSURANCE—STATUTE PERMITTING INSURER TO BE MADE PAR- 
TY DEFENDANT DOES NOT CREATE LIABILITY OR CONFER 
=. WHERE NONE EXISTS UNDER POLICY (St. 

: 5.25). 

St. 1925, § 85.25, permits insurance company to be made party defendant in 
cases where policy creates liability against insurer, but does not create liability or 
confer right of action where none exists under terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

Appeal from a judgment of the Superior Court for Douglas County; Archibald 
McKay, Superior Judge. Reversed. 

Action by Hattie Bro, as administratrix, to recover for the death of her hus- 
band caused by injuries -inflicted by an automobile owned by T. W. Moran and 
driven by Floyd Nicol. The Standard Accident Insurance Company, a defendant, 
appealed from a judgment against it. 

The Standard Accident Insurance Company: issued to T. W. Moran a policy of 
automobile insurance in which the company agreed “to indemnify, in the same man- 
ner and under the same conditions as the named assured is indemnified hereunder, 
any person or persons while riding in or legally operating any of the automobiles 
described herein, and any person, firm, or corporation legally responsible for the op- 
eration thereof, provided such use or operation is with the permission of the named 
assured, or, if the named assured, is an individual, with the permission of an adult 
member of the named assured’s household other than the chauffeur or domestic 
servant.” 

The action was dismissed against the defendant T. W.. Moran. Judgment was 
entered against both defendant Nicol and the insurance company. Defendant Nicol 
did not appeal. 

L. H. Dow, of Duluth, Minn., and Powell & Sprowls of Superior, for appellant. 

Hanitch, Hartley & Johnson, of Superior, for respondent. 

Cadigan & Cadigan, of Superior, for Nicol. 


Stevens, J. The single question presented is whether the provision of the policy 
quoted above gave the defendant Nicol indemnity so that recovery could be had of 
the insurance company. That, in turn, depends on the question whether defendant 
Nicol was legally operating the automobile with the permission of an adult mem- 
ber of Mr. Moran’s household at the time the injury was inflicted. 


[1] The jury found that defendant Nicol was operating the automobile at the 
time of the accident with the permission of Emmett Moran, who was an adult 
member of the household of the insured. The case turns upon the question whether 
that finding is supported by the evidence. The only evidence which even tends to 
prove an express permission is the testimony of defendant Nicol that, as he was 
about to leave by the front stairway of the apartment in which a New Year’s party 
was being held, he called to Emmett, whom he testified he could not see, but whom 
he “imagined” to be in a hallway at the rear of the apartment near the kitchen 
door. He did not hear Emmett’s reply, but heard him say something and then 
laugh, and he took it to mean that Emmett gave his consent that he might take 
the Moran car. Emmett testified that he neither heard the request, nor gave his 
consent to the use of the car. Every person attending the party was called. No 
one heard either the request made or the consent given. This proof is not sufficient 
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to present-an issue for the jury on the question of whether express permission was 
iven, 

fi It is further contended that there is proof of an inplied permission. First. On 
the ground that Emmett and Nicol had frequently driven each other’s cars. But 
the proof is without conflict that neither had ever driven the car belonging to the 
family of the other prior to the night here in question, except. when, the one whose 
car was being driven was in the car or when express permission had been given 
to use the car. Second. It is contended that permission may be implied from the 
fact that Emmett had used the car to bring some of those who attended the party 
to the place where the party was being held, Emmett having testified that he took 
the car in order “to have it there.” This proof falls far short of establishing an 
implied permission, when it is considered that defendant Nicol had never driven the 
Moran car without express permission, and that he thought it necessary on the night 
in question to ask permission before taking the car. 

[2] The court therefore concludes that the finding of the jury that the car 
was being operated with the permission of Emmett Moran at the time of the ac- 
cident is against the clear preponderance and great weight of the evidence. It fol- 
lows that the appellant insurance company was not liable to indemnify defendant 
Nicol, and that judgment was erroneously extended against it. 

[3] Section 85.25 (St. 1925) does not give the plaintiff a right of action 
against the insurance company. This is a remedial statute which does not create 
a liability or confer any right of action where none exists under the terms of the 
policy itself. The only effect of the statute is to permit the insurance company to 
be made a party defendant in those cases,where the policy creates a liability against 
the insurance carrier. 

The judgment against the appellant insurance company is reversed and the 
cause remanded, with directions to dismiss the action against the appellant com- 


ny. 
Vinje, C. J., took no part. 


FANSLAU v. ROGAN, et al. 
Supreme Court of Wisconsin. Oct. 11, 1927. 
215 Northwestern Reporter 589. 

1. INSURANCE—STATUTE HELD NOT TO DEPRIVE INSURANCE COM- 
PANIES OF RIGHT TO LIMIT COVERAGE OR TO ISSUE SUCH CON- 
TRACTS AS THEY MAY CHOOSE (St. 1925, § 85.25). 

St. 1925, § 85.25, holding insurer in automobile insurance policy liable to per- 
sons entitled to recover for death or injury to person or property caused by negli- 
gent operation, maintenance, use, or construction of vehicle, was not intended to 
deprive insurance companies of right to limit their coverage or to issue such con- 
tracts of insurance or indemnity as they may choose. 

(For other cases, see Insurance, Dec. Dig. § 59134.) 


2. INSURANCE—TO MAINTAIN ACTION ON AUTOMOBILE LIABILITY 
POLICY, TERMS THEREOF MUST MAKE COMPANY LIABLE TO 
OWNER OF AUTOMOBILE FOR DAMAGES WHICH MAY BE RECOV- 
ERED (St. 1925, § 85.25). 

St. 1925, § 85.25, making automobile insurer liable to persons entitled to re- 
cover for death or injury to person or property caused by negligent operation, main- 
tenance, use, or defective construction of automobile, is remedial in character, its 
purpose being to permit persons who sustain injuries in automobile accidents to 
join as defendant the insurance company which has issued the policy, and to justify 
plaintiff in maintaining such action against company, and terms of policy must make 
company liable to owner of automobile for damages which may be recovered in ac- 
tion. 

(For other cases, see Insurance, Dig. Dec. § 59114.) 


3. INSURANCE—LIABILITY OF INSURER. UNDER POLICY EXEMPT- 
ING INSURER FROM LIABILITY FOR INJURY TO PASSENGER 
HELD NOT EXTENDED BY STATUTE (St. 1925, § 85.25). 

Where automobile insurance policy expressly exempted company from liability 
to person riding in or upon automobile, no recovery could be had for death of 
invited guest in automobile accident, regardless of St. 1925; § 85.25, making automo- 
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bile insurer liable to persons entitled to recover for death of any person or for 
injury to person or property caused by negligent operation, maintenance, use, or 
defective construction of vehicle described therein, and complaint based thereon 
stated no cause of action and demurrer thereto should have been sustained. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from an order of the Circuit Court for Manitowoc County; Michael 
Kirwan, Circuit Judge. Reversed. 

Action by Herman W. Fanslau, as administrator of the estate of Fred Fan- 
slau, deceased, against Halvor Rogan and Federal Mutual Automobile Insurance 
Company to recover damages for the death of Fred Fanslau, resulting from an 
automobile accident. From an order overruling the demurrer of the Federal Mut- 
ual Automobile Insurance Company to the complaint, that defendant appeals. 

Hougen & Brady, of Manitowoc, for appellant. 

A. D. Strouf, of Manitowoc, for respondent. 

Owen, J. The deceased, Fred Fanslau, was riding as an invited guest in an 
automobile belonging to and driven by Halvor Rogan. The automobile plunged over 
an embankment, due to the alleged negligence of the defendant Halvor Rogan, 
causing personal injuries to the deceased, from which he died. This action is 
brought to recover the resulting damages. A policy of indemnity or insurance, 
issued by the Federal Mutual Automobile Insurance Company, indemnifying the 
said Halvor Rogan against loss or expense arising or resulting from claims upon 
the said Halvor Rogan for damages by reason of the ownership or operation of 
said automobile, was in force at the time of the accident. The said Federal Mutual 
Automobile Insurance Company was made a party defendant, pursuant to the pro- 
visions of section 85.25, Stats., which provides that: 

“Any bond or policy of insurance covering liability to others by reason of the 
operation of a motor vehicle shall be deemed and construed to contain the follow- 
ing conditions: That the insurer shall be liable to the persons entitled to recover 
for the death of any person, or for injury to person or property, caused by the 
negligent operation, maintenance, use, or defective construction of the vehicle des- 
cribed therein, such liability not to exceed the amount named in said bond or policy.” 

The policy contained this provision: 

“This policy does not cover under section 1 against loss or expense arising or 
resulting from claims upon the assured for damages if such claims are made on 
account of damages, bodily injuries or death accidentally suffered or alleged to have 
been suffered by any person riding in or upon the automobile described in state- 
ment 3 of the schedule of statements, nor by any employees of the assured while 
engaged in the course of the trade, business, profession, or occupation of the 
assured, nor for the liability of others assumed by the assured under any contract 
or agreement.” 

{1] It is freely conceded that this provision excludes from the coverage of the 
policy loss or expense arising from injuries sustained by persons riding in the au- 
tomobile, but it is claimed that the terms of the policy are enlarged by the pro- 
visions -of section 85.25, already quoted. The trial court, believing such conclu- 
sion justified by the decision of this court in Ducommun v. Strong, 214 N. W. 616, 
so held, and overruled the demurrer of the defendant Federal Mutual Automobile 
Insurance Company. It is not to be denied that the language of that section, if 
construed broadly and without giving consideration to the object or purpose of the 
legislation, might justify such a conclusion. However, such a construction was not 
given to that section in Ducommun v. Strong, supra, either in the main opinion or 
in the opinion on rehearing, to be found in 214 N. W. at page 616. In both opinions 
it was recognized that the damages for which recovery was sought must be brought 
within the terms of the policy as written. We did not then, and we do not now, 
entertain any thought that it was the legislative purpose to deprive insurance com- 
panies of the right to limit their coverage or to issue such contracts of insurance 
or indemnity as they may choose. : 


The Legislature of 1925, c. 341, which enacted section 85.25, repudiated pro- 
posed legislation compelling all automobile owners to carry liability insurance. See 
history of Bill 21829A. Having left the matter of carrying liability insurance op- 
tional with the owner, it is reasonably certain that the Legislature did not intend 
to prohibit such insurance limited in its scope or coverage. To adopt the views 
of the trial court would mean‘ that any’ kind of a policy of indemnity insurance cov- 
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ering the liability of an owner of an automobile, no matter how limited or guarded 
its terms, would make the insurance company liabile for any and all damages in- 
curred by the owner of the automobile by reason of its operation. This would put 
the Legislature in the position of saying to automobile owners: 

“You may carry liability insurance or not, as you see fit; but if you 
carry any liability insurance it must be for the benefit of any and all persons who 
sustain damages of any kind, nature or description by reason of the operation of an 
automobile.” 

We are not disposed to charge the Legislature with such an inconsistent pol- 
icy. 

[2] We have no doubt that section 85.25 was enacted in response to a wide- 
spread belief that inasmuch as insurance of this nature inures in a large measure 
to the benefit of those who are injured by the operation of automobiles, and inas- 
much as by the terms of such policies, generally speaking, the insurance company 
reserves the right to control the defense of actions arising by reason of such in- 
juries, good public policy should permit the person injured, where the liability of 
the owner of such automobile is covered by liability insurance, to make the insur- 
ance company which insures or indemnifies the owner a party to the action; thus 
not only revealing to the court and jury the true parties in interest to the litigation, 
but preventing such injustice as resulted in Glatz v. General Accident, Fire & Life 
Assur. Corporation, 175 Wis. 42 183 N. W. 683. We therefore hold that section 
85.25 is remedial in character and is in no sense an attempt to regulate or prescribe 
the terms of insurance contracts. Its only purpose or effect is'to permit persons 
who sustain injuries as the result of automobile accidents to join as a defendant the 
insurance company which has issued a policy of insurance to the owner of the au- 
tomobile insuring or indemnifying the owner fram loss as a'result of the particular 
accident. In order to justify the plaintiff in maintaining such an action against the 
insurance company, it must appear that by the terms of the policy the insurance com- 
pany is liable to the owner of the automobile for the damages which may be re- 
covered in the action. 

[3] It appears from the complaint in this case that the deceased was riding in 
the automobile when the injuries occurred that resulted in'his death. The policy 
of insurance expressly exempted from its coverage injuries resulting to those rid- 
ing in the automobile. As the policy of insurance gives rise to no liability on the 
part of the insurance company to the owner of the automobile by reason of this 
accident, it follows that the complaint states no cause of action against the insurance 
company, and the demurrer to the complaint interposed by the insurance company 
should have been sustained. 

Order reversed, and cause remanded, with instructions to sustain appellant’s 
demurrer to the complaint. 

Vinje, C. J., took no part. 
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CASUALTY 


FIDELITY & DEPOSIT CO. GF MARYLAND v. B. & J. SALES CO. (No. 311.) 
Court of Civil Appeals of Texas. Eastland. May 13, 1927. 
298 Southwestern Reporter 459 
1—INSURANCE—BURGLARY LOSS AFTER MANIPULATION OF LOCK 

ON maa HELD NOT COVERED BY POLICY REQUIRING VISIBLE 

MARKS. 

Loss by burglary of safe by mdniptlation of lock held not covered by policy 
requiring visible marks on safe made by tools, explosives, chemicals, or electricity, 
notwithstanding marks in or about minor compartment within safe, where loss was 
from that part of safe outside of such compartment. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


2. INSURANCE—PROVISION OF BURGLARY POLICY REQUIRING 
MAKERS OF VIOLENCE AND PROVISION EXCLUDING LOSS BY 
MANIPULATION OF LOCK HELD NOT AMBIGUOUS, REQUIR- 
ING CONSTRUCTION AGAINST INSURER. 

In policy of burglary insurance covering safe, provision requiring visible 
marks of force and violence made on safe by tools, explosives, chemicals, or 
electricity, and provision that loss effected by opening safe by key or manip- 
ulation of lock was not covered, held not conflicting or ambiguous so as to re- 
quire construction against insurer. 

(For other cases, see Insurance, Dec Dig. § 146[3].) 

Appeal from District Court, Dallas County. 

Action by the B. & J. Sales Company against the Fidelity & Deposit Com- 


pany of Maryland. Judgment for plaintiff, and defendant appeals. Reversed 
and rendered. 


Albert B. Hall, of Dallas, for appellant. 

Read, Lowrance & Bates and J. P. Rice, all of Dallas, for appellee. 

Lesuir, J. April 1, 1924, Fidelity & Deposit Company of Maryland, de- 
fendant below, issued and delivered to appellee, B. & J. Sales Company, plain- 
tiff below, an insurance policy containing provisions indemnifying appellee 
against loss by burglary, committed by means therein specified. This is a 
suit to recover a loss alleged to be covered by the terms of the policy, and 
the first paragraph of the indemnity agreement is: 

“TI. To indemnify the assured for all loss by burglary occasioned by the ab- 
straction of any such property from the interior of any safe or vault des- 
cribed in the declarations and located in the assured’s premises by any per- 
son or persons making felonious entry into such safe or vault by actual force 
and violence, of which force and violence there shall be visible marks made 
upon such safe or vault by tools, explosives, chemicals or electricity.” 

The indemnity was against loss of moneys, securities, and for damages to 
fixtures, safes, vaults, etc, * * * to the extent of $1,000. Following para- 
graphs I, II, III, and IV, and under the heading, “This Agreement is Sub- 
ject to the Following Conditions,” are found other provisions material to the 
consideration of the propositions presented by this appeal, to wit: 

“A, * * * Definitions of merchandise, money, securities,” etc. 

“B. The company shall not be liable for loss of money, securities or mer- 
chandise contained in a safe or vault that is not burglar-proof unless taken 
from an inner steel burglar-proof chest closed and locked as hereinafter pro- 
vided, and opened by actual force and violence as aforesaid, or unless such 
safe or vault is described and insured hereunder as fireproof only. 

“C. The company shall not be liable * * * unless all vault, safe and 
chest doors are properly closed and locked by a combination or time lock at 
the time of the loss or damage; nor if effected by opening the door of any 
vault, safe or chest by the use of a key or by the manipulation of any 
kk: Sere" 

Appellant answered by demurrers, general and special, general denial, and 
asserted that the loss, if any, was not covered by the policy because it was 
affected by the use of a key or by the manipulation of a lock, and not by the 
use of tools, explosives, chemicals, or electricity, visible marks of which force 
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and violence must appear upon such safe or vault, etc. Demurrers were over- 
ruled, trial had before the court, resulting in a judgment for appellee for $503.03. 
Appeal has been perfected to this court. 

Appellant presents five assignments of error assailing the action of the 
trial court in entering such judgment, in that the terms of the insurance pol- 
icy in question did not insure against loss from a Safe which the evidence 
showed to haye been opened without the use of force and violence, visible 
marks of which must appear upon the safe or vault, and where the evidence 
showed the loss was occasioned by entry into the safe “by working the com- 
bination lock thereof or by manipulating the same.” 

The appellee seeks to uphold the judgment of the trial court upon the 
ground that the safe in question was denominated a “fireproof” safe only, and 
that the provision of the policy above set out, with reference to requirements 
of actual visible marks of force and violence being shown upon the safe and 
arising from the use of certain agencies, and the provision that the policy 
does not cover a loss when the safe is opened by the manipulation of the 
combination lock, apply to other and different kinds of safes and not to the 
one in the instant case. The appellee further contends that any marks show- 
ing the use of force on or im a safe insured as fireproof only meets the re- 
quirements of the policy and that appellant is therefore liable because of 
proof or marks of force and violence on the safe and in the interior thereof. 
(Italics ours.) 

The appellee introduced in evidence the policy of insurance. Its form 
was designed to cover insurance in cases where the assured was making use 
of either three classes of safes: (1) “Fireproof”; (2) “Burglar-proof”; and 
(3) “Fireproof with burglar-proof chest.” In the third case, provision B of 
the policy prescribes the additional requirement that to render the company 
liable, “the money, etc.; must be taken from an inner, steel, burgiar-proof 
chest, closed and locked as hereinafter provided and opened by actual force 
and violence as aforesaid.” The safe in the instant case was described as 
“fireproof.” 

[1] According to the testimony the safe contained “a little compartment 
with a steel door that had been damaged to some extent; that the steel box 
in the upper left-hand corner of the safe had been pried with a sharp in- 
strument and torn slightly loose from its anchorage and the wooden board 
supporting it torn loose and a little splint on the side.” This is substantially 
appellee’s testimony on the point and relates to marks in or about a minor 
compartment within the safe. The evidence did not affirmatively show the 
door to such compartment to have been locked. However, such marks become 
unimportant in the disposition of this appeal, since it is not contended that 
the money lost was placed in said minor compartment of the safe, and since 
the undisputed testimony shows: (1) That the appellee’s whole loss was from 
that part of the safe outside of any minor compartment; (2) that the outside 
door of the safe was closed and locked after the money was deposited therein; 
(3) that such door had not been broken open and the safe had on it no vis- 
ible marks of force arfd violence made upon it by tools, explosives, chemicals 
or electricity; and. (4) that the safe door had been opened by some one work- 
ing or manipulating the combination lock. Clearly the money was not taken 
from any compartment to which access thereto had been gained by the use 
of tools, chemicals, etc., in opening the door thereof. As we view it, the 
marks within the safe and on or about the minor compartment therein do 
not show entry into the safe itself by actual force and violence evidenced by 
the use of tools, explosives, etc., thereon. We therefore conclude that the 
appellee’s loss does not come within the terms of the policy rendering the 
appellant liable for the loss sustained under the facts of this case. Blank v. 
National Surety Co., 181 Iowa, 648, 165 N. W. 46, L. R. A. 1918B, 562; Mary- 
land Casualty Co. v. Ballard County Bank, 134 Ky. 354, 120 S. W. 301; Brill 
v. Metropolitan Surety Co. (Sup. Ct.) 113 N. Y. S. 476; U. S. Casualty Co. v. 
Medcalf & Thompson (Tex. Civ. App.) 272 S. W. 539. 

While the testimony in this case evidences a burglarious entry into the 
building through a rear door thereof, yet the policy does not purport to cover 
all loss sustained from such entry into the building containing the safe, but 
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only losses traceable to entry into the safe in certain specific ways and by 
the use of designated instrumentalities. 

[2] The policy, by its indemnity paragraph I, first quoted, clearly covers 
loss of* money, etc., taken from the interior of each class of safes aforesaid 
provided access to the money was gained by a felonious entry into such safe 
by actual force and violence, of which force and violence there shall be vis- 
ible marks made upon such safe by tools, explosives, chemicals, or electricity, 
and no doubt as to the policy’s coverage is created by a later provision therein 
expressly providing that loss shall not be covered if the same is “effected by 
opening the door of any vault, safe, or chest by the use of a key or by the 
manipulation of any lock.” The indemnity provision and the provision of ex- 
clusion confirm each other, are not conflicting or ambiguous when taken to- 
gether, and there is no occasion for the application of the well known rule 
of construction which requires doubtful or ambiguous language found in pol- 
icies of insurance to be construed most strongly against the insurer. The 
language of the policy is clear in its meaning. U. S. Casualty Company v. 
Medcalf (Tex. Civ. App.) 272 S. W. 539; British America Assur. Co. vy. Miller, 
91 Tex. 414, 44 S. W. 60. 

The appellee relies chiefly upon the opinion in the National Surety Com- 
pany v. Chalkley (Tex. Civ. App.) 260 S. W. 217. That case has no applica- 
tion, because as said therein: 

“The evidence did not show how the outer door of the safe was opened, 
and the court could not have found that it was done with a key or by manip- 
ulation, even if such finding had been requested by appellant which was not 
done. The evidence showed that the property in the safe was obtained by an 
actual breaking into the house and an actual breaking by force and violence 
of the inside compartments of the safe.” 

In the instant case the property was not obtained by actual breaking by 
force and violence of the inner compartment of the safe, and the testimony 
showed that access to the money was obtained by opening the outer door of 
the safe by working the combination thereof. The appellee’s general manager 
testified: 

“It was opened by working the combination by some one who was able 
to work it or who was skillful enough to manipulate it.” 

The propositions advanced by appellant and herein discussed are control- 
ling and render it unnecessary to consider any other assignments. The case 
has been fully developed. It rests upon the contents of the insurance policy 
and testimony offered by appellee. The judgment will therefore be reversed and 
judgment here rendered that appellees take nothing of appellant. 
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ARRINGTON v. GRAND LODGE OF BROTHERHOOD OF 
RAILROAD TRAINMEN et al. (No. 5013.) 
Circuit Court of Appeals, Fifth Circuit. October 11, 1927. 
21 Federal Reporter (2d) 914. 

1. INSURANCE—PROVISION IN CONSTITUTION OF BENEFIT ASSOCIA- 
TION REQUIRING CHANGE OF BENEFICIARY TO BE EFFECTED 
IN CERTAIN MANNER HELD FOR BENEFIT OF INSURER ALONE. 
A provision in the constitution of a mutual, benefit association whose members 

have the right to change the beneficiary in their certificates at will, without 

consent of the beneficiary named, that such change may only be effected in the 

manner prescribed therein, is for the benfit of the association alone, and in the 

absence of any objection by it to the sufficiency of an instrument purporting to 

change a beneficiary it cannot be invoked by the beneficiary originally named. 
(For other cases, see Insurance, Dec. Dig. § 784[6].) 


2. INSURANCE—INSTRUMENT HELD EFFECTIVE TO CHANGE BENE- 
FICIARY IN MUTUAL BENEFIT CERTIFICATE, IN ABSENCE OF 
OBJECTION BY BROTHERHOOD. 

An instrument executed by a member of the Brotherhood of Railroad Train- 
men, after receiving an injury causing total disability, which entitled him to full 
payment of his certificate of insurance, by which he sought to substitute his wife 
for his sister as beneficiary, held sufficient, in the absence of objection to its form 
by the Brotherhood. 


(For other cases, see Insurance, Dec. Dig. § 784[7].) 


Appeal from the District Court of the United States for the Southern District 
of Georgia; William H. Barrett, Judge. 

Bill of jnterpleader by the Grand Lodge of Brotherhood of Railroad Train- 
men against Mrs. Ruby Inglett Arrington, and Mrs. Ethel Inglett. Decree for 
Mrs. Inglett, and Mrs. Arrington appeals. Affirmed. 

Timothy S. Lyons, of Augusta, Ga., for appellant. 

W. Inman Curry, of Augusta, Ga., for appellee Mrs. Ethel Inglett. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Waker, Circuit Judge. The opinion rendered by the District Judge con- 
tains the following statement, the correctness of which was conceded during the 
argument in this court: 

“On November 23, 1918, the Grand Lodge of Brotherhood of Railroad Train- 
men issued a benefit certificate to Harvey W. Inglett, in which his sister, Ruby 
Inglett (now Arrington), was named as beneficiary. Subsequently Inglett mar- 
ried Ethel Smith. On December 24, 1923, Inglett was injured, between 11 and 12 
o'clock, in a railroad wreck, both of his legs being amputated by reason of such 
accident, and he died at about 6:30 on the same day. Subsequent to his injury, 
Inglett executed a paper reading as follows: 

““To Mrs. H. W. Inglett: This is to certify that I want my wife to have 
my B. of R. T. insurance, which is made to my sister, Ruby Inglett. I have some 
money in bank at Augusta, Georgia; get that. If death overtakes me, I am ready 
to meet God. I also have some money in the Holston National Bank at Knox- 
ville; get that. I want James Church to redeem that note, and Frank Phillips. 

“*TSigned] H. W. Inglett. 
. ‘In case you don’t survive this, death overtakes you, I want my father to 
ave all. 
““R, H. Stokes wrote this. 
“‘F, J. Andrews, 
“Js. C. Task, 
“Tl. A. Copenhaver. 

“‘Witness as to desire concerning Brotherhood insurance to be transferred 
to wife as beneficiary : 

“4:15 p. m. S. R. Miller, M. D. 

“ ‘Nellie Ellis, R. N. 

“‘Chas. F. Mooney, 

“*Geo. A. Johnson.’ 
“The above paper was probated in Kfox county, Tennessee, where Inglett 
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died, as the last will and testament of Inglett. Due proof of the death was made 
by the legal representative of Inglett. The paper was executed after the legs 
of Inglett had been amputated. Ruby Inglett Arrington received from R. H, 
Stokes, administrator of the estate of Harvey W. Inglett, a letter requesting 
Mrs. Arrington to execute an assignment of her interest in such certificate to 
Ethel A. Inglett. 

“The said Brotherhood filed its bill of interpleader in this court, and paid the 
money into court, where it now is. Mrs. Arrington claims as the beneficiary in 
the certificate and avers that her interest thereunder has never been legally 
divested. Mrs. Inglett claims the proceeds of the certificate for the following 
reasons: 

““(1) That her husband, Harvey W. Inglett, was totally and permanently 
disabled, as defined in section 68 of the constitution of the Grand Lodge Brother- 
hood of Railroad Trainmen, and the amount due under said benefit certificate 
immediately vested in him upon his receiving said total and permanent injury; 
and was his to dispose of by assignment of the fund or by will, and he did as- 
sign or devise the fund to her by the paper executed by him just before his death. 

“*(2) Because she is the beneficiary under said certificate; the said Harvey 
W. Inglett, prior to his death, having effected a change of beneficiary in her 
favor by the paper executed just before his death. 

“*(3) Because the benefit certificate, which is a mere chose in action, was 
assigned to her by Harvey W. Inglett, by the paper executed just before his 
death.” 

The Brotherhood’s bill of interpleader contained allegations to the effect 
that, upon the insured’s death while in good standing, it became liable to pay 
to the party or parties legally entitled thereto the sum of $1,800, and that it is 
lawfully indebted in that amount to one of the claimants under said certificate. 
By the terms of the certificate mentioned, provisions of the Brotherhood’s con- 
stitution constituted part of the contract between the insured and the Brother- 
hood. The constitution of the Brotherhood contains the following provisions: 

“Any beneficiary member in good standing who shall suffer the amputation 
or severance of an entire hand at or above the wrist joint, or who shall suffer 
the amputation or severance of an entire foot at or above the ankle joint, * * * 
shall be considered totally and permanently disabled, but not otherwise, and shall 
thereby be entitled to receive, upon furnishing sufficient and satisfactory proofs 


of such total and permanent disability, the full amount of his beneficiary certi- 
ficate. * * * 


“* * * Tf a disability claim is approved and a member dies before it is 


paid, the benefits shall be paid to the beneficiary named in the certificate, the 
same as in an ordinary death claim. * * * 

“Any member desiring to transfer his beneficiary certificate shall fill out the 
printed transfer on the certificate and sign his name thereto, and send the same 
to the General Secretary and Treasurer, through the secretary of a Lodge of 
the Brotherhood. All transfers of beneficiary certificates shall be made upon 
the books of the Grand Lodge under the direction of the General Secretary and 
Treasurer, and any and all transfers made in any other manner shall be null 
and void.” 


The court sustained the claim of the widow. The appeal is from the decree 
to that effect. 

Under above set out provisions of the Brotherhood’s constitution, the injuries 
sustained by the insured entitled him, upon furnishing sufficient and satisfactory 
proof thereof, to receive the full amount of his beneficiary certificate; but, if 
he died before his claim was paid, that amount was payable to the beneficiary 
named in the certificate. That amount not having been paid at the time of the 


insured’s death, it was payable to the person who was the beneficiary under the 
certificate at that time. 


Under provisions of the Brotherhood’s constitution, as between the insured 
and his sister, the former had the right to terminate the latter’s interest without 
her consent or notice to her, as the sister, being a mere volunteer beneficiary, 
had no vested right in the proceeds of the certificate prior to the insured’s death, 
and the only limitation on the insured’s right to change the beneficiary was con- 
tained in the quoted provision as to the manner of effecting such change. Royal 
Arcanum v. Riley, 143 Ga. 75, 84 S. E. 428. 


life’ 


{1} T 
the i1 
to wa 
mani! 
with 
was | 
insur 
to eff 
visiot 
the it 
manr 
a wr 
ficiar 
[2] 1 
to su 
refer 
cienc 
its p 
eithe 
that, 
a chi 
that 





life] New York Life Ins. Co. v. Alman 187 


|1] The just mentioned provision was a matter entirely between the insurer and 
the insured, and was for the benefit of the insurer alone. If the insurer chose 
to waive or not insist on an objection to the sufficiency of the act of the insured 
manifesting his intention to change the beneficiary, based on a noncompliance 
with a requirement prescribed for its sole benefit, an objection on that ground 
was not available in favor of the original beneficiary. No one other than the 
insurer had the right to question the sufficiency of the above set out instrument 
to effect a change of beneficiary, on the ground of noncompliance with the pro- 
vision as to the method of effecting such change. Subject only to the right of 
the insurer to insist on compliance with the provision of its constitution as to the 
manner of effecting such change, such change could be effected by parol or by 
a written instrument manifesting the insured’s intention to change the bene- 
ficiary. Nally v. Nally, 74 Ga. 669, 675, 58 Am. Rep. 458. 

[2] The above set out instrument plainly shows that the insured intended thereby 
to substitute his wife in place of his sister as the beneficiary of the certificate 
referred to. The absence of any intention of the insurer to question the suffi- 
ciency of that instrument to effect a change of beneficiary was manifested by 
its paying the money into court and expressing a willingness that it be paid to 
either of the claimants. Dell v. Varnedoe, 148 Ga. 91, 95 S. E. 977. We conclude 
that, in the absence of any objection by the insurer as to the manner of effecting 
a change of beneficiary, the above set out instrument was effective to accomplish 
that result. It follows that the court’s ruling was not erroneous. 

The decree is affirmed. 


NEW YORK LIFE INS. CO. v. ALMAN. (No. 5087.) 
Circuit Court of Appeals, Fifth Circuit. November 4, 1927. 
Rehearing Denied December 5, 1927. 
22 Federal Reporter (2d) 98. 
1. INSURANCE—IN ACTION:‘ON LIFE POLICY, PROVIDING REDUCED 
» LIABILITY IN CASE OF SUICIDE, EVIDENCE HELD CONSISTENT 
ONLY WITH THEORY, OF SUICIDE. 
In action on life insurance policy, which provided for liability only to amount 
of premiums paid, if insured committed suicide within two years, evidence as to 
insured’s death from gunshot wound held consistent only with theory of suicide. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


2. INSURANCE—INSURER, ATTEMPTING TO ESTABLISH REDUCED 
LIABILITY BECAUSE OF INSURED’S SELF-DESTRUCTION, MUST 
PROVE THAT HE COMMITTED SUICIDE. 

Presumption of law is against suicide, so that burden is on insurer, attempt- 
ing to establish reduced liability for self-destruction, to prove by preponderance 
of evidence that insured committed suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 


3. INSURANCE-—INSURER’S BURDEN TO PROVE SUICIDE OF INSURED, 
WHO WAS SHOT, IS MET BY PROOF CONSISTENT WITH SUICIDE 
AND INCONSISTENT WITH ANY REASONABLE THEORY OF DEATH 
BY ACCIDENT OR BY ACT OF ANOTHER. 

In action on life policy providing reduced liability in case of self-destruction, 
burden which is on insurer to prove suicide is met by proof consistent with such 
theory and inconsistent with any reasonable theory of death by accident or by 
act of another, where insured died from gunshot wound. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


In Error to the District Court of the United States for the Southern District 
of Alabama; Robert T. Ervin, Judge. 


Action by Mrs. Alma Alman, as executrix of the estate of Sam Alman, 
deceased, against the New York Life Insurance Company. Judgment for plain- 
tiff, and defendant brings error. Reversed and remanded. 

William McLeod and T. M. Stevens, both of Mobile, Ala. (Stevens, Mc- 
Corvey, McLeod, Goode & Turner, of Mobile, Ala., on the brief), for plaintiff 
in error. 

S. M. Johnston, of Mobile, Ala. (Gray & Dansby, of Butler, Ala., and Smiths, 
Young & Johnston, of Mobile, Ala., on the brief), for defendant in error. 
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Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. On September 16, 1924, the New York Life Insurance 
Company issued a policy of insurance on the life of Dr. Samuel Alman. The 
policy was made payable to his executor or administrator, in the sum of $5,000 
upon proof of death, and in the sum of $10,000 upon the proof that death re- 
sulted “from bodily injury effected solely through external, violent, and accidental 
cause,” within a named period. In the event of self-destruction within two years, 
the insurance company is liable only for the amount of premiums that had been 
paid. It is also provided that the double indemnity provision would not apply 
if the death of the insured resulted from self-destruction. The insured died on 
August 18 or 19, 1925, and in March of 1926 his widow, as executrix of his estate, 
brought this suit, and recovered judgment under the double indemnity provision 
for $10,000. The defense was that the insured committed suicide, and the amount 
of the first premium, which was all that had been paid, was tendered as the 
measure of liability. 

{1] The only assignment of error we find it necessary to consider complains of 
the trial court’s refusal at the close of all the evidence to direct a verdict for the 
defendant. Dr. Alman, the insured, was found dead in his bedroom, early in the 
morning of Wednesday, August 19. He was lying on his back diagonally across 
the bed, with a gunshot wound about an inch below his left nipple. His left 
foot was on the floor, and his right foot was just about touching the floor. He 
was in his nightshirt, and his double-barrel shotgun, with the butt on the floor 
near the right foot, was leaning against the left knee. The wound was covered 
with blood, as was a hole in the nightshirt immediately over it. There were also 
signs of rust on the nightshirt, indicating that the gun had slid down between 
the legs. An exploded shell was in the left or choke barrel of the gun. Dr. 
Alman’s 16 year old son discovered the body, and before it was moved a number 
of neighbors and friends gathered and viewed it. A physician attended and 
probed the wound with a pair of scissors. He testified that the wound ranged 
upward and slightly toward the right side of the body, and was about the size 
of a quarter. A more thorough examination was not undertaken, and it was not 
shown what kind of powder or what size of shot the exploded shell contained. 
None of the witnesses observed any powder marks on the nightshirt, or around 
the wound. The nightshirt was introduced in evidence, and has been sent here 
as an original exhibit. However, it is of very light material, and had been 
washed before the trial. The hole in it is now somewhat larger than the muzzle 
of the gun barrel, but it is torn and frayed, and is very little, if any, larger when 
the frayed parts are placed back in their original position. Immediately around 
the hole, there yet appears to be a discoloration, such as might have been caused 
by powder marks. There was some testimony to the effect that the size of the 
wound was even larger than it was stated to be by the physician who probed it. 

Two physicians testified for plaintiff, basing their testimony on their study, 
observation, and experience—one, that a wound inflicted by a gun held within 
10 inches, but not against the body, would tend to assume the caliber of the 
gun; and the other, that a wound made by a gun pressed against a man’s body 
would be the same size as the muzzle of the gun, unless the wound was enlarged 
by being torn. Other expert testimony was to the same effect. The 
results of experiments, made with small shot fired from the left barrel 
of Dr. Alman’s gun while it was held against, and 4 inches away from, 
heavy cardboard, and with buckshot fired 12 feet away into a wooden 
box, were received in evidence for the purpose of showing the spread of the 
shot and the presence or absence of powder marks. The cardboard and box were 
admitted in evidence over defendant’s objection. Two physicians testified for 
defendant that a shotgun held against or within a few inches of the human body 
would tear and break down the tissue, and thus cause the wound to be larger 
than the muzzle of the gun. Dr. Alman was about 6 feet in height, and weighed 
less than 200 pounds. The gun barrel was 28 inches in length. He kept the gun 
in his bedroom, where he also had a shorter barrel for it. He also kept loaded 
shells in a bureau drawer, and, when his body was found, that drawer was pulled 
out. At that time a hunting knife was on the dresser and a medicine case on a 
table; and an oil lamp, which it was his custom to keep lighted at night, was 
still burning in his room. There was no circumstance to indicate that he had 
been engaged in a struggle. 


Life] 


Dr 
he liv 
promit 
commt 
citizen 
establi 
forcen 
and “1 
1925, I 
Mrs. | 
in Ar! 
Pruitt 
she as 
could 
She i 
lady f 
again 
After 
same 
three 
there 
P 
follow 
I 
back 
had r 
home 
attort 
I left 
to se 
sultec 
ought 
and | 
him. 
comi 
kill f 
ment 
He s 
the r 
( 
and 
in al 
sout! 
nort! 
ofa 
as 
fend 
suici 





Life] New York Life Ins. Co. v. Alman 189 


Dr. Alman was 53 years of age, and the only physician in Gilbertown, where 
he lived. He was treasurer of the church of which he was a member, and 
prominent in business affairs and in politics. He was highly regarded in the 
community, and was referred to at the trial by several witnesses as its leading 
citizen. He was a particular friend of A. B. Pruitt, whom he had assisted in 
establishing and maintaining a drug store and in being appointed state law en- 
forcement officer, and of Mrs. Pruitt, who said that he was her family physician 
and “had been almost like a father” to her. On Monday afternoon, August 17, 
1925, Dr. Alman was going to make some professional calls, and offered to teach 
Mrs. Pruitt to drive an automobile which she had recently bought. His wife was 
in Arkansas at the time, and her husband was in Mobile. According to Mrs. 
Pruitt’s testimony, as she was driving along, Dr. Alman put his hand on her, and 
she asked him to take it off. He then said, “What difference does it make? it 
could be on the sly,” as his wife and her husband were both away from home. 
She immediately drove back to Gilbertown, and, upon arriving there, told a 
lady friend what had occurred, and later told her mother. She saw Dr. Alman 
again that night at church, but he did not apologize, as she expected he would. 
After returning home from church, she decided to go to her husband, and on the 
same night, in company with a Mr. Hambrick, who boarded with her and her 
three children, she went in her automobile to Mobile, 100 miles away, arriving 
there early Tuesday morning, and told her husband of Dr. Alman’s conduct. 

Pruitt’s testimony, stated, not literally, but in narrative form, was to the 
following effect: 

I left Mobile Tuesday morning with my wife in an automobile and drove 
back to Gilbertown. When I first left Mobile, I intended to kill Dr. Alman; I 
had not determined to do it, but I felt like it. I left my wife at her mother’s 
home, and drove with her father, Mr. MclIlwain, to Butler, where I talked to 
attorneys. Mr. MclIlwain and I went back to Gilbertown late in the afternoon. 
I left my pistol, which I carried as an enforcement officer, at a store, and went 
to see Dr. Alman. I talked to him in his office, and asked him why he had in- 
sulted my wife. He replied, “Pruitt, the devil got in me,” and said that he 
ought to be killed, or ought to kill himself; that he had prayed for forgiveness, 
and believed God had forgiven him, but that he would not ask man to forgive 
him. He asked me to aid him in keeping his conduct toward my wife from be- 
coming publicly known. I told him I could not do it; that I was not going to 
kill him, but that I was going to expose him. In that conversation the fact was 
mentioned that we were both members of the same church and several lodges. 
He seemed to be sorry for what he had done. As I left, I agreed to see him on 
the next day. 

On Tuesday night, August 18, Dr. Alman was at home with a visiting tenant 

and two of his sons, and appeared to them, and to a neighbor who called, to be 
in an unworried, cheerful frame of mind. His bedroom was downstairs, on the 
south side of the house. His sons slept downstairs, on a sleeping porch on the 
north side, and the tenant in a room upstairs; but none of them heard the report 
of a gun during the night. 
2, 3] As the presumption of the law is against suicide, the burden was on de- 
fendant to prove by a preponderance of the evidence that Dr. Alman committed 
suicide. That burden is met by proof that is consistent with the theory of suicide, 
and at the same time is inconsistent with any reasonable theory of death by 
accident or by the act of another. New York Life Insurance Co. v. Bradshaw 
(CC. AY? F. (2d) 457; Aitna Life Insurance Co. v. Tooley (C. C. A.) 16 F.(2d) 
243. The possibility of death by accident is excluded by the nature and location 
of the wound. The evidence, though circumstantial, considered as a whole, and 
not by piecemeal, strongly supports the conclusion that Dr. Alman shot himself, 
and at the same time is inconsistent with the theory that he was shot by any one 
else. He was killed with his own gun; the drawer where he kept his shells was 
pulled out; and the position of his body indicates that he was sitting on the 
side of the bed when the shot was fired. From the nature of the wound it may 
safely be inferred that death was practically instantaneous. 


Even in the absence of proof of motive, the circumstances in evidence would 
naturally lead to the conclusion that death was self-inflicted. Dr. Alman’s unwil- 
lingness to face exposure of his conduct toward Mrs. Pruitt, and the obloquy 
that might follow, was sufficient to furnish a motive to a troubled and distracted 
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mind, although it might not have influenced a man differently situated, or with 
another kind of disposition. It is most improbable that any one bent on murder 
would have gone into a lighted room and depended on finding a weapon of his 
intended victim to carry out his purpose. A stranger would not have known 
where to look for the gun or the shell. The upward range of the wound would 
indicate that it was not inflicted while the victim’s body was in an upright posi- 
tion. If the victim was asleep in bed, and death was instantaneous, his body 
would not have been found with his feet on the floor. Any possible theory that 
Pruitt was guilty of the murder finds no support in the evidence. He quite 
naturally resented the insult to his wife; but, giving full effect to that circum- 
stance, and conceding that he had a motive, yet the practicable certainty that 
Dr. Alman killed himself still remains. 

However, plaintiff contends that it was shown by the circumstances in evidence 
to be impossible that Dr. Alman could have fired the fatal shot, because of the 
position of the gun, the range and size of the wound, and the lack of powder 
marks. It is not denied that he could have reached the trigger either with his 
hand or his foot; but it is said that, if he had done either, the gun would not have 
been between his legs, but would have fallen on the left of his left knee. The 
reason urged for this conclusion is that the physician who examined the body 
testified that the wound ranged, not only upward, but toward the right shoulder. 
Arguments of this kind have little weight, especially in the absence of a reliable 
examination. No definite conclusion can safely be based upon the superficial 
examination that was made. But, assuming that the wound ranged to the left 
of its entrance, such a result could have been produced by placing the butt side- 
wise on the floor, with the left foot over it to hold it in place, and the trigger 
on the side where the right foot would be. In this way the bend in the stock 
would throw the muzzle to the left, and, after being fired, it would naturally come 
to rest between the legs. 

[4] It is a matter of general information to those acquainted with the subject 
that powder marks, where they appear at all, become less in area as the distance 
from the object is decreased, and that, if a weapon is fired against the human 
body, powder marks are found only in and immediately around the wound. It 
is entirely consistent with the facts in this case that the nightshirt protected 
the body from powder marks around the wound, and that before the shirt was 
washed they were on the part that is frayed and torn. 

[5] In the event of another trial of this case, the evidence of the experiments 
made with the cardboard and the box, as well as the exhibits themselves, should 
not be admitted in evidence. Experiments, to be admissible in evidence, must 
be made under conditions practically identical with the conditions that they 
purport to illustrate. 

It is argued that Dr. Alman could have committed suicide more conveniently 
with his hunting knife, or by taking poison from his medicine case. Of course, 
it is mere speculation to undertake to determine what induced him to adopt one 
method rather than another. It certainly is not unusual among suicides to 
accomplish death by means of firearms. We are of opinion that the evidence 
submited is consistent only with the theory of suicide. 

The judgment is reversed, and the cause remanded for further proceedings 
not inconsistent with this opinion. 


NEW YORK LIFE INS. CO. v. McCARTHY (two cases). 
Circuit Court of Appeals, Fifth Circuit. 
November 4, 1927. 
Rehearing Denied December 5, 1927. 
Nos. 5075, 5112. 
22 Federal Reporter (2d) 241. 

I. INSURANCE—INSURER MAY SHOW INSURED’S MISREPRESENTA- 
TIONS BY SHOWING STATEMENTS NOT DISCLOSED BY POLICY, 
ee ALABAMA STATUTE (CODE ALA. 1923, § 
Code Ala. 1923, § 8371, providing that insurer shall make no contract of in- 

surance not plainly expressed in policy, does not prevent insurance company from 

sustaining plea of fraud or material false representations to procure policy, by 
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evidence of statements made by insured, though such statements are not disclosed 
by policy or any instrument attached to it. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


2. INSURANCE—ILLEGIBLE PORTION OF INSURED’S STATEMENT IN 
APPLICATION ATTACHED TO POLICY WILL NOT PREVENT USE 
OF LEGIBLE PORTION TO SHOW FRAUD. 

Under provision of life policy that no statement of insured shall avoid policy 
unless it be in written application attached to policy, fact that part of attached 
copy of application, not relied.on, is not plainly legible, does not prevent use of 
legible portion in defense of claim under policy for false-and fraudulent statement. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 


3. INSURANCE—INSURER HELD AS MATTER OF LAW NOT LIABLE 
UNDER LIFE POLICY, IN VIEW OF INSURED’S FALSE STATEMENT 
RELATIVE TO CONSULTATION WITH PHYSICIAN. 

Insurer held as matter of law not liable on life policy, in view of insured’s false 
and fraudulent statement in written application, copy of which was attached to 
policy, relative to consultation with doctor within five years. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


5. INSURANCE—INSURER, SUING TO CANCEL POLICY FOR IN- 
SURED’S FALSE STATEMENTS IN PROCURING IT, MUST ACT 
WITHIN CONTESTABLE PERIOD, COMPUTED FROM DATE POLICY 
TOOK EFFECT. 

Insurer’s right to contest life policy under two-year incontestable clause is 
lost, if policy is not contested by invoking judicial action to that end within two 
years from date policy took effect, not from date of execution of policy, though 
basis of attack was procuring of policy by alleged false statements. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from and in Error to the District Court of the United States for the 
Southern District of Alabama; Robert T. Ervin, Judge. 

Suit by the New York Life Insurance Company against Leona C. McCarthy, 
and action by Leona’ C. McCarthy against the New York Life Insurance Company. 
From a judgment dismissing the bili in the former suit, complainant appeals. De- 
fendant in the latter action brings error to review a judgment for the plaintiff, the 
cases being considered together on appeal. Decree of dismissal modified and af- 
firmed. Judgment for plaintiff McCarthy reversed and remanded, with direction. 

Gessner T. McCorvey, of Mobile, Ala. (Gessner T. McCorvey and Stevens, Mc- 
Corvey, McLeod, Goode & Turner, all of Mobile, Ala., on the brief), for appellant 
and plaintiff in error. 

Gregory L. Smith, of Mobile, Ala., for appellee and defendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

WALKER, Circuit Judge. These two cases are considered together, as both of 
them relate to a life insurance policy in the sum of $5,000 issued on February 24, 
1925, by the New York Life Insurance Company (herein called the insurer) to 
William P. McCarthy (herein called the insured) in favor of his wife (herein called 
the beneficiary). The insured died on November 6, 1926. On February 1, 1927, 
the insurer filed a bill in equity against the beneficiary, praying that it be decreed 
that said policy was obtained by misrepresentations and concealment, and that the 
same be canceled. That bill, as it was amended, was dismissed for want of equity 
on April 6, 1927, and the insurer appealed from the decree to that effect. On 
February 2, 1927, the beneficiary brought an action at law against the insurer for 
the recovery of $4,377.65, alleged to be due on said policy. That suit was tried 
to a jury on issues joined on pleas filed by the insurer, and resulted on May 6, 
1927, in a judgment in favor of the beneficiary for the amount sued for and 
costs. That judgment is presented for review by a writ of error sued out by the 
insurer, 

The suit at law will first be considered. The pleas filed therein by the in- 
surer were the general issue and several special pleas. The special pleas set up 
that specified answers of the insured to written questions asked in his medical ex- 
amination in connection with his written application for insurance were false, and 
made with intent to deceive; the following being one of those questions and in- 
sured’s answer thereto: Question: “What physician or physicians, if any, not named 
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above, have you consulted or been examined or treated by within the past five 
years?” Answer: “None.” The special pleas referred to provisions of the 
policy and of the insured’s application for insurance, which are set out below, and 
contained allegations to the following effect: 


The answer of the insured to the questions mentioned in the several special 
pleas were written down by the medical examiner in the presence of the insured. 
The insured within five years preceding the making of the above set out answer had 
consulted a physician, which fact was known to the insured at the time he made 
such answer. That answer was made by the insured with the intent that it be 
relied and acted on by the insurer, and to induce the insurer to execute the con- 
tract sued on, and the insurer believed that answer was true, was deceived thereby, 
and relied and acted thereon, and was induced thereby to execute the policy sued on. 
The insurer had no notice of the falsity of that answer until after the death of the 
insured, and after insurer’s receipt of proofs of such death, which proofs indicated 
the falsity of such answer, whereupon insurer made investigation and discovered 
the falsity of such answer, and thereupon notified the beneficiary that the in- 
surer elected to and did rescind said policy, because of the failure of the insured 
to disclose in his application for insurance material facts as to his insurability, and 
tendered to the beneficiary the amount of premiums paid on said policy, with in- 
terest thereon, the principal and interest aggregating $622.35. The beneficiary ac- 
cepted the amount so tendered. 


Undisputed evidence showed that several times within three years next pre- 
ceding the date of the making of the above set out answer the insured consulted a 
physician with regard to an internal growth near his heart. It was agreed between 
the parties that proofs of death required by the policy sued‘on were furnished to 
the insurer by the beneficiary on December 8, 1926; that prior to the receipt by the 
insurer of such proofs of the insured’s death the insurer had no knowledge or 
notice that the insured had, within five years prior to the making of the above 
set out answer, consulted or been examined or treated by a physician. It was fur- 
ther agreed that, upon the insurer’s receipt of proofs of the insured’s death, the 
insurer made investigation and inquiry relative to the statements, representations, 
and answers contained in the insured’s application for insurance, including his 
answers to the medical examiner, and thereby obtained the first information 
it had that the insured had within five years prior to the making of said answer 
consulted or been examined or treated by a physician, and that upon obtaining such 
information the insurer made to the beneficiary the above-mentioned tender. Evi- 
dence showed that the amount so tendered was the amount of premiums paid by the 
insured, with interest thereon, and was tendered and accepted with the understanding 
that that was the amount which the insurer admitted it owed to the beneficiary, 
and that by accepting the check for that amount the beneficiary waived none of her 
rights to endeavor to hold the insurer for the balance of $5,000 which the insurer 
denied owing. 

Pursuant to an order of the court below, the original of the insured’s appli- 
cation for insurance, and of the policy introduced in evidence by the beneficiary, 
including the photostatic copy of such application, containing the answers to ques- 
tions propounded by the medical examiner, have been transmitted to this court. It 
is disclosed by the original documents so sent up that the photostatic copy of the 
application, including the questions asked and answered, is smaller in size than the 
original application, and that the print and writing in the copy are correspondingly 
reduced. Some of the words written in ink in the original are indistinct in the copy. 
The questions and answers referred to in the special pleas are legible in the 
copy. There was no evidence tending to prove that they could not be read by nor- 
mal eyes under normal conditions. 

The insurer duly reserved exceptions to the following, among other, rulings of 
the court: The refusal of requested instructions to the effect that, if the jury 
believe the evidence, they must find for the defendant; that under the evidence the 
jury cannot find a verdict for the plaintiff; and the refusal of the following 
charge requested by the insurer: “The court charges the jury that, if they find from 
the evidence that those portions of the copy of the application containing the answers 
relied on are plainly, clearly, and legibly copied in the policy, then it is immaterial 
if the other portions of the copy of the application attached to the policy are not 
plainly, clearly, and legibly expressed.” 

The giving by the court of the following instruction to the jury also was ex- 
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cepted to: “The court, at the request of the plaintiff, charges the jury that the 
policy sued on provides, among other things, as follows: ‘The policy and the appli- 
cation therefor, copy of which is attached hereto, constitutes the entire contract. 
All statements made by the insured shall in absence of fraud be deemed represen- 
tations and not warranties, and no such statement shall avoid the policy or be used in 
defense to a claim under it, unless it be contained in the written application, and a 
copy of the application is indorsed upon or applied or attached to the policy when 
issued.’ The laws of Alabama also provide that: ‘No life nor any other insurance 
company, nor any agent thereof, shall make any contract of insurance or agreement 
as to policy contract other than is plainly expressed in the policy issued thereon.’ 
Based upon these provisions, the court charges the jury that, if the defendant 
did not, at the time it issued the policy sued on, attach thereto a legible copy 
of the entire application for such insurance, it cannot defend against liability upon 
said policy, on account of any misstatement of fact contained in the application 
for the policy.” 


The policy contains the following provisions: “This policy takes effect as of 
the third day of February, nineteen hundred and twenty-five, which day is the an- 
niversary of the policy. * * * All statements made by the insured shall, in absence 
of fraud, be deemed representations and not warranties, and no such statement 
shall avoid the policy or be used in defense to a claim under it, unless it be con- 
tained in the written application and a copy of the application is indorseds upon or 
attached to this policy when issued. * * * This policy shall be incontestable after 
two years from its date of issue, except for nonpayment of premium and except as 
to provisions and conditions relating to disability and double indemnity benefits.” 

The application subscribed by the insured contained the following: “On behalf 
of my self and of every person who shall have or claim any interest in any in- 
surance made hereunder, I declare that I have carefully read each and all of the 
above answers, that they are each written as made by me, and that each of them 
is full, complete and true, and agree that the company believing them to be true 
shall rely and act upon them.” 

The manifest purpose of the above set out provision of the policy with ref- 
erence to statements made by the insured and indorsing upon or applying or at- 
taching to the policy when issued a copy of the written application was to enable 
the insured and the beneficiary to have at hand authentic information of statements 
made by the insured, which could be used in defense to a claim under the policy. 
Satterfield v. Fidelity Mutual Life Ins. Co., 171 Ala. 429, 55 So. 200; Eastman v. 
Metropolitan Life Insurance Co., 228 Mich. 125, 199 N. W. 655. It well may be 
concluded that the insured, or a beneficiary named in the policy, has the full benefit 
intended to be conferred by that provision where the only alleged statements of 
the insured which are sought to be made the ground of avoiding the policy, or to be 
used in defense of a claim under it, are plainly disclosed by what is attached to 
the policy when issued as a copy of the application for insurance. No evidence ad- 
duced furnished any support for a finding that the photostatic copy attached to the 
policy sued on in this case was not such an instrument as enabled any person of 
normal eyesight, who could read the English language, to ascertain that the in- 
sured’s application for insurance contained the questions and answers which were 
set out in special pleas. 

{1] The provision of Alabama law which is mentioned in the last above set 
out instruction given by the court to the jury is part of section 8371 of the Code of 
Alabama of 1923. The question under consideration is not affected by that statute, 
as that statute does not stand in the way of an insurance company sustaining a plea 
of fraud or material false representations to procure a policy by evidence as to 
statements made by the insured, though such statements are not disclosed by the 
policy or any instrument attached to it. Empire Life Insurance Co. v. Gee, 171 Ala. 
435, 55 So. 166. It may be assumed that the policy provision under consideration 
has the effect of preventing the use in defense to a claim under the policy of 
a statement of the insured contained in his written application for insurance, but 
not _— disclosed in the copy of that application attached to the policy when 
issued. 

[2] But we do not think that, under that. provision, the fact that a part 
of the attached copy of the application, other than the part thereof containing a 
statement which is alleged to have been false and fraudulent, is not plainly legible, 
has the effect of preventing the use in defense of a claim under the policy of the 
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alleged false and fraudulent statement which is plainly disclosed by the copy of the 
insured’s application attached to the policy when issued. The insured or the bene- 
ficiary has the full benefit intended to be secured by that provision, if no state- 
ment alleged to have been made by the insured is permitted to be used in defense 
of a claim under the policy unless the fact that that statement was made is plainly 
disclosed by the copy of the insured’s written application indorsed upon or at- 
tached to the policy when issued. That provision does not indicate an intention to 
make the right of the insurer to use in defense of a claim under the policy a 
statement contained in the insured’s written application dependent on the copy 
of that application attached to the policy being perfect in every particular. 


[3] The above set out question propounded to the insured called for a state- 
ment as to a fact within his knowledge. It was unlike a question as to the appli- 
cant having consulted a physician for or suffered from a specified ailment or dis- 
ease. A question of the kind last referred to may call for the opinion or judgment 
of the applicant upon a debatable matter, as to which the applicant may be honestly 
mistaken in making his answer. Such questions were under consideration in the 
case of Moulor v. American Life Insurance Co., 111 U. S. 335, 4 S. Ct. 466, 28 L. 
Ed. 447, the decision in which was invoked by counsel for the beneficiary. That 
case did not involve the consideration of the answer to any such question as the one 
above set out. The question now under consideration called for a statement as to 
a fact material to the risk to be incurred by granting the application for insurance, 
as an affirmative answer would enable the insurer to make an investigation and 
ascertain the truth regarding the cause for the consultation or consultations, and the 
state of health revealed. It cannot reasonably be doubted that the negative answer 
to the question was calculated to deprive the insurer of an opportunity it was en- 
titled to be afforded of making an investigation for itself and acquiring informa- 
tion of facts material to the risk involved in granting the application for insurance. 


An Alabama statute provides: “No written or oral misrepresentation, or war- 
ranty therein made, in the negotiation of a contract or policy of insurance, or in 
the application therefor or proof of loss thereunder, shall defeat or void the policy, 
or prevent its attaching, unless such misrepresentation is made with actual intent to 
deceive, or unless the matter misrepresented increase the risk of loss.” Section 8364, 
Code of Alabama of 1923. The negative answer to the question under consideration 
is inconsistent with the absence of intention on the part of the insured to de- 
ceive the insurer as to the fact of the insured having consulted or been examined or 
treated by a physician or physicians within the time stated. We are of opinion that 
the representation under consideration was one as to a material fact, and that, the 
uncontroverted evidence showing that that representation was false, and was made 
with actual intent to deceive, the pleas setting up the falsity of that representation 
were so established as to make erroneous the court’s refusal to give the instruc- 
tion to the effect that, if the jury believed the evidence, they must find for the de- 
fendant. Metropolitan Life Insurance Co. v. Brubaker, 78 Kan. 146, % P. 62, 
18 L. R. A. (N. S.) 362, 130 Am. St. Rep. 356, 16 Ann. Cas. 267; Cobb v. Mutual 
Ben. Ass’n., 153 Mass. 176, 26 N. E. 230, 10 L. R. A. 666, 25 Am. St. Rep. 619; 
Beard v. Royal Neighbors of America, 53 Or. 102, 99 P. 83, 19 L. R. A. (N. S.) 
798, 17 Ann. Cas. 1199; Fidelity Mut. Life Association v. Harris, 94 Tex. 25, 57 S. 
W. 635, 86 Am. St. Rep. 813. 

The bill in equity alleged the execution of the policy, the death of the in- 
sured, the receipt by the insurer of proofs of death, the making of false and fraudu- 
lent statements by the insured, the discovery by the insurer of the falsity of such 
statements, as above narrated, that upon such discovery the insurer elected to and 
did rescind the policy, and thereafter paid to the beneficiary $622.35, that being the 
amount, with interest, received by the insurer in premiums on said policy, and con- 
tained the following averment: “The plaintiff further avers that the said policy by 
its terms is incontestable after two years from its date of issue except for non- 
payment of premiums, and the said defendant, Leona C. McCarthy, has not sued 
plaintiff to recover on said policy, and unless the plaintiff can now obtain the relief 
hereby prayed plaintiff is liable to, on account of the incontestable clause contained 
in said policy, lose its opportunity to make its defense thereto and thereby suffer 
irreparable damage from which it can have no adequate remedy at law.” 

In this court the beneficiary moved that the appeal be dismissed on the follow- 
ing grounds: 

“First. Because the appellant, after filing the bill of complaint in said cause 
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in the United States District Court for the Southern District of Alabama, contested 
its liability under the policy described in said bill of complaint, by pleas filed in an 
action at law brought by the appellee in the above-entitled cause, upon the policy 
of insurance, which is the subject-matter of controversy between the parties in each 
of said causes. Said pleas set up the same matters alleged in the bill of complaint 
in the above-entitled cause and relied on for relief therein, and issue was joined 
upon said pleas. 

“Second. Because, after the bill of complaint was filed in the above-entitled 
cause in the United States District Court for the Southern District of Alabama, 
appellee brought an action at law against appellant, upon the policy of insurance 
referred to in said bill of complaint, and, in defense of said action, appellant pleaded 
thereto the same matters set up in said bill of complaint as a basis for the relief 
there prayed. Issue was joined upon said pleas, and said cause was tried by a 
jury upon the issues joined and said issues were by said jury found in favor of 
appellee and a judgment rendered by said United States District Court for the 
Southern District of Alabama accordingly. . 

“Third. Because the record in this court shows that appellant had an adequate 
remedy at law for the matters complained of in the bill of complaint filed in the 
above-entitled cause and ‘availed itself thereof.” 


[4, 5] Where a life policy provides that it shall be incontestable after two years 
from its date of issue, except for nonpayment of premiums a suit in equity 
to cancel the policy because of false representations in the application, brought 
after the insured’s death, but within the two years, and before the institution 
of an action at law on the policy, is maintainable, as at the time the suit is brought 
the insurer has no adequate: remedy at law. Jefferson Standard Life Ins. Co. v. 
McIntyre (C. C. A.) 294 F. 886. Under the terms of the policy now in ques- 
tion, the insurer’s right to contest it would |have been lost, if the insurer had not 
contested the policy by invoking judicial action to that end within two years 
from the date the policy took effect, not from the date of the execution of the 
policy, which is charged to have been procured by alleged false statements. Mu- 
tual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 
235, 31 A. L. R. 102; Northwestern Mutual Life Ins. Co. v. Pickering (C. C. A.) 


293 F. 496; Jefferson Standard Life Ins. Co. v. Wilson (C. C. A.) 260 F. 593. 

[6] It is to be noted that the bill in equity was filed next to the last day allowed 
for contesting the policy. It was contended in the argument for the beneficiary in 
this court that the bill is without equity, because it shows that the beneficiary ac- 
cepted the amount alleged to have been paid to her by the insurer, with the result 
that there was an accord and satisfaction of the beneficiary’s entire claim, which 
constitutes a good defense at law to any further demand based on the policy. 
The bill contains no allegation of the acceptance by the beneficiary of the 2.35 
alleged to have been paid to her. It does not show how that payment was made; 
that it was made by delivering the money to her in person or by shipping or send- 
ing it to her. The averments of the bill do not show that prior to the filing of it 
the beneficiary had actually received the money, or had had a reasonable time to de- 
termine whether she would or would not accept the amount stated, which she 
was entitled to receive, whether the policy was or was not canceled, as under the 
terms of that instrument the insurer could not bring about a cancellation without 
tepaying the amount of premiums paid, with interest, and if the policy remained 
uncanceled and was enforceable the beneficiary was entitled to receive $5,000. 
The bill as a whole, including its prayer, plainly indicates that when it was filed the 
policy had not been canceled by the act or consent of the parties, and that it was 
then so far an existing contract as to be capable of being canceled by the de- 
cree prayed for. We conclude that the contention under consideration is not sus- 
tainable, that the bill was not wanting in equity, that the filing of it was effective 
to contest the policy within the time allowed for a contest, and that the court erred 
in dismissing it for want of equity. It follows that the motion to dismiss the appeal 
should not be granted, and that the decree appealed from should not be affirmed 
without modification. 

[7] But what has occurred since that decree was rendered makes the fur- 
ther prosecution of the suit in which it was rendered unnecessary for the protec- 
tion or enforcement of the right of the insurer which was asserted in that suit, 
The asserted right of the insurer to challenge and defeat the policy because of 
alleged false statements made by the insured to procure it has been asserted by the 
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insurer in pleas to an action at law on the policy, and the insurer has the benefit of 
the enforcement of that right as a result of the decision of this court now made 
in the suit at law. As the insurer was entitled to maintain the equity suit when it 
was brought, but since then the granting of the equitable relief prayed for has 
ceased to be necessary for the protection or enforcement of the right asserted, as 
a result of the insurer having and availing itself of an opportunity to assert that 
right in a court of law, we think that the equity suit is properly disposed of by 
so modifying the decree appealed from as to make it one dismissing the bill at 
the a of the defendant, the appellee here, and affirming that decree as so mo- 
dified. 


In case No. 5075, the decree appealed from is modified as above indicated, and, 
as so modified, is affirmed; the costs of the appeal to be taxed against the appellee. 

In case No. 5112, because of the above-mentioned errors in refusing to give 
instructions requested, the judgment is reversed, and the cause is remanded, with di- 
rection that a new trial be granted. 


OLD COLONY LIFE INS. CO. v. JULIAN et al. (No. 310.) 
Supreme Court of Arkansas. Nov. 7, 1927. 


1. INSURANCE—IN SUIT TO CANCEL LIFE POLICY, EVIDENCE HELD 
NOT TO SHOW INSURED’S FRAUDULENT CONCEALMENT OF 
PAST PHYSICAL CONDITION. 


Where a life insurance company sought to cancel, the insured’s policy on the 
ground of his fraudulent concealment, from the medical examiner, of his past 
physical condition, evidence held not to show such fraudulent concealment. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE—IN SUIT TO CANCEL LIFE POLICY, BURDEN IS ON 
COMPANY TO ESTABLISH FRAUD REGARDING HEALTH STATE- 
MENT IN APPLICATION. 


Where a life insurance company brought suit to cancel a policy of insured on 
the ground of fraud practiced by such insured in concealing from the medical ex- 
aminer, at time of examination, the condition of his health some years prior to the 
examination, held, that the burden was on insurance company to establish fraud by 
proving affirmatively the falsity, materiality, and bad faith in the representations 
made by the insured in the application; policy containing statement that, in absence 
of fraud, statements were deemed representations, and not warranties. 

(For other cases, see Insurance, Dec. Dig. § 646 [3].) 


3. INSURANCE~IN LIFE INSURANCE COMPANY'S SUIT TO CANCEL 
POLICY, HELD THAT KNOWLEDGE OF MEDICAL EXAMINER 
RELATIVE TO HEALTH WAS KNOWLEDGE OF COMPANY, PRE- 
CLUDING CANCELLATION. 


Where, in a life insurance company’s suit to cancel policy on the ground of 
fraud of insured in making statements to the medical examiner relative to the 
condition of his health a few years prior to the examination, where it was shown 
that the medical examiner was cognizant of the applicant’s health at the time in 
question, ‘held, that the knowledge of the medical examiner was the knowledge of 
the company so as to preclude cancellation on the ground of fraud practiced through 
such statements. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


4. INSURANCE—IN INSURED’S CROSS-COMPLAINT TO RECOVER 
AGAINST LIFE INSURANCE COMPANY UNDER DISABILITY PRO- 
VISIONS OF POLICY, INSANITY HELD TO BE DISABILITY DUE TO 
BODILY INJURY OR DISEASE. 

Where, in life insurance company’s suit to cancel policy, the insured, by counter- 
claim, sought payment of the disability compensation because of his insanity, held, 
that insanity came within the disability provision of the policy which provided 
that the total and permanent disability of the insured must be due to bodily in- 
juries or disease in order for him to recover compensation therefor. 

(For other cases, See Insurance, Dec. Dig. § 524.) 
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5, INSURANCE—WHERE INSURED UNDER LIFE POLICY HAD NOT 
NOTIFIED COMPANY OF INSANITY DISABILITY PRIOR TO 
ACTION FOR COMPENSATION HELD THAT INSANITY OBVIATED 
GIVING NOTICE. 

Where, in life insurance company’s suit to cancel policy, the insured, by 
counterclaim, sought payments under the disability provisions of the policy because 
of his disability from insanity, to which the insurance company made the defense 
that it had not been notified of such disability, as required by the policy, held, 
that insanity obviated the necessity of giving such notice. ; 


(For other cases, see Insurance, Dec. Dig. § 539[6].) 


6. INSURANCE—LETTER BY INSURED’S SISTER TO LIFE COMPANY 
STATING THAT INSURED WAS INSANE HELD SUFFICIENT NO- 
TICE UNDER DISABILITY CLAUSE. 

In counterelaim by insured against the life insurance company seeking dis- 
ability provisions under the policy because of his insanity, where the company’s 
defense was that the insured had not given notice of his ‘disability, as required by 
the policy, held, that the insured’s sister having written a letter to the company re- 
garding the condition of her brother, inclosing a statement from physicians, was 
sufficient notice of disability, where the company had not advised that it required a 
particular form of proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 540.) 


7. INSURANCE—STATUTE RELATIVE TO RECOVERY OF ATTOR- 
NEY’S FEES FROM INSURANCE COMPANY HELD TO APPLY TO 
SUIT BROUGHT TO CANCEL POLICY, WHERE INSURED RECOV- 
ERED ON COUNTER CLAIM (CRAWFORD & MOSES’ DIG. § 6155). 
Where, ina suit brought by a life insurance company to cancel insured’s policy, 

the defendant, by counterclaim, recovered for disability from insanity, held, that 

the provision of Crawford & Moses’ Dig. § 6155, permitting one recovering 
against an insurance company to recover attorney’s fees, was applicable to such case. 
(For other cases, see Insurance, Dec. Dig. § 602.) 


8. INSURANCE—$250 ATTORNEY’S FEES HELD NOT EXCESSIVE IN 
JUDGMENT AGAINST LIFE INSURANCE COMPANY, ALTHOUGH 
ONLY $200 DAMAGES WERE RECOVERED, ULTIMATE PECUNIARY 
RESULT MAKING AMOUNT INVOLVED GREATER. 

Where, in an action by a life insurance company to cancel policy of insured, the 
insured, by counterclaim, was awarded $200 under disability provisions of the policy 
and in addition thereto was awarded $250 as attorney’s fees, held, that such at- 
torney’s fees were not excessive, since, as the insured’s disability was of a permanent 
character, the ultimate amount involved in such suit exceeded the $200 judgment 
rendered. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Craighead Chancery Court; J. M. Futrell, Chancellor. 


Suit by the Old Colony Life Insurance Company against Orby Julian and an- 
other to cancel named defendant’s life insurance policy. Judgment for defendants 
upon the original action and their cross-complaint, and plaintiff appeals. Affirmed. 

McKinley & Price, of Chicago, Ill, and Gautney & Dudley, of Jonesboro, for 
appellant. 

Basil Baker, of Jonesboro, for appellees. 

McHaney, J. On February 16, 1923, appellee Orby Julian made application 
to appellant for a policy of life insurance, in which his mother, the appellee Annie 
Julian, was to be named as beneficiary. The application consists of two parts: 
Part 1, being the questions and answers made at the time the agents, Webb & 
Neustadter, took his application; and part 2, being the questions and answers thereto 
given to the medical examiner, which is dated February 20, 1923. Under date of 
February 28, 1923, the medical examiner, who had filled out part 2 of the appli- 
cation, made a confidential report to the company, in which he answered all the 
questions called for in the confidential report, in which he stated that no other per- 
son was present at the examination, except himself and the applicant. Also in this 
confidential report he stated that the age of the applicant as given by him was 28, 
but that his apparent age was 25, and stated that he had the general appearance 
of a healthy person, of normal gait, without defects or deformities, without im- 
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pairment of sight or hearing, or disease of skin, bones, or joints. Question 31 in 
this report is as follows: 

“Q. Do you see in the appearance, manner, occupation, residence, mode, or sta- 
tion of life of the person examined anything which would render him in any way 
undesirable as a risk, or make the proposal of insurance one of speculation or 
overinsurance ?” y 

His answer to that question was “No.” In part 2 of the application, con- 
sisting of answers made to the medical examiner, the applicant was asked if he had 
had any of the list of ailments therein stated, running through the alphabet from 
albumin in the urine to varicose veins, and consisting of about sixty-five diseases ; 
influenza not being one of the diseases called for, he answered, “None.” Question 
22 of said part 2 is as follows: 

“Name all ailments, physical injuries, and surgical operations said person has 
had in the last ten years, giving the names of all persons who attended said person 
in connection therewith, together with date and address.” 

He answered: “None.” As a matter of fact, this answer was untrue, for in 
the year 1918 he had had a serious case of influenza, and had been treated by two 
physicians in Jonesboro. This fact is undisputed. It appeared in evidence on a 
trial of the case that appellee Annie Julian and her son, C. L. Julian, who is a 
brother of appellee Orby Julian, were both present at the time part 2 of the ap- 
plication was filled out by the examining physician, Dr. Hartwig, who himself ad- 
mitted that the mother was present, but did not remember the brother being pres- 
ent, although he had stated in his confidential report that no other person was 
present. Both the mother and her son, C. L,., testified that the examining phys- 
ician was told, in answer to question 22, as above set out, regarding the serious 
case of influenza the applicant, Orby Julian, had had in 1918, but that he stated 
it was not necessary to mention same in answer to said question, for the reason 
that it was not included in the list of diseases above mentioned, set out under ques- 
tion 20. It was also provided in part 1 of the application that the applicant agreed 
that there should be no contract, unless the policy was delivered to, and accepted 
by, the applicant while in good health, and it is further set out therein that: 

“All statements and answers written in this application marked part 1, as 
well as those made and to be made to the medical examiner in continuation hereof, 
marked part 2, are true and complete; that no material information or facts have 
been omitted therefrom, and that the same are offered to the company as a con- 
sideration for said insurance and any other or additional insurance for which pol- 
icies may be issued by the company on this application.” 

The application, medical examination, and confidential report were thereafter 
mailed to the insurance company, on which it issued two policies for $1,000 each, 
both dated March 13, 1923, and both were delivered to the insured June 11, 1923. 

The policies contained the following provisions: 

“Waiver of Premiums. The company will waive the payment of all prem- 
iums becoming due hereon after expiration of six months from the date of receipt 
by the company of satisfactory proof that the insured has become totally and 
permanently disabled, as hereinafter defined, if such proof is received before the 
insured has attained the age of sixty years and if all the premiums becoming due 
hereon from the beginning of this insurance to the expiration of the aforesaid six 
months have been duly paid. The payment so waived by the company will not be 
charged as an-indebtedness against the insured or this policy, which will continue 
in full force towards maturity, with loan, cash and other guaranteed values in- 
creasing and progressing from year to year, in like manner, as if the premiums 
were being duly and regularly paid by the insured. 


“Disability Annuity. If such proof is received by the company before the in- 
sured has attained the aforesaid age and premium payments have been waived as 
herein provided, the company will one year after the receipt of such proof begin 
to pay the insured a disability annuity of one-tenth of the face amount hereof, 
and will make such annuity payments annually on the anniversary of the first pay- 


ment until the maturity of the policy, without charging any such payments as an 
indebtedness against the insured or this policy. 


“Miscellaneous Conditions. The total and permanent disability of the insured 
herein referred to must be due to bodily injuries or disease occurring while this 
policy and this provision are in full force, and must be such as to prevent the in- 
sured then at all times thereafter from performing any work or conducting any 
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business for compensation or profit; provided that, notwithstanding proof of dis- 
ability may have been accepted by the company as satisfactory, the company shall, 
at any time, on demand, be furnished satisfactory proof of the continuance of such 
disability; and if such proof is not furnished, or if it shall appear to the company 
that the insured is able to perform any work or to conduct any business for com- 
pensation or profit, no further premium payments shall be waived nor annuity 
payments made. In no event will premium payments be waived, or annuity pay- 
ments made, except during total and permanent disability of the insured, as herein 
provided. Military or naval service in time of war is a risk not assumed by the 
company under any of the foregoing disability provisions. 


In the latter part of June, or the early part of July, 1923, Orby Julian, the 
insured, became insane. Appellant’s agents were notified of this condition, and on 
March 19, 1924, Mrs. Pearl Turner, sister of the insured, wrote a letter to the 
appellant, inclosing a statement from the physicians regarding the condition of 
her brother, and again, on June 3d, she communicated with appellant relative there- 
to, but received no reply to either of these letters. On September 24, 1924, appel- 
lant filed suit in the Craighead chancery court, Western district, in which it sought 
to cancel the policies in question, on the ground that the insured had fraudulently 
concealed material facts from the company in the answers to the questions in the 
application heretofore referred to, and in accepting delivery of the policies at a 
time when he was not in good health. Appellees filed an answer, in which they 
denied the allegations of the complaint, and a cross-complaint seeking a recovery 
under the disability annuity provision of the policy, of one-tenth of the face amount 
thereof, $100 on each policy, together with penalty and attorney’s fees. On a trial 
of the case, the court dismissed the complaint of the plaintiff for want of equity, 
rendered judgment against it on the cross-complaint for $200, $24 penalty, and a 
$250 attorney’s fee, from which comes this appeal. 


[1, 2] It is first contended, for a reversal of this case, that the insured frau- 
dulently concealed from the medical examiner his illness in 1918. We do not think 
the preponderance of the evidence supports appellant’s contention in this regard. 
On the other hand, we think a decided preponderance of the evidence shows that 
the medical examiner was advised of the illness of 1918, and made the statement 
to them that it was not necessary to report it in part 2 of the application, as it was 
not one! of the diseases listed. This fact was positively testified to by the in- 
sured’s mother and brother, and the medical examiner himself, when asked regard- 
ing this statement, first testified that he did not remember. While he later denied 
this conversation, still we think his manner of testifying on this point leaves their 
statement about this occurrence practically undenied. But, even though it be ad- 
mitted that no such conversation took place, and that he neglected to tell the med- 
ical examiner regarding his illness in 1918, still it does not necessarily follow that 
it was fraudulently done, for, at the time of the examination and the answer to 
the question, according to the medical examiner’s own confidential report and other 
evidence, he was a man in fine physical condition and a good insurable risk, with- 
out any apparent disease, either of body or mind, and appeared to be younger than 
he actually was. Therefore, whatever impairment of his health there might have 
been by the attack of influenza in 1918, he had apparently fully recovered there- 
from in 1923, when he was examined for this insurance, and there is no substan- 
tial evidence in the record connecting the disease from which he now suffers with 
the attack of influenza in 1918. The burden is upon appellant to establish the 
fraud by proving affirmatively the falsity, materiality, and bad faith in the repre- 
sentations made by the insured in the application regarding his health. Moreover, 
the policy provides that: aa 

“All statements made by the insured, shall, in the absence of fraud, be deemed 
representations and not warranties, and no such statement shall avoid this policy, 
or be used in defense of a claim hereunder, unless it is contained in said written 
application.” 

In the recent case of Bankers’ Reserve Life Co. v. Crowley, 171 Ark. 135, 284 
S. W. 4, this court said: 

“It is expressly agreed that the answers of the applicant copied above were 
representations and not warranties. In this connection it may be stated that a 
noncompliance with a warranty operates as an express breach of the contract of 
insurance, while false representations render the policy void on the ground of 
fraud. The questions propounded in the application as set out above call for ans- 








200 The Insurance Law Journal, Vol. 70 [Feb., 1928 









wers founded on the knewledge or belief of the applicant, and a misrepresentation 
or omission will not avoid the policy unless willfully or knowingly made with an 
OI tp deceive. Metropolitan Life Ins. Co. v. Johnson, 105 Ark. 101 [150 S. W. 

“In Mutual Aid Union v. Blacknall, 129 Ark. 450 [1926 S. W. 792], it was 
held that knowledge affecting the rights of the insured, which comes to the agent 
of the insurance company while he is performing the duties of his agency in re- 
ceiving applications for insurance and delivering policies, becomes the knowledge 
of the company; and the insurance company is bound thereby, where the agent 
who solicited the business was charged with the duty of asking the applicant ques- 
tions concerning his physical condition.” 

{3] Hence in this case, the knowledge of the medical examiner was the 
knowledge of the company, and the policy cannot be canceled on this account. 

[4] It is next contended that the disability of the insured does not come within 
the terms of the policy, and it is urged that the uncontradicted evidence shows 
that the insured’s physical condition is as good now as it ever was. The disability 
referred to in the policy is defined under miscellaneous conditions to be: 

“The total and permanent disability of the insured herein referred to must be 
due to bodily injuries or disease, * * * such as to prevent the insured then and 
at all times thereafter from performing any work or conducting any business for 
compensation or profit.” ; 

While it is true that he is strong physically, it is also shown that he is totally 
and permanently disabled by reason of insanity that amounts almost to imbecility, 
such as to prevent him from being intrusted with any responsibility. We there- 
fore hold that he is totally disabled within the meaning of the policy, and that 
there is no substantial evidence in the record tending to show that this disability 
has any connection with the case of influenza he had in 1918. : 

[5, 6] It is next urged that the court erred in holding that there was any proof 
of disability, or that the company had waived such proof. Let it be remembered 
that the insured in this case became totally and permanently insane shortly after 
the delivery of the policies. In the recent case of Pfeiffer, Adm’r, v. Mo. State 
Life Ins. Co., 297 S. W. 847, July 11, 1927, we said: 


“The clause of the policy with respect to giving notice of permanent disability 
of the insured is a condition subsequent and, as we have already seen, should be 
construed liberally in favor of the beneficiary. The condition of the policy in re- 
spect to giving notice of permanent disability as well as making proof of death 
operates upon the contract subsequent to the fact of loss. The insured has done 
all that he can do towards carrying out his part of the contract, and the liability 
of the company under the terms of the policy has attached. Nothing remains to 
be done except to give the company notice of its liability and make proof thereof. 
If the insured has become permanently insane at the time the permanent disability 
attaches, it is evident that he is in no condition of mind to give the notice or make 
proof of his disability. Hence, if the policy in such case is to receive a liberal and 
reasonable construction in favor of the beneficiaries, it should be said that perma- 
nent insanity, which causes in whole or in part permanent disability should operate 
to excuse the insured from giving the required notice. The very object and pur- 
pose of the policy in a large part would be defeated where the company inserted 
in the policy a condition which it knew that the insured could not perform in per- 
son and would not be in a state of mind to obtain its performance at the hands of 
others. There is nothing in the terms of the policy from which it might be said 
that it was the duty of the beneficiary to give the notice.” 


This case cites other cases in point to this same effect, and we now hold again 
in line with this and other decisions of this court that insanity obviates the neces- 
sity of complying with the conditions subsequent in the policy, such as giving 
notice of a total and permanent disability. Moreover, the chancellor was justified 
in holding that the notice given by the sister of the insured, together with the 
statements of the physicians, was sufficient notice, and, if the company had required 
a particular form of proof of loss, it should have so advised the appellees, or his 
sister, of this fact. 

[7] It is finally insisted that the court erred in allowing a $250 attorney’s fee, 
since there was a recovery of only $200, plus the penalty in this case, and because 
the statute (section 6155, C. & M. Digest) has no application in the defense of a 
suit brought to cancel the policy. This is something more than the defense of the 
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action to cancel the policy. There is a cross-complaint seeking affirmative relief un- 
der the terms of the policy, and appellees have recovered the full amount sought 
to be recovered on the cross-complaint. The same procedure was resorted to in 
the case of Bankers’ Reserve Life Co. v. Crowley, supra, as here, being a suit in 
chancery to cancel the policy, and it was there held that the 12 per cent. allowed 
by the statute is recoverable as damages against the company for failure to comply 
with the contract by making payment, and that the attorney’s fee is allowed as com- 
pensation for\ the cost of collecting the debt, and that it may be collected in a chan- 
cery case as well as at law. We therefore hold that the statute is applicable in 
this case. 

[8] On the question of the reasonableness of the fee, we are of the opinion 
that the fee is not excessive, although only one installment on each of the policies, 
which was due and payable at the time of the suit, could be collected. The de- 
termination of this question determined also the liability of the company for future 
installments under this policy, and the liability on the policy for the face value 
thereof in case of death, without change of health. Thenefore it cannot be said 
that only $200 was involved in the action. In Smith v. Adams, 130 U. S. 167, 9 
S. Ct. 566, 32 L. Ed. 895, the Supreme Court of the United States used this lan- 
guage: 

“By matter in dispute is meant the subject of litigation, the matter upon which 
the action is brought and issue is joined, and in relation to which, if the issue be 
one of fact, testimony is taken. It is conceded that the pecuniary value of the mat- 
ter in dispute may be determined, not only by the money judgment prayed, where 
such is the case, but in some cases by the increased or diminished value of the 
property directly affected by the relief prayed, or by the pecuniary result to one 
of the parties immediately from the judgment.” 

The case of New York Life Ins. Co. v. English, 96 Tex. 268, 72 S. W. 58, 
was a suit on a life insurance policy which called for the payment of the insur- 
ance in ten annual installments, commencing with the death of the insured. The 
insurance company failed to make payment, suit was brought to recover the first 
installment when due, and while the court held that a recovery could not be had 
for the whole amount of the insurance, with execution to issue for the various 
installments as they fell due, yet it was held that: 

“The liability of the insurance company, so far as put in issue by the plead- 
ing, would have been determined as to the whole policy if the suit had been in- 
stituted for one installment only.” 

We are therefore of the opinion that the fee allowed was not excessive, and 
the judgment is accordingly affirmed. 


DENIKE v. METROPOLITAN LIFE INS CO. et al. (Civ. 5403.) 

District Court of Appeal, First District, Division 2, California. Nov. 1, 1927. 

261 Pacific Reporter 322. 

1. INSURANCE—WHERE LIFE POLICY SPECIFICALLY RESERVES 
RIGHT TO CHANGE BENEFICIARY, INSURED CAN MAKE SUCH 
Sotlee. WITHOUT CONSENT OF BENEFICIARY NAMED IN 

¥- 

Where policy of life insurance specifically reserves to insured the right to 
change beneficiary, he has right to change beneficiary without securing consent of 
beneficiary named in policy, since such beneficiary has no vested right in policy. 

(For other cases, see Insurance, Dec Dig. § 587.) 


2. INSURANCE—WHERE LIFE POLICY DOES NOT RESERVE RIGHT 
TO CHANGE BENEFICIARY, INSURED CANNOT CHANGE BENE- 
— WITHOUT CONSENT OF BENEFICIARY NAMED IN POL- 

Jp ae ordinary life insurance policy, which contains no reservation authorizing 

insured to change beneficiary, insured has no power to change beneficiary with- 

out securing consent of beneficiary named in policy, since such beneficiary has 
vested right in policy. 
(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Superior Court, San Mateo County; George H. Buck, Judge. 
Action on life insurance policy brought by Josephine Denike against the Me- 
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tropolitan Life Insurance Company and Isabelle Denike. From a judgment in 
favor of the last-named defendant, plaintiff appeals. Reversed. 

A. Kincaid and Jos. R. Fitzpatrick, both of Redwood City, for appellant. 

W. P. Caubu, of San Francisco, for respondent Isabelle Denike. 

THOMPSON, Justice pro tem. ‘This is an appeal from a judgment against the 
beneficiary named in an endowment policy of insurance which contained no pro- 
vision for substitution of beneficiaries. ‘The judgment was rendered on the theory 
that the interest of the beneficiary had been assigned and relinquished, which is 
without support in the record. 

July 19, 1906, the Metropolitan Life Insurance Company of New York issued 
a 20-year endowment policy of insurance for the payment of $500 on the life of 
Willitt Denike, naming his mother, Josephine Denike, as beneficiary thereof. The 
policy contained no provision for changing the beneficiary at the option of the 
insured, except in the event of the death of the beneficiary. The policy provided 
that, if the insured should die within the period of 20 years, the policy would be 
paid to the plaintiff, Josephine Denike, “if living, or otherwise to the beneficiary 
designated by the insured, after her death.” The only other provision of the pol- 
icy with reference to the changing of the beneficiary was the condition that: 

“If the beneficiary under this policy shall die previous to the death of the in- 
sured * * * this policy shall revert to the insured * * * who may sub- 
sequently designate another beneficiary. * * *” 

The insured was 19 years of age, and was living with his mother at the time 
this policy was issued. She retained possession of the policy for 10 years, paying 
the premiums thereon. June 2, 1917, the insured married the respondent, Isabelle 
Denike, and subsequently removed his personal belongings from his mother’s home, 
including the policy, which had been kept among her private papers. August 22, 
1917, he signed a written request for the insurance company to pay the proceeds 
of said policy, in the event of his death, to his wife, Isabelle Denike. This re- 
quest was accompanied with a signed acceptance on the part of his wife. Upon 
forwarding this request to the insurance company, the proposed change of bene- 
ficiaries was refused by the company upon the ground that it was necessary for 
the insured to first procure the consent of the beneficiary named in the policy. This 
consent the beneficiary refused to grant, and it was never obtained. August 16, 
1922, the insured was committed to the Napa State Hospital for the Insane, where 
he remained as an inmate until his death, which occurred March 6, 1924. 

Demand was subsequently made upon the insurance company by the respec- 
tive claimants for the payment of the policy, upon the refusal of which this action 
was commenced to determine the ownership of the proceeds of the policy. By con- 
sent of respective parties the proceeds of this policy was paid to the clerk sub- 
ject to final disposition by the court, and the action was then dismissed against 
the insurance company. Upon trial, the court found that the plaintiff had “as- 
signed, transferred, surrendered, and relinquished all her right, title, and interest 
in the policy,” and thereupon rendered judgment in favor of the defendant, Isabelle 
Denike. There is no evidence to support an assignment of the beneficiary’s interest 
in the policy. 

The sole question involved in this appeal is whether, under an ordinary life 
insurance policy which contains no reservation of right to change the beneficiary, 
a substitution may be made by the insured without the consent of the beneficiary 
named in the policy. This question is scarcely open to controversy. 

{1, 2] If the insurance specifically reserves to the insured the right to change 
the beneficiary, this may be done without the consent of the beneficiary named in 
the policy, for under such circumstances the beneficiary secures no vested rights. 
Estate of Castagnola, 68 Cal. App. 732, 230 P. 188; 14 R. C. L. 1388, § 554; 4 
Cooley’s Insurance Briefs, 3755. 


But in an ordinary life insurance policy which contains no reservation author- 
izing the insured to substitute beneficiaries, this may not be done without the con- 
sent of the beneficiary named in the policy, who, by the very designation as bene- 
ficiary, acquires a vested right in the gre & Yore v. Booth, 110 Cal. 238, 42 P. 
808, 52, Am. St. Rep. 81; Simmons v. Miller, 171 Cal. 23, 151 P. 545; Griffith v. 
New York Life Ins. Co., 101 Cal. 627, 36 P. 113, 40 Am. St. Rep. 96; 14 R. C, L. 
1388, § 554; 4 Cooley’s Insurance Briefs, 1355, 1359; 7 Cooley”’s Insurance Briefs 
(supplement) 1355-1359; Mutual Life Ins. Co. v. Swett (C. C. A.) 222 F. 200, Ann. 
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v 


Cas. 1917B, 298; In re Dreuil (D. C.) 221 F. 796. In the case of Yore v. Booth, 
supra, Mr. Justice Beatty says: 

“The decided weight of authority * * * [holds that] a person who pro- 
cures a policy upon his own life, payable to a designated beneficiary, although he 
pays the premiums himself and keeps the policy in his exclusive possession, has 
no power to change the beneficiary, unless the policy itself, or the charter of the 
insurance company, so provides. * * * The beneficiary named in the policy, 
although he has parted with nothing, and is simply the object of another’s bounty, 
has acquired a vested and irrevocable interest in the policy.” 

In the instant case, the appellant acquired both a legal and an equitable in- 
terest in the policy; first by virtue of having been originally named by the insured 
as beneficiary, and, second, by the subsequent payment of premiums for a period of 
10 years. Since the policy made no provision for changing the beneficiary, appel- 
lant could not be divested of her interest in the policy without her consent. : 

Respondent relies upon the case of Jory v. Supreme Council A. L. H., 105 
Cal. 20, 38 P. 524, 26 L. R. A. 733, 45 Am. St. Rep. 17. This case involved a 
mere certificate of mutual benefit society, and not a standard policy of a regular 
insurance company. The by-laws of the mutual society specifically provided that 
a member in good standing might surrender his certificate at any time, and have 
a new one issued, payable to any beneficiary whom he desired to designate. In 
the opinion, Mr. Justice Garoutte said: , , ; 

“For the purpose of changing the beneficiary, the insured complied in detail 
with every rule of the society, save the single one of surrendering the certificate, 
and this she was unable to do after using due diligence to that end.” , 

An entirely different rule prevails with respect to the right of an insured to 
change his beneficiary under the provisions of a regular standard life insurance 
policy and a mere certificate in a mutual benefit society. In the former the bene- 
ficiary immediately acquires vested rights, while in the latter such rights accrue 
only upon the death of the insured. 

In 4 Cooley’s Insurance Briefs, 3758, it is said: 

“The interest of a beneficiary in the certificate on the life of a member of a 


beneficial society is a mere expectancy, which becomes vested only on the death 
of the insured.” 


Likewise, in 14 R. C. L. 1388, it is said: 

“A different rule (from that covered by an ordinary life insurance policy) ap- 
plies in practically every jurisdiction with reference to the certificates of benefit 
societies. Owing to the fact that the beneficiary in such a certificate has no vested 
right therein, it is the general rule that a member of such a society may change 
the beneficiary in the absence of some restriction in the certificate or laws of the 
society, and of course a member’s rights are clear where the right to change the 
beneficiary is reserved.” 

In the Jory Case, above cited, the by-laws authorized the change of bene- 
a in the instant case no such right was reserved in the policy, or 
otherwise. 


The judgment is therefore reversed. 
We concur: Koford, P. J.; Sturtevant, J. 


BOOS v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Supreme Court of Iowa. Nov. 22, 1927. 

216 Northwestern Reporter 50. 
1. INSURANCE—FRAUD REFERRED TO IN STATUTE RELATING TO 
CERTIFICATE OF EXAMINING PHYSICIAN IS THAT OF PROCUR- 


aa cree AND NOT INSURANCE POLICY (CODE 1924, 


(No. 38339.) 


While intention to deceive insurance company may be implied from insured’s 
knowingly making false answers to questions in application, this is not sufficient 
to avoid policy, since fraud or deceit, referred to in Code 1924, § 8770, providing 
that certificate of examining physician shall be conclusive as to health of applicant, 
unless same was procured by fraud, is that of procuring report or certificate of 
physician, and not the policy. 


(For other cases, see Insurance, Dec. Dig. §373[2].) 
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2. INSURANCE—WHETHER EXAMINING PHYSICIAN WOULD HAVE 
MADE DIFFERENT CERTIFICATE, IF INSURANCE APPLICANT 
HAD MADE TRUTHFUL ANSWERS TO QUESTIONS REGARDING 
HEALTH, HELD FOR JURY. 

In action on life insurance policy, where applicant for insurance had made 
false answers to questions whether he had taken cure for alcohol habit, and wheth- 
er he had ever been in asylum for treatment, question whether examining physi- 
cian was misled and deceived thereby, and induced to issue certificate of health, 
when, had he been apprised of facts, he would have issued different certificate, 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from District Court, Chickasaw County; H. E. Taylor, Judge. 

Action upon two policies of life insurance. Verdict, by direction of the court, 
- ene the defendant. From a judgment entered thereon, the plaintiff appeals. 

eversed. 

R. Feyerbend and M. F. Condon, both of New Hampton, for appellant. 

John H. Howard, of New Hampton, and Deacon, Sargent & Spangler, of 
Cedar Rapids, for appellee. 

STEVENS, J. On August 2, 1924, the appellee, Mutual Life Insurance Com- 
pany of New York, issued two policies for $1,000 each upon the life of William 
A. Boos. Both policies named Minnie Boos, appellant, wife of the insured, as 
beneficiary. The insured died June 22, 1925, of heart failure resulting from drink- 
ing an excessive quantity of alcohol. The defense interposed to appellant’s cause 
of action and particularly relied upon as a ground for affirmance was that the cer- 
tificate of the physician was obtained by the fraud and deceit of the insured. 

The original application and certificate of the examining physician was in- 
troduced in evidence, and has been certified to this court for examination. The 
questions printed upon the application to which appellee contends false answers 
were given, with the answers, are as follows: 

“Q. 16. What illnesses, diseases, injuries, and surgical operations have you had 
since childhood? A. No operation or sickness since childhood; no disease.” 

“Q. 18. Have you stated in answer to question 16 all illnesses, diseases, in- 
juries, and surgical operations which you have had since childhood? Answer 
(‘Yes’ or ‘No’)? A. Yes.” 

“Q. 24(e). Have you ever taken cure for alcoholic or drug habit? (If so, 
give date or dates.) No.” 

“Q. 31. Have you ever been at any asylum, cure hospital, or sanitarium for 
treatment, observation, or diagnosis? A. No.” 

The insured had been treataed a few years prior to the date of the examina- 
tion, which was July 29, 1924, by the examining physician for the flu. The illness 
was not of a serious character. The evidence shows that the insured was, on or 
about March 28th, committed to the inebriate hospital by the district court of 
Chickasaw county. The answers, therefore, to questions 24(e) and 31 were wholly 
false. 

{1] It is provided by section 8770 of the Code of 1924 that the certificate of 
the examining physician shall be conclusive as to the health of the applicant, un- 
less the same was obtained by fraud. The examining physician had been acquaint- 
ed with the applicant for 20 years, and, during a portion of that time at least, had 
attended him or his family professionally. He testified that he did not know 
that the applicant had been treated for the liquor habit in the inebriate asylum 
at the time the certificate was signed and forwarded to appellee. 

Counsel do not disagree as to the elements necessary to be shown to consti- 
tute fraud. That the answers to the questions stated were false, and known by 
the applicant to be false, is clearly shown. This being true, the intention to de- 
ceive the company may be implied. This is not, however, sufficient to avoid the 
policy. The additional element that the examining physician was deceived and 
misled thereby and induced to issue the certificate in reliance upon the answers 
to the questions as set forth in the application must be established. 

We said in Weimer v. Economic Association, 108 Iowa, 451, 79 N. W. 123, 
that : 


“The fraud or deceit referred to [in the statute] is that of, procuring the re- 


port or certificate of the physician, and not the policy. : 
The interpretation of the statute here adopted has been consistently followed 
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by this court. Schupanitz v. Farwick 115 Iowa, 451, 88 N. W. 951: Roe v. In- 
surance Ass’n, 137 Iowa, 696, 115 N. W. 500, 17 L. R. A. (N. S.) 1144; Boulting 
v. New York Life Ins. Co., 182 Iowa, 797, 166 N. W. 278; Ley v. Met. Life Ins. 
Co., 120 Iowa, 203, 94 N. W. 568. 

[2] The. question is not, therefore, whether, if true answers had been made 
to the questions, a policy would have been issued by the company. It might, or 
might not, with full information have accepted the risk. The inquiry at this point 
is limited to the effect of the false statements upon the examining physician in 
determining and ascertaining the state of health of the applicant. Was he misled 
and deceived thereby and induced to issue a certificate of health when, had he been 
apprised of the facts, he would not have done so? This question must be answered 
by the testimony of the physician himself. His answers were evasive, but, on 
the whole, frank. Every question printed upon the application was answered by 
the applicant and the answers written thereon by the examiner. Likewise every 
question printed upon the medical examiner’s report were answered by him. The 
examination was evidentally thorough, and must have completely satisfied the ex- 
aminer that the applicant was a fit subject for insurance. To the question: “Do 
you without reservation recommend the applicant for insurance?” the examiner 
answered “Yes.” He was asked time and again by counsel for the appellee to 
state whether he would have so answered the question, if correct answers had been 
made by the applicant to the questions quoted supra. He several times answered 
that he would not without reservation; that he would have left it to the company to 
determine whether it desired to accept the risk, but his answers to the final ques- 
tions propounded to him by counsel were as follows: 

“A. Well, if his physical examination proved to be good, and his treatment 
had been a number of years prior to this examination, I would have said ‘Yes,’ 
and leave it up to the medical examiner to reject him or accept him. 

“Q. That is, if the facts had been disclosed to you? A. Yes. 

“Q. And appeared on the application itself? A. Yes. 

“O. You, with that information in the application, would recommend him 
regardless of the treatment he had received? A. I could do that; yes, sir. 

“Q. I didn’t ask you whether you could; I asked you whether you would, 
Doctor, have signed this unqualified recommendation that appears on Exhibit No. 
if AY Yeu, os 

Can this court say, as a matter of law, on the record thus made, that the cer- 
tificate of the examining physician was obtained by fraud? We have carefully 
read the transcript of this witness’ testimony, and he nowhere states that he would 
not have recommended the applicant for insurance if he had known the true facts. 
The most he appears to have been willing to say was that he would have made 
the recommendation with reservations. He testified that there was nothing in 
the appearance or physical condition of the applicant to indicate that he had taken 
the cure for the liquor habit. It was, we think, for the jury to say whether or 
not, if truthful answers had been made to the question, a different certificate 
would have been issued. The witness repeatedly said that the answers, if truly 
made, would have shown on the application, and this would have put it up to the 
company to determine the advisability of accepting the risk. It is not claimed that 
the medical examination in any way tends to show that the applicant was not a 
fit subject for insurance. The applicant answered the question: “To what extent 
have you used wine, spirits, or malt liquors during the past year? State amount, 
kind, and how much in any one day at the most,” as follows: “Very little whisky.” 
Also the question, “If a total abstainer, how long have you been so?” as follows: 
“Not a total abstainer.” 

The company was therefore informed that the applicant was more or less ad- 
dicted to the use of intoxicating liquors. The application is dated July 29th and 
the policies August 2d. A question of fact was clearly here presented for the 
jury, and we are convinced that the motion to direct a verdict should have been 
overruled. 

Reversed. 

Evans, C. J., and Faville, Kindig, and Wagner, JJ., concur. 
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MORGAN v. INTER SOUTHERN LIFE INS. CO 
Court of Appeals of Kentucky. Oct. 28, 1927. 
299 Southwestern Reporter 186. 

2. INSURANCE—QUESTION OF INSURED’S RIGHTS TO EXTEND IN- 
SURANCE AFTER FAILING TO PAY PREMIUM WHEN DUE AND 
GIVING NOTE THEREFOR AND MAKING PAYMENTS ON NOTE 
WAS QUESTION OF LAW. , 
In action on life insurance policy, where insured had failed to pay premium 

due September, 1923, and gave note and made payments on note which carried 

policy to May 22, 1925, question of insured’s rights to extend insurance on May 

22, 1925, was question of law to be determined by facts and contractual relation 

between parties. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 


4 INSURANCE—FORFEITURES OF INSURANCE POLICIES ARE NEVER 

PERMITTED UNLESS RIGHT THERETO IS CLEARLY ESTABLISH- 
Forfeitures of insurance policies are not favored and are never permitted 
unless right thereto is clearly established. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—UNDER TERMS OF LIFE INSURANCE POLICY, EX- 
TENDED INSURANCE WAS DATED FROM FAILURE TO PAY BAL- 
ANCE ON NOTE GIVEN FOR PREMIUM, NOT FROM DATE PRE- 
MIUM WAS DUE. 

Under life insurance policy providing that, “if insured shall fail to pay any 
premium or any indebtedness when due, * * * company shall grant extended 
insurance,” extension of insurance was to be dated from failure to pay, which 
was from May 22, 1925, when balance on note given for premium became due 
and was not paid, and not from date premium, for which note was given, became 
due. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


6. INSURANCE—RULE THAT ALL DOUBTS REGARDING MEANING OF 
POLICY OF INSURANCE MUST BE SOLVED AGAINST COMPANY 
SHOULD BE STRICTLY APPLIED IN CASE OF LIFE INSURANCE 
AFTER DEATH OF INSURED. 

Rule that all doubts in regard to meaning of policy of insurance must be 
solved against company should be strictly applied in case of life insurance after 
death of insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Circuit Court, Whitley County. 

Action by Rosetta Morgan against the Inter Southern Life Insurance Com- 
pany. a a judgment dismissing her petition, plaintiff appeals. Reversed and 
remanded. 


R. L. Pope, of Knoxville, Tenn., and R. C. Browning, of Williamsburg, for 
appellant. 


Tye, Siler, Gillis & Siler, of Williamsburg, for appellee. 


Drury, C. Rosetta Morgan was unsuccessful in her efforts to collect a policy 
of insurance on the life of her husband, James D. Morgan, and prosecutes this 
appeal from the judgment dismissing her petition. On September 22, 1922, the 
Inter Southern Life Insurance Company, hereinafter referred to as the insurance 
company, executed and delivered to James D. Morgan a policy of insurance by 
which it undertook, in consideration of an application made by Morgan, and an 
annual premium of $30.16 payable on the 22d day of September, to pay to Rosetta 
Morgan, the wife of the insured, $1,000 upon proof of his death. 

Plaintiff in her petition pleaded the execution of this policy, the death of 
Morgan on August 15, 1925, while the policy was in full force and effect, the 
making of a proof of loss, and the failure of the insurance company to pay. 

The insurance company fined two paragraphs of answer. The first paragraph 
was a categorical denial of the petition. In the second paragraph it admitted 
the execution of the policy, and set out the provisions with reference to the pay- 
ment of premiums and extended insurance, then alleged on September 22, 1924, 
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a premium of $30.16 became due, which Morgan failed to pay, and in lieu of 
which payment, executed the following note: 
“Policy No. 115684. September 22, 1924. 

“On or before ninety days, after date without grace, and waiving demand or 
notice, I promise to pay to the order of the Inter Southern Life Insurance Com- 
pany, twenty three and no/100 dollars at home office, Louisville, Ky., with interest 
at the rate of six per cent. per annum. 

“This note is accepted by said company at the request of the maker, together 
with $7.16 in cash, on the following express terms and conditions: 

“1, That, although no part of the premium due on the 22d day of September, 
1924, under policy No. 115684 issued. by the Inter Southern Life Insurance Com- 
pany on the life of James D. Morgan has been paid, the insurance thereunder 
shall be continued in force until midnight of the due date of this note. 

“2. That if this note, with interest, is paid on or before the date it becomes 
due, or at the company’s option, within ten days thereafter, such payment, to- 
gether with said cash, will then be accepted by the company as payment of said 
premium, and all rights under said policy shall thereupon be the same as if said 
premium had been paid when due. 

“3. That, if this note is not paid on or before the date it becomes due, it shall 
thereupon automatically cease to be a claim against the maker, and the company 
shall retain said cash as part compensation for the privileges granted herein and 
for keeping said insurance in force to the due date of this note; and all rights 
under said policy shall be the same as if said cash had not been paid nor this 
agreement made. 

“4. That the company has duly given every notice required by law in respect 
to said premium, and in further consideration of the rights and privileges granted 
herein, the maker hereof does hereby waive every other notice in respect to 
said premium or this note; it being well understood by the maker hereof that the 
company would not have accepted this agreement if notice of any kind were 
required as a condition to the full enforcement of its terms. 

“$23.00 J. D. Morgan, Corbin, Ky.” 

It admitted that at that time Morgan paid $7.16 and alleged that this note was 
not paid when it became due, but that on January 16, 1925, Morgan paid on the 
note $5.35, which was then credited thereon, and the note extended for another 
90 days, or to March 22, 1925, and pleaded it then notified Morgan that this 
extension was granted without otherwise altering the terms of the note. Morgan 
again failed to pay in full, but on April 17, 1925, he paid $5.27 which was credited 
on the note, and the due date of the note was extended to May 22, and the insur- 
ance company pleaded it immediately notified Morgan that this extension was 
made and was granted without otherwise altering the terms of the note. The 
insurance company alleged that this note became due on May 22, that the bal- 
ance thereon was then $13, that same has never been paid, and no further ex- 
tension of the note was ever made. The insurance company also admitted in 
this second paragraph of its answer that on September 22, 1924, Morgan was 
by the terms of this policy entitled to extended insurance for 242 days under 
the automatic nonforfeiture clause. 

Mrs. Morgan demurred to this answer. Her demurrer was overruled. She 
then filed reply in three paragraphs. In the first paragraph she denied that 
these extensions were made without altering the terms of the note, and denied 
that Morgan was ever notified that the terms of the note had not been modified. 
In the second paragraph of her reply, she pleaded that the $7.16 paid on Septem- 
ber 22, 1924, and the promissory note for $23 then executed represented the pre- 
mium of $30.16 then due, and that by accepting payment thereon, of $5.35, on the 
16th of January, 1925, and $5.27 on the 17th of April, 1925, after the maturity of 
the note, and by the retention of the note and receiving these two partial pay- 
ments thereon, the insurance company had waived its right to cancel the policy 
on December 22, 1924, as provided in the note. 


In the third paragraph of her reply, she alleged that, in addition to the 242 
days of extended insurance to which the insurance company admitted Morgan was 
entitled, he was also entitled by reason of the three cash payments on the note of 
$7.16, $5.35, and $5.27, to an additional 205 days of extended insurance, or a 
total of 447 days. Further, that it was not intended that this extended insur- 
ance would run concurrently with the time for which Morgan had paid his par- 
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tial premium but should begin at the end of said period or May 22, 1925. To this 
reply, the insurance company filed a demurrer which was sustained. Mrs. 
“Wh pane declined to plead further, and the judgment dismissing her petition 
followed. 

[1, 2] The first contention of these parties is directed to the sufficiency of the 
petition, which did not contain any allegation that any premium had been paid 
except one paid when the policy was issued It is insisted that the allegation 
that Morgan died while the policy was in full force and effect is merely a con- 
clusion of the pleader, and is insufficient. Reliance is had upon the case of 
Noble v. Southern States Mutual Life Ins. Co., 157 Ky. 46, 162 S. W. 528, where 
we said: “ It was necessary for plaintiff to allege payment or some adequate 
excuse for nonpayment.” Mrs. Morgan in her reply had alleged these things, 
but the insurance company cites the case of Hodge Tobacco Co. v. Sexton, 166 
Ky. 219, 179 S W. 36, wherein we said: 

“A plaintiff cannot maintain a cause of action and seek a recovery of one 
made a defendant by stating a cause of action and seeking a recovery from such 
person in a reply. According to the provisions of the Civil Code, the plaintiff 
must necessarily seek a recovery in his petition, or by an amended petition.” 

[3] This petition is perhaps not in the best form, but no demurrer was filed 
to it, and we have often held that a petition can be cured by an answer, and, 
when the insurance company answered, it set up as the basis of its defense the 
failure of Morgan to pay the premium of $30.16 which fell due on September 22, 
i924. This was an implied admission that the premium due in September, 1923, 
had been paid, and supplied the want of that allegation in the petition. Nothing 
can be gained by an extended discussion of the court’s ruling in sustaining the 
demurrer to the reply and over ruling the demurrer to the answer . The parties 
by these pleadings have established the issue of the policy; payment of the prem- 
ium due in September, 1923; the failure to pay the entire premium due in Septem- 
ber, 1924; the payment of $7.16 in cash; the giving of a note for $23 for the 
halance; the payment of $5.35 and $5.27 on that note; the failure to pay the bal- 
ance of $13 that came due on May 22, 1925; the death of Morgan on August 15, 
1925; the right of Morgan to 242 days of extended insurance on September 22, 
1924, without paying a cent or doing a thing; that he did not then avail himself 
thereof, but made three cash payments on this premium; and that these pay- 
ments carried the policy to May 22, 1925. With these things admitted there is 
left but one question, and that is, What were Morgan’s rights-on May 22, 1925? 
This is a question of law, to be determined by these facts and the contractual 
1elation between the parties. ; 

[4-6] The insurance company contends this extension of 242 days is to be 
computed from September 22, 1924, while Mrs. Morgan insists it should be com- 
puted from May 22, 1925. In the third clause of the note it is provided: 

“If this note is not paid on or before the date it became due * * * all rights 
under this policy shall be the same as if said cash had not been paid nor this 
agreement made.” 

Forfeitures are not favored, and are never permitted unless right thereto is 
clearly established. By these cash payments Morgan kept this policy alive to 
May 22, 1925. The policy provided that— 

“If insured shall fail to pay any premium or any indebtedness when due, * 
* * the company shall grant the extended insurance,” etc. 

That means the extension is to be dated from the failure to pay—in this 
case, from May 22, 1925. No reasonable construction of this note would date the 
beginning of such extended insurance from another time, but, if the two con- 
structions of this note were equally reasonable, then the construction most fav- 
orable to the insured would be accepted. 

“The rule that all doubts in regard to the meaning of a policy of insurance 
must be solved against the company should be strictly applied in the case of life 
insurance after the death of insured.” 37 C. J. 408; Newark Mut. Benefit Life 
Ins. Co. v. Louisville First National Bank, 69 S. W. 1, 24 Ky. Law Rep. 580. 


Having reached this conclusion, it is not necessary for us to determine the 
question of Morgan’s rights to 205 days of additional extended insurance for 
which Mrs. Morgan is asking, as this 242 days of extended insurance, when com- 
outed from May 22, 1925, will be sufficient to carry the insurance beyond the date 
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of Morgan’s death. Mrs. Morgan was entitled to a judgment on the face of the 
papers. The court erred in dismissing her petition. 

The judgment is therefore reversed and the cause remanded for proceedings 
consistent with this opinion. 


CONLEY v. MODERN LIFE INS. CO. OF MINNESOTA. (No. 26235.) 
Supreme Court of Minnesota. Oct. 28, 1927. 
215 Northwestern Reporter 836 
(Syllabus by the Court.) 

INSURANCE—OBTAINING APPLICATION FOR INSURANCE AND PRE- 

MIUM NOTE BEFORE ISSUANCE OF PERMIT TO COMPANY HELD 

TO ESTABLISH CONTRACT OF INSURANCE (GEN. ST. 1923, § 3373). 

The facts are undisputed and establish a contract of insurance and not a 
mere unaccepted application therefor. 


(For other cases, see Insurance, Dec. Dig. §665[2].) 


Appeal from District Court, Ramsey County; Carlton F. McNally, Judge. 

Action by Clara N. Conley against the Modern Life Insurance Company of 
Minnesota. Verdict for plaintiff. From an order denying a motion for judgment 
non obstante or a new trial, defendant appeals.. Affirmed. : 

Todd, Fosnes & Sterling and R. H. De Lambert, all of St. Paul, for appell- 
ant. 

Kerr, Nelson, Burns & Mohan, of St. Paul, for respondent. 


Taytor, C. The defendant was incorporated under the laws of this state in 
the spring of 1921 as a life insurance company, Section 3373, G. S. 1923, being 
section 3460, G. S. 1913, reads: 

“No life company shall be qualified to issue any policy until application for 
zt least two hundred thousand dollars of insurance, upon lives of at least two 
hundred separate residents, have been actually and in good faith made, accepted 
and entered upon its books and at least one full annual premium thereunder, 
based upon the authorized table of mortality, received in cash or in absolutely 
payable and collectible notes. A duplicate receipt for each premium, conditioned 
for the return thereof unless the policy be issued within one year thereafter, 
shall be issued, and one copy delivered to the applicant and the other filed with the 
commissioner, together with the certificate of a solvent authorized bank in the 
state, of the deposit therein of such cash and notes, aggregating the amount 
aforesaid specifying the maker, payee, date of maturity and amount of each. 
Such cash and notes shall be held by it not longer than one year, and at or be- 
fore the expiration thereof to be by it paid or delivered, upon the written order 
of the commissioner, to such company or applicants respectively. 


To enable it to comply with the requirements of the statute and obtain a 
charter or certificate from the insurance department authorizing it to do busi- 
ness, defendant solicited applications for insurance, and among others solicited 
znd obtained an application from Lloyd V. Conley, plaintiff's husband, for in- 
surance upon his life in the sum of $2,500 payable to plaintiff. This application 
together with Conley’s promissory note for the sum of $92.97 for one year’s pre- 
mium on the policy applied for was made and delivered to defendant on July 
27, 1921, and at the same time defendant executed and delivered to him the con- 
ditional receipt required by the statute. On October 18, 1921, defendant made an 
application to the insurance department for a charter in which it stated that— 

“Two hundred and twenty-six applicants for life insurance, aggregating a 
coverage of $815.000.00 with annual premiums of $32,641.07 have been accepted 
and herewith the duplicate and conditional receipts are submitted together with 
a list of the same.” 

With the application for a charter defendant submitted a detailed list of 
the 226 applications for insurance and of the promissory notes given for the first 
year’s premiums, and included therein the application and promissory note of 
Lloyd V. Conley. Defendant also submitted a financial statement which stated 
that it held among its assets premium notes amounting to the sum of $32,641.07, 
and the note given by Conley was included in this amount It also submitted a 
certificate from the Central Metropolitan Bank that it had deposited cash and 
premium notes to that amount in that bank and the note of Conley was one of the 
notes so deposited. The duplicate conditional receipts were also filed with the de- 
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partment as required by the statute, including the receipt issued to Conley. Pur- 
suant to this application and upon the showing made by the accompanying pa- 
pers, the insurance department, on October 19, 1921, authorized defendant to do 
business as a life insurance company in the state of Minnesota. 

Conley died November 2, 1921, without a policy having been issued to him. 
Plaintiff asserted that a contract of insurance had heen entered into -and brought 
suit to recover the amount thereof. Defendant asserted that no contract had 
been entered into for the reason that the application signed by Conley stated 
that the insurance should be effective from the date of his medical examination 
if defendant should be satisfied of his insurability on that date, and that the 
medical examination had never been taken. There was no dispute as to the facts 
and at the close of the trial both parties moved for a directed verdict. The 
court denied both motions, and then stated that he understood that both counsel 
agreed that if there was any question for a jury, it was whether defendant had 
waived its right to a medical examination. He then submitted that question to 
the jury who returned a verdict for plaintiff. Defendant appealed from an order 
denying a motion for judgment non obstante or a new trial. 

Defendant cites numerous authorities in support of the prosposition that an 
application for life insurance is a mere offer and does not ripen into a contract 
until accepted. This is undoubtedly true. The question here is whether defend- 
ant accepted Conley’s application. There is no claim that it could not accept 
an application without a medical examination if it saw fit to do so. 

Defendant through its secretary and treasurer solicited and obtained Conley’s 
application for the purpose of submitting it to the insurance commissioner as one 
of the applicantions “actually and in good faith made, accepted and entered upon 
its books,” required by the statute as a condition precedent to the insuance of 
a charter authorizing it to do business. As a part of the same transaction it ob- 
tained Conley’s promissory note for the premium for one year for the purpose of 
complying with the provision of the statute which required it to have received 
such premium “in cash or in absolutely payable and collectible notes,” as a con- 
dition precedent to the issuance of such charter Defendant submitted to the com- 
missioner a list of 226 applications with the statement that they “have been 
accepted.” Conley’s application was one of these. It also submitted to the com- 
missioner a list of promissory notes which it had received for first year pre- 
miums, a certificate from a bank showing that these notes had been deposited 
therein as required by the statute and a statement from its books showing that 
they were held as assets of the company. Conley’s note was included in each of 
those lists. Defendant made these statements and representations to show that 
it had compiled with the statutory conditions precedent to the insurance of a char- 
ter and by means thereof procured its charter. s 

If the application remained a mere offer, the applicant had the right to with- 
draw it; and the representation that it had been accepted and the representation 
that the note given for the premium was “absolutely payable and collectible” and 
a part of defendant’s assets were both untrue, which would place defendant in 
ihe position of having made false and fraudulent representation to enable it to 
obtain its charter or license'to do business. From the fact known to all parties 
that the application was procured for the express purpose of being presented to 
the insurance department as one of the accepted applications required by the 
statute and the other facts previously stated, we think it fairly appears that what 
the parties understood and intended was a valid contract conditioned upon the 
issuance of a charter and not a mere unaccepted offer, and that defendant is not 
in position to contend otherwise. 37 C. J. 380. 

Order affirmed. 


OLSON v. AMERICAN CENTRAL LIFE INS. CO. (No. 26251.) 
Supreme Court of Minnesota. Nov. 4, 1927. 
216 Northwestern Reporter 225. 
(Syllabus by the Court.) 
1. INSURANCE—APPLICATION FOR LIFE INSURANCE DOES NOT BE- 
COME CONTRACT UNTIL ACCEPTED. 
An application for life insurance is a mere proposal and does not become a 
contract until accepted. . 
(For other cases, see Insurance, Dec. Dig. § 130[2].) 
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2. INSURANCE—UNDER APPLICATION PROVIDING THAT LIFE IN- 
SURANCE IS EFFECTIVE ONLY ON INSURER’S APPROVAL, NO 
CONTRACT OF INSURANCE EXISTS PRIOR TO APPROVAL. 

Where the application provides that the insurance shall not become effective 
until the approval of the application by the insurer, no contract of insurance ex- 
ists prior to such approval. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 


3. INSURANCE—PROVISION OF APPLICATIONS THAT LIFE POLICY 
SHALL BEAR APPLICATION’S DATE AND TIME COVERED BY 
PREMIUM SHALL BE MEASURED THEREFROM DOES NOT 
CHANGE PROVISION THAT INSURANCE SHALL BE EFFECTIVE 
ON INSURER’S APPROVAL. 

That the application provides that the policy shall bear the same date as the 
application and that the time covered by the premium shall be measured from 
that date does not change the rule, for the assent of both parties is necessary to 
create a contract. 


(For other cases, see Insurance, Dec. Dig. § 130[2].) 


4. INSURANCE—INSURER’S REFUSAL OF APPLICATION FOR LIFE IN- 
SURANCE PROVIDING INSURANCE WAS EFFECTIVE ONLY ON 
INSURER’S APPROVAL HELD TO PREVENT ARISING OF CON- 
TRACT. 

The application in question was not accepted and no contract of insurance 
existed. 


(For other cases, see Insurance, Dec. Dig. § 130[2].) 


Appeal from District Court, Carver County; C. M. Tifft, Judge. 

Action by John Olson against the American Central Life Insurance Com- 
pany. Verdict for plaintiff. From an order denying its alternative motion for 
judgment notwithstanding the verdict or for a new trial, defendant appeals. 
Judgment ordered for defendant. 


Doherty, Rumble, Bunn & Butler, of St. Paul, for appellant. 

Herbert P. Keller & George G. Chapin, both of St. Paul, for respondent. 

Taytor, C. The court decided a verdict for plaintiff, and defendant appeals 
from an order denying its alternative motion for judgment notwithstanding the 
verdict or for a new trial. The question presented is whether defendant entered 
into a contract to insure the life of plaintiff’s son, Merritt Olson. The facts are 
not in dispute. At the solicitation of defendant’s agent, Merritt Olson made an 
application for a policy of life insurance September 12, 1925. He was examined 
by defendant’s medical examiner September 14, and paid the premium for one 
year to defendant’s agent September 16. He was taken ill with infantile paral- 
vsis September 18, and died therefrom September 23. Defendant received the ap- 
plication at its home office September 16; received the report of the medical ex- 
amination September 17; received the premium September 23; and received no- 
tice of the applicant’s illness September 25. Defendant rejected the application 
immediately after receiving this notice and thereafter duly tendered a return of 
the premium. The formal rejection of the application two days after the death of 
the applicant could not affect the rights of the parties, although defendant did 
not know of the death at that time. Defendant does not base its claim of non- 
liability on that fact, but on the fact that the application had never been accepted 
or approved. 

The application contained this provision: 

“I desire policy issued as of date. And I agree that the period to cover which 
the first premium is paid shall end one year after said date and that each policy 
year shall end on successive anniversaries of said date. I also agree that the 
insurance hereby applied for shall not take effect until the payment of the first 
premium thereon, and the approval of this application by the company.” 

_ it a provided for a return of the premium if the company did not accept 
the risk. 

The application was on a printed form and the words, “I desire policy issued 
as of,” in the paragraph above quoted, were followed by a blank space for the 
insertion of the date. The word “date,” italicized above, was written in this 
space. The agent who took the application was well acquainted with Merritt 
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Olson, a high school boy 17 years of age, and the Olson family. He filled out 
the application partly from his own knowledge and partly from information given 
him by Merritt in answer to questions. He inserted the word “date” in the 
blank, and says he may have done so without mentioning it to Merritt. 


Although the application was never accepted or approved by the company, 
plaintiff urges that as the policy was to be issued as of the date of the application 
and the premium paid covered the risk for one year from that date, defendant 
should be held to have contracted to insure Merritt from the date of his applica- 
tion if he was in fact an insurable risk on that date. The report of the medical 
examination showed that he was an insurable risk at the time it was taken. De- 
fendant delayed acting upon the application in order to obtain further informa- 
tion as to Merritt’s occupation to enable it to determine whether he came within 
the single or double indemnity class. He died before this information was re- 
ceived or any action had been taken. 


[1] It is well settled that an application for life insurance is a mere proposal 
and like any other offer does not become a contract until accepted. Heiman v. 
Phoenix M. L. Ins. Co., 17 Minn. 153 (Gil. 127), 10 Am. Rep. 154; Hertz v. Se- 
curity Mutual Ins. Co., 131 Minn. 147, 154 N. W. 745; Sawyer v. Mut. Life Ins. 
Co., 166 Minn. 207, 207 N. W. 307; 32 C. J. 1102; 37 C. J. 380. But plaintiff argues 
that unless the insurance begun on the date of the application the premium 
would cover a period during which defendant did not assume the risk, and the 
insured would be paying for insurance for a period when he was not insured. 
He cites Koivisto v. Bankers’ & Merchants’ Fire Ins. Co., 148 Minn. 255, 181 N. 
W. 580, in support of the claim that the insurance took effect on the date of the 
application. That case involved a fire insurance policy. Koivisto made an ap- 
plication for the insurance and paid the premium therefor to the agent of the 
company, who agreed that the insurance should be in force from that date, and 
the question involved was whether the agent had authority to make such a con- 
tract. In sustaining a finding that the agent had such authority the court stressed 
the fact that the company dated policies as of the date of the applications and 
that the insured would be paying for insurance which he did not receive unless 
it became effective on that date. In Hertz v. Security Mutual Insurance Co., 131 
Minn. 147, 154 N. W. 745, a case much like the case at bar, it is pointed out that 
the method of procuring life insurance differs from the method of procuring 
fire insurance, and that facts which are important in determining whether a 
contract of fire insurance has been consummated may be of little weight in de- 
lermining that question in respect to life insurance. In that case the medical 
¢xamination had been made and the premium paid and the application had been 
received at the home office, but before it had been acted upon the applicant died. 
It was claimed that the agent had agreed that the insurance should be in force 
from the date of the application, but the court found that the agent had no 
authority to make such a contract and that no contract existed. When the 
policy was to be dated does not appear in that case and the point here urged was 
not raised. 

In addition to the Koivisto Case plaintiff also cites Albers v. Security Mut. 
Life Ins. Co., 41 S. D. 270, 170 N. W. 159; Reynolds v. Northwestern Mut. Life 
Ins. Co., 189 Iowa, 76, 176 N. W. 207; and Palm v. Medina Co. Mut. Fire Ins. Co., 
20 Ohio, 529. 


These cases differ materially from the case at bar. In the Albers Case it 
was held that the application together with the binding receipt constitued a con- 
tract for present insurance for the reason that Albers could not withdraw his 
application but was obligated to pay the first premium even if he refused to ac- 
cept the policy. In the Reynolds Case the application expressly provided that the 
insurance should become effective from the date of the medical examination if 
the company should be ‘satisfied of the insurability of Reynolds on that date. 
The court held that the company was justified in rejecting the application for the 
reason that Reynolds was not an insurable risk on the date of his medical ex- 
amination, although the examiner had reported him as insurable. The Palm 
Case involved an application for fire insurance. Under the rules of the com- 
pany the policy took effect on the date of the application unless the insured di- 
rected otherwise. The court held that the application contained no provision re- 
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quiring it to be approved by the company and that the insurance took effect on 
the acceptance by the agent of the application and premium. 

[2, 3] That the assent of both parties to the same set of terms is necessary 
to create a contract is axiomatic. An offer never becomes a contract until ac- 
cepted. Where an application provides that the insurance shall not take effect 
until the approval of the application by the insurer, no contract of insurance ex- 
ists prior to such approval, although the application also provides that the policy 
shall bear the same date as the application and that the time covered by the 
premium shall be measured from that date. Steinle v. New York Life Ins. Co. 
(C. C. A.) 81 F. 489; Mohrstadt v. Mutual Life Ins. Co. (C. C. A.) 115 F. 81; 
Rushing v. Manhattan Life Ins. Co. (C. C. A.) 224 F. 74; Bradley v. New York 
Life Ins. Co. (C. C. A.) 275 F. 657; Cooksey v. Mutual Life Ins. Co., 73 Ark. 117, 
83 S. W. 317, 108 Am. St. Rep. 26; Weelock v. Clark, 21 Wyo. 300, 131 P. 35, Ann, 
Cas. 1916A, 956; Long v. New York Life Ins. Co., 106 Wash. 458, 180 P. 479. 

Where a policy had been issued in conformity with such an application and 
the company sought to avoid liability on the ground that the policy had lapsed 
for failure to pay a subsequent premium within the time stated in the policy, it 
has been held that in order to avoid a forfeiture the time covered by the pre- 
miums previously paid will be measured from the time that the policy actually 
took effect and not from its date. McMaster v. New York Life Ins. Co., 183 U. 
S. 25, 22 S. Ct. 10, 46 L. Ed. 64; Stinchcombe v. New York Life Ins. Co., 46 Or. 
316, 80 P. 213; Chestnut v. Security Mut. Life Ins. Co., 208 Mo. App. 130, 232 S. 
W. 203; Halsey v. Am. Central Life Ins. Co., 258 Mo. 659, 167 S. W. 951. These 
decisions do not militate against but rather support the established rule above 
stated. 

[4] In the instant case the application was never approved or accepted by de- 
fendant, and we are constrained to hold that no contract of insurance was ever 


made. It follows that judgment should have been directed for defendant and it 
is so ordered. 


GREAT SOUTHERN LIFE INS. CO. v. CAMPBELL. (No. 26553.) 
Supreme Court of Mississippi, Division B. Oct. 17, 1927. 
114 Southern Reporter 262. 
(Syllabus by the Court.) 

1, INSURANCE—DEATH FROM ACT OF INSANE PERSON WITHOUT 
CAUSE HELD COVERED BY DOUBLE INDEMNITY CLAUSE OF IN- 
SURANCE POLICY, REGARDLESS OF EXEMPTION OF DEATH RE- 
SULTING FROM “HOMICIDE.” 

Where an insurance policy, providing for double indemnity in case of ac- 
cident, provides therein that it will not be liable if death results from homicide, 
where the killing is the act of an insane person without cause or justification, it 
is not within the exception, and the company is liable; the word “homicide” 
being used in the sense of intentional homicide. 

(For other cases, see Insurance, Dec. Dig. § 464.) 


2. TRIAL—IF FACTS ARE UNDISPUTED AND ONLY ONE REASONABLE 

a CAN BE DRAWN PEREMPTORY INSTRUCTION IS 
ROPER. 

A peremptory instruction is proper, where the facts are undisputed, and only 
one reasonable inference can be drawn from the facts disclosed. 

(For other cases, see Trial, Dec. Dig, § 142.) 

(Additional Syllabus by Editorial Staff.) 

3. INSURANCE— “SUICIDE” IN INSURANCE POLICY IS CAPABLE OF 
EMBRACING SELF-DESTRUCTION, RESULT OF SANE OR INSANE 
ACT. 

Word “suicide” in insurance policies exempting insurer from liability for 
death from suicide is capable of embracing self-destruction, result of sane or in- 
Sane act. 

(For other cases, see Insurance, Dec, Dig, § 446.) 


Appeal from Circuit Court, Lincoln County; E. J. Simmons, Judge. 
Action by Mrs. Clara Campbell against the Great Northern Life Insurance 
Company on a policy. From a judgment for plaintiff, defendant appeals. Affirmed. 
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3rady, Dean & Hobbs, of Brookhaven, for appellant. 

H. V. Wall, of Brookhaven, for appellee. 

Erurivck, J. [l, 2] The appellee filed a declaration in the circuit court on an 
insurance policy on the life of her husband, Jesse Campbell, who, it was alleged, 
met his death by accident, in that he was shot by one Ab Mitchell, an insane 
person, and died as a result thereof; that the appellant company had paid $1,000 
on account of the death of the said Jesse Campbell, under the terms of the said 
policy, but refused to pay the additional $1,000, for which the appellee made de- 
mand, under the terms of the policy. The insurance policy in question contained 
the following clause, which is relied upon to sustain the action: 

“In event of death from accident the company agrees to increase the amount 
payable hereunder to two thousand dollars ($2,000.00), upon due proof that the 
death of the insured occurs during the premium paying period, while this policy 
is in full force and effect, before any benefit or value under any of the pro- 
visions in this policy other than loans shall have been claimed and allowed, or 
granted automatically, and before the attainment of age 60 by the insured, 
provided such death results solely from bodily injuries, caused directly, exclusively 
and independently of all other causes by external, violent and purely accidental 
means, and provided also that such death shall have ensued within 90 days from the 
date of such injuries and shall not be the result of homicide, nor be caused directly 
or indirectly by self-destruction while sane or insane, disease or illness of any 
kind, physical or mental infirmity, any violation of law by the insured, military 
or naval service of any kind in time of war,or by engaging as a passenger or 
otherwise in submarine or aeronautic expeditions.” (Underscoring supplied.) 

The appellant filed the general issue to the declaration, and also pleaded 
that the appellee was not entitled to recover the additional $1,000, under the 
terms of the policy, since by said policy it was provided that the additional 
$1,000 was not to be paid if the insured met his death as a result of homicide. 

The plaintiff introduced proof upon the issue, which proof showed that the 
slayer of the deceased was insane at the time of the killing, and also introduced 
proof that there was no bad feeling between the parties prior to the shooting; 
that Mr. Campbell, the deceased, traded with Ab Mitchell, who ran a small store. 

The company offered no proof, but contended that there was no liability, be- 
cause the proof failed to show that there was no eye-witness to the killing, and 
failed, therefore, to show that there was an absence of aggression on the part of 
Campbell concerning the killing. 

The proof for the plaintiff, we think, established beyond all reasonable doubt 
that Mitchell was insane at the time of the killing, and that no other reasonable 
conclusion could be drawn from the proven facts. We think also that the facts 
showed with clearness that there was no probable cause for the said killing, and 
that, consequently, the facts for the plaintiff, being uncontested, must be taken 
as true, and when so taken are sufficient to establish the fact that Mitchell was 
‘nsane at the time of the killing, and that he shot the deceased, Campbell, without 
legal cause. 

The question for decision then turns upon the construction of that part of 
the above clause, “and shall not be the result of homicide.” It is contended by 
the appellant that the word “homicide,” as used in this policy, means the killing 
of one person by another or through the agency of another, and that it is ir- 
relevant whether the person committing the act was sane or insane; that the kill- 
ing of a person by an insane person is homicide within the meaning of the in- 
tendment of the clause, regardless of his condition or the circumstances. 


It is contended that our statutes define “homicide” under many circumstances, 
including justifiable homicide and unintentional homicide, and, consequently, the 
intent or the condition of mind, or its ability to form an intent, is immaterial. 
This argument is plausible, and, if there was no authority upon the proposition, 
we might reach a conclusion in harmony with the argument made. It is true 
that our statutes define homicide and, under some circumstances, make it ex- 
cusible, justifiable, and make manslaughter of many kinds of killing which do not 
result from intentional acts; but we find upon investigation that the authorities 
dealing with the suicide clause generally, if not universally, hold that the clause 
against suicide is not a defense where the person who kills himself is insane at 
the time of the commission of the act, unless the policy expressly provides against 
suicide whether committed by a sane or insane person. 
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It is familiar learning that insurance policies are to be construed most strongly 
against the insurer, who usually draws the contract and provides the exceptions 
contained in the clauses in such policies. 

[3] The word “suicide” is capable of embracing self-destruction, the result 
of a sane or insane act, since the person in either case kills himself or brings 
his death about by means of a physical act performed by himself. 

The appellant is a corporation incorporated under the laws of the state of 
Texas. The Texas court in a recent case (Jefferson Standard Life Insurance Co. 
v. Myers [Tex. Com. App.] 284 S. W. 216), a suit upon a double indemnity insur- 
ance policy for the sum of $3,000, if death resulted from natural causes; if, on the 
other hand, it was accidental, it was for $6,000, decided in favor of the appellee. The 
insured came to his death as the direct result of a gunshot wound inflicted by 
an insane woman, and the court gave judgment for the amount sued for, which 
included the double indemnity feature. Counsel in that cause undertook to avoid 
liability for the double indemnity upon the theory that death was due to “bodily 
injury inflicted by another person”, but the court held, and fortified its holding 
by numerous authorities, that the liability existed. In the third syllabus, it was 
held that: 

“Exemption from liability under double indemnity clause for death due 
to bodily injury ‘inflicted’ by another person held only to extend to intentional 
injuries to insured, and therefore not to shooting by insane person; ‘inflicted’ 
necessarily implying action which involves exercise of will.” 

In that case the double indemnity clause of the policy read as follows: 

“The company will pay the beneficiary in full settlement of all claims here- 
under double the face amount of this policy if, during the premium paying period, 
and before default in the payment of any premium, and before waiver of any 
premium on account of disability, and before any nonforfeiture provision is in 
effect, the death of the insured results from bodily injury, in ninety days after the 
occurrence of such injury, provided death results directly and independently of all 
other causes from bodily injury effected solely through external, violent and ac- 
cidental means while the insured is sane and sober; except these provisions do not 
apply if the insured shall engage in military or naval service or any allied branch 
thereof, in time of war, or in case death results from bodily injury inflicted by an- 
other person or by the insured himself, or from engaging in aeronautic or sub- 
marine operations, either as a passenger or otherwise, or from any violation of law 
by the insured, or from a state of war or insurrection, or self-destruction, whether 
during the first policy year or afterward.” 

At page 218 of 284 S. W., the court quotes from the case of Accident In- 


surance Co. of North America v. Crandal, 120 U. S. 527, 7 S. Ct. 685, 30 L. Ed. 
740, as follows: 


“The single question to be decided, therefore, is whether a policy of insur- 
ance against ‘bodily injuries, effected through external, accidental and violent 
means,’ and occasioning death or complete disability to do business, and provid- 
ing that ‘this insurance shall not extend to death or disability which may have 
been caused wholly or in part by bodily infirmities or disease, or by suicide, or 
self-inflicted injuries,’ covers a death by hanging one’s self while insane. 


“The decision upon the effect of a policy of life insurance, which provides 
that it shall be void if the assured ‘shall die by suicide,’ or ‘shall die by his own 
hand,’ go far towards determining this question. This court, on full consider- 
ation of the conflicting authorities upon that. subject, has repeatedly and uniform- 
ly held that such a provision, not containing the words ‘sane or insane,’ does not 
include a self-killing by an insane person, whether his unsoundness of mind is 
such as to prevent him from understanding the physical nature and consequences 
of his act, or only such as to prevent him, while foreseeing and premeditating its 
physical consequences, from understanding its moral nature and aspect. Life 
Ins. Co. v. Terry, 82 U. S. (15 Wall.) 580, 21 L. Ed. 236; Bigelow v. Berkshire L. 
Ins. Co., 93 U. S. 284, 23 L. Ed. 918; Insurance Co. v. Rodel, 95 U. S. 232, 24 L. 
Ed. 433; Manhattan L. Ins. Co. v. Broughton, 109 U. S. 121, 3 S. Ct. 99, 27 L. Ed. 
878. In the last case, which was one in which the assured hanged himself while 
insane, the court, repeating the words used by Mr. Justice Nelson, when Chief 
Justice of New York, said that ‘self-destruction by a fellow being bereft of reason 
can with no more propriety be ascribed to the act of his own hand than to the 
deadly instrument that may have beén used by him for the purpose,’ and ‘was 
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no more his act, in the sense of the law, than if he had been impelled by ir- 
resistible physical force.’ 109 U. S. 132, 3 S. Ct. 105, 27 L. Ed. 882; Breasted v. 
Farmers’ Loan & T. Co., 4 Hill, 73. In a like case, Vice Chancellor Wood (since 
Lord Chancellor Hatherley) observed that the deceased was subject to that which 
is really just as much an accident as if he had fallen from the top of a house.’ 
Horn v. Anglo-Australian Ins. Co., 30 L. J. (N. S.) Ch. 511; s. c, 7 Jur. (N. S.) 
673. And in another case, Chief Justice Appleton said that ‘the insane suicide 
no more dies by his own hand than the suicide by mistake or accident,’ and that, 
under such a policy, ‘death by the hands of the insured, whether by accident, 
mistake, or in a fit of insanity, is to be governed by one and the same rule,’ 
Eastabrook v. Union Ins. Co., 54 Me. 224, 227, 229, 89 Am. Dec. 743. 

“Many of the cases cited for the plaintiff in error are inconsistent with the 
settled law of this court as shown by the decisions above mentioned. 

“In this state of the law, there can be no doubt that the assured did not 
die ‘by suicide,’ within the meaning of this policy; and the same reasons are con- 
clusive against holding that he died by ‘self-inflicted injuries.’ If ‘self-killing,’ ‘sui- 
cide,’ dying by his own hand,’ cannot be predicated of an insane person, no more 
can ‘self-inflicted injuries’; for in either case it is not his act.” 

It appears to us that the words “bodily injuries” in that policy is as clear as 
the word “homicide” in this policy, and that the true meaning and intention of 
the policy is that the “homicide” must be the result of the act of a sane man. 
See, also, the authorities cited in this case. 

It follows from what we have said that the action of the court below is cor- 
rect, and the judgment will be affirmed. 

Affirmed. 


NIKOLICH v. SLOVENSKA NARDONA PODPORNA JEDNOTA 
(SLOVENIC NAT. BEN. SOC.). (No. 3044.) 
Supreme Court of New Mexico. Aug. 23, 1927. 
Rehearing denied Nov. 7, 1927. 
260 Pacific Reporter 849. 
(Syllabus by the Court.) 

1. INSURANCE—INSURANCE CONTRACTS SHOULD BE LIBERALLY 

CONSTRUED. 
Contracts of insurance liberally construed. 
(For other cases, see Insurance, Dec. Dig. §146[3].) 

2. INSURANCE—WHERE BY-LAWS OF BENEFIT SOCIETY GAVE MEM- 
BER, UNABLE TO CARRY ON USUAL OCCUPATION, SICK BENE- 
FIT, ANOTHER SECTION DENYING SUCH RIGHT IF MEMBER WAS 
ABLE TO PERFORM ANY LABOR MUST BE DISREGARDED. 
Considering that one section of the by-laws of a benefit society gives the mem- 

ber a right to sick benefits if unable to carry on his usual occupation, and that 

another section denies the right if the member is able to perform any labor, the 
latter must be disregarded. @ 
(For other cases, see Insurance, Dec. Dig. § 787.) 


3. INSURANCE—BENEFIT SOCIETY BY-LAWS SHOULD BE CON- 
STRUED TO GIVE EFFECT TO ALL PROVISIONS. 
By-laws of benefit society to be so construed as to give effect to all provisions. 
(For other cases, see Insurance, Dec. Dig. §726.) 


4. INSURANCE—LOCAL ORGANIZATION THROUGH WHICH BENEFIT 
SOCIETY TRANSACTS ALL BUSINESS WITH MEMBERS IS GEN- 
ERALLY CONSIDERED ITS AGENT. 

A local organization through which a benefit society transacts all business with 
its members is to be considered generally as its agent. 
(For other cases, see Insurance, Dec. Dig. § 695.) 


8. INSURANCE—FAILURE OF MEMBER, CLAIMING BENEFITS, TO EX- 
HAUST REMEDIES WITHIN BENEFIT SOCIETY BEFORE SUING 
HELD EXCUSED BY UNREASONABLENESS OF REMEDIES. ; 
Failure of member of benefit society, claiming benefits, to exhaust remedies 

within society before bringing suit excused by unreasonableness of such remedies. 
(For other cases, see Insurance, Dec. Dig. § 805[1].) 
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9, INSURANCE—BENEFIT SOCIETY’S BY-LAWS, REQUIRING MEMBER 
WHOSE CLAIM IS REJECTED TO APPEAL TO CONVENTION 
MEETING ONCE IN FOUR YEARS, HELD UNREASONABLE. 
Requirement of by-laws of benefit society for appeal of member’s rejected 

claim for benefits to convention meeting once in four years is unreasonable. 
(For other cases, see Insurance, Dec. Dig. § 805[1].) 


10. INSURANCE—BENEFIT SOCIETY’S BY-LAWS, REQUIRING SUB- 
MISSION OF REJECTED CLAIM FOR BENEFITS TO DECISION BY 
VOTE OF ALL MEMBERS OF SOCIETY, HELD UNREASONABLE. 
Requirement of by-laws of benefit society for submission of member’s rejected 

claim for benefits to decision by vote of all members of society is unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

Appeal from District Court, Colfax County; Kiker, Judge. 

Action by Aleska Nikolich against the Slovenska Nardona Podporna Jednota 
(Slovenic National Benefit Society). From a judgment for plaintiff, defendant 
appeals. Affirmed and remanded, with direction. 

Crampton & Darden, of Raton, for appellant. 

Daniel K. Sadler, of Raton, for appellee. 

Watson, J. The Slovenic National Benefit Society is incorporated in Illinois 
and has branches throughout the United States, Canada, and Mexico. Nikolich, a 
member, holding a benefit certificate, by occupation a coal miner, suffered an injury, 
consisting of a fractured pelvis resulting in a progressive atrophy of the left leg. 
He was paid sick benefits for something over three months. He sued the society, 
claiming the balance of one year’s sick benefits, a so-called compromissary pay- 
ment of $300 from the sick benefit fund, $375 as commutation of his $1,500 death 
benefit (see By-Laws, art. XXII, § 21, infra), and $500, the sum prescribed by By- 
Laws, art. XXVI, for loss of a leg. He recovered upon all claims except the last 
mentioned. The society has appealed. 

The trial court found (finding 11): 


“That by reason of said injuries the plaintiff is now, at all times since receiving 
said injuries has been, and will be hereafter, permanently, totally, and continuously 
disabled from performing any kind of work or labor for his support and main- 
tenance.” 

The evidence sufficiently shows that appellee’s injury is permanent and _ in- 
curable. It does not show, however, that he is disabled from performing any kind 
of work or labor for his support or maintenance. On the contrary, it clearly ap- 
pears that while he cannot, and never can again carry on his occupation as a 
coal miner, he is well able to engage in occupations not requiring the use of his 
leg, and that his condition permits him to go from place to place, and up and 
down stairs. He is not therefore incapacitated for work which he could perform 
while sitting. 

Appellee contends that the proof and finding showing that he is incapacitated 
for the performance of his usual occupation as a coal miner is sufficient to support 
the judgment. He cites many cases to the effect that, under a contract for in- 
demnity on account of total and permanent disability, proof of total and permanent 
incapacity to perform the claimant’s former and usual work entitles him to a re- 
covery. Appellant does not question the authority of these cases, but contends 
that they are not here applicable. The contract consists of a benefit certificate, pro- 
viding for the payment of $1,500 in case of death and for such other benefits as the 
by-laws prescribe. Not having suffered death, appellee’s rights are dependent en- 
tirely upon the correct construction of the by-laws of the society. They are ex- 
tensive and elaborate. The English version is not easy to read or comprehend, 
being a translation of the original in either the Slavic or the Croatian language. 
Article XXII covers the subject of “Sick benefits.” It contains 22 sections. To 
an understanding of appellee’s rights, it seems necessary to reproduce sections 1, &, 
15, 18(F), 19, and 21. 


“Section 1. Members who on account of sickness or injury are declared by a 
certificate of the physician to be unable to attend their usual work, and who have 
strictly complied with the by-laws of this society and with instructions of the 
physician, and if the subordinate branch, upon recommendation of the local sick 
committee, approves and files with the main office the sick benefit order in proper 
time, shall be entitled to a sick benefit in the sum as provided for by the by-laws.” 
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“Sec. 8. Should the visiting officer suspect any member on the sick list of 
being able to do some kind of work in spite of the physician’s statement to the 
contrary, he shall notify the president of his committee and said committee shall, 
without delay, cause a medical examination of such a suspected member by an- 
other physician, who shall give a written statement regarding the results of such an 
examination; such examinations shall be made regardless to the length of the period 
of the member’s sickness. If found that the suspected member can perform 
some kind of work, he shall have no right to claim any further benefits from 
the date of said examination and the cost thereof shall be deducted from his benefits 
to which the member is entitled to the date of the special examination if, on the 
contrary, the examining physician finds the member still unable to work, then the 
society shall pay the expenses of such an examination upon receipt of the physician’s 
statement together with his bill by the secretary of the sick benefit department 
forwarded from the branch secretary. The same procedure shall be carried out 
when a notice of suspicion, as to the condition of a member’s sickness, is given 
by a member other than an officer of the local sick committee.” 

“Sec. 15. No member shall be entitled to receive sick benefits for a period 
longer than the period of his inability to perform any kind of work on account of 
one sickness and its effects. If the attending physician shall report that a member 
will not be able to perform the duties of his previous occupation, but that he may 
do some light work, his sick benefits shall cease with the date of such a report.” 

“Sec. 18. The Slovenic National Benefit Society shall pay no sick benefits to 
members : 


“(£) Who, during their illness, are able to perform some kind of work.” 


“Sec. 19. In case of any external disease, or injury resulting from accident, 
the local sick committee shall determine the real cause of such disability of member. 
The secretary ot the sick benefit department shall have the power to ask for any 
proof or information from the subordinate branch and physician before payment 
of the sick benefits is made. The branch shall consider the conditions of a mem- 
ber’s occupation, and upon facts in connection therewith shall base its judgment 
as to whether the sick benefits in such a case shall be approved or not. Should a 
member, while sick and claiming the sick benefits, leave the boundaries of the 
branch without the permission of his physician and knowledge of the branch with- 
out a reasonable excuse, the branch shall demand such a member to return to 
its boundaries in order to be under its proper control, and if the member refuses 
_ comply with such a request, he shall have no further claim for sick bene- 

ts. 

“Sec. 21. In case a member, after having drawn sick benefit for one year, is 
considered incurable by the physician, he may expect the society to pay him in a 
lump sum his compromissary claim from the sick benefit fund. For every dollar 
of sick benefit, $100 compromissary claim shall be paid. Every such member may 
continue to be a member of the society, but must disclaim all sick benefit. Until 
then the member shall pay the full assessment. A member who demands full pay- 
ment of his compromissary claim and thereby discontinues to be a member of the 
society shall also receive one-third of his death benefit insurance providing he has 
been a member of the society for at least 5 years. If he has been a member of 
the society for less than 5 years, he shall receive only one-fourth of his death bene- 
fit insurance. Before making any such payment, the member shall present to the 
supreme executive committee certificates from two physicians, selected either by the 
subordinate branch or supreme executive committee, certifying therein that he is 
absolutely incurable or permanently disabled. The examination of such member 
shall be conducted in the presence of either the local sick committee, a member 
of the supreme sick committee or his duly empowered representative, and the society 
shall bear the expenses of such examination.” 


It appears from section 21 that the conditions entitling a member to the com- 
promissary payment from the sick benefit fund, and to the prescribed proportion 
(in this case one-fourth) of the death benefit, are that the member shall have 
drawn (or at least have been entitled to draw) sick benefits for one year, and 
that his sickness or disability be shown to be absolutely incurable or perma- 
nent. The finding brings appellee within these conditions, and the evidence supports 
the finding. But appellant points to section 15, and might also have pointed to sec- 
tions 8 and 18(f), as necessarily qualifying the language of section 21. It is 
urged that these sections make it plain that sick benefits cannot be paid after it 
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appears that the member is able to perform any kind of work; that the fact that 
he is not incapacitated for any kind of work which he can do sitting excludes 
rights to sick benefits and that, the right to sick benefits being excluded, the right 
to compromissary payment from the sick benefit fund and the right to the commu- 
tation of the death claim are left without support. 

Appellant’s contention is plausible and, ifthe sections mentioned stood alone, 
might be sustained. But section 1 expressly gives members a right to sick benefits 
if, “on account of sickness or injury, * * * unable to attend their usual work.” 
Moreover, section 19 provides: 

“The branch shall consider the conditions of a member’s occupation, and upon 
facts in connection therewith shall base its judgment as to whether the sick 
benefits in such case shall be approved or not.” 


These sections seem to base the right to sick benefit upon the inability of the 
member to carry on his usual occupation. They are rendered nugatory by the 
interpretation which appellant urges. 

[1, 2] If considered that sections 1 and 19 are of an effect exactly the con- 
trary of sections 8, 15, and 18 (f), we think appellant’s contention must be over- 
ruled. It is universally held that a contract of insurance is to be liberally construed 
in favor of the insured. Under that rule if a right is in positive terms given to the 
insured in one section, another section as positively taking the right away should 
be disregarded. To hold otherwise would open the door to fraud and imposition. 
It would enable the insurer to rely upon the favorable clauses to recruit members 
and get their money, and to rely upon the unfavorable clause to resist payment of 
their claims. 

[3] But it is not to be assumed that there was any intention on the part of 
the society to insert contradictory provisions in its by-laws. Any other construc- 


tion is to be preferred to that. We note that sections 8, 15, and 18 (f) refer to sick 
benefits only in a general way. Section 1 provides for sick benefits on account of 
sickness or injury. Section 19 applies “in case of any external disease, or in- 
jury resulting from accident.” Both of these sections contemplate the origin of sick 


benefits and the conditions determining the commencement of payments. Sections 
8 and 15 clearly refer to the duration of payments, once commenced and section 
18 (f), while not so clearly limited, may well have been intended to contemplate 
duration rather than commencement. Mere diseases, such as typhoid or pneumonia, 
always result for the time in total incapacity to perform labor of any kind, and, in 
the ordinary course of recovery, result, next, in ability to perform light labor, and, 
finally, in ability to resume the usual occupation. In such case it would not be 
entirely unreasonable to contract that the right to receive sick benefits should 
terminate at that stage of the recovery when the member was able to take up light 
work. The condition of the appellee, however, is caused by an injury resulting 
from accident. In such case there is no ordinary or usual course of recovery. Each 
case must be considered by itself. In such a case we think that the right to sick 
benefits, having originated, is not cut off by recovery to the extent that the mem- 
ber can perform labor, but continues so long as he is unable to resume his usual 
occupation and when that condition has continued for one year and is shown to be 
permanent and incurable, the right arises, under section 21, to the compromise 
of the sick benefit and the commutation of the death benefit. This construction, 
we confess, is not entirely satisfactory, but we are forced to it as the only one 
giving effect to the several provisions of these by-laws. 


Appellant contends that the proofs submitted in support of appellee’s claim 
were not sufficient, under section 21, supra. There was a certificate dated August 
19, 1922, by two physicians; the blank form being entitled “Medical certificate,” 
in which the extent and permanence of the disability was thus set forth: 


“Approximate loss of working capacity. This man was allowed compensa- 
tion from the employing company under the workmen’s compensation for the loss 
of the use of a left leg.” 

There was another certificate dated November 15, 1922, by one physician, 
containing substantially the same statement. Upon the latter of these certificates, 
at least, appear certain indorsements by the officers of the branch of which 
we have not been furnished with translations. Appellant contends that these proofs 
are insufficient, in failing to show incurability, in that the latter was by one 
Physician instead of two, and that the whole claim was prematurely brought, since 
the year during which appellee might have been entitled to sick benefits did not 
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end until November 20, 1922. These points the trial court ruled against appellant on 
the ground that they had been waived. 
he action of the society upon these proofs appears only by two letters, reading 
as follows: 
“Chicago, Ill., Nov. 20—22. 

“Sir: Received your letter, which it says, that Brother Alex. Nikolich want to 
get the Sick Benefit paid up to Nov. 20—1922. Letting you know that he’s daily 
Sick Benefit was stopped Feb. 27—1922. Because that was the date that he 
was the last time examined by the Doctor. That was the certificate that was given 
to the Local Lodge the 23 of April—1922 in this Certificate the Doctor says, that 
he would be able to work about the 28 of Mar. 1922. He was then the last time seen 
by the Doctor Feb. 27—1922. “And that is as long as that he could. receive the Sick 
Benefit under our By-Laws after that, we did not receive no certificate for Sick 
Benefit in Head Office. If he claims a longer Sick Benefit why not fill out another 
certificate. But, if he was not, under the Doctors care he could not get Sick Benefit 
longer than to Feb. 27—as the last certificate shows. Did the Brother Nikolich 
after the meeting in the April 23 1922 ask for any longer Sick Benefit? The Sick 
Benefit Certificate must be filled out exactly under By-laws, and signed by the doc- 
tors by who they were examined. The 13 of May I wrote to the Local Lodge that 
if he was under the Doctor’s care after Feb. 27—to fill out another certificate for 
Sick Benefit, which, would show. And he didn’t do so, it is not our fault, that he 
didn’t get the Sick Benefit longer. The reason he didn’t fill out another certificate 
as we thought, that because he was not under the Doctor’s care any more, and 
Society could not pay except the Certificate is filled out by the Doctor and made 
exactly by the Laws. 

“Yours truly, Blas Novak. 

“Chicago, Ill. November 27, 1922. 


“Sir: Let you know, that Brother Alex. Nikolich under the By-Laws couldn’t 
get paid for this disability of loosing one leg. The doctor which examined Brother 
Nikolich on Mar. 28—1922 he reports on the back side of the certificate that he 
is able to work, and that his advise brother Nikolich to walk without his cane. The 
Society pays for disability only for loosing the leg. But not only for weaken. 
With regards, Matthew J. Turk, Supreme Secretary, S. N. P. J.” 


It is greatly to be doubted whether the proofs had been received by the society 
when the letter of November 20th was written. They are not mentioned in the letter. 
The writer is commenting, not upon any proofs submitted, but upon a letter said to 
have been received to the effect that appellee wanted “to get the sick benefit up to 
date of November 20, 1922.” It is fairly inferable, however, that the proofs had 
been received when the letter of November 27th was written. The ruling therein 
contained is to the effect that the society is not liable for a weakening of the leg, 
but “pays for disability only for losing the leg.” It is necessary to mention in this 
connection that article XXVI of the by-laws provides certain lump sum benefits, 
to be paid as compensation for specific disabilities among which are the loss of 
arms, legs, and other members. It was upon this provision that appellee’s $500 
claim was based. The certificate of November 15 is upon a form entitled, “Claim 
for partial or total disability benefit—medical certificate.” From these facts we 
draw the conclusion that the society understood that appellee was making claim 
for the loss of a leg under article XXVI, and its ruling was based upon that sup- 
position. We are inclined to agree with appellant, therefore, to the extent of holding 
that it did not, understandingly, waive the defects now relied upon by failing to call 
attention to them. 

[4] The trial court found that appellee was an ignorant man that because of the 
intricate and complicated nature of the by-laws he sought the aid of the officers of 
the branch in obtaining the action of the society upon his claim, and that the officers 
offered and pretended to aid him; that the forms used by him were those fur- 
nished by such officers, and that he proceeded according to their instructions; and 
that he endeavored, in good faith, to meet the requirements of the by-laws. A care- 
ful consideration of the by-laws leads us to the conclusion that the branch is so 
organized and controlled as to represent and serve the local interests of the society, 
and that practically all of the business of the society with its members is conducted 
through the branch. It is the general rule that in such cases the local organiza- 
tion is to be considered the agent of the general organization. 1 Cooley’s Briefs on 
Insurance, p. 69; 29 Cyc. 42. 
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The procedure followed by appellee and the proofs adduced were satisfactory 
to the branch and conformed to the direction and instruction of its responsible 
oficers. It fully understood the nature of the claim. If the society did not under- 
stand it, it was because its local agent failed to make it plain. It may be true, as 
appellant contends, that the branch was without authority to waive the positive 
requirements of the by-laws as to proofs. But it is also true that, the branch 
having waived the requirements, the society might do so if it chose. Had it under- 
stood the nature of the claim, its action upon it would constitute waiver of the de- 
fects here relied upon. Its misunderstanding of the claim is not the fault of ap- 
pellee, but was occasioned by the incompetence or negligence of its own agent. 
Hence we do not think the trial court erred in holding appellant to a waiver. It 
appearing in this proceeding that appellee had a meritorious claim, it may properly 
be assumed that if his procedure had been according to the by-laws, his claim 
would have been approved. Failure to approve it and the institution of this suit 
result from a misunderstanding. Appellant, supposing appellee’s claim to be 
under article XX VI of the by-laws, denied it on grounds not necessary here to 
consider. Appellee, supposing that the nature of his claim had been properly 
communicated to the society, might well consider its denial of the claim as a waiver 
of the defects in question. Since appellee was justified in regarding it as a waiver, 
it is a waiver for the purposes of this case. 

[7] Appellant further contends that the judgment cannot be -supported upon 
the theory of waiver, for the reason that the complaint is not based upon that 
theory, but expressly pleads compliance with the provisions of the by-laws. It 
appears that after appellant by its answer had pleaded, as separate defenses, the 
several defects in the proof, appellee by reply pleaded waiver. Such pleadings 
might have been attacked at the proper time, but appellant did not do so. The 
case was tried as though waiver had been properly pleaded. The facts were liti- 
gated. The evidence, when received, was not objected to as not being within the 
pleadings. The point was first raised eight months after the conclusion of the 
hearing, after the court had announced his decision and was about to settle the 
findings and the decree. Appellant cites Murray v. Silver City, Deming & Pacific 
R. R. Co. 3 N. M. 580, 9 P. 369. In that case evidence was received, without 
objection, upon an element of negligence which had not been pleaded. The ter 
ritorial Supreme Court held that the trial court erred in overruling a motion to 
but before the argument. If that case is in point, it is not supported by later de- 
cisions. 

[5, 6] The present doctrine is that a motion to strike evidence which has 
heen admitted without objection is addressed to discretion. State v. McKnight, 
21 N. M. 14, 153 P. 76; State v. Blacklock, 23 N. M. 251, 167 P. 714; Crawford v. 
Gurley, 23 N. M. 662, 170 P. 736; State v. Lazarovich, 27 N. M. 282, 200 P. 422; 
Candelaria v. Gutierrez, 30 N. M. 195, 230 P. 436. A case may be made out by in- 
competent evidence, if received without objection. State v. Blacklock, supra. An- 
other principle appears applicable here. The issue of waiver having been litigated 
without objection, the complaint should be here considered as amended to conform 
to the proofs adduced. Code 1915, § 4176; Canavan v. Canavan, 17 N. M. 503, 131 
P. 493, Ann. Cas. 1915B, 1064; Gray v. Titsworth, 27 N. M. 39, 192 P. 520. Had 
section 4176 been in force at the time, Murray v. Silver City, Deming & Pacific R. 
R. Co., supra, would perhaps have been differently decided. 


[8] Appellant contends that the court should not have entertained the suit be- 
cause appellee failed to exhaust his remedies within the society before commenc- 
ing suit. Our attention is called to the society’s somewhat elaborate jurisprudence. 
As transcribed in the record, its provisions occupy 15 pages. We have some doubt 
at the outset whether this so-called arbitration system should be interpreted as ap- 
plicable to the case of a member’s rejected claim for benefits. But as the de- 
cision of the trial court and the arguments here are on different grounds, we 
shall consider the questions presented. 


_ According to appellant’s contention, appellee should first have procured a 
trial of his grievance in the branch. From the decision there, either party might 
have appealed, within 30 days, to the supreme arbitration committee. From an 
adverse decision there, appellee could appeal either to the convention or to referen- 
dum. The convention consists of the supreme officials, the committee on by-laws, and 
the delegates elected by the branches. It meets once in four years, and its next 
meeting was to be in 1925. The referendum is a submission of a question to all 
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members ‘of the society for decision by ballot. It requires publication of the ques- 
tion in the official organ, the furnishing of ballots upon which the question shall 
be printed, and completion of the vote within 56 days. 

As to this system, the court found: 

“That the sections of defendant’s by-laws providing for referendums make no 
mention of appeals from the decision of the supreme arbitration committee, and no 
appropriate machinery is provided by said by-laws whereby the decision of such an 
appeal could be submitted to a referendum vote of all the members of the society 
in a way or at an expense that would not amount to a denial of justice and the 
requirement of said by-laws that a member in order to appeal to the convention 
should await the holding of a quadrennial convention of said society is so harsh, 
unreasonable, and delayed as to deny justice.” ; 

[9] We agree with the trial court that the appeal to the convention, meeting 
once in four years, is not a reasonable remedy, and need not be employed before 
resorting to the courts. See cases cited in Rueb v. Rehder, 24 N. M. 534, 174 P. 
992, where the question was stated but not decided. See, also, 29 Cyc. 207, 19 
R. C. L. 1231, and authorities cited. 

[10] But, it is urged, a member had the alternative right of appeal by referen- 
dum. So the reasonableness of such remedy is in question.. No precedent has 
been cited, and, so far as we are aware, there is no decision in point. The trial 
court seems to have doubted whether the referendum appeal was intended to de- 
termine the liability of the society to a member for sick benefits, and to have 
concluded that, if so intended, it was unreasonable. We share the trial court's 
doubt. Indeed, as above indicated, we doubt whether any of this system of arbi- 
tration should be held applicable to a member whose grievance is that the society 
has refused benefits to which he deems himself entitled. It is the reasonableness 
of the remedy, however, that is argued, and we shall decide that question. 


The controversy in such a case as this involves questions of fact and of law. 
The tribunal, whether of original or appellate jurisdiction, must be in possession of 
the facts in order to apply the law. The members of the branch, sitting as a court, 
can hear the evidence. It can be preserved and considered by the supreme arbitra- 
tion committee. The claimant can appear and be represented before his branch 
and before the appellate committee. But how can those facts be fairly represented 
to thousands of members, organized in hundreds of branches scattered through- 
out the United States, Canada, and Mexico? The evidence before us occupies 
nearly 200 pages of the record. It would be impracticable to reproduce the sub- 
stance of it in the official organ, or upon a referendum ballot. If it were prac- 
ticable, it is not required. It would be impossible for a claimant to make any 
presentation of the merits of his case. There is no way of reaching the member- 
ship by argument except through the columns of the official organ. It does not 
appear that the claimant has any right to space for that purpose. The question to 
be decided is judicial. It involves property rights based on contract. In deference 
to the agreement of the parties, made in advance of the controversy, the courts 
might yield or postpone their jurisdiction to lodge proceedings of a judicial nature. 
The referendum, however, is essentially nonjudicial, However well adapted to a 
decision of legislative questions, laying down general rules for future relations and 
conduct, it seems completely unadapted to the decision of a specific case. So, as 
applied to such a case as this, we hold it unreasonable. 

The judgment will be affirmed, and the cause remanded to the district court, 


where judgment will be entered against appellant and its supersedeas surety. 
It is so ordered. 


Parker, C. J., and Bickley, J., concur. 

On Rehearing. 

Watson, J. Appellant’s motion for rehearing is based upon three grounds, the 
first of which questions the correctness of our interpretation of the by-laws with 
respect to appellee’s right to sick benefits. As we originally said, our conclusion 
‘upon that matter was not entirely satisfactory. Yet we are compelled to let it 
stand as no preferable interpretation is suggested. 

Our conclusion, as expressed in syllabus number five, is attacked as un- 
sound, We have determined to withdraw it because, upon further consideration of 
the evidence, and the fair inferences to be drawn was from it, we think that the 
Society in fact was fully informed of the nature and extent of appellee’s claims. 
It had before it substantial proof of their validity. The reasons which it gave 
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for denying the claims were unsound, either in fact, or by the laws of the order. 
The technical and p:ecedural grounds upon which appellant now stands were not 
then relied upon and were, as the trial court held, waived. It would serve no useful 
purpose to lengthen this opinion by setting forth the evidence upon which we have 
reached this conclusion. The correspondence between the Branch and The So- 
ciety is incomplete. Inferences must be drawn from what we have. The evi- 
dence both oral and documentary,-is but imperfectly interpreted and translated. 
For that reason this case has been troublesome, to both courts and to counsel. 

It is pointed out that we failed to dispose entirely of appellant’s contention 
as to the procedure prescribed for the determination of appellee’s claim, as a pre- 
requisite to his maintaining a cause of action in the courts. We held that the pro- 
vision for appeal to a convention, meeting once in four years, or to a general 
referendum, was unreasonable in such a case as this. But counsel contended, as we 
said, that after the rejection of his claim appellee should have made applica- 
tion for a formal trial in the Branch, from which decision, if adverse, he should 
have appealed to the Supreme Arbitration Committee. We expressed doubt as 
to whether the so-called arbitration system had application to the case of a mem- 
ber’s rejected claim for benefits. We have carefully re-examined Article 19 of the 
by-laws, consisting of twenty-seven sections, and find nothing which convinces us 
that Branch trials are intended for the redress of such grievances. Under other 
provisions of the by-laws, and from the practice as disclosed in the record, it 
seems that the members’ claims for benefits are to be first made to the Branch, 
which votes upon them, after reports by its physician and committees, before they 
are forwarded to the Society. It would seem unnecessary and unreasonable, after 
the Branch had approved a claim by vote and the Society had rejected it, to re- 
quire the member again to resort to the Branch for a formal trial. We do not 
think the by-laws are to be so interpreted. 

We therefore overrule the motion for rehearing, and adhere to the original 
disposition of the appeal. 

It is so ordered. 

Parker, C. J., and Bickley, J., concur. 


NAGLE v. PERKINS 
City Court of Buffalo. October 18, 1927. 
224 New York Supplement 575. 

1. INSURANCE—AS RESPECTS DEATH BENEFITS, ONLY CONTRACT 
BETWEEN MEMBERS AND LABOR UNION IS CONSTITUTION 
AND BY-LAWS OF UNION. 

As respects right to death benefits, the only contract between members of labor 
union and the organization is the constitution and by-laws of such union. 
(For other cases, see Insurance, Dec. Dig. § 718.) 


2. INSURANCE—WILL BEQUEATHING ALL TESTATOR’S PROPERTY 
TO CHILDREN EOUALLY HE!.D St:FFICIENT DESIGNATION OF 
BENEFICIARIES OF DEATH BENEFIT FUND, WITHIN CONSTI- 
TUTION OF LABOR UNION. 

Will devising and bequeathing to his children named all testator’s real and 
personal property of every name and nature, wherever situated, to be divided 
equally between them, share of any legatee predeceasing testator to go to his chil- 
dren, held a sufficient designation of beneficiary of death benefit fund, within con- 
stitution of international labor union, authorizing designation by will of member. 

(For other cases, see Insurance, Dec. Dig. § 775.) 


4. INSURANCE—DEATH BENEFIT PROVIDED FOR IN LABOR UNION 
CONSTITUTION HELD AN INSURANCE POLICY TO SAME EX- 
TENT AS ANY ORDINARY INSURANCE POLICY. 

_ Death benefit provided for in constitution of international labor union, an 
unincorporated membership association, to be paid on death of member, held just 
as much an insurance policy, to the extent of such death benefit, as any ordinary 
insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 711.) 


ag ection by William H. Nagle, as executor of the last will and testament of 
William Schutrum, deceased, against George W. Perkins, as president of the 
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Cigarmakers’ International Union of America, an unincorporated association of 
more than seven members. Judgment for plaintiff. 

John H. O’Day, of Buffalo, for plaintiff. 

William J. Evans, of Buffalo, for defendant. 

Hartzeul, J. This action is brought by William H. Nagle, as executor of 
the last will and testament of William Schutrum, deceased, against the defendant, 
to recover a death benefit, amounting to $500.° The defendant is the International 
President of the Cigarmakers’ International Union of America, which is an unin- 
corporated association. This International Union has a constitution and is com- 
posed of members of various local unions situate throughout the United States 
and Canada. The members of the union are required to pay into the organiza- 
tion certain dues and assessments, and in return they receive, among other things, 
certain sick benefits, strike benefits, etc., and also, upon the death of a member in 
good standing, funeral benefits, and also a death benefit is paid either to such 
deceased member’s designated beneficiary, or in the event of there being no such 
designated beneficiary the same is payable to certain defined classes of benefic- 
iaries, all of which are more fully explained by the section of the constitution where 
this matter is referred to. It also provides that, if there be no person or per- 
sons within such classes who is entitled under the constitution to take such benefits, 
then the benefits revert to the union. 


In the case at bar the plaintiff seeks to recover the death and funeral benefits, 
amounting to $500, of one William Schutrum, a member, deceased; the plaintiff 
claiming to be entitled to the same by virtue of being the executor of the will 
of the said deceased member, and by virtue of the claim that said deceased mem- 
ber had complied with said section of the constitution by designating a beneficiary 
in said last will and testament. There is no dispute between the parties as to the 
amount of the benefit, and it is also conceded that, if the plaintiff is the duly desig- 
nated beneficiary of the deceased, William Schutrum, he ‘is entitled to recover the 
said sum of $500 in this action. 

The section of the constitution referred to above is as follows, viz.: 

“Sec. 140c. A member may at any time designate the person or persons to 
whom his death benefit shall be paid. Such designation shall be in writing, 
signed by such member and witnessed by the Secretary of the local union to which 
such member then belongs or by two other credible persons, and such member may 
at any time thereafter in like manner change such designation. If there be no such 
designation or if the paper making such designation be not deposited with the 
president of the International Union within thirty days after the death of such mem- 
ber such benefits shall be paid to the widow of such deceased member, if there he 
no widow, then to the minor children of such deceased member, and if there be no 
widow and no minor children of such deceased member, then to any relatives of the 
deceased member who at the time of his death were dependent for support in 
whole or in part upon such deceased member. If there be no written designation 
produced and deposited as above required, no widow, no minor children, nor such 
dependent relative of such deceased member, or if no application in writing as here- 
inafter provided for the payment of such death benefit shall be made within one 
year next after the death of such member then all right and claim of any and 
every person to such death benefit shall wholly cease and determine. Such appli- 
cation shall state the name and date of the death of the deceased member, a state- 
ment of the facts on which such claim is based shall be verified by the oath or 
affidavit of the applicant and shall be accompanied by the official report of such 
death or certified copy of such report. In case the designation of the beneficiary 
of any such benefit is made by a will the original of which is required by law to be 
filed in court, a certified or sworn copy of such will in lieu of the original may be 
deposited. Want of knowledge of the death of a deceased member or of his 
membership or of the liability of the union to pay such death benefit, or of any 
other fact, thing or happening shall not operate to extend the time for the doing 
or performing of any act or thing herein required to be done or performed by 
any beneficiary or claimant of any interest in or to any such benefit.” 


In the case at bar it is conceded that the deceased member left no widow, 
minor children, or dependent relatives, nor did he designate a beneficiary as pro- 
vided by the above provision of the defendant’s constitution, outside of the desig- 
nation claimed by the plaintiff as set forth in the deceased member’s will. While 
the will of the deceased member does not refer in specific terms to the benefit 
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fund provided for by the constitution of the union, yet it is the claim of the 
learned counsel for the plaintiff here that the designation of the beneficiary is 
fully and completely made by the will of the deceased member, wherein he be- 
queaths and devises unto his children, William A. Schutrum, Peter C. Schutrum, 
Lydia Howe, Carrie Nagle, and Louise Schutrum, wife of Albert H. Schutrum, all 
his real and personal property of every name and nature and wheresoever situate, 
to be divided equally between the children, share and share alike, and, in the event 
of the death of any of the above legatees before his death, his or her or their 
shares to be paid to their children, share and share alike. 

The only question in this case presented to the court for decision is whether 
or not the deceased member, William H. Schutrum, made the designation of the 
beneficiary of the death benefit fund as required by the terms of the constitution 
of the order. I have given careful consideration to the matter involved, and have 
examined with care the cases cited by counsel for the defendant, and the argu- 
ments of counsel for the parties in their respective briefs in reference thereto. 
While they, beyond question, point out the law as it exists in reference to the 
particular cases before the court, I feel that they are, in the main, to be dis- 
tinguished in principle from the case at bar. 

[1] Of course, it is clearly established that the only contract between the mem- 
bers of the union and the organization is the constitution and by-laws of such union, 
as laid down in the case of Badesch v. Congregation Brothers of Willna, 23 Misc. 
Rep. 160, 50 N. Y. S. 958. ' In the case of Reichle v. Perkins, 232 N. Y. 435, 134 
N. E. 336, it appears that the action was brought by the plaintiff as administratrix 
of the deceased, and the Court of Appeals, in vacating the judgment of the trial 
court and the Appellate Division (194 App. Div. 153, 185 N. Y. S. 806), sustaining 
the same, merely holds that the plaintiff, as such administratrix, did not come 
within the provisions of the constitution and could not recover. 

The evidence in this case shows that the deceased member was in good 
standing in the union, and that he was unmarried and childless. He left two 
sisters, one of them being appointed administratrix of his estate, and she demand- 
ed payment of the union the sum of $550, claiming to be entitled thereto under 
the terms of the constitution of the union. The defendant refused to pay, on the 
ground the plaintiff was not the person entitled to collect the amount demanded. 
Furthermore, there was no designation at any time by the deceased member of 
any person or persons to whom his death benefit should be paid. He left no widow, 
no minor children, nor does it appear that he left any relatives who were de- 
pendent upon him for support, in whole or in part, as provided by the constitution. 

It is apparent from the evidence in this case that the deceased member failed 
to come within the provisions of the constitution, so that the plaintiff would not be 
entitled to recover the benefit fund, and it is upon that ground of the failure to com- 
ply, and the court pointed out that during the years of his membership the de- 
ceased member at no time made any designation of any beneficiary, although the 
court significantly states that he had during all those years of his membership 
the right to designate a beneficiary, even in his last will. The court further 
states that there are two distinct requirements in the constitution necessary to en- 
title that beneficiary to be entitled to this fund; First, that the death benefit be 
paid only to the designated beneficiary; and, secondly, that an application in 
writing in regard to the death benefit shall be made by one entitled to it within 
one year after the death of such member. Neither of these necessary conditions 
were complied with in such case, and the court properly held that under the 
terms of the constitution all claim to sud; benefit fund ceased and determined, 
and that the same. reverted to the union. 


The case of Tierney v. Perkins, reported in 178 App. Div. 391, 164 N. Y. S. 
982, also contains a different state of facts from the case at bar. The husband 
of the deceased member of the union, Mary E. Tierney, sought to obtain the 
benefit fund in this action upon the theory that he was a dependent relative of the 
deceased wife. The court properly held that there was no provision in the con- 
stitution recognizing or granting the right to a husband of the deceased member to 
the benefit fund. The court says he was not entitled to be given the death benefit 
upon the construction of the word “widow,” nor was he dependent upon his wife in 
any legal sense. Thereafter the husband of the deceased member again brought 
an action against the defendant. and received permission to amend his pleadings, 
and sought to recover the benefit fund, both individually and as administrator of 
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his wife, reported in 193 App. Div. 611, 185 N. Y. S. 101, claiming the right to 
recovery on behalf of heirs at law of said deceased, Mary E. Tierney, under 
the provisions of the constitution as they existed prior to an amendment made there- 
to in 1912. In this case the court, it having been decided in the previous case that he 
had no standing as a dependent relative, also held, in order to succeed in the sec- 
ond case, that he must establish the fact that the amendment of 1912 was an illegal 
act, being unreasonable. The court said the power of selection of the desired bene- 
ficiary of the deceased member was not in the least affected by the amendment, and 
that the said amendment was reasonable, and that neither she nor any other person 
was deprived of a vested right thereby. This case has no bearing whatsoever on 
the case at bar. 

In the case of Born v. Perkins, 223 N. Y. 605, 119 N. E. 1031, this action was 
brought by Born et al. heirs at law of James Born, deceased, et al., against 
Perkins, as president of the Cigarmakers’ Union. The constitution at that time 
provided that, in case no beneficiary was designated, by will or otherwise, the said 
benefit fund should be paid to the heirs at law. The constitution further pro- 
vided that, in order for any claimant to receive said benefit fund, a claim thereto 
shall be duly verified and filed within one year after the death of the member, 
being the same provision contained in the present constitution. It appears from the 
evidence that the plaintiffs did not learn of the death of the said deceased, and 
made no claim for payment of such benefit, until four years after the death of the 
deceased member. The plaintiffs contended that they were entitled to the pay- 
ment of the fund, claiming that, not having gained knowledge of the death of 
the deceased until the year’s limitation for filing of their claim had expired, they 
were excused from such compliance with such requirement of the constitution. The 
court denied such claim, and said no claimant to the benefit fund could be entitled 
thereto without filing a claim within one year after the death of the deceased 
member. 

In the case in the City Court—that is, Lena T. Brueckmann against George 
W. Perkins, as President, etc.—the plaintiff sought to recover the death benefit 
under a written designation, but the designation was not witnessed by two persons 
as provided by the defendant’s constitution. The court dismissed the case on ac- 
count of that fact. 

The only question in the case at bar is whether or not there is sufficient desig- 
nation by the will of the plaintiff to entitle the plaintiff to the benefit fund. It is 
conceded that all the other requirements of the constitution have been complied 
with; also that the deceased member left no widow, no minor children, and no 
relatives dependent for support, in whole or in part, upon such deceased member; 
that a certified copy of the will was duly deposited with the president of the Inter- 
national Cigarmakers’ Union within 30 days after the death of the member, as 
required; that within one year next after the death of such member a written ap- 
plication, stating the name and date of the death of the deceased member, and a 
statement of facts upon which such claim was presented and verified by the oath 
of the applicant, and accompanied by an official report of the death, was duly 
filed, as required by the constitution. 


When an artist seeks to portray by his brush a landscape, a portrait, or 
some other conception of his brain or fancy, he first prepares a background, so 
that his picture may be clear and distinct. The background gives emphasis to the 
thought he would express by his brush, and brings into clear relief all the features 
and colors of his work, and serves ‘to make distinct its meaning and its message. 
We have before us in this case at bar a picture which we are studying, in an en- 
deavor to learn its true meaning and intent. So let us examine the background 
upon which the picture rests that we may learn something of its purpose and see 
what it really means. An examination of the constitution and by-laws of the de- 
fendant association shows us that it is an organization of workingmen in a cer- 
tain branch of handicraft, established by themselves for their mutual benefit and 
welfare. On the first page of the constitution and by-laws it declares its purpose 
to be the amelioration and emancipation of labor. 


It is in no sense a business organization or a money-making scheme. Its 
spirit is not commercial, but altruistic. It sets forth no purpose of gain, but seeks 
solely the welfare of its members. It is not a corporation organized for profit, but 
partakes rather of the nature of a great brotherhood, devoted to the principles of 
mutual service. To each it gives a helping hand. It aids the poor, the sick, the 
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weak, and when death shall end a member’s labor it provides a fund for such bene- 
ficiaries as he may deem needful or worthy of his bounty. 

It is plain, therefore, that one great purpose among its numerous benefactions 
is the giving of a sum of money to a member’s beneficiaries or dependents upon his 
death. As a natural corollary to its fraternal work, during a member’s lifetime it 
makes provision of financial aid at a time when such aid is most needful. It may 
be just as needful when the deceased member léaves no widow or minor children 
as otherwise. There are others, bound to him by close ties of blood and affection, 
who may be dependent upon him, or to whom he may be indebted for assistance and 
support, and to whom he feels he owes a debt of gratitude, which can only be dis- 
charged with honor by bestowing upon them the benefit fund that he has so care- 
fully nurtured during his lifetime. 

It is clear, therefore, that the intent of the defendant’s organization is that 
the deceased member shall receive the benefit of the death fund—not that it shall 
be forfeited. Such idea would be repugnant to the expressed purpose of its organi- 
zation and its humane and beneficial practices of many years of its existence. It is 
natural to assume that this intent is not only recognized by the organization itself, 
but is so understood by its members. It is true that the organization very properly 
makes a disposition of this fund in case the deceased member fails to designate a 
beneficiary; and naturally and properly it provides that, in case there is a failure 
to make such designation, the fund shall revert to the treasury of the organization. 
It will be noticed that, carrying out its spirit and purpose and in keeping with its 
aims, the organization is so careful of its members’ welfare that, in case any mem- 
ber neglect to make the designation of his beneficiary in writing and file the same 
with the organization in his lifetime, as required by the constitution, it also 
provides that he may do so by his will. 


The intent of the organization, so clearly expressed, and upon which the 
member has a right to rely, is to bestow the benefit fund in accordance with the 
wishes of the member, not to escheat it. In sum and substance, all that the organi- 
zation desires is knowledge of the person or persons to whom the deceased member 
wishes the benefit fund to be paid. This knowledge is furnished by the decedent’s 
will. Therein he specifically points out by name the persons to whom the fund shall 
be paid, when he bequeaths to them “all of his property of every name and nature 
and wheresoever situate.” 

(2] It seems to me that the will of the decedent, devising and bequeathing all 
his property, both real and personal, of every name, nature, and wheresoever situate, 
and specifically stating by name the various children as beneficiaries who are to 
receive the same, is a full and complete designation of beneficiary as required by 
the constitution of the order. The paragraph of the will referred to is as follows: 

“Second. I hereby give, devise and bequeath unto William A. Schutrum, Peter 
C. Schutrum, Lydia Howe, Carrie Nagle, formerly Carrie Schutrum, and Louise 
Schutrum, wife of Albert H. Schutrum, all my real and personal property, of every 
name and nature and wheresoever situate to be divided equally between them, share 
and share alike; and in the event of the death of any of the above legatees, be- 
fore my death, I direct that his, her or their shares be paid to their children, if 
any, and in the event that they should die without children, I direct that such 
share be divided equally between the other said legatees or their children, share 
and share alike.” 

[3, 4] The counsel for the defendant, in opposing the recovery of the death 
benefit provided for by the constitution, argues that many of the rules governing 
life insurance policies are not relevant to the case at bar, in view of the fact that 
the evidence in the case reveals that, in addition to the death benefit provided for 
by the constitution, the union also pays the members sick benefits, out-of-work 
benefits, strike benefits, and makes loans to its members out of work, or those de- 
siring to seek work in other communities. I do not see how this has any bearing 
upon the situation. It is a matter of common knowledge that all the modern life 
insurance companies write policies daily where they provide sick benefits, accident 
benefits, and health benefits, in the same policy carrying the death benefit upon the 
decease of the member insured. So far as this is concerned, I am of the opinion 
that the death benefit provided in the constitution in the case at bar is just 
as much an insurance policy, to the extent of $500, upon the death of a member, as 
any ordinary insurance policy in any company. 

The deceased member had been a member of this order for 31 years and was 
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in good standing, having faithfully paid his dues and assessments and complied with 
all the requirements of the union during this long period of time. Can it be said 
that, after paying his money into the order for so many years, he did not have 
in mind that he was thereby providing an insurance fund, upon his death, for his 
family who should survive him? ‘To my mind it is clear that he intended to 
provide for his family, by the fact that he carefully drew his will, therein devising 
and bequeathing all his real and personal property of every name and nature, and 
wheresoever situate, to his children that in making said will it was his intention, by 
said will and the names therein contained, to designate his children as the bene- 
ficiaries of this fund in the Cigarmakers’ Union. I feel that to decide otherwise 
would be to ignore the common sentiments of parental care and love, and the 
duties and obligations of fatherhood and citizenship, the common instincts of the 
human heart and mind, and the ordinary conduct and actions of normal man. 
The constitution specifically provides for a designation of the beneficiary by a mem- 
ber by will. 

It has been urged here by the defendant that the constitution is the con- 
tract between the order, the union, and the member, and that he must be governed 
by its terms and provisions. This being so, it naturally follows as a corollary that 
the member must be fully acquainted with the provisions of the constitution in refer- 
ence to the benefit fund, in order to comply therewith and receive its benefits. It 
must be presumed that, having understood the provisions of the constitution 
well enough to faithfully and fully perform his duties and pay his dues and assess- 
ments for the period of 31 years, he also understood the fact to be that the con- 
stitution particularly points out to him and granted him the privilege and the 
right to make his designation of his beneficiary by his will, and having that in 
mind, and taking upon himself the solemn obligation of providing for his family 
by his last will and testament, he intends to convey to them by this instrument 
this benefit fund, which he has so carefully nurtured and created by his thoughts, 
his labor, and his money throughout this long period of time. 

It seems to me that this is the reasonable and logical interpretation to be 
adopted in this case. There is nothing here that conflicts in any sense with the 
authorities that have been cited by the learned counsel for the defendant; in fact, 
they seem to me to be entirely in harmony with the points of law the counsel has 
advocated. I understand it to be conceded by the defendant that, if the deceased 
member in his will had said that he gave or bequeathed the benefit fund of the Cigar- 
markers’ Union to his children, it would have been effective to have transferred the 
fund to them and create a liability on the part of the defendant to pay the same. 

In my examination of the subject, I have not been able to find any case that 
in its facts is directly in point with the instant case under consideration by the 
court. An examination of these authorities, however, brings to light certain cases 
that seem analogous to the case at bar. While they have to do, in the main, with 
the interpretation and effect of various clauses used in the several wills of the 
vestators in the cases under consideration, and the instant case before us for con- 
sideration presents the question of the interpretation and effect of the constitu- 
tion of the defendant organization in connection with the will of the deceased 
member, I feel they may properly be cited here upon the question before us in 
the case at bar, and help point the way to the conclusion reached by the court. 

In the case of Harvey v. Van Cott, reported in 71 Hun, 394, 25 N. Y. S. 25, the 
testatrix, Mrs. Van Cott, held an insurance policy on the life of her husband, pay- 
able to her, or, if she be not alive at the time of his death, to her children, it 
passes by a residuary clause of her will, she being childless, and her husband sur- 
viving her; also held that such policy of insurance is, like other personal property 
hequeathed by the residuary clause, subject to the control and disposition of the 
executors. The court, by Parker, J., in the course of its opinion says: 

“In the case before us, Mrs. Van Cott has not, in terms, made any specific 
bequest of the policy in question. She has not specifically mentioned it as a part of 
the property bequeathed; but, after giving certain property to her husband, she 
gives ‘all the rest, residue, and remainder of my estate, of every name and nature,’ to 
her niece. * * * She does not in any way except it from the operation of her 
will (the language of the residuary clause is ample to include it), and we must 
therefore infer that she intended it to pass by such will.” 

The courts have construed similar provisions of wills in various cases that 
point to the finding of the court in the case at bar. In the case of Frederick Gentner, 
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as Executor of the Estate of John Kolb, Deceased, v. Free Masons’ Relief Asso- 
ciation of St. John’s, reported in 11 Phila. (Pa.) 252, the testator in his lifetime was 
a member of the defendant association. Its by-laws provided a death benefit or in- 
surance fund, payable to the widow or children, of $1 for each member of the 
association, and further provided as follows: 

“A member who dies, leaving neither [widow] nor children to survive him, 
may ‘dispose * * * or bequeath such sum or sums of money as the widow or 
children * * * would receive.’ ” 

John Kolb died, leaving a last will and testament, making his sister Gertrude the 
beneficiary thereof. His executor demanded of the defendant relief association 
payment of the insurance fund provided by the by-laws of $1 for each member of 
the association, which payment was. refused by the defendant on the ground that 
the same did not pass to the executor by virtue of the terms of the will. The tes- 
tator bequeaths to his sister Gertrude certain articles mentioned in his will, and adds: 

“Also the bonds which are with Edward Smith, broker, No. 1121 Walnut 
street, and also all the money coming from all the lodges, etc., to me; also all out- 
standing bills, notes and judgments; she shall get all collected. J will all to her 
what I own, when I die, 1 received through her.” 

The court says: 

“We think the intention of John Kolb was to give all of his estate to his 
sister, adding, as he does, to the gift of the property specifically mentioned, the 
general clause, “I will all to her what I own, when I die.’ If there had been no 
particular mention of property bequeathed to his sister, and the testator had made 
a will saying, “I give and bequeath all the personal estate of which I shall be pos- 
sessed at the time of my death to my sister Gertrude,’ she would take the entire 
personal estate, wherever found and of whatever it might consist.” 

In the will of John Kolb there is a direct mention of the possession of prop- 
erty at the time of his death, which he wills all to his sister. This is broad 
enough to cover the item of claim in dispute between the plaintiff and the defend- 
ant. It is not necessary to refer to the phrase “also all the money coming from 
all the lodges,” ete. 

In this case we have a situation very similar to our own. In each case the 
testator was a member of a fraternal union providing a death fund payable at the 
member’s death, the said member having the power by the by-laws of. the organiza- 
tion to dispose of such fund by will. As in the instant case before the court, so in 
the Kolb Case, the testator did not specifically bequeath the insurance fund by 
words or description; but the court held that, notwithstanding that fact, the insur- 
ance fund passed to his beneficiaries by the general languge of the testator’s will. 

In the case of Keller v. Gaylor, reported in 40 Conn. 343, 348, the testator 
had insured his wife for his benefit with the provision, if he died before she did, 
the insurance would go to his children. He died before her, leaving no children, 
and by his will gave her “all the rest and residue of his estate both real and per- 
sonal, in whatever it may consist and wherever it may be situated, to be hers without 
restraint and absolutely.” After the death of the wife the insurance company 
paid the money to John D. Budau, the administrator of Gaylor’s estate with the will 
annexed. Held that, upon the death of the wife, the insurance moneys became 
payable to his executor as assets of his estate, under the general clause of the 
will. The court said: 


“The words of Mr. Gaylor’s will * * * are very strong. He gives to her 
‘all the rest and residue of his estate, both real and personal, in whatever it may con- 
sist’ and wherever it may be ‘situated, to be hers without restraint and absolutely.’ 
We think this language conveys to her all that” he possessed. “She became en- 
titled to the policy of insurance as a chose in action belonging to him at” the time 
of “his death. Her representatives are therefore, we think, entitled to the in- 
surance money received by th administrator,.Mr. Budau.” 


In the case of Halsey v. Paterson, reported in 37 N. J. Eq. 445, the testator 
died making bequests to his wife. She survived her husband eight days and died, 
leaving a last will and testament. In addition to other property, she owned two 
policies of insurance on the life of her husband, payable to her and her assigns in 
case she survived her husband. After making certain specific dispositions and be- 
quests of her property, without specifically making any mention of her insurance 
policies, in the fourth clause of her will she bequeathed certain other persons “all 
the residue of her property.” The court held that the insurance money passed 
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to her beneficiaries named in the fourth clause of her will, as it was her intention 
to bequeath “all” her property remaining. 


In view of the foregoing, a judgment is rendered in favor of plaintiff and 
against defendant for the sum demanded in the complaint. 


QUINBY v. QUINBY. 
Supreme Court, Appellate Division, First Department. November 4, 1927. 
224 New York Supplement 638. 

1. INSURANCE—INSOLVENCY OF INSURED’S ESTATE MUST BE AL- 
LEGED AND PROVED BEFORE CREDITORS CAN HAVE PROCEEDS 
OF POLICY APPLIED ON CLAIMS. 

Before proceeds of policy of insurance may be applied to payment of credi- 
tors of deceased insured, creditor must allege and prove that estate of insured 
is insolvent. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


2. INSURANCE—WIDOW, WHO IS BENEFICIARY OF INSURANCE 
POLICY, NEED NOT APPLY PROCEEDS OF POLICY TO PAY HUS- 
BAND’S DEBTS, UNLESS ESTATE IS INSUFFICIENT. 

Widow is not obligated to apply part of proceeds of insurance policy in which 
she is beneficiary to payment of husband’s debts, unless assets of estate are 
insufficient to pay creditors. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


3. INSURANCE—COMPLAINT SHOWING DECEASED’S PERSONALTY, 
BUT NOT REALTY, WAS INSUFFICIENT TO PAY DEBTS, DID NOT 
ALLEGE INSOLVENCY OF ESTATE NECESSARY TO APPLY PRO- 
CEEDS OF INSURANCE POLICY ON DEBTS. 

Complaint by creditors to apply proceeds of debtor’s insurance policy to pay- 
ment of debts, alleging that proceeds from sale of personalty are not sufficient 
to pay all claims, but not showing whether realty, if sold, would not pay debts, 
was insufficient to allege insolvency of estate, necessary for relief sought. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


4. INSURANCE—STATUTE SUBJECTING PROCEEDS OF INSURANCE 
POLICY TO HUSBAND’S DEBTS APPLIES ONLY WHERE ESTATE 
IS INSUFFICIENT TO PAY DEBTS. 
Statute providing that proceeds of policy of insurance is primarily liable for 
husband’s debts refers only to liability where there are not sufficient assets in 
estate to pay debts. 


(For other cases, see Insurance, Dec. Dig. § 590.) 

Appeal from Special Term, New York County. 

Action by Charlotte V. Quinby, suing on behalf of herself and all other 
creditors of Henry C. Quinby, late of the county of New York, deceased, who 
shall come in and be made parties hereto and contribute to the costs of the 
proceeding, against Florence Cole Quinby. From an order of the Supreme Court, 
denying defendant’s motion to dismiss the complaint, defendant appeals.- Re- 
versed, and motion to dismiss complaint granted, with leave to amend. 

Argued before Dowling, P. J., and Merrell, Martin, James O’Malley, and 
Proskauer, JJ. 

Leverett J. Luce, of New York City, for appellant. 


Nile & Johnson, of New York City (Ralph Q. Kelly, of New York City, of 
counsel), for respondent. 

Per CurrAM. [1] The appellant contends that the plaintiff must prove that 
the estate is insolvent before the proceeds of the policy of insurance in question 
may be applied to the payment of creditors of the decedent, and that the complaint 
must contain allegations showing such insolvency. We agree with both propo- 
sitions. 

[2] There is no obligation that the widow shall apply a part of the proceeds 
of an insurance policy, when she is the beneficiary, to the payment of her hus- 
band’s debts, unless the assets of the estate are insufficient to pay the creditors. 

[3] The complaint alleges that there has been an accounting and sets forth 
the substance of the accounting. It then alleges that the proceeds from the 
sale of the personal property are not sufficient to pay all the claims. The de- 
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cedent left real estate which is subject to the payment of debts. It does not appear 
that this real estate, if sold, would not pay the debts in question. 

[4] The statute provides that the proceeds of a policy of insurance is primar- 
ily liable for the husband’s debts, but that has been held to mean that it is liable 
for the husband’s debts, providing there are not sufficient assets in the estate 
to pay the debts. The Special Term admitted the proposition that the complaint 
should set forth the insolvency of the estate, but both held that the allegations were 
sufficient for that purpose. 

We are of the opinion that the complaint does not allege such facts. The 
order should be reversed, with $10 costs and disbursements, and the motion to 
dismiss the complaint granted, with $10 costs, with leave to amend upon pay- 
ment of costs. 

Order reversed, with $10 costs and disbursements, and motion granted, with 
$10 costs, with leave to the plaintiff to serve an amended complaint within 20 
days from service of order, upon payment of said costs. 


SHORT v. LA FAYETTE LIFE INS. CO. (No. 460.) 
Supreme Court of North Carolina. Dec. 7, 1927. 
140 Southeastern Reporter 303. 

2. INSURANCE—AGENT’S KNOWLEDGE OF ILL HEALTH OF INSURED 
AT TIME OF TAKING APPLICATION HELD IMPUTED TO INSURER, 
PREVENTING AVOIDANCE OF CONTRACT FOR FALSE WARRANTY. 
Knowledge of agent of insurer of ill health of insured at time of taking ap- 

plication held imputed to company, so as to prevent it from avoiding contract on 

ground of false warranty, where there was no fraud. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Appeal from Superior Court, Gaston County; Townsend, Judge. 

Action by V. B. Short against the La Fayette Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. No error. 

The following verdict was returned: 

“(1) Did the insured falsely represent the condition of her health in her 
application upon which the policy of insurance was issued? Answer: No. 

“(2) Did the defendant issue and deliver said policy of insurance with the 
knowledge of the condition of insured’s health? Answer: Yes. 

“(3) In what amount, if any, is defendant indebted to the plaintiff? Answer: 
$498, with interest.” 

Ernest R. Warren and Mangum & Denny, all of Gastonia, for appellant. 

Bismark Capps, of Gastonia, for appellee. 

ApaMs, J. This is an action for the recovery of the amount alleged to be due 
on a policy of life insurance. The insured was Effie Short; the beneficiary is the 
plaintiff, her surviving husband. The defense interposed was predicated upon 
false representations said to have been made by the insured in her application for 
the policy. According to the’ application, she was in good health and had not re- 
cently been sick. The plaintiff admitted that the insured had not been well, but 
he testified that he gave this information to the defendant’s agent, that the ap- 
plication was signed in blank, and that the agent agreed to write the policy 
without a physician’s examination. The pleadings and the testimony presented 
whe of fact, which were submitted to the jury and answered against the de- 
endant. 

[1] The exceptions on which the appellant relies relate to the denial of his 
motion for nonsuit and to an instruction given the jury. The testimony of the. 
witnesses was conflicting, and that which was offered by the plaintiff was suf- 
ficient to sustain the verdict; for this reason the motion to dismiss the action 
could not properly have been granted. Rush v. McPherson, 176 N. C. 562, 97 S. 
E. 613; Lindsey v. Lumber Co., 189 N. C. 118, 126 S. E. 174. 

[2] The instruction complained of was as follows: 

“Upon that second issue, I charge you that the knowledge of the agent 
would be the knowledge of the company, unless you find that the agent, with 
the knowledge and consent of the insured in this case, was attempting to prac- 
tice fraud upon the company. The knowledge of the agent, if there was no 
attempt to practice fraud, would be under the law the knowledge of the company.” 

There was evidence that the agent knew of the ill health of the insured when 
the application was taken; the agent’s knowledge will therefore be imputed to the 
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company and prevent it from avoiding the contract on the ground of false war- 
ranty. This position is approved in Insurance Company v. Grady, 185 N. C. 348, 
353, 117 S. E. 289, 291: 

_ “Another principle recognized in this jurisdiction and pertinent to the inquiry 
is that, in the absence of fraud or collusion between the insured and the agent, 
the knowledge of the agent when acting within the scope of the powers in- 
trusted to him will be imputed to the company, though a direct stipulation to the 
contrary appears in the policy or the application for the same. Gardner v. Ins. 
Co., 163 N. C. 367 [79 S. E. 806, 48 L. R. A. (N. S. 714, Ann. Cas. 1915B, 652]; 
Fishblate v. Fidelity Co., 140 N. C. 589 [53 S. E. 3541; Grabbs v. Ins. Co., 125 N. C. 
389 [34 S. E. 503]; Follette v. Accident Ass’n, 110 N. C. 378 [14 S. E. 923, 15 L. R. 
A. 668, 28 Am. St. Rep. 693]; Connecticut Indemnity Ass’n v. Grogan’s Adm’r 
{Ky.] 52 S. W. 959; McElroy v. British American Assur. Co. [C. C. A.] 94 F. 
990; Northwestern Life Assur. v. Findley et al. [29 Tex. Civ. App. 494] 68 S. W. 
oak Germaine [Germania] Life Ins. Co. v. Koehler, 63 Ind. App. [Ill]. App.] 


The following additional authorities may be consulted: Collins v. Casualty 
Co., 172 N. C. 543, 90 S. E. 585; Robinson v. B. of L. F. & E., 170 N. C. 545, 87 
S. E. 537; Horton v. Ins. Co., 122 N. C. 498, 29 S. E. 944, 65 Am. St. Rep. 717; 
Bergeron v. Ins. Co., 111 N. C. 45, 15 S. E. 883. 

No error. 


PEARSALL et al. v. BLOODWORTH et al. (No. 281.) 

Supreme Court of North Carolina. Nov. 30, 1927. 
140 Southeastern 303. 

INSURANCE—WIFE MADE BENEFICIARY OF POLICY, PAYABLE TO 
HUSBAND’S ESTATE, WHEN HE WAS INSOLVENT HELD EN- 
TITLED, UNDER STATUTE, TO PROCEEDS THEREOF (C. S. § 6464). 
Under C. S. § 6464, providing that life insurance payable to or for benefit of 

married woman or after assignment thereof to her inures to her separate use, 
wife is entitled to benefit of insurance taken out by husband and payable to his 
estate, though beneficiary therein was changed from estate to her during hus- 
band’s insolvency; it being immaterial whether she was entitled to proceeds 
through assignment or mere change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 

Appeal from Superior Court, Pender County; Bond, Judge. 

Action by W. W. Pearsall and another against Elizabeth Black Bloodworth 
and another. From a judgment for plaintiffs, defendants appeal. Reversed. 

The judgment in the cause states at length the facts out of which the con- 
trovery grows, said judgment being as follows: 

This cause coming on to be heard this the 29th day of April, 1927, before 
the undersigned, W. M. Bond, judge holding the courts of the Eighth judicial 
district. The court, by consent of counsel for plaintiff and defendant, a trial by 
jury having been waived by all parties, finds the following facts: 

(1) That H. B. Bloodworth was prior to the 9th day of March, 1925, a resi- 
dent of the county of Pender, state of North Carolina, and Elizabeth Black 
Bloodworth, one of defendants in this action, was and is a resident of the 
county of Pender, state of North Carolina, and that C. C. Branch is a resident 
of the county of Pender, state of North Carolina, and the duly qualified and 
acting administrator of the estate of H. B. Bloodworth, deceased, and that the 
plaintiff was and is a resident of the county of Pender, state aforesaid, and the 
‘intervening petitioner is a foreign corporation doing business in the state of 
North Carolina. 

(2) That some time prior to the lst of September, 1919, the said H. B. Blood- 
worth made application to the Jefferson Standard Life Insurance Company for 
a policy of insurance upon his life, payable to his estate as beneficiary, and that 
on the day of September, 1919, in accordance with his application, the 
Jefferson Standard Life Insurance Company issued policy No. 97616, in the face 
amount of $3,000, on the life of the said H. B. Bloodworth, payable to his estate 
as beneficiary, which said policy reserved the right to the insured of making 
change of beneficiary at any time, at his option. 

(3) That following the depression generally over the country and during the 
period of deflation commencing in 1920, H. B. Bloodworth became financially 
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involved and was on the 19th day of November, 1924, and for some time prior 
thereto had been, insolvent and unable to meet his debts, and such condition of 
insolvency continued until the date of his death. 

(4) That on or about the Ist day of November, 1924, the said H. B. Blood- 
worth applied to the Jefferson Standard Life Insurance Company to have his wife, 
Elizabeth Black Bloodworth, made the beneficiary under said policy, instead of 
his estate, and that on the 19th day of November, 1924, in accordance with his 
application, the beneficiary in said policy was changed from his estate to his wife, 
Elizabeth Black Bloodworth, in the form and manner provided in said policy 
for making change of beneficiary. 

(5) That at the time of such change of beneficiary, the said H. B. Blood- 
worth was insolvent and was unable to meet his obligations, and that the said 
H. B. Bloodworth knew of his then insolvent condition. 

(6) That no consideration passed at the time of the change of the beneficiary 
in said life insurance policy, and such change was made without the knowledge 
of the defendant, Elizabeth Black Bloodworth. 

(7) That H. B. Bloodworth had from time to time taken out insurance on 
his life with various insurance companies in a sum of approximately $20,000, and 
had in the policy or policies when and so issued provided for the payment, in 
the event of death, to his wife, Elizabeth Black Bloodworth. 

(8) That during the month of January, 1925, the plaintiff Pearsall sold and 
delivered to H. B. Bloodworth fertilizer supplies of the value of $458.51, all of 
which sum the said H. B. Bloodworth repeatedly promised to pay, and that on 
the 7th day of March, 1925, the said H. B. Bloodworth executed and delivered his 
promissory note in the amount of $458.51, payable on the 15th day of May, 1925, 
to W. W. Pearsall, or order, and that no part of the principal or interest of said 
note has been paid. 

(9) That on April 23, 1924, the said H. B. Bloodworth did execute and deliver 
for value his promissory note to the International Agricultural Corporation, and 
on December 5, 1924, the said H. B. Bloodworth did pay $100 on said note, leaving 
a balance due and unpaid of $301.59, with interest, which said sum the said H. B. 
Bloodworth repeatedly promised to pay, but after the payment of $100 failed to 
make any further payment of principal or interest on said note, and at the time 
of his death was justly indebted to the plaintiff International Agricultural Corpor- 
ation in the sum of $301.59, with interest. 

(10) That on the 9th day of March, 1925, the said H. B. Bloodworth died in- 
testate in the county of Pender, and that thereafter the defendant C. C. Branch 
qualified as administrator of his estate, and is now acting as such, and that 
thereafter the plaintiff filed due proof of his claim on said note with said admin- 
istrator, but that the estate of the said H. B. Bloodworth is totally insolvent, and 
that the administrator has no funds and will obtain no funds from said estate 
sufficient to meet said obligation. 

(11) That after the death of the said H. B. Bloodworth the defendant Eliza- 
beth Black Bloodworth filed due proof of loss with the Jefferson Standard Life 
Insurance Company, and said Insurance Company has paid to the said Elizabeth 
Black Bloodworth the sum of $2,756.36, being the face amount of said policy, less 
a loan on said policy, previously made by insured. 

(12) That thereafter the plaintiff, in this action, requested C. C. Branch, 
administrator of the estate of H. B. Bloodworth, to bring an action against the 
defendant Elizabeth Black Bloodworth on behalf of the creditors of his estate, 
for the purpose of subjecting the proceeds of said life insurance policy to the 
said Elizabeth Black Bloodworth, as aforesaid, to the payment of his debts; that 
the said C. C. Branch refused and declined to bring said action and still refuses 
and declines to do so; that thereafter on or about the 14th of November, 1925, 
the plaintiff instituted the above-entitled action, on behalf of himself and other 
creditors of the estate of H. B. Bloodworth, to subject the proceeds of said life 
insurance policy now in the hands of the said Elizabeth Black Bloodworth to the 
payment of the debts of the said H. B. Bloodworth, and thereafter the said 
International Agricultural Corporation, by petition, intervened. 

(13) That there existed at the date of the change of the beneficiary in the 
$3,000 policy issued by the Jefferson Standard Life Insurance Company creditors 
of H. B. Bloodworth, whose claims exceed $3,000, and that such claims exceed 
the assets of the estate available to creditors in an amount in excess of $3,000. 
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Upon the foregoing facts and after hearing argument of counsel, the court 
being of the opinion that said transfer of beneficiary was ineffectual as to 
creditors: It is therefore ordered, adjudged, and decreed that the act of H. B. 
Bloodworth, in changing the beneficiary in the policy of insurance on his life, 
issued by the Jefferson Standard Life Insurance Company for $3,000, from his 
estate to his wife, Elizabeth Black Bloodworth, was and the same is hereby 
declared invalid; and the said Elizabeth Black Bloodworth shall pay to the ad- 
ministrator of the estate of H. B. Bloodworth the sum of $2,756.36, paid by the 
Jefferson Standard Life Insurance Company to her because of said policy. It is 
further ordered, adjudged, and decreed that W. W. Pearsall recover the sum of 
$458.51, with interest; and that the International Agricultural Corporation recover 
the sum of $301.59, with interest, and both sums shall be paid by the administra- 
tor out of the first moneys coming into his hands from this recovery, in full, be- 
cause of the priority established by the plaintiff W. W. Pearsall and International 
Agricultural Corporation, as diligent creditors. 

From the foregoing judgment the defendant appealed. 

K. O. Burgwin, of Wilmington, for appellants. 

I.. J. Poisson and J. G. McCormick, both of Wilmington, for appellees. 

BrocpEn, J. Is the change of beneficiary from his estate to his wife, made by 
an insolvent husband, in an ordinary policy of life insurance providing for a change 
of beneficiary at the option of the insured, valid and effectual against creditors 
of such insolvent? 

The question of the validity of the assignment of a policy of life insurance when 
the insured is insolvent was considered by this court in Burton v. Farinholt, 86 N. 
C. 260. The court held that a life insurance policy was a chose in action and be- 
came an integral part of the estate of the insolvent immediately upon the delivery 
of the policy, and therefore a voluntary assignment of the same was void as 
against creditors. The principle is thus expressed in the opinion: 

“Being indebted to a state of clear insolvency at the time of its voluntary 
assignment to his daughters, his act was fraudulent as to his creditors and void 
in law, whether made with an intent actually fraudulent or not. From the fact 
that he was at the time insolvent, and that his transfer to his daughters was with- 
out a valuable consideration, it results, as a conclusion of law, that the assignment 
was void as to his creditors. * * * If taken directly in their names and for their 
benefit, it would have been, ab initio, their property, and would never have con- 
stituted a part of their father’s estate, upon the faith of which he could, and per- 
haps did, obtain credit—and that is the test.” 

There is a well-recognized distinction in law between the assignment of a 
policy and a change of beneficiary, certainly where the policy itself delegates the 
power to change the beneficiary at the option of the insured. Thus in 4 Joyce on 
the Law of Insurance (2d Ed.) § 2327a, the author says: 

“A distinction is made between an assignment and a change of beneficiary in 
that an assignment is the transfer by one of his rights or interest in the property, 
rests upon contract, and generally requires the delivery of the thing assigned, while 
the right to change the beneficiary is the power to appoint, which must be exer- 
cised in the manner specified in the contract.” Mutual Benefit Life Ins. Co. v. 
Swett (C. C. A.) 222 F. 200, Ann. Cas. 1917B, 298. 

The Supreme Judicial Court of Massachusetts considered the question in Bailey 
v. Wood, 202 Mass. 562, 89 N. E. 149. The court declared that: 

“In the absence of any statute we think the prevailing opinion in the states is 
that where a policy of insurance is originally taken out in the husband’s name 
and payable to his estate, a voluntary assignment, when insolvent, by him to his wife 
is void as to his creditors.” 

A number of authorities are cited in support of this utterance, including Burton 
v. Farinholt, supra. 

If the test is the right of a creditor to rely upon the policy as a basis of 
credit, as suggested in the Burton Case, then there might be a practical difference 
between an assignment and a change of beneficiary, because if a policy of insurance 
contains a provision permitting the insured to change the beneficiary at his option, 
it would seem clear that a creditor could not rely upon such a contract as a basis 
of credit. As to whether there is any difference between an assignment and change 
of beneficiary, we do not decide, because in our opinion, it is unnecessary to do so 
in the present case. 
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There is a statute in this state which determines the rights of the parties to this 
controversy. C. S. § 6464, provides in part: 

“Every policy of life insurance made payable to or for the benefit of a married 
woman, or after its issue assigned, transferred, or in any way made payable to a 
married woman, or to any person in trust for her or for her benefit, whether pro- 
cured by herself, her husband, or by any other person, and whether the assignment 
or transfer is made by her husband, or by any other person, inures to her separate 
use and benefit and to that of her children, if she dies in his lifetime.” 

Under the plain provision of this statute it is entirely immaterial whether 
the wife becomes entitled to the proceeds through assignment or by mere change of 
beneficiary. The words of the statute, “or in any way made payable to a married 
woman,” are broad and comprehensive, and necessarily cover both methods of vest- 
ing in her the title to the proceeds of the insurance. C. S. § 6464, was originally 
chapter 54, § 59, Public Laws 1899. The statute was passed several years after 
the decision in the Burton Case and is controlling upon the question presented in 
the case at bar. \ 

The construction which we have placed upon the statute is in accordance 
with the principle announced in Bailey v. Wood, supra. The statute under con- 
sideration in Bailey v. Wood is very similar to our own. The Massachusetts court, 
in holding that the wife would be entitled to the proceeds of insurance assigned by 
an insolvent husband, states its conclusion thus: f 

“There is a marked distinction, therefore, as to the right of a wife under this 
statute and the right of any other beneficiary. The right of the wife extends not 
only to policies expressed for her benefit when issued, but also to those which, 
after issue, are assigned or in any way made payable to her for her benefit, while 
the right of any other beneficiary is confined to policies expressed at the time of 
their issue to be for his benefit.” 

The case of Bailey v. Wood has been cited with approval in many later cases; 
some of them being Eldredge v. Mutual Life Ins. Co., 217 Mass. 444, 105 N. E. 
361; Tyler v. Treasurer and Receiver General, 226 Mass. 306, 115 N. E. 300, L. R. A. 
1917D, 633; In re Simmons v. Griffin (C. C. A.) 255 F. 521. : 

We therefore hold, upon the facts presented, that the judgment pronounced in 
this case was erroneous, and the same is reversed. 

Reversed. 


MID-CONTINENT LIFE INS. CO. v. WALKER. (No. 16168.) 
Supreme Court of Oklahoma. March 23, 1926, 
260 Pacific Reporter 1109. 
Rehearing Denied May 11, 1926. Application to File Second Petition for Rehearing 
Denied Nov. 22, 1927. 
260 Pacific Reporter 1109, 


(Syllabus by the Court) 


1, APPEAL AND ERROR—WHERE JURY’S CONCLUSION IS NOT SUS- 
TAINED BY REASONABLE HYPOTHESIS BASED ON PROVED AND 
UNCONTROVERTED FACTS, SUPREME COURT WILL REVERSE 
AND REMAND FOR NEW TRIAL. 


Where the conclusion of the jury is not sustained by any reasonable hypothesis 
that can be based upon the proved and uncontroverted facts of the record, the ver- 
dict of the jury cannot be sustained, and the Supreme Court will reverse any judg- 
ment based thereon and will remand the cause for a new trial. 

(for other cases, see Appeal and Error, Dec. Dig. § 1177[6].) 

2, INSURANCE—WHERE ACCIDENT POLICY PROVIDED FOR PAY- 
MENT OF BENEFITS SIX MONTHS AFTER PROOF OF DISABILITY, 
INSTRUCTION, THAT IF JURY FOUND FOR PLAINTIFF, TO AS- 
SESS RECOVERY OF BENEFITS FROM DATE OF DISABILITY WAS 
ERRONEOUS. 

Where a policy of insurance provides the insurer will begin to pay benefits to 
the insured six months after proof of disability and the court instructs the jury 
that, if they find for the plaintiff, they shall assess his recovery of monthly benefits 
from the date of his disability, such instruction is erroneous. 


(For other cases, see Insurance, Dec. Dig. § 530.) 
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3. INSURANCE—VERDICT AWARDING INSURED MONTHLY BENEFITS 
UNTIL INSURER SHOULD SHOW THAT HE WAS NO LONGER 
WHOLLY DISABLED WAS ERROR CALLING FOR REVERSAL. 
Where a contract of insurance providing for payment of monthly benefits for 

total, permanent disability during the life of the insured and further provides, 

“The company [insurer] may at any time and from time to time, but not oftener than 

once a year, demand due proof of such continued disability, and upon failure to 

furnish such proof or it appears that the insured is no longer wholly disabled, 

* * * no further premiums shall be waived nor further income payments made 

to the insured.” Held, a verdict finding for the plaintiff and awarding him month- 

ly benefits, “until the defendant shall show that the plaintiff is no longer wholly dis- 

abled by bodily injuries or disease from engaging in any occupation or employ- 

ment for remuneration or profit,’ is erroneous, and will be reversed on appeal. 
(For other cases, see Insurance, Dec. Dig. § 670.) 


4. ACTION—WHERE POLICY PROVIDED FOR PAYMENT OF MONTHLY 
BENEFITS ONLY FOR TOTAL DISABILITY, NO RECOVERY CAN 
BE HAD FOR BENEFITS ACCRUING AFTER FILING ACTION 
THEREON IN ABSENCE OF AMENDMENT TO PETITION, BUT IN- 
SURED IS NOT PRECLUDED FROM SUING* FOR SUCCESSIVE- 
LY ACCRUING BENEFITS. 

Where a policy of insurance provides for the payment of monthly benefits only, 
and this only in the event of total disability, no recovery can be had for benefits 
accruing after the filing of the action in the absence of an amendment to the peti- 
tion to cover the period between the filing of the original petition and the time 
of the trial, the recovery being limited to the sum of the benefits accruing up to 
that time only, but this does not preclude the insured from filing action for suc- 
cessively accruing benefits. 

(For other cases, see Action, Dec. Dig. § 63[3], 65.) 

Commissioners’ Opinion, Division No. 3. 

Appeal from District Court, Oklahoma County; George W. Clark, Judge. 


Action by Charles O. Walker against the Mid-Continent Life Insurance Com- 
pany on a policy of insurance. Judgment for plaintiff, and defendant appeals. Re- 
versed and remanded, with directions. 

Rittenhouse & Rittenhouse, of Oklahoma City, for plaintiff in error. 

Pearson & Pearson, of Oklahoma City, for defendant in error. 


Rutu, C. The parties hereto will be designated as they appeared in the trial 
court. 

Plaintiff alleges that on June 12, 1923, defendant sold him an insurance policy 
insuring him in the sum of $2,500; that he paid the first premium and the first 
amount due on the second premium in the sum of $20.68; that on July 10, 1923, he 
was thrown from a horse and his right hip injured and the vertebrae in his back 
were jammed together; and that as a farmer he has been totally disabled; that 
his disabilities are permanent; and he prays judgment against the defendant for 
the payment of $25 per month from July 10, 1923, and as long as he lives, and 
for $20.68 the amount of the premium advanced which should have been waived 
by defendant. 


The policy was in the sum of $2,500 and provided in section A as follows: 


“Section A. Permanent Total Disability—After one full annual premium shall 
have been paid upon this policy and before a default in the payment of any sub- 
sequent premium, if the insured shall furnish the company with due proof that 
he has since such payment and before having attained the age of 60 years become 
wholly disabled by bodily injuries or disease, not occasioned by military or naval 
service or participation in aeronautic or submarine expeditions or operation, and 
will be presumably thereby permanently, continuously, and wholly prevented from 
engaging in any occupation or employment whatsoever for remuneration or profit, 
and that such disability has then existed for not less than 60 days, then; 5 

“(1) Waiver or Premium—Commencing with the anniversary of the policy 
next succeeding the receipt of such proof, the company will on such anniversary 
waive payment of the premium for the ensuing year. 


“(2) Life Income to Insured—Six months after receipt of such proof, the 
company will begin to pay to the insured a monthly income of 1 per cent. of the 
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face amount of this policy, which income will continue during the lifetime and 
continued disability of the insured. q 

“(3) Recovery from Disability—The company may at any time and from 
time to time, but not oftener than once a year, demand due proof of such con- 
tinued disability, and upon failure to furnish such proof, or if it appears that 
the insured is no longer wholly disabled as aforesaid, no further premiums 
shall be waived nor further income payments made to the insured.” ; 

After issue joined the cause was tried to a jury, under instructions from 
the court properly excepted to by defendant and after the refusal of the court 
to give certain instructions requested by defendant, the jury returned the follow- 
ing verdict: 

“We, the jury, impaneled and sworn in the above entitled cause, do, upon our 
oaths, find for the plaintiff and fix the amount of recovery at $398.34, the same 
being $25 per month from the date he was wholly disabled until the present time, 
and in addition thereto the sum of $20.68, the amount of premium paid by the 
plaintiff as premium on the policy of insurance and the further sum of $25 per 
month hereafter, until the defendant shall show that the plaintiff is no longer 
wholly disabled by bodily injuries or disease from engaging in any occupation or 
employment for remuneration or profit.” 

Defendant moved for judgment, notwithstanding the verdict which was by the 
court overruled, and thereafter defendant filed his motion for a new trial, which 
was by the court overruled, and judgment was entered, which in part was as 
follows: 

“Judgment is hereby entered in favor of the plaintiff under said verdict against 
the defendant in the sum of $419.02 and interest thereon at the rate of 6 per 
cent. from November 8, 1924, until paid, and for the further sum of $25 for each 
and every month hereafter, commencing November 8, 1924, until the defendant 
shall show that the plaintiff is no’ longer wholly disabled by bodily injuries or 
disease from engaging in any occupation or employment for remuneration or prof- 
it, and all monthly payments not paid when due shall bear interest at the rate 
of 6 per cent. from the date they become due until paid; to all of said rulings 
and acts of the court, defendant excepts and its exceptions are allowed.” 

From this judgment the defendant appeals and brings this cause here for 
review, upon petition in error and case-made, and presents its case upon several 
assignments of error; and, first, consideration will be given to the sufficiency of 
the evidence to support the verdict. 

This was a life insurance policy and was not an accident policy. The only 
provision of the policy under which the insured might personally be entitled to 
benefits was the one providing for a $25 per month payment, in the event he be- 
came totally and permanently disabled “by bodily injuries or disease” before at- 
taining the age of 60 years. His right of recovery of 1 per cent. of his policy 
or $25 per month was contingent upon his total permanent disability. If this were 
an accident insurance policy, a different question would arise, but, being primarily 
a life insurance policy, this special protection was afforded the insured, not if 
he sustained an injury incapacitating him for one month or one year, not if he 
sustained a broken bone, but if he should become permanently totally disabled and 
“wholly prevented from engaging in any occupation or employment whatsoever, 
for remuneration or profit,’ then and in that event the defendant agreed to sus- 
pend payment of premiums and pay the insured $25 per month during his life 
and pay his beneficiaries $2,500 at his death. 

Very able and exhaustive briefs have been submitted on the question of 
what constitutes total disability and numerous cases are cited on this point. How- 
ever, they were all decided under accident insurance policies and we agree with 
them, in the main, and the rule most favorable to this plaintiff is found in the 
text in May on Insurance (4th Ed.) 552, as follows: 

“Total disability from the prosecution of one’s usual employment means in- 
ability to follow his usual occupation, business, or pursuits in the usual way. 
Though he may do certain parts of his accustomed work and engage in some of 
his usual employments, he may yet recover, so long as he cannot to some extent 
do all parts and engage in all such employments.” 

This rule is particularly applicable, however, to those cases arising under ac- 
cident insurance policies, where the policy holder is insured against accident pre- 
venting him from engaging in his usual employment, and where he is to receive 
so much per week while this total disability continues. 
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In the instant case, it covers “any occupation whatsoever for remuneration 
or profit,” and it must be permanent. That is to say, there must be no hope or 
possibility, presumably, of the insured ever being able to engage in remunerative 
and profitable work. 

Most accident policies provide that the loss of certain members of the body 
or the existence of certain conditions shall constitute total permanent disability, 
in which event the policy usually provides for the payment of a lump sum or a 
sum certain at stated intervals for a stipulated period, and this court will not 
say that a man must be a helpless cripple, unable to walk, talk, or write, before 
it will determine his injuries are such as to totally and permanently disable him, 
but before such condition will be declared to exist, there must be evidence to 
support it. 


[1] It is too well settled to need citation of authorities that this court will 
not disturb the verdict of a jury where there is any evidence reasonably tending to 
sustain the same, and it is equally as well settled that, unless there is some evi- 
dence reasonably tending to sustain the verdict, it will not be permitted to stand. 

We assume the evidence as set out in plaintiff’s brief is correct and the evi- 
dence set forth therein is such as would be most beneficial to the plaintiff. In the 
evidence of the plaintiff we find that after this accident of July 10, 1923, he picked 
cotton, hauled it to the gin, rode a cultivator, and, in the winter following the 
accident, worked for some time in the town of Bridgeport as a carpenter. He 
testifies he could not work continuously, but was required to rest frequently; and, 
when the agent of the defendant visited plaintiff's farm, he was picking cotton. 
The injury appeared to be caused by a condition of his spine, due as he alleged 
to the injury. The year following the accident he materially increased the acre- 
age he had been farming, but he had to employ men to do the work, and we are 
not unmindful of the fact that the larger the farm, the more help it will be 
necessary to employ. 

After he filed his claim, X-ray photographs were taken of his spine, and Dr. 
Leroy Long ‘testified that the normal man has five segments of the fifth lumbar 
vertebra, but the plaintiff had six; that this was a congenital condition, that is, he 
was born that way; that the fifth and sixth segments were fused together, and the 
sixth was fused to the sacrum which is just below and forms a part of the back- 
bone; that at the time he saw him he could not do the average work of a farm, 
but he thought this condition was subject to improvement. 

Dr. Cunningham found the same condition: 


“That this condition causes a loss of motion in the spine and as long as the 
condition is active, it causes pain. That a man in this condition could not walk 
long distances as well as if the condition did not exist. He could bend forward 
80 per cent. of normal. Bend to left side but normal, but only 10 to 15 per cent. 
of normal to the right side, but cannot say he is permanently and totally dis- 
abled from performing the usual work about a farm.” 


Dr. Johnson, the local physician to whom plaintiff first applied, testifies that 
he does not think he is wholly disabled; he is able to do some things, ride a cul- 
tivator, but it would not be best for him; he can milk cows and chop cotton, but 
he does not think plaintiff will be able to do substantial work on the farm. 

No one testifies and perhaps cannot testify whether this fusion of the fifth 
and the unusual and abnormal sixth segment and the fusion to the sacrum was 
caused by the accident or not; but assuming that while the sixth segment was 
congenital, the fusion was caused by the accident, these eminent physicians and 
surgeons, state that plaintiff’s condition is subject to improvement, and after a 
review of the evidence most beneficial to the plaintiff, we cannot find any evidence 
reasonably tending to support the verdict. 


“Where the conclusion of the jury is not sustained by any reasonable hypo- 
thesis that can be based upon the proved and uncontroverted facts of the record, 
the verdict of the jury cannot be sustained, and this court will reverse any judg- 
ment based thereon, and will remand for a new trial.” Morris v. Purcell Bank 
& Trust Co. of Purcell, 85 Okl. 45, 204 P. 436; Sapp v. Hartford F. & M. Ins. 
Co., 86 Okl. 87, 206 P. 814; McGraw v. Hildebrant, 89 Okl. 140, 214 P. 688; Mc- 
Kinney v. Biggs, 96 Okl. 266, 220 P. 459. 


Defendant next complains of the instructions. The sixth is as follows: 
“If your verdict should be in favor of the plaintiff, he is entitled to recover 
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$25 per month from the date he became wholly disabled from engaging in any 
occupation or employment whatsoever for remuneration or profit until this date, 
and thereafter $25 per month continuing during the life of the plaintiff and for 
the further sum of $20.68, the advance premium paid by the plaintiff.” 

We think the instruction erroneous for the reason that it instructs the jury 
the recovery, if any, should be from the date of the injury. The date from 
which, in any event, recovery might be had must be governed by the contract of 
insurance, and the rules established for the constructions of written instruments 
apply to contracts of insurance equally with other contracts. Liverpool & London 
& Globe Insurance Co. v. Kearney, 180 U. S. 132, 21 S. Ct. 326, 45 L. Ed. 460. 

[2] By reference to the policy, we find that: 

“Six months after the receipt of such proof (of disability) the company will 
begin to pay to the insured a monthly income of 1 per cent. of the face amount 
of this policy, which income will continue during the lifetime and continued dis- 
ability of the insured.” 

There can be but one construction placed upon this clause and that is that 
liability did not attach, in any event, until six months after proof, and plaintiff 
did not notify the company of his injury until three months after the happening 
thereof, and the instruction is manifestly erroneous wherein it would instruct the 
jury to allow recovery from the date he became wholly disabled, etc. 

[3] Again, it instructed the jury that it might allow plaintiff to recover judg- 
ment for the sum of $25 per month continuing during the life of the plaintiff; 
the jury returned a verdict for the plaintiff; and the court rendered judgment 
in favor of the plaintiff for compensation at the rate of $25 per month, “until 
the defendant shall show that the plaintiff is no longer wholly disabled by bodily 
injury or disease from engaging in any occupation or employment for remunera- 
tion or profit.” 

By this judgment, the burden of proof to establish the fact that plaintiff is 
not totally disabled is placed upon the defendant, whereas the plain, unambig- 
uous terms of paragraph 3 of section A, under which this action is brought, pro- 
vides specifically, that if demand is made, the plaintiff must furnish due proof of 
such continued disability not oftener, however, than once a year, and, upon his 
failure so to do, no further premiums shall be waived nor further payments made 
to the insured. 

We can find nothing unreasonable in this requirement, any more than the 
proof of injury or disability in the first instance could be considered as such, and 
the instruction complained of, for all practical purposes, instructs the jury that 
they may disregard this plain provision, which the jury did, as appears by the 
verdict and judgment, and, under the judgment so rendered, the plaintiff might 
sit idly by and invite the company to come and prove he was not totally dis- 
abled and issue execution against the company as upon a final judgment. — 


[4] If the plaintiff should recover, it is manifest the compensation must cease, 
as the contract did not contemplate a permanent pension for a temporary injury: 
and, while it is a firmly established rule of law that if a policy of insurance is 
susceptible of two consttuctions, that one is to be adopted which is more favor- 
able to the insured (Friend v. Southern States Life Insurance Co., 80 Okl. 76, 
194 P. 204; Barnett v. Merchants’ Life Insurance Co., 87 Okl. 42, 208 P. 271). 
the provision of the policy referred to is not ambiguous and is susceptible of 
but one construction and: 

“The courts are powerless to make a new contract * * * or to strike some 
words from the contract he made * * * and insert others [etc.]. This we 
should be compelled to do, in order to sanction the charge to the jury. The 
plaintiffs right to recover is necessarily restricted to the time he was wholly 
disabled and prevented from the prosecution of any and every kind of business 
pertaining to his occupation.” Saveland v. Fid. & Cas. Co. [67 Wis. 174] 30 N. 
W. 237 [58 Am. Rep. 863]. 


The judgment complained of gives to the plaintiff benefits that have not ac- 
crued and which, in the course of events, might never accrue and, while our atten- 
tion has not been directed to any case where this particular form of policy was 
involved and we have been unable to find one, nevertheless the rule relative to week- 
ly benefits is laid down in Corpus Juris. vol 1, p. 515, as follows: 


“In an action to recover weekly benefits for inability to labor, no recovery can 
be had for benefits accruing after the commencement of the action and the re- 





240 The Insurance Law Journal, Vol. 70 [Feb., 1928 


covery is limited to such number of weeks as the policy stipulates.” American 
Home Circle v. Eggers, 137 Ill. App. 595; Rayburn v. Penn Cas. Co., 141 N. C. 
425, 54 S. E. 283; Employes Relief Ass’n v. Post, 122 Pa. 579, 15 A. 885,2 L. R. A. 
44,9 Am. St. Rep. 147. 

In T. D. Robinson vy. Exempt Fire Co. of San Francisco, 103 Cal. 1, 36 P. 955, 
24 L. R. A. 715, 42 Am. St. Rep. 93, the suit was filed in November, 1885, but not 
tried until November, 1893, and there the Supreme Court of California reversed the 
trial court and held that only such benefits as had accrued up to the time of the 
trial were recoverable. 

For the errors appearing in the records as herein pointed out, the judgment of 
the trial court is reversed and this cause remanded, with directions to grant the de- 
fendant a new trial. 

Per Curiam. Adopted in whole. 


VOGEL v. EQUITABLE LIFE ASSUR. SOC. (No. 20772.) 
Supreme Court of Washington. Nov. 10, 1927. 
261 Pacific Reporter 106. 

1—INSURANCE—INSURER MAY WAIVE RIGHT TO AVOID POLICY 

FOR NONPAYMENT OF PREMIUM AT BEGINNING OF TERM. 

Insurer may waive right to have policy regarded as ineffective for want of 
timely payment of premium at beginning of term, though policy or application 
expressly so provides. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


2. INSURANCE—WAIVER OF RIGHT TO AVOID POLICY FOR NONPAY- 
MENT OF PREMIUM AT BEGINNING OF TERM MAY BE EVI- 
DENCED BY DELIVERY OF POLICY TO INSURED. 

Insurer’s waiver of right to have policy regarded as ineffective for want of 
timely payment of premium at beginning of term may be evidenced by delivering 
or causing delivery of policy to insured, which is at least prima facie proof of pay- 
ment or extension of credit for premium due at such time. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

3. INSURANCE—WAIVER OF RIGHT TO AVOID POLICY FOR NON- 
PAYMENT OF PREMIUM AT BEGINNING OF TERM MAY BE EVI- 
DENCED BY NOTICE TO AND DEMAND ON INSURED FOR SUBSE- 
QUENT PREMIUM INSTALLMENT. 

Insurer’s waiver of right to have policy regarded as ineffective for want of 
timely payment of premium at beginning of term may be evidenced, at least in sub- 
stantial meastire, by giving notice to, and making demand on, insured for premium 
installment maturing after insurer acquired right of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE—AGENT’S POSSESSION OF POLICY FOR DELIVERY TO 
INSURED, AND OTHER CIRCUMSTANCES, HELD TO WARRANT 
FINDING THAT INSURER AUTHORIZED AGENT TO WAIVE PAY- 
MENT OF PREMIUM AT COMMENCEMENT OF TERM. 

Insurance agent’s possession of policy for purpose of delivery to insured, and 
other attending circumstances in evidence, held to warrant jury’s finding that in- 
surer authorized agent to waive payment of first premium installment at com- 
mencement of term. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

5. INSURANCE—WHETHER INSURER WAIVED PAYMENT OF PRE- 
MIUM AT BEGINNING OF TERM HELD FOR JURY. 

Whether insurer waived required payment of premium installment at com- 
mencement of term, and hence was not absolved from liability on ground of non- 
payment thereof, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Department 1. 

Appeal from Superior Court, Pierce County; Remann, Judge. 

Action by Eleanor M. Vogel against the Equitable Life Assurance Society. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Kerr, McCord & Ivey and Wm. Z. Kerr, all of Seattle, for appellant. 
G. P. Fishburne, of Tacoma, for respondent. 
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Parker, J. The plaintiff, Mrs. Vogel, commenced this action in the superior 
court for Pierce county, seeking recovery from the defendant assurance society 
upon a policy of insurance, issued by it upon the life of her deceased husband. 
Trial in that court sitting with a jury resulted in verdict and judgment awarding to 
the plaintiff recovery, from which the defendant has appealed to this court. — 

The controlling facts, as we think the jury were well warranted in finding and 
manifestly did find them, may be summarized as follows: , ee 

At all times here in question, P. H. Walbridge was a duly authorized soliciting 
agent of appellant society. On December 21, 1921, Walbridge secured from Vogel a 
written application for life insurance, reading in part as follows: 

“To the Equitable Life Assurance Society of the United States: : 

“I hereby apply for a policy on my life for $1,000 for the benefit of Eleanor 
M. Vogel, wife. * * * The policy to be on the preliminary term 6 months plan, 
with premiums of $9.28 payable 6 mo. term annually in advance. * * * I agree 
that the policy issued hereon shall not take effect until the first premium has been 
paid during my good health; that no agent except the president, a vice president, 
the secretary, the treasurer, or a registrar of the society has power to make or 
modify any contract on behalf of the society, or to waive any of the society's 
rights or requirements, and that no waiver shall be valid unless in writing and 
signed by one of the foregoing officers. * * * I have paid to P. H. Walbridge 
$9.28 to cover the first 6 mo. annual premium on the policy applied for, in accord- 
ance with the provisions of the receipt of date and number corresponding to this 
application, which I hereby accept and agree to the conditions thereof. 

“Dated at Kapowsin, Wash., Dec. 21, 1921. 

“[Signed] John Leo Vogel. 
“Special Instructions. 

“At expiration of this policy a convertible with Dis. & Doubl-Ind. Acc. With 
Guarterly premium. 

“(Signed] John Leo Vogel.” 

This application was manifestly treated by both Vogel and appellant as an 
application for two insurance policies, one a preliminary term policy for a period 
of six months, and the other a so-called regular policy, to become effective at the 
end of the six months preliminary term policy. This will be rendered plain as 
we proceed, though it may not seem plain from the language of the application 
above quoted. On the same day, Walbridge signed and delivered to Vogel, mani- 
festly in pursuance of his authority so to do, a receipt reading as follows: 

“Received of John Leo Vogel nine 28/100 dollars, the first 6 mo. term annual 
premium on proposed insurance for $1,000 on the life of John Leo Vogel, for which 
an application bearing a corresponding number as above is this day made to the 
Equitable Life Assurance Society of the United States. Insurance subject to the 
terms and conditions of the policy contract shall take effect as of the date of this 
receipt, provided the applicant is on this date, in the opinion of the society’s au- 
thorized officers in New York, an insurable risk under its rules, and the applica- 
tion is otherwise acceptable on the plan and for the amount and at the rate of 
premium applied for; otherwise, the payment evidenced by this receipt shall be 
returned on demand and the surrender of this receipt. 

“Dated at Kapowsin, Wash., Dec. 21, 1921. 

“P. H. Walbridge, Agent.” 

This purported payment of the preliminary six months premium was not 
actually paid at that time, but Walbridge then extended credit to Vogel therefor. 
On February 11, 1922, this premium was paid by Mrs. Vogel. In March, 1922, ap- 
pellant caused to be duly prepared and signed at its home office in New York City, 
ready for delivery to Vogel, manifestly in compliance with the application above 
noticed, two documents, plainly constituting two separate policies of insurance on 
the life of Vogel, though printed and written on one sheet of paper—one a pre- 
liminary six months term policy covering the period from December 21, 1921, to June 
21, 1922, at the low premium rate stated in the above quoted application and receipt; 
the other a regular policy, effective June 21, 1922, containing several valuable op- 
tions in favor of Vogel, at the much higher premium rate therein stated. The 
preliminary six months term policy is evidenced by indorsement on the regular 
policy as follows: 

“Term Insurance No. B2,879,487. In consideration of the payment in advance of 
a term premium of $9.28 the Equitable Life Assurance Society of the United 
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States hereby assumes from this date until June 21, 1922 (but no longer), the 
same liability to pay the sum of one thousand dollars in the event of death as is 
expressed and defined as commencing upon the last-mentioned date in its regular 
policy No. B2,885,427, issued upon the life of John Leo Vogel; but this term insur- 
ance shall not participate in any of the privileges or benefits otherwise embodied in 
the said contract. This term insurance is preliminary to the insurance under the 
regular policy, and is not in any event or to any extent concurrent therewith. 

“New York, December 21, 1921. 

“J. H. Keysers, Asst. Registrar.” 

This is a duly signed, stamped indorsement, manifestly not printed as a part 
of the printed form for the regular policy. In the regular policy, to become effec- 
tive June 21, 1922, in so far as we need here notice its language, we read: 
“Number B 2,885.427. Face Amount $1,000. 

“The Equitable Life Insurance Society of the United States hereby insures 
the life of John Leo Vogel (herein called the insured) and agrees to pay at its 
home office in the city of New York one thousand dollars (the face of this policy) 
to his wife, Eleanor M. Vogel, beneficiary, * * * upon receipt of due proof of 
che death of the insured, provided premiums have been duly paid and this policy 
is then in force and is then surrendered properly released. This insurance is grant- 
ed in consideration of the payment in advance of seventeen and 27/100 dollars and 
the payment quarterly thereafter of a like sum upon each twenty-first day of Sep- 
tember, December, March, and June, subject to the conversion provisions herein, 
stated. * * * The privileges and conditions stated on the subsequent pages 
hereof form a part of this contract as fully as if recited at length over the sig- 
nature hereto afhxed. Executed this twenty-first day of June, 1922, at the home 
office of the society in New York.” 

These policies, so evidenced on one sheet of paper, were, on March 24, 1922, 
sent by appellant by mail to its soliciting agent, Walbridge, for delivery to Vogel, 
and were by him delivered to Vogel about April 1, 1922. Just what agreement was 
then made between Vogel and Walbridge as to the payment of the first premium 
installment of $17.27 for that policy is not made plain, other than that Walbridge, 
upon then delivering the policy to Vogel, extended to Vogel credit therefor. It is 
plain, however, that credit was then extended therefor without any definite time of 
payment being agreed upon. Early in August, 1922, appellant sent, by mail, to 
Vogel a request for payment of the second quarterly premium installment maturing 
September 21, 1922. It is not plain as to whether this came to Vogel before his 
death, or to Mrs. Vogel after his death, We may assume, in any event, that it 
left appellant’s New York office before appellant received any notice of Vogel’s 
death. On August 2, 1922, Walbridge tendered to appellant and left at its Seattle 
collection office his check for $17.27 in payment of the first quarterly premium on 
the policy due on or before June 21, 1922. This check was later returned to 
Walbridge from appellant’s Seattle office, just when or why is not shown, but ap- 
parently because of an intention on the part of appellant’s agents there in charge 
to consider the regular policy as never having become effective for want of 
timely payment of the first premium installment. 

On August 5, 1922, Vogel was accidentally killed, thus concededly rendering 
appellant liable to Mrs. Vogel upon the regular policy, unless it was rendered in- 
effectual by reason of the failure of payment of the first premium installment. The 
jury returned, with its general verdict, special findings that no notice of the ma- 
turing of the first premium installment was given by appellant to Vogel prior to 
June 21, 1922, and no notice of any nature was ever given to him by appellant 
that there had been a failure of payment of the first premium, or that the policy had 
rare because of such failure. The evidence, we think, fully supports these special 

ndings. 

The principal contention here made in behalf of appellant, and the only one 
which seems to us to call for serious consideration, is that the trial court erred in 
refusing to decide as a matter of law that appellant is entitled to judgment absolv- 
ing it from liability under the policy, as asked for by appellant’s request for an_in- 
structed verdict and its motion for judgment notwithstanding the verdict. The 
argument is that appellant did not waive payment of the premium installment 
payable on or before June 21, 1922, at the inception of the term of the regular poli- 
cy, and particularly that its soliciting agent, Walbridge, had no authority to waive 
such prepayment by the extension of credit therefor. 

We think it has been made plain by the above summary of the facts that the 
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insurance contract here sued upon, evidenced by the regular policy, is an entirely 
separate contract of insurance from the preliminary six months term policy evi- 
denced by the receipt of September 21, 1921, and the indorsement on the regular 
policy, both of which were delivered to Vogel about April 1, 1922. They are 
“not in any event or to any extent concurrent.” Plainly they evidenced two sepa- 
rate liabilities on the part of the society, each not in the least dependent upon the 
other. Therefore we have the question of waiver on the part of the society of 
payment in advance of the first premium installment on the regular policy, the 
one upon which recovery is sought in this action, and not a question of waiver of 
failure on the part of Vogel to pay subsequently maturing premium installments. 

[1] The right of an insurer to have its policy regarded as not becoming effective, 
because of want of timely payment of premium thereon at the beginning of the term, 
plainly is a right which the insurer may waive, so as to effectually inaugurate the 
rights of the insured under the policy, though the policy, or application as part 
thereof, may expressly provide that it shall not become effective until the premium 
due at the beginning of the term has been paid. 37 C. J. 406; 2 May on Insurance, 
§ 360 1 Joyce on Insurance, § 86. 


[2] Such waiver may be evidenced by delivering or causing the policy to be 
delivered to the insured, which, under the authorities, is at least prima facie proof 
of payment or extension of credit for the premium due at the beginning of the 
term. In Fenton v. Cascade Mutual Fire Ass’n, 60 Wash. 389, 111 P. 343, Judge 
Dunbar, speaking for the court, said: 


“The policy has been issued and delivered in accordance with the application. 
Under all authority it then became an executed contract, and under such circum- 
stances the presumption attaches that credit is given and time for payment ex- 
tended. 19 Cyc. 606, and cases cited.” 


This was said in answer to the contention that the policy had not become effec- 
tual, because the premium had not been paid when, apparently, by the terms of 
the policy, the premium was payable at the beginning of the term. True, that was 
a fire policy but the general principle announced by the quoted language, we think, 
is applicable to our present inquiry. Washoe Tool Mfg. Co. v. Insurance Co., 

N. Y. 613; Grier v. Mutual Life Ins. Co., 132 N. C. 542, 44 S. E. 28; Cauthen 
v. Hartford Life Ins. Co., 80 S. C. 264, 61 S. E. 428; Williams v. Empire Mut. 
Annuity & Life Ins. Co. 8 Ga. App. 303, 68 S. E. 1082; John Hancock Mutual 
Life Ins. Co. v. Schlink, 175 Ill. 284, 51 N. E. 795; Terry v. Provident Fund Society, 
13 Ind. App. 1, 41 N. E. 18, 55 Am. St. Rep. 217; Hartwig v. A&tna Life Ins. Co., 
164 Wis. 20, 158 N. W. 280; Loftis v. Pacific Mutual Life Ins. Co., 38 Utah, 532, 
114 P. 134; 37 C. J. 406; 2 May on Insurance, 360A. This policy it is true, does 
not in express terms acknowledge receipt of the first premium installment, but its 
cena impliedly says such premium was paid upon delivery of the policy to 
ogel. 

Counsel for appellant rely upon the decision of this court in Iles v. Mutual 
Reserve Life Ins. Co., 50 Wash. 49, 96 P. 522, 18 L. R. A. (N. S.) 902, 126 Am. 
St. Rep. 886. In that case, however, there was drawn in question a premium note 
delivered in payment of the first premium installment when the policy was delivered 
to the insured, which note became due some months later: the insurance contract 
expressly providing that insurance should lapse upon failure to pay the note. 
This, it seems to us, was in legal effect a failure to pay a premium installment ma- 
turing at a specified time after the policy became effective. It was not a question 
of a first premium installment, the payment of which is prima facie evidenced by 
delivery of the policy to the insured. ; 

[3] Such waiver may also be evidenced, at least in some substantial measure, 
by the insurer giving notice to and making demand upon the insured for a premium 
installment maturing after the insurer may have acquired a right of forfeiture of 
the rights of the insured because of default in payment of premium. Beatty v. 
Mutual Reserve Fund Life Ass’n (C. C. A.) 75 F. 65. It is true in that case it was 
a periodical assessment levied against the insured which was drawn in question, 
rather than a fixed premium; but we fail to see wherein the demand for such an 
assessment would be materially different from a demand for a maturing premium 
installment fixed in amount, in so far as such demand would evidence waiver of 
the forfeiture rights of the insurer rested upon prior default in payment of 
premium. 

[4] Was the apparent authority of Walbridge as agent of appellant such as 





244 The Insurance Law Journal, Vol. 70 [Feb., 1928 


to warrant the jury in finding, as they did in effect, that appellant authorized Wal- 
bridge to waive payment of the first premium installment at the commencement 
of the term? It seems to us that the jury were warranted by the evidence in so 
concluding, in view of the possession by Walbridge of the policy for the manifest 
purpose of its delivery to Vogel, and the other attending circumstances. 

[5] We conclude that the trial court did not err in refusing to withdraw the 
case from the jury and decide as a matter of law that appellant should be ab- 
solved from liability under this policy. Other claims of error, we think, are with- 
out substantial merit. The law, as we have above noticed it, disposes of most 
of these claims. 

The judgment is affirmed. 

Askren, Mitchell, Tolman, and French, JJ., concur. 
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FIRE ASS’N OF PHILADELPHIA et al. v. ZORN. (No. 11772.) 
Supreme Court of Colorado. Oct. 3, 1927 
Rehearing Denied Oct. 31, 1927. 
260 Pacific Reporter 685 
1. INSURANCE—REINSTATEMENT OF FIRE INSURER AS DEFEND- 

ANT, AFTER IT PAID MONEY INTO COURT AND WAS DIS- 

eae HELD TO ABROGATE STIPULATION AS TO AMOUNT 

OF LOS 

Where, after foreclosure of mortgage, fire insurance association stipulated with 
insured mortgagor and mortgagee as to amount of loss, and paid amount stipulated 
into registry of court, and was discharged, and mortgagee’s action on policies pro- 
ceeded against mortgagor and mortgagor’s assignee of claim for insurance, the sub- 
sequent reinstatement of insurer as defendant on its motion, and withdrawal of 
amount deposited, abrogated stipulation, and released mortgagee from its terms, 
and admission of evidence that loss sustained was approximately the amount found 
by insurance adjuster was not error. 

(For other Cases, see Insurance, Dec. Dig. § 661.) 

Department 1. 

Error to District Court, Sedgwick County; H. E. Munson, Judge. 

Action by P. J. Zorn against the Fire Association of Philadelphia and another. 
Judgment for plaintiff, and defendants bring error. Affirmed. 

W. E. Clark, of Denver, for plaintiffs in error. 

H. N. Marshall, of Julesburg, for defendant in error. 

SHEAFor, J. Zorn, defendant in error, was plaintiff in the trial court, Plain- 
tiffs in error were defendants there, and we shall so refer to them here. 

On July 15, 1919, and prior thereto, defendant Lanning was the owner of the 
Hipp Theatre building in Julesburg, and on that date mortgaged the property to 
one Strasser to secure the sum of $7,000. This mortgage was foreclosed, and on 
June 23, 1923, the property was sold at sheriff’s sale to plaintiff Zorn, to whom a 
certificate of sale was issued, and on March 24, 1924, a sheriff’s deed was issued to 
plaintiff; the property not having been redeemed. 

July 22, 1923, defendant Fire Association of Philadelphia issued its policy of 
insurance to A. E. Lanning, insuring the theatre building for $3,500, $100 on furni-~ 
ture and fixtures, and $400 on moving picture machines and attachments, which 
policy had attached thereto a loss payable clause which reads: 

“Any loss under this policy that may be proved due the assured shall be 
payable to the assured and P. J. Zorn, subject, nevertheless, to all the terms and 
conditions of the policy. Attached to and forming part of policy No. 5320228 of 
the Fire Association of Philadelphia, issued at its Julesburg, Colorado agency. 
Dated July 22, 1923. H. C. Kinsman, Agent.” 

A few weeks after the above policy was issued, defendant Lanning caused 
another policy to be issued to him on the theatre building by the A&tna Fire Insur- 
ance Company for $5,000, which had no loss payable clause attached. 

_ January 5, 1924, a fire occurred in the theatre building, which damaged the 
building to a considerable extent, but did not destroy it. From the time of the 
sheriffs sale until about March 24, 1924, Lanning remained in possession of the 
building. Within a short time after the fire, one Gene Veldran, an adjuster for 
the defendant Fire Association, appeared for the purpose of adjusting the loss. 
About January 8, 1924, the loss was adjusted, and the amount agreed upon was 
the sum of $2,747.50. It was agreed on January 8, 1924, between Lanning and the 
adjusters of the defendant Fire Association and the AXtna Insurance Company 
that the loss should be prorated between the two insurance companies as follows: 
$1,190.15 to the defendant Fire Association, and $1,557.35 to the Astna Insurance 
Company. Some time after plaintiff, Zorn, had received the sheriff’s deed to the 
theatre building, defendant Lanning made an assignment of the adjusted loss 
against both companies to the Revenue Department of the United States govern- 
ment to secure the department for $1,700 arrears claimed to be due from Lanning 
for ticket tax. 

Zorn claimed the total amount of the adjusted loss against the defendant Fire 
Association, under the loss payable clause heretofore quoted, on the theory that the 
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policies in the two companies were not concurrent, because, he claimed, that said 
policies were not issued on the same interests in the building. 

Some time after the adjustment of the loss, it appears that an agreement was 
entered into between the defendant Fire Association and the defendant Lanning 
that the loss sustained by reason of the fire was $2,200. 

Plaintiff, Zorn, then brought this action to recover the sum of $2,747.50, and 
Lanning, refusing to join as plaintiff, was made defendant. 

This suit was commenced about July 1, 1924. During the latter part of that 
month defendant Fire Association made application for an order substituting the 
Treasury Department of the United States Internal Revenue Service, and to be 
discharged and released from further liability, alleging that it was willing to pay, 
to whomsoever was entitled thereto, the loss which had been sustained by reason 
of the fire, to the amount of $2,200, and also alleging that the money was claimed 
by the plaintiff and by Lanning, and that the United States Treasury Department 
also claimed an interest in it. 

Thereupon a stipulation was entered into between the plaintiff, the Fire Associ- 
ation, and Lanning, by which it was agreed that the Fire Association might pay 
into the registry of the court the sum of $2,200, and be discharged from all further 
liability therein. 

Following this stipulation, the court, on August 5, 1924, having found that 
the parties had agreed upon $2,200 as the amount of damage sustained by reason of 
the fire, and that the amount had been paid into the registry of the court by the 
defendant Fire Association, ordered that the association be discharged and released 
from further liability, and that the Treasury Department of the United States 
government be substituted in its stead as a defendant. 

After the order of substitution and release of the Fire Association had been 
made and entered, the government, having refused to submit its interests to the 
state court, instituted an action in the federal court upon the said two policies of 
insurance, joining as defendants the Atna Insurance Company, the Fire Association 
and the plaintiff. In the action in the federal court plaintiff, Zorn, filed a disclaimer, 
in which he disclaimed any right to recover any sum of money against the A®tna 
Insurance Company. 

The Fire Association demurred to the complaint in the federal court, which was 
sustained, and judgment was thereupon, on January 22, 1925, rendered in favor of 
the plaintiff in that court and against the Aitna Insurance Company for the sum 
of $1,235.29, being that company’s proportionate amount of the $2,200. 

During the pendency of the case in the federal court the Fire Association filed 
its motion in this suit asking that it be reinstated as a defendant, with permission 
to file an answer and defend against. plaintiff in this action, and for an order on 
the clerk, as registrar, to repay to it the $2,200 theretofore deposited in the registry 
of the court. On January 21, 1925, this motion was sustained, the Fire Association 
was reinstated as a defendant, and was permitted to withdraw the sum of $1,235.29 
of the $2,200, leaving a balance in the registry of $964.71. After the Fire Associa- 
tion filed its answer, to which plaintiff replied, plaintiff filed an amended complaint. 

To this complaint the defendant Fire Association answered, among other things, 
that a different cause of action was stated, or attempted to be stated, in the 
amended complaint than was stated, or attempted to be stated, in the original com- 
plaint, and that there was therefore a departure. When the case was called for 
trial, plaintiff orally moved the court to dismiss the action on the ground that 
there was a departure, which was denied. 

The court found for plaintiff, and gave judgment for $1,190.15. Defendants 
bring the case here. 


During the trial there was evidence tending to show that, while Lanning was 
in possession of the property, after the fire, he caused to be made some repairs, 
but only such as were necessary to enable him to operate the theatre, and, when 
plaintiff obtained possession he took the property in its damaged condition. 

There was also evidence tending to show that the loss sustained by reason 
of the fire was approximately the amount found and agreed upon by the adjuster 
and Lanning, and this evidence, if its admission was proper, was sufficient, together 
with the adjuster’s agreement as to the loss, to support the finding of the court. 

[1] However, defendants claim that this evidence was erroneously received 
because of the stipulation entered into between the plaintiff, the Fire Association, 
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as 
and Lanning, that the Fire Association might pay into court the sum of $2,200, 
and be discharged from liability, but we do not think so. The defendant Fire 
Association does not seek to evade liability. In fact, it admits liability to some 
one to the extent of $964.71. The only question in*which it is concerned is as to 
the amount it should pay. 

Defendants’ adjuster determined the amount of the loss as against the Fire 
Association to be $1,190.15, and its contention that the stipulation above mentioned 
is binding upon the plaintiff cannot be sustained. 

The reinstatement of the Fire Association, its withdrawal of a large portion 
of the amount deposited, and its defense against plaintiff’s claim, certainly abro- 
gated the stipulation, and operated to release plaintiff from its terms. The admis- 
sion of that evidence was therefore not error. 

[2] Neither has Lanning any cause to complain. There was ample evidence to 
sustain the finding of the trial court that Lanning was not entitled to recover any 
part of the loss, and that he had agreed to keep the property insured for plain- 
tiff’s benefit; also that he had agreed that the amount of any loss sustained might 
be paid to plaintiff. If Lanning was not entitled to recover, it is, of course, plain 
that the admission of this evidence was harmless as to him. 

From the. observations already made it seems quite clear that neither of the 
defendants is in a position to raise the question of departure. 

The other alleged errors do not possess sufficient merit to warrant discussion. 

The judgment should be affirmed. 

Affirmed. 

Denison, Acting C. J., and Whitford and Adams, JJ., concur. 

On Petition for Rehearing. 

Per Curiam. Rehearing denied. 


ApaMs, J. (specially concurring). The Fire Association, Zorn, and Lanning 
stipulated as stated in the opinion. Zorn’s pleadings and evidence show that he 
was induced to sign it and to agree to a less amount than he believed that he was 
entitled to, because he. understood the Fire Association would be out of the case, 
and would make no further defense to his claim; that is, that the contest would 
be reduced to the respective claims between Zorn, Lanning, and the government. 
This seems to be wholly natural, and is borne out by the fact that the Fire Associa- 
tion was eliminated—discharged from further attendance. But, after that, the Fire 
Association voluntarily came back, and asked to be reinstated. This was granted. 
Now it seeks the benefit of that part of the stipulation that was favorable to it, 
i. e., the limitation in the compromise agreement as to the amount of its liability, 
but without performing its own part, or the part that induced Zorn to consent to 
such reduced amount. The Fire Association claims a failure of consideration for 
its original agreement, which may be true, but, if so, under this state of facts, 
there was a like failure of consideration for what Zorn agreed to do. In other 
words, if the stipulation failed as to one, it failed as to both. This was the view 
that the trial court took of it, and it was right. The court could not release one 
from its obligation and enforce it as against the other. 


Counsel for the Fire Association inquires as to what else it could do when 
later sued in the federal court for the same debt. Answering the question, when 
the United States refused to submit to the jurisdiction of the state court to deter- 
mine its claim for a revenue tax lien, perhaps one might have thought of a plea 
in abatement in the state court, pending the determination of the association’s 
liability in the federal court, if such a plea would lie, which we need not determine, 
but, whatever the remedy, the suit in the federal court was no fault of Zorn, and 
did not justify the Fire Association’s partisanship in favor of Lanning as against 
Zorn, nor its taking up the cudgel against him, the very thing that he sought by his 
compromise to avoid. This is what the Fire Association did as soon as it was 
readmitted to the case on its own motion. In the prayer of its answer it said: 

“Wherefore, this defendant, having fully answered, prays the judgment of the 
court that the money so paid by it into the registry of this court be repaid to it; 
that this action be dismissed because of having been prematurely brought, that this 
defendant have and recover of and from the plaintiff its costs incurred herein, and 
that it have and secure such further relief in the premises as to the court shall seem 
meet.” 


Counsel for the Fire Association interposed technical objections to Zorn’s 





248 The Insurance Law Journal, Vol. 70 [Feb., 1928 


pleadings that there was an alleged departure and the like; the Fire Association’s 

answer favored Lanning as against Zorn; the Fire Association, through its counsel, 

demurred ore tenus to Zorn’s pleading and evidence, supplementing it with this 
remark of its counsel: 

“By submitting these demurrers to both the pleading and the evidence I am 
not, and do not wish to be understood, as conceding that any right has been estab- 
lished as against the defendant Lanning.” 

Joint assignments of error were filed in this court by the Fire Association and 
Lanning, represented by the same counsel. We are not criticizing counsel for repre- 
senting these two clients. Their interests were not adverse; that is, they were quite 
in accord. But they were both opposed to Zorn, which the Fire Association had 
no right to do, and at the same time claim the benefit of the compromise agreement 
for one side only. The Fire Association employed all its ability and resourceful- 
ness to prevent Zorn from getting anything. It should not complain because the 
trial court would not let it voluntarily re-enter the court for the second time, get 
all its money back, and trounce Zorn with his hands tied. Good sportsmanship 
alone would forbid it. 

The above being true, the stipulation was waived, and the evidence as to what 
the adjusters found the actual loss to be became admissible. It was supplemented 
by other evidence, also admissible, which the court found to be sufficient. The judg- 
ment was for the exact amount found by the adjusters to be the Fire Association’s 
proportionate share of the loss, and is for only $225 in excess of the amount that 
the Fire Association admits is due some one. Lanning does not ask for a rehear- 
ing, and the association is not entitled to it. 

I am authorized by Mr. Justice Sheafor, who wrote the opinion, and the other 
justices concurring therein, to say that they agree with the above. 

Petition for rehearing denied. 

WILLIAMS v. FARMERS’ MUT. HAIL INS. ASS’N OF IOWA. (No. 38569.) 

Supreme Court of Iowa. Nov. 22, 1927. 
216 Northwestern Reporter 269. 

1. INSURANCE—OFFER IN PROOF OF LOSS, ACCEPTED AND ACTED 
ON, HELD, IN ABSENCE OF FRAUD OR MISTAKE, BINDING CON- 
TRACT OF SETTLEMENT. 

In absence of proved fraud or mistake, offer in proof of loss to accept a certain 
amount in payment of claim, being accepted and acted on by insurer, constituted a 
binding contract of settlement. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

3. INSURANCE—PROOF OF LOSS UNDER HAIL INSURANCE POLICY 
HELD NOT AMBIGUOUS, BUT EXPLICIT THAT CORN WAS NOT 
DAMAGED. : 
Proof of loss under hail insurance policy, which states the total number of 

acres planted, the number of acres of wheat and oats damaged, and the total number 

of acres damaged, which was the sum of the wheat and oats field, held not am- 
biguous as to the corn fields, but explicit to the effect that they were not injured. 

(For other cases, see Insurance, Dec. Dig. § 542[2].) 

Appeal from District Court, Webster County; B. R. Bryson, Judge. 

Action to obtain compensation for damage to crops, covered by two hail 
insurance policies. The jury returned a verdict for plaintiff, and defendant appeals. 
Reversed. 

Hanson & Schaupp, of Ft. Dodge, for appellee. 

Clark, Byers & Brunk, of Des Moines, for appellant. 

Kinnic, J. In this case we are not favored with a brief and argument on 
behalf of the plaintiff-appellee, but, after reading the entire record with painstaking 
care, it appears to us inevitable that a reversal must result because the district court 
ignored the contract of settlement between the insurance company and the assured. 

There were involved two hail liability policies for $1,000 each, issued June 8, 
1922, one numbered 176109 and the other 190360. While these agreements were in 
effect, a hail storm passed over appellee's land July 1, 1924. Consequently, the 
following proof of loss was executed and submitted to the appellant, under the 
insurance agreement numbered 176109: 
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Proof of Loss. 
“Farmers’ Mutual Hail Insurance Association of Iowa. 

Andy Williams, holding policy No. 176109 for $1,000.00 dollars being duly 
sworn ine make claim for damages and loss to - growing crops from storm 
of 1 day of July, 1924. 

“On 30 acres of wheat, damaged 5 per cent. 

“On 20 acres of oats, damaged 15 per cent. 

“On 50 acres of oats, damaged 5 per cent. 

“On 20 acres of oats, damaged 3 per cent. 

“Total number of acres of crop grown by me, 230. 

“Total amount of insurance, $1,000. 

“Amount of insurance on each acre, $4.35. 

“Average per cent. as shown above, 5—15—3. 

“Number of acres of crop damaged, 120. 

“Total amount of damage, $35.01. 

“I agree to accept thirty-five and no|100 dollars in full payment of above claim. 

“Dated at Moorland this 22d day of July, 1924. 

Andy “Williams, Assured.” 

An identical claim and offer was presented under policy No. 190360. Both were 
immediately accepted by the insurer, and, in accordance with undisputed “policy” 
assessment stipulations, an indebtedness of appellee was deducted from the amount 
agreed upon, and the aggregate consolidated balance was transmitted to Williams 
by draft. 

After receiving legal advice, this was refused, due to alleged inadequacy of 
the sum agreed upon, not a shortage thereof under the “contract of settlement,” 
and on August 7, 1925, suit was commenced on these separate indemnity documents 
to recover the total sum of $1,163.12 and interest. By way of answer the “settle- 
ment” above indicated was pleaded as an absolute defense. To avoid this effect, 
appellee, by reply, stated that he did not read said “proofs of loss,’ and that he 
was induced by fraud of the adjuster to sign the same. Upon this theory the case 
was tried to a jury, resulting in a verdict against appellant in the sum of $478.50. 
Deceit and false pretenses asserted were that the said appraising agent led appellee 
to believe that the corn was not included in this transaction; but disposition of 
that demand would be made in the future. Proof offered failed to support this 
contention. Through motion to strike, all evidence relating thereto was removed. 
There was no allegation that the accord and satisfaction was to be avoided by 
mistake, and testimony in that regard is lacking in the record. A directed verdict 
was asked at the close of appellee’s case, on the basis of said compromise, and 
again renewed after both parties had rested, but the district court denied them, 
respectively. 

[1] Finally, in an application for a new trial, the same thought was expressed. 
This later relief was also disallowed. These rulings, we are constrained to say, 
constituted error. Contractual relationship resulted from said offer and acceptance. 
Consideration was furnished by the concessions made in arriving at the amounts 
ee in the “proofs of loss.” Thus a bar to the present quarrel arises. McLean 

American Mutual Fire Insurance Co., 122 Iowa, 355, 98 N. W. 146; Gerlach 
v. Grain Shippers’ Mutual Fire Insurance Association, 156 Iowa, 333, 136 N. W. 
691. Language used in McLean v. American Mutual Fire Insurance Company, 
supra is: 

“It may be that the insured is not always bound by the statement therein 
[proof of loss] of the amount claimed, as where there has been a mistake, as in 
Crittenden v. Ins. Co., 85 Iowa, 653 [52 N. W. 548, 39 Am. St. Rep. 321], or 
where the company has refused to pay, as in Corkery v. Ins. Co., 99 Iowa, 382 
[68 N. W. 792]. But in the absence of deceit and fraud, when a distinct proposi- 
tion has been incorporated in the proofs, and accepted and acted upon by the 
company, further controversy is foreclosed.” 

Appellee said: 


“I heard him (the adjuster) say he was putting down 30 acres of wheat dam- 
aged 5 per cent., 20 acres of oats damaged 15 per cent., 50 acres of oats damaged 
5 per cent., and 20 acres of oats damaged 3 per cent. * * * I knew when he asked 
me to sign these papers why I was signing them; I did not know what I was get- 
ting. I knew they were proofs of loss to go in to the company. 
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[2, 3] Left, then, is only a matter of computation. Mr. Williams could read. 
No one prevented his doing so in this instance. If he neglected this important 
precaution, the blame belongs to him. Ignorance of the written substance, caused 
by such carelessness, supplies no excuse. Garner v. Johns, 182 Iowa, 684, 166 N. W. 
111; Midland Mortgage Co. v. Rice et al., 197 Iowa, 711, 198 N. W. 24. We 
approved the following declaration in Midland Mortgage Co. v. Rice, supra: 

“ ‘For the rule obtains in this state that, if a party can-read, or if, by the 
exercise of reasonable diligence, he might have ascertained the defect in an instru- 
ment complained of, he is bound thereby, being conclusively presumed to know 
its contents.’ If, however, the party signing is prevented, by some artifice, deception 
or fraud on the part of the opposite party, from reading or ascertaining the con- 
tents and effect of the writing, the rule above stated does not apply.” 

Here there is no justification for the omission. Condonation cannot be 
extended. Express representation was made by appellee in the “proof of loss” that 
the total number of acres devoted to crops was 230, and that the part thereof 
damaged was 120. Deducting the latter from the former leaves the remainder of 
110 acres, which is the exact amount planted to corn. Necessarily, by well estab- 
lished rules of interpretation, impliedly, if not expressly, appellee thereby told 
appellant that the “settlement” included “corn.” At the outset “claim” was made 
to appellee’s “growing crops.” Succeeding that was set forth the total possible 
area thereof. Reduction was then made to the itemized portion actually injured. 
Manifestly, the “corn” field was included at the beginning within the title, “Total 
number of acres of crop grown,” but was excluded later under the heading, 
“Number of acres of crop damaged.” Hence, beyond a peradventure of a doubt, 
the parties understood there was no detriment to the “corn.” Ambiguity does not 
exist, but rather explicitness is very apparent. Therefore appellee was bound. 

The judgment of the district court is reversed, and a new trial granted. 

Reversed. 

Evans, C. J., and Stevens, Faville, and Wagner, JJ., concur. 


CANAVAN v. COLEMAN (IOWA SAV. BANK OF FT. DODGE, Intervener.) 
No. 38322.) 
Supreme Court of Iowa. Nov. 22, 1927. 
216 Northwestern Reporter 645. 
INSURANCE—CLAIMANT OF LAND, BEING NAKED GRANTOR AND 

NOT “VENDOR” IN STIPULATION WITH MORTGAGEE, COULD 

INSURE BUILDINGS FOR CLAIMANT’S BENEFIT AND ASSIGN 

PROCEEDS. 

Where stipulation between second mortgagee, who had commenced foreclosure 
action, and claimant of land as gift from deceased who intervened, provided that 
title to land should be quieted in claimant, who should quitclaim to mortgagee and 
deposit deed with clerk of court to be delivered on named date, if claimant had 
not paid mortgage prior thereto and claimant could remain in possession, and decree 
based on such stipulation was entered, claimant was only a naked grantor and not a 
“vendor,” which is one negotiating sale and disposing of property for considera- 
tion, and policy of insurance procured by him on buildings was for his protection, 
and he was entitled to proceeds thereof, where buildings were destroyed before 
delivery of quitclaim, and hence could assign proceeds. 


(For other cases, see Insurance, Dec. Dig. § 580[2].) 


Appeal from District Court, Webster County; Sherwood A. Clock, Judge. 

Action in equity to settle and adjudicate the rights of rival claimants to the 
proceeds of an insurance policy on a dwelling house which was destroyed by fire. 
The relationship of the parties and the material facts are fully stated in the opinion. 
Decree dismissing plaintiff’s petition and awarding the insurance to the intervenor, 
Iowa Savings Bank, assignee of the defendant, Coleman. Plaintiff appeals. 
Affirmed. 

Price & Burnquist, of Ft. Dodge, for appellant. 

Kelleher & Mitchell and Maher & Parry, all of Ft. Dodge, for appellees. | 

Stevens, J. Jeremiah Coleman died intestate in 1922, seized of the legal title 
to a tract of 240 acres of land in Webster county. The land was incumbered by 
two mortgages; one, a second mortgage for $8,000, was held by appellant. The 
administratrix of the Jeremiah Coleman estate obtained authority in probate to sell 
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the 240-acre tract subject to the mortgages for the purpose of paying debts. The 
land was purchased by appellant for $1,000, and the sale was approved on June 
10, 1924. Prior to the order in probate for the sale of the land, appellant, Canavan, 
commenced an action to foreclose the $8,000 second mortgage held by him. In 
November following, appellee Daniel J. Coleman commenced an action against the 
surviving widow ana naeirs 3f Jeremiah Coleman to quiet title in him to the 240-acre 
tract. The basis of this action was an alleged oral gift of the farm by the decedent 
to him. Daniel Coleman also intervened in the foreclosure action instituted by 
appellant praying the same relief. He had also previously filed objections in 
probate to the sale of the land, together with a claim for the value of improvements 
placed on the premises. The defendants in the action commenced by Daniel Cole- 
man to quiet title to the land filed answer admitting the allegations of the petition. 
On November 5, 1925, the appellant, Canavan, and the appellee Coleman entered 
into a stipulation in writing for the purpose of settling all matters of controversy 
between them. The stipulation provided that title to the land should be quieted in 
Coleman; that he should execute a quitclaim deed conveying the same to appellant 
and deposit the same with the clerk of the district court, to be delivered to appel- 
fant on March 1, 1926, provided appellee had not, prior to that date, paid the 
mortgage with accumulated interest; that appellant should withdraw his bid in 
the probate proceeding for the sale of the land and consent that the sale be set 
aside; that appellee should remain in possession of the farm until March 1, 1926, 
and receive all rents, issues, and profits to be derived therefrom; that he would 
waive all claims asserted by him for the value of the improvements placed on the 
real estate; that, in the event appellee did not pay the second mortgage on or before 
the day fixed; he would surrender possession to appellant; and that the decree 
should provide for the foreclosure of the mortgage. On the same day, a decree, 
based upon the stipulation, was filed. The decree contained the following provision: 

“The provisions with reference to the execution of special execution, the 
preservation of rights of redemption, and the transfer of title, if any transfer be 
made from the said Daniel J. Coleman to the said John Canavan, are covered by 
the stipulation and deed executed contemporaneously herewith, which are by refer- 
ence made a part hereof.” 

On January 19, 1926, the dwelling house on the farm was totally destroyed by 
fire. Prior to this date, appellee had taken out insurance on the house in the sum 
of $3,500. The next day after the fire he assigned the policy to the Iowa Savings 
Bank. Appellee defaulted in’ the payment of the $8,000 mortgage to appellant, 
together with the possession of the farm. 

Thereafter Canavan commenced this action against Daniel Coleman to recover 
the insurance, a draft for which, payable jointly to Coleman, the Iowa Savings 
Bank, and Canavan, had been turned over to the bank by the insurance company, 
and was held by it. The Iowa Savings Bank intervened in this action, claiming 
the insurance as the assignee of appellee. As already stated, the court found that 
the intervener was entitled thereto, and ordered that payment be made accordingly. 

It will be observed from the foregoing recital of the facts that appellee was not 
the mortgagor nor had he ever assumed or agreed to pay the same. As indicated 
by the sale in probate, there was little equity in the farm over and above the two 
mortgages. Appellant, tacitly at least, concedes that appellee had an insurable inter- 
est in the property covered by the policy, that it was taken out for his own benefit, 


and that the premium was paid by him. Appellant first learned that the house was 
insured after the fire. 


The proposition urged by appellant upon which a reversal is asked is that, 
under all the facts and circumstances disclosed, a court of equity will direct the 
application of the proceeds of the insurance to the maintenance of the status of the 
Property as it was at the time the stipulation was entered into and for the benefit 
of the person bearing the loss. 


First, as to the relationship created by the stipulation between the parties 
thereto: No question has at any time been raised as to the validity of appellant’s 
mortgage or his right to foreclose the same. The controversy in the foreclosure 
Suit was as to the claims and rights of appellee to demand payment for the value 
of improvements placed by him upon the premises. By the terms of the stipula- 
tion, these claims were waived and a decree foreclosing the mortgage with a provi- 
sion suspending the right to a special execution entered. To effectuate the purpose 
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of the parties and to establish the record title in appellee, a provision was incor- 
porated in the decree quieting title in him. 

It is contended by appellant that the equitable title to the land was conveyed 
to appellant and that the legal effect of their agreement was to give appellee an 
option for the repurchase thereof. This was not, as we view the record, the in- 
tention of the parties. Both appellant and appellee were benefited by the arrange- 
ment. The expenses of an execution sale were avoided, and possession was retained 
by appellee until March 1, 1926, which included, with some extension, what might 
otherwise have been the period allowed to him by law to redeem from execution 
sale. The parties hardly contemplated that title should pass at the time of the 
execution and delivery of the quitclaim deed to the clerk. Neither the stipulation 
nor decree contains a provision for the repurchase by appellee or the reconveyance 
of the premises to him by appellant. The parties did not apparently contemplate 
a reconveyance; perhaps this was not necessary in any event. Had appellee paid 
the judgment, it would have been released and the deed simply returned to him. 
The relation was not that of vendor and vendee. A vendor is one who negotiates 
a sale and disposes of property for a consideration. No consideration was to be 
paid to him. By his default in the payment of the judgment, appellee became a 
mere naked grantor, an instrumentality for conveying the legal title. Rutland v. 
Brister, 53 Miss. 683. 

A contract of insurance, without more, is a purely personal contract of indem- 
nity between the insurer and the insured. What then are the equitable circumstances 
in this case that entitle appellant to claim the insurance in controversy? The policy 
was taken out by appellee for his own protection. He was in no wise indebted to 
appellant, nor was he under any obligation, moral, legal, or equitable, to take out 
and pay for insurance for his benefit. The mortgage in question did not contain 
a provision imposing the duty upon the mortgagor to take out and carry insurance 
for the benefit of the mortgagee and the subject of insurance is not referred to in 
the stipulation. No case cited by appellant, as we understand their holdings, 
announced any equitable principle applicable to the facts of this case which sustains 
his contention. 

The rule announced in Brady v. Welsh, 200 Iowa, 44, was applied in a con- 
troversy involving the relationship and rights of a vendor and vendee and is not in 
point. In such cases, where a loss of this character is involved, familiar equitable 
doctrines are frequently invoked. The same is true of In re Hackbart, 210 N. W. 
544. In that case, the mortgagor covenanted and agreed in both the first and second 
mortgages to take out and carry insurance for the benefit of the mortgagees. In 
such case, the mortgagees acquired an equitable lien upon the insurance. It was 
necessary for the junior mortgagee, who had purchased the property at his own 
execution sale, to redeem the land from a subsequent execution sale by the holder 
of the first mortgage. The mortgagor in this instance pledged the insurance as 
security for the mortgage debt. The contracts of insurance were not, therefore, 
merely personal contracts of indemnity between the insurer and the mortgagor. 
Further, having redeemed from the first mortgage sale, an equitable right arose 
in favor of the second mortgagee in the nature of a right of subrogation to the 
proceeds of the insurance. The situation in the case before us is wholly different. 


An examination of all the cases cited by appellant, with possibly one excep- 
tion, shows they involved controversies between a vendor and a vendee. The pos- 
sible exception is Williams v. Lilley, 67 Conn. 50, 37 L. R. A. 150. The decision 
in that case was bottomed upon a contract which was peculiar in its nature, and 
which caused the court to limit the decision strictly thereto. The remaining cases 
cited and relied upon by appellant are as follows: Phinizy v. Guernsey, 110 Ga. 
346, 50 L. R. A. 680; Brakage v. Tracy, 13 S. D. 343, 83 N. W. 363; Russell v. 
Elliott, 45 S. D. 184, 186 N. W. 824; Skinner & Sons v. Houghton, 71 Conn. 427, 
42 A. 86; McGinley v. Foust (Neb.) 186 N. W. 74, 22 A. L. R. 567. 

Cetowski v. Knutson, 163 Minn. 492, 204 N. W. 528, affords a good illustra- 
tion of the application of equitable principles to a controversy between a vendor 
and vendee where the proceeds of a loss by fire is involved. In that case the 
vendor was induced to enter into an executory contract of sale with the vendee by 
fraud. While the vendee was in possession of the property, certain buildings and 
property, upon which the vendee had taken out insurance in his own name, were 
destroyed by fire. The court held that, as the contract might have been rescinded 
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by the vendor on account of the fraud practiced by the vendee, the insurance 
money should be paid to the former, and, so far as possible, restore the status 
existing at the time the fraud was perpetrated. 

It is true that the loss of the buildings destroyed by fire in this case must fall 
upon appellant, but this alone affords no equitable basis for depriving appellee of 
the benefit of his contract of insurance. There is no equitable principle with which 
we are familiar, the application of which to the facts of this case would justify the 
relief sought by appellant. There were no equitable rights to be adjusted. 

It was early held in this state that a mortgagee, in the absence of an agreement 
to that effect, had no interest in a policy of insurance issued to the mortgagor for 
his own benefit. Ryan v. Adamson, 57 Iowa, 30. To the same effect, see Johnson 
v. Land & Inv. Co., 168 Iowa, 340. 

No further elaboration is necessary. The judgment and decree of the court 
below is affirmed. 

Affirmed. 

Evans, C. J., and Faville, Kindig, and Wagner, JJ., concur. 


HALL v. HALL et al. (No. 27640.) 
Supreme Court of Kansas. Nov. 5, 1927. 
260 Pacific Reporter 645. 
(Syllabus by the Court.) 

1, INSURANCE—QUASHING SERVICE OF SUMMONS IN COUNTIES 
OTHER THAN THAT IN WHICH ACTION AGAINST MEMBERS OF 
MUTUAL ASSOCIATION WAS FILED HELD PROPER (REV. ST. 
40—607, 60—411, 60—509). 

In an action by the receiver of a mutual hail insurance association to recover 
from the association’s members for insurance, the proceedings considered and held 
not error to quash the service of summons had in other counties than that in which 
the action was filed. 

(For other cases, see Insurance, Dec. Dig. § 70.) 


2. PROCESS—TO JUSTIFY ISSUANCE OF SUMMONS TO FOREIGN 
COUNTY AND SERVICE THEREIN, PERSONS SUED MUST BE 
RIGHTLY JOINED AS DEFENDANTS (REV. ST. 60—411, 60—509). 
To justify the issuance of a summons to a foreign county and service thereof 

upon the defendant residing or found there,-the persons sued must be rightly joined 

as defendants. 
(For other cases, see Process, Dec. Dig. §$ 19.) 


Appeal from District Court, Shawnee County; James A. McClure, Judge. 

Action by Louis S. Hall, receiver of the Guarantee Mutual Hail Insurance 
Association, against C. M. Hall and others. From a judgment sustaining motions 
of certain defendants to quash the service of summons, plaintiff appeals. Affirmed. 

Thomas Amory Lee, of Topeka, for appellant. 

Ezra Branine and Alden E. Branine, both of Newton, George D. Bischoff, of 
Abilene, O. G. Underwood, of Greensburg, and S. S. Alexander, of Kingman, 
for appellees. 

Hopkins, J. The action was one by the receiver of the Guarantee Mutual Hail 
Insurance Association (co- operative ) against some 756 members of the association 
to recover premiums for insurance. Some defendants were indebted upon notes 
given by them for premiums, others upon written promises to pay contained in’ 
their applications for insurance and accounts growing out of such applications. 

he action was filed in Shawnee county where only a few of the defendants reside. 

Service upon defendants in other counties was followed by motions to quash the 
service on grounds of no jurisdiction. The motions to quash were sustained, and 
plaintiff appeals. 

[1] The plaintiff contends that the district court of Shawnee county properly 
acquired jurisdiction by proceedings to wind up and dissolve the association for 
the benefit of general creditors, and that the action of the receiver against the 
various defendants was a necessary step in such procedure; that otherwise the 
association's assets cannot be collected; that the action is one in equity; that it will 
lessen litigation, and avoid a multiplicity of suits; that each defendant is interested 
in the outcome of the proceedings as against each other defendant; that the court 
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cannot render judgment against any defendant and make an order such as is required 
by the statute as to the amount of the execution to be levied, unless the rights 
of all defendants be considered in one action at one time, and one general order 
made effective as to all parties. 

The defendants contend that, to permit such an action to be maintained would 
abrogate the letter and spirit of the statute which provides that every (other) action 
must be brought in the county in which the defendant or some one of the defendants 
resides or may be summoned (R. S. 60—509); that each defendant is entitled to 
rights different from other defendants which must be recognized, and should have 
the right to defend his own suit, free from the embarassing presence of other 
defendants with whom he has no joint liability; that plaintiff, as receiver, is 
entitled to no greater rights than those accorded to an individual. 

Whether or not the defendants may be proceeded against in the one action 
depends largely on the question of their joint or several liability. The petition 
shows that the defendants were not jointly and severally liable. Each defendant 
was sued upon a separate and individual obligation. The receiver asked judgment 
against the defendants in various amounts set opposite their names. Judgment was 
not prayed jointly and severally against them. The amount of judgment prayed 
for against the defendants who had not executed promissory notes varied accord- 
ing to the amount of the policy and to the particular zone in which the defendant 
lived, to whom an insurance policy had been issued. The poiicy shows that the 
state was divided into five zones; that a different rate of insurance applied in each. 
The amount of premium due on the various policies depended upon the number 
of acres of crop covered by each, the amount of insurance per acre so written 
upon the crop, and upon the zone in which this particular crop was located. The 
action is not unlike one wherein the receiver of a corporation sues all the stock- 
holders in one action to recover the stockholder’s liability. 

Abbey v. Dry Goods Co., 44 Kan. 415, 24 P. 426, was an action to recover 
various amounts from the stockholders of The Republic County Co-Operative 
Association on their liability as such. In the opinion the court said: 

“Can a suit be maintained under this liability, created by statute, by one 
creditor against more than one stockholder, where the liability is necessarily for 
different sums, as in this case twelve of the thirty-two defendants are liable for 
five dollars each; five for ten dollars each; three for fifteen dollars each, and 
others for twenty dollars each? Reason alone answers the question in the nega- 
tive, from the very nature of the difficulties we would encounter to hold otherwise, 
in an action for a money judgment alone. The rule, however, is well settled by 
the great weight of authorities, that such an action must be maintained against each 
stockholder alone. The Supreme Court of Missouri has had occasion to consider 
a statute similar to our own, and says that in suits of the above description whether 
brought in law or equity, will not lie against defendants jointly, but must be begun 
against each one severally; and under the law, the stockholder thus compelled to 


pay must resort to his remedy for contribution.” Page 418 (24 P. 427). 

“The rule that stockholders of a corporation cannot be joined as defendants 
necessarily rests upon the ground that the liability is for different sums, and each 
stockholder might have a distinct and separate defense. Where the liability of 
stockholders is confined to the extent or amount of their stock, or is in proportion 


to their stock, the liability, being unequal and limited, is several.” Page 419 (24 P. 
427). 


In Marshall v. Land Co. et al., 75 Kan. 445, 89 P. 905, it was held that action 
could not be maintained jointly against the defendants where the defendants were 
not jointly liable. In Tompkins v. Craig et al. (C. C.) 93 F. 885, it was held that 
a receiver could not maintain a suit in equity against a number of stockholders to 
recover on assessments, as the liability was several, and a separate action would 
have to be brought against each. In the opinion it was said: : 

“A receiver of an insolvent * * * bank cannot maintain a suit in equity in a 
federal court against a number of stockholders to recover assessments levied under 
the state statute, as the liability of the defendants is several, arising on their con- 
tracts of subscription, each of which is a separate obligation, and is a legal, and 
not an equitable liability.” 

It was held in Bank v. Ibbotson, 24 Wend. (N. Y.) 473: 4 

“That the liability of stockholders was several and not joint, that a joint action 
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could not be maintained, as the measure of recovery was wholly different against 
each, depending upon the amount of stock held, and that no joint judgment could 
be rendered.” 

See, also, Perry v. Turner, 55 Mo. 418; Bank of Atchison v. Magnuson, 57 
Kan. 573, 47 P. 518; Pierce v. Security Co., 60 Kan. 164, 55 P. 853; Woodworth 
vy. Bowles, 61 Kan. 569, 60 P. 331; Hinshaw v. Austin, 64 Kan. 460, 67 P. 882; 
Dunn v. Mortgage Company, 113 Kan. 169, 213 P. 655. 

Our statute provides that: 

“Any person may be made a defendant who has, or claims an interest in the 
controversy adverse to the plaintiff, or who is a necessary party to a complete 
determination or settlement of the question involved therein.” R. S. 60—411. 

Another provision reads: 

“Every other action must be brought in the county in which the defendant or 
some one of the defendants reside or may be summoned.” R. S. 60—509. 

[2] Necessarily, therefore, in order to proceed against a defendant in a county 
where he does not reside or cannot be summoned, he must come under one of the 
classes specified in section 60—411; that is to say, in order to make defendants 
residing in Kingman, Kiowa, or Harvey counties, and served in such counties proper 
parties to this action, it is necessary that they be necessary parties to a complete 
determination or settlement of the questions involved in the action against defendants 
in Shawnee countv, or it must be disclosed that the defendants in Kingman, Kiowa, 
and Harvey counties have or claim an interest in the notes involved in the action 
against the defendants residing in Shawnee county. 

The association was organized under the provisions of chapter 206 of the Laws 
of 1913 (R. S. 40—601 et seq.) providing for the formation of mutual hail insur- 
ance companies. One section of the statute, among other things, provides that: 

“If any member * * * neglect or refuse to pay the sum assessed upon him as 
his portion of any loss as aforesaid, in such case the directors may sue for and 
recover the whole amount of his deposit note or notes, with cost of suit; but 
~— shall only issue for assessments and costs as they accrue. * * *” R. §S. 
40—607. 

So it appears that the amount of the, recovery shall be “the whole amount 
of his deposit note or notes, with cost of suit.” The amount of recovery is not 
determined in any way by the amount of the liability of any other defendant or 
stockholder. This section of the statute also provides that the total amount of 
the liability of the member shall never be more than “the whole amount of his 
deposit note.” 

The plaintiff relies largely on McCall v. Bowen, 91 Neb. 241, 135 N. W. 1014, 
40 L. R. A. (N. S.) 781, and Public Utilities Commission v. Landon, 249 U. S. 
236, 39 S. Ct. 268, 63 L. Ed. 577. The McCall Case must be considered in connec- 
tion with the case of Burke v. Scheer, 89 Neb. 80, 130 N. W. 962, 33 L. R. A. 
(N..S.) 1057, which was distinguished by the court in deciding the McCall Case. 
The latter was an action brought by the receiver of the Hog Raiser’s Mutual Insur- 
ance Company against a large number of its members to recover an assessment 
against each. The statute under which this insurance company was organized was 
different from the statute controlling in the Burke-Scheer Case. The statute sup- 
porting the McCall Case provided that: 

“All persons who take insurance in the company become and continue members 
during the period their insurance is in force and no longer, and it is provided that 
they shall sign an application obligating themselves to pay all assessments made 
for losses and expenses while they continue members”; also “that any member may 
withdraw by giving notice of the surrender of his policy, ‘and paying his or her 
share of all unpaid claims or liabilities of such company for losses or expenses 
accruing while a member.’ ” From which it is apparent that stockholders were 
jointly liable for all unpaid claims, for losses or expenses while they were members. 
The court, in commenting upon the Burke-Scheer Case, said: 

“But that case is not in point. The insurance company involved in the Scheer 
Case was organized under a different statute which limits the liabilities of the mem- 
bers to the amount of the obligations expressed in the application, which provided 
that members could not be compelled to pay more.” 

The provision of our own statute under which the present association was 
organized is that no member shall ever be liable to such company or to any other 
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person for more than the whole amount of his deposit note; that is to say, the 

statute on which the McCall-Bowen Case was decided did not limit the liability of 

the stockholders, but they were jointly liable for all losses of the company. Our 
statute under consideration limits the liability of the policy holder to the amount 
of his note. He is not jointly liable with any other policy holder. 

An analysis of the Landon Case and other cases cited by plaintiff would serve 
no useful purpose. They are not applicable to the facts here. 

The judgment is affirmed. 

INSURANCE CO. OF NORTH AMERICA et al. v. CHEATHEM et al. 
Court of Appeals of Kentucky. Nov. 1, 1927. 
299 Southwestern Reporter 545. 

3. INSURANCE—POLICY SUSCEPTIBLE TO MORE THAN ONE CON- 
STRUCTION SHOULD BE CONSTRUED MOST STRONGLY AGAINST 
INSURER WHO PREPARED IT. 

If language of policy is ambiguous and susceptible of more than one construc- 
tion, it should be construed most strongly against insurer who prepared it. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE—INSTITUTION OF SUIT TO FORECLOSE LIEN IS 
“FORECLOSURE” PROCEEDING, WITHIN PROVISION FORFEITING 
FIRE POLICY ON COMMENCEMENT OF FORECLOSURE PROCEED- 
ING. 

Under fire policy providing that policy shall be void, if “foreclosure” proceed- 
ings are commenced against property covered, institution of suit to foreclose lien 
against property with knowledge of insured is a foreclosure proceeding forfeiting 
policy. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

6. INSURANCE—UNDER POLICY MAKING LOSS PAYABLE TO MORT- 
GAGEE AS ITS INTEREST APPEARS, ACT OF MORTGAGOR FOR- 
— HIS INTEREST WOULD FORFEIT MORTGAGOR’S INTER- 
BST; ‘ 

Under loss payable clause attached to fire policy making loss payable to mort- 
gagee as its interest might appear, and providing that mortgagee’s rights were 
subject to all terms of policy, any act of mortgagor forfeiting interest would also 
forfeit interest of mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

7. INSURANCE—POLICY, PROVIDING IT SHALL BE VOID, IF FORE- 
CLOSURE PROCEEDINGS ARE COMMENCED, WAS RENDERED 
VOID BY INSTITUTION OF FORECLOSURE PROCEEDINGS BY 
ASSIGNEE OF MORTGAGEE, UNLESS INSURER WAS ESTOPPED 
TO RELY ON FORFEITURE CLAUSE. 

_ Under fire policy providing that policy shall be void, if, with knowledge of 

insured, foreclosure proceedings be commenced against property covered, act of 

assignee of mortgagee in starting foreclosure proceedings in violation of policy 
rendered policy void, unless insurer estopped itself from relying on such provision 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

Clay, C. J., dissenting. 

Appeal from Circuit Court, Webster County. 


Suit by Shelley Cheathem and another against the Insurance Company of North 
America and others. Judgment for plaintiffs, and defendants appeal. Reversed and 
remanded. 

F. M. Drake, of Louisville, for appellants. 

J. C. Cannaday, of Providence, for appellees. 


Locan, J. Appellants entered into an insurance contract with appellee Shelley 
Cheathem, whereby, in consideration of a premium then paid, it agreed to insure 
one dwelling house against loss by fire to the extent of $1,200, and household goods 
in the dwelling house to the extent of $400. The policy contract went into effect 
on the 4th day of September, 1922, and was to continue until the 4th day of Sep- 
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tember, 1925. The dwelling house and the household goods therein were totally 
destroyed by fire in June, 1925. 

In January, 1924, the appellee Cheathem executed a mortgage to the Providence 
Motor Company covering the property described in the policy. On January 23, 
1924, the appellants attached a “loss payable clause” rider to the policy, consenting 
that in case of loss the amount of the mortgage should be paid to the Providence 
Motor Company. This mortgage was thereafter assigned to the appellee Union 
National Bank, which was the owner thereof at the time of the destruction of the 
property by fire. The loss was not paid by appellants and suit was instituted by 
the appellee Cheathem, who joined the Union National Bank as plaintiff. 

The appellants filed an answer, relying on a provision in the contract rendering 
the policy void, if foreclosure proceedings should be commenced or notice be given 
of sale of any property covered by the policy by virtue of any mortgage or trust 
deed. The provision is as follows: 

“The entire policy, unless otherwise provided by agreement indorsed thereon 
or added thereto, shall be void * * * if, with the knowledge of the insured, fore- 
closure proceedings be commenced or notice be given of sale of any property cov- 
ered by this policy by virtue of any mortgage or trust deed.” 

A general demurrer was filed to the answer and sustained by the court. Appel- 
lants excepted to the ruling of the court in sustaining the demurrer and declined 
to plead further. Whereupon judgment was entered against them for the full 
amount of the policy. 

[1] In their original brief appellants present the argument that conditions sub- 
sequent in. an insurance contract are enforceable and that violation of such pro- 
visions works a forfeiture ipso facto without regard to materiality or whether they 
affect the-risk. The case of Niagara Fire Insurance Co. v. Mullins, 218 Ky. 473, 
291 S. W. 760, is cited as one of the later cases so holding. The rule is as stated 
in that case, but the question before us in this case is whether such a condition 
in the policy was violated. They rely on the case of Orient Insurance Co. v. Burrus, 
63 S. W. 453, 23 Ky. Law Rep. 656, as supporting their contention that the pro- 
vision in the policy quoted above is valid. In that case the facts disclosed that 
the policy was issued after suit had been instituted to enforce a vendor’s lien. This 
court in that case held that the provision above quoted could not be made to apply 
to proceedings instituted before the policy was issued. The court took occasion to 
say that the terms of the policy would ordinarily mean that, if proceedings were 
begun after its issual, with the knowledge of assured, it would render the policy 
void. The court did not intend to hold in that case, as we view it, that the institu- 
tion of such proceedings would render the policy void, but rather was referring 
to the language of the provision in the policy itself and the proceedings mentioned 
therein. The proceedings referred to in the provisiop of the policy is “foreclosure” 
proceedings, and, if such a proceeding had been instituted prior to the issual of 
the policy, then the insurance company could not rely on that clause of the policy. 
If the language used by the court in that case is susceptible of any other construc- 
tion, it was not necessary to a decision in that case, and is therefore not binding 
on the court. 

The case of Hendrix v. National Union Fire Insurance Co. of Pennsylvania, 
205 Ky. 283, 265 S. W. 795, is also cited by appellants. The question for decision in 
that case was whether there had been a change of ownership or interest in the 
Property after the policy was issued. The court incidentally referred to the pro- 
vision in the policy relating to “foreclosure” proceedings and stated that such stip- 
ulations and provisions are uniformly upheld. That is true, but the court did not, 
in that case, undertake to determine whether the mere institution of a suit for the 
enforcement of a lien against the property mentioned was a foreclosure proceeding 
within the meaning of the policy provision. These are the only two cases cited 
by appellants in their original brief. 


Appellees in their original brief rely on section 375, Civil Code, which forbids 
the foreclosure of a mortgage, and cite Speagle v. Dwelling House Insurance Co., 
97 Ky. 646, 31 S. W. 282, 17 Ky. Law Rep. 610. In that case two defenses were 
urged by the insurance company: One that the buildings insured had become vacant 
and unoccupied; and the other that a statement had been filed in the:clerk’s office 
by materialmen, whereby a lien on the property insured was created in their favor. 
There is nothing in the opinion to indicate that any proceedings had been instituted 
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to enforce the lien given by the statute. It must have been urged in that case 
that the filing of the statement for the purpose of obtaining a statutory lien was 
the commencement of foreclosure proceedings. The court said: 

“In the clause quoted it is provided that, ‘if foreclosure proceedings shall be 
commenced,’ the policy is to become void. But no such proceedings can be had 
under our system of practice, and, manifestly, the language used was not intended 
to apply to enforcement of a statutory lien like the one under consideration. Nor 
is there any language in the contract that shows at all satisfactorily the parties in- 
tended the policy to be void in case the lumbermen and builders asserted and en- 
forced their lien. For the company not only knew, but it is recited in the policy, 
the buildings insured were then under way of construction, and privilege was given 
to the insured to complete them. And as the lumbermen and builders, in express 
language of the statute, already had a lien, which could not be defeated, it is plain, 
or at least the contract cannot be fairly so construed as to justify the conclusion, 
either existence or enforcement of that lien was intended to render the policy void.” 

The language of the court would indicate that the provision in the policy ren- 
dering it void, “if foreclosure shall be commenced,” was not valid, because no such 
proceedings can be had under our system of practice. It does not seem to us that 
it was necessary for the court to determine that particular point in that case any 
more than it was called upon to determine the point in the Burrus Case, supra. 

{2] Counsel for appellees cite Aultman & Taylor Co. v. Meade, 121 Ky. 241, 
89 S. W. 137, 28 Ky. Law Rep. 208, 123 Am. St. Rep. 193, as supporting the con- 
tention that it is forbidden to foreclose a mortgage, and that the remedy of the 
mortgagee is to enforce his lien in a court of competent jurisdiction. That case 
so holds, and it is the correct construction of section 375, Civil Code. 

[3] Appellees contend that, if the language of the policy is ambiguous and sus- 
ceptible of more than one construction, it should be construed most strongly against 
the insurer who prepared it. That is the correct rule of law. 26 C. J. 73. Niagara 
Insurance Co. of New York v. Jeffrey, 215 Ky. 644, 286 S. W. 846; 14 R. C. L. 
1345. 

[4] We are confronted with the question as to whether the institution of a 
suit to enforce a mortgage lien is a “foreclosure proceeding” within the meaning 
of the provision or stipulation of the policy. In considering this question we are 
without any precedent in Kentucky. Foreclosures were abolished by what is now 
section 375 of the Civil Code, but notwithstanding this provision of the Code, “fore- 
closure” has been used by the text writers and by this court with but one meaning 
in mind, and that meaning is the institution of a suit to enforce a lien against prop- 
erty. If the word has a meaning commonly understood in present day language 
separate from the old meaning of the word, we must determine whether the pro- 
vision, which is carried in nearly all insurance policies rendering them void, if 
foreclosure proceedings shall be commenced, is used in its modern or its ancient 
sense. If the word is used in its ancient sense, then the provision in a policy in 
Kentucky is entirely meaningless, because there is no such thing as foreclosure 
in the ancient sense known to the laws of Kentucky. In its ancient meaning it 
was a proceeding by which a mortgagor’s equity was absolutely taken away from 
him. The mortgagee in a foreclosure proceeding took over the property covered 
by the mortgage in satisfaction of the debt without any right of redemption in 
the mortgagor. By the very terms of the contract the mortgagee could possess 
himself of the property as the title was vested in him and it was only necessary for 
him to put the mortgagor out of possession and end every right that he had to 
the property. This character of foreclosure was an early development of the com- 
mon law. The courts and the text-writers refer to foreclosure now as “strict” fore- 
closure, which was the ancient meaning, and “equitable” foreclosure, which is the 
modern meaning. The use of the word is probably more prevalent to-day than it 
has ever been in the history of jurisprudence. It is generally and uniformly under- 
stood in modern times as a proceeding whereby a lien is enforced and property is 
sold through a proceeding in court to satisfy a debt. In the olden days the mort- 
gagee took possession of the Property when the mortgagor defaulted in the pay- 
ment of his debt. Courts of equity then took notice of the matter, and, in an effort 
to protect the rights of the mortgagor, established the doctrine of redemption. This 
gave some relief to the mortgagor, but it left the mortgagee in a state where he 
did not know his rights, as no time was prescribed in which he might recover his 
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property by redemption. Through a progressive development courts of equity al- 
lowed redemption under certain conditions within a definite time, and eventually 
these methods of foreclosure found their way into the statutes in nearly all, if not 
all, of the states of the Union. The ancient method of foreclosure was abolished 
by statute. It appears that Kentucky abolished the ancient mode of foreclosure 
more than 100 years ago. A history of the modern doctrine of foreclosure pro- 
ceedings is briefly summarized in 9 Encyclopedia of Pleading and Practice, pp. 
122, 127, 128, 129. For a discussion and definition of modern foreclosure, we refer 
to 13 American and English Encyclopedia of Law (2d Ed.) pp. 779, 780; 19 R. 
C. L. 517; Pomeroy’s Equity Jurisprudence (3d Ed.) 2456; Jones on Mortgages 
(7th Ed.) pp. 962, 963; Tiedeman on Real Property (2d Ed.) § 358; 1 Whitehouse 
on Equity Practice, p. 714; 41 C. J. pp. 830-839. An examination of these authori- 
ties and the many cases cited in support thereof shows beyond all doubt that the 
word “foreclosure” has a modern meaning, and the meaning is an equitable pro- 
ceeding for the enforcement of a lien against property in satisfaction of a debt. 

Jones on Mortgages (7th Ed.) p. 34, in stating the procedure in Kentucky 
for the enforcement of liens, states that the mortgagor is the real owner of the 
mortgaged property until foreclosure, and that foreclosure is made under the juris- 
diction of a court of equity. The author notes that “strict” foreclosure is forbidden 
by the Code of Kentucky. Newman on Pleading and Practice refers to proceedings 
to enforce a mortgage lien as foreclosure proceedings (section 184-F). The opin- 
ions of this court are full of references to foreclosure proceedings, and in each 
instance the reference is to a suit in equity for the enforcement of a lien against 
property to satisfy a debt. 

14 R. C. L. par. 306, p. 1128, contains this text: 

“The usual provision that the policy shall be void, if, with the knowledge of 
the insured, foreclosure proceedings be commenced against the subject of insurance, 
means the institution of suit or judicial proceedings for the enforcement of the 
mortgage and waiver of legal delays, or other waiver of a nature to facilitate and 
expedite legal proceedings when begun, and does not of itself constitute the insti- 
tution of judicial proceedings.” 

Further in the same paragraph we find this statement: 

“Foreclosure is commenced when a petition is served on the insured, or the 
filing of the petition in some jurisdictions, or on the advertisement of mortgaged 
property for sale, as provided by the mortgage.” 

19 R. C. L. 517 contains this statement: 

“The phrases ‘foreclosure of a mortgage’ and ‘equity of redemption’ were 
imported here from England along with the body of the common law, and are yet 
in constant use; but it must always be remembered, in order to avoid being misled, 
that they have acquired a totally different meaning here from that which they orig- 
inally bore.” 

[5] We are forced to the conclusion that the provision in the policy rendering 
it void, if foreclosure proceedings should be commenced, meant that, if there should 
be the institution of a suit to foreclose a lien against the property with the knowledge 
of the insured, the policy would be forfeited. The question as to whether or not 
the insurer would be estopped if it also had knowledge of the institution of such a 
suit, and did not take steps to cancel the policy, is not before us, and, for that 
reason, is not determined. 

It is argued by counsel for appellees that appellants consented to the placing 
of the mortgage on the property, and attached thereto a loss payable clause, and, 
for that reason, the commencement of foreclosure proceedings having for their 
object the enforcement of the lien did not forfeit the policy. On this point he is 
supported by the text found in 26 C. J. 239, which is as follows: 


“But, where insurer consents to an existing mortgage, a judgment of fore- 
closure will not forfeit the policy, although it prohibits the institution of foreclosure 
proceedings.” 

This quotation was recently considered by the Supreme Court of Kansas in 
the case of Hole v. National Fire Insurance Co. of Hartford, Conn., 252 P. 263. 
That court found that the text was not supported by the authority cited. That 
authority is Fitzgibbons v. Insurance Company, 126 Iowa, 52, 101 N. W. 454, 70 
L. R. A. 243, and an analysis of that opinion, as made by the Kansas Supreme Court, 
is convincing that it does not support the text. The Kansas Supreme Court in 
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that case discussed a provision for forfeiture on commencement of foreclosure pro- 
ceedings in an insurance policy, and there said: 

“The reason for a provision for forfeiture on commencement of foreclosure 
is increase of hazard. Experience has taught insurance companies that, when prop- 
erty owners become financially unable to take care of their secured obligations, or 
are so neglectful of them that foreclosure must be resorted to, likelihood of fire 
becomes greater. Under conditions otherwise satisfactory, insurance on property 
covered by mortgage in good standing is as safe as insurance on unincumbered prop- 
erty. Insurance on property covered by mortgage in default and in process of 
foreclosure involves greater risk. If, with knowledge of all the facts, an insurer 
does issue a policy on property covered by an overdue mortgage on which fore- 
closure may be commenced at once, and makes loss payable to the mortgagee, it is 
possible to say the provision for forfeiture on commencement of foreclosure was 
not intended to apply. Butz v. Ohio Farmers’ Ins. Co., 76 Mich. 263, 42 N. W. 
1119, 15 Am. St. Rep. 316. Consent to insure under safe conditions, however, does 
not include or imply consent to carry the risk under conditions which have become 
hazardous, and, if consent of the latter kind be negatived by a provision that the 
policy shall become void on commencement of foreclosure, the provision becomes 
operative when the condition creating the hazard occurs.” 

14 R. C. L. par. 264, p. 1084, contains this text: 

“A clause in a policy merely making the loss payable to a mortgagee as his 
interest may appear makes the mortgagee the simple appointee of the mortgagor, 
to receive the proceeds of the amount of his interest, and to place his indemnity 
at the risk of every act and omission of the mortgagor that would avoid, terminate 
or affect the insurance of the latter’s interest under the terms of the policy.” 

[6,7] The loss payable clause which was attached to the policy in this suit 
simply made the loss payable to the mortgagee as its interest might appear, with 
the further provision that its rights were subject to all the terms and conditions 
of the policy. Under such a loss payable clause any act of the mortgagor that 
forfeits his interest would also forfeit the interest of the mortgagee. The holder 
of the mortgage, the appellee, Union National Bank, itself started the foreclosure 
proceedings, and in doing so it initiated the act which violated the provision in the 
policy against foreclosure proceedings, and thereby rendered the policy void, unless, 
perchance, it may be that appellants, by some act of theirs, estopped themselves from 
relying on that provision of the policy. As a demurrer was sustained to their answer 
no reply was filed, and we do not know whether appellees have any plea in avoid- 
ance of the forfeiture which might be available to them. 


Judgment is reversed, and caused remanded for proceedings consistent with this 
opinion. 


Whole court sitting. 

Cray, C. J. (dissenting). Forfeitures of insurance policies are not favored, 
and not only will a provision voiding the policy be strictly construed, but, where 
susceptible of two constructions, one sustaining the forfeiture, and the other deny- 
ing it, the latter will be adopted for the benefit of the insured. Standard Accident 
Insurance Co. v. Patton, 202 Ky. 566, 260 S. W. 371; Queen Insurance Company 
of America v. Cummins, 216 Ky. 329, 287 S. W. 896; Inter-Southern Life Insur- 
ance Co. v. Duff, 184 Ky. 227, 211 S. W. 738. The majority opinion concedes that 
the word “foreclosure” is sometimes used in the sense of strict foreclosure and 
sometimes in the sense of the enforcement of a lien. Th former is the narrow or 
strict meaning, while the latter is the broad or liberal meaning. In adopting the 
latter construction the court has ignored the well-established rule that such a pro- 
vision must be strictly construed, and has announced the new rule that a forfeiture 
provision must be liberally construed for the benefit of the insurer. As this is a 
radical departure from established principles, I feel impelled to dissent. 
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KOHN v. FIRE ASS’N OF PHILADELPHIA. (No. 26234.) 
Supreme Court of Minnesota. Oct. 28, 1927. 
215 Northwestern Reporter 835. 
(Syllabus by the Court.) 

REFORMATION OF INSTRUMENTS—DEFENSE TO VENDOR'S ACTION 
TO REFORM AND RECOVER ON INSURANCE POLICY THAT PUR- 
CHASER NOT PARTY TO SUIT BURNED PROPERTY HELD IM- 
PROPER. 

To a suit by a vendor to reform a fire insurance policy and recover for a loss, 
the insurer interposed the defense that the fire was willfully set by the vendee to 
defraud. This defense was improper so long as the vendee was not a party to the 
suit and plaintiff’s cause of action remained predicated solely on the theory of 
reformation so as to name the vendor the one insured in the policy instead of the 
vendee, the complaint alleging that the contract of insurance was entered between 
plaintiff and defendant, but that by mutual mistake and inadventence the vendee’s 
name was inserted in the policy as the party insured. 

(For other cases, see Reformation of Instruments, Dec. Dig. § 41.) 


Appeal from District Court, Ramsey County; Olin B. Lewis, Judge. 

Action by Louis Kohn against the Fire Association of Philadelphia. From an 
order striking out an affirmative defense, defendant appeals. Affirmed. 

Nathan H. Chase, of Minneapolis, for appellant. 

Kerr, Nelson, Burns & Mohan, of St. Paul, for respondent. 

Hout, J. The appeal is from an order striking out an affirmative defense. 

The complaint is to reform a fire insurance policy and recover for a loss there- 
under. The substance of the allegations on this feature may be stated thus: Plain- 
tiff was the owner of a grain elevator and equipment on the right of way of the Soo 
Line at Bowlus, Minn., and, on September 4, 1924, entered into a contract to sell 
the same to one H. N. Lunde for $6,000. Lunde paid $500 at that time and was 
to pay the balance in monthly installments, title to the property to remain in plain- 
tiff until the whole purchase price was paid. It was agreed in the contract that 
Lunde was to keep the property insured in the sum of $6,000 against fire, insur- 
ance payable to plaintiff, and in the event of total loss plaintiff should retain out 
of the insurance a sum equal to the amount remaining unpaid on the contract, 
principal and interest, and pay the balance to Lunde. On September 19, 1925, plain- 
tiff made a contract with defendant whereby defendant agreed to insure plaintiff 
for one year against loss or damage on said elevator and equipment by fire in the 
sum of $2,500, and issued its policy, but by mutual mistake the name of the insured 
was stated to be “Bowlus Grain Company,” the tradename under which Lunde was 
doing business therein. The agent of defendant who solicited the insurance knew 
and was advised of the fact that plaintiff was the owner and had contracted to 
sell to Lunde, who was obligated to keep the property insured in plaintiff’s name 
so as to protect his rights with respect to the unpaid balance of the purchase price, 
and said agent was directed to draw the policy so that loss would be payable first 
to plaintiff and thereafter to Lunde as their respective interests might appear. The 
agent agreed to do this, but by mutual mistake the policy was issued as stated. 
The property was destroyed by fire March 7, 1926, at which time the purchase price 
remaining unpaid to plaintiff was $4,200. Plaintiff prayed that the policy issued 
be so reformed as to make its proceeds payable in event of loss first to plaintiff 
- his interest may appear under said contract of sale, and second the balance to 

unde. 

The answer admitted the contract between plaintiff and Lunde and that $4,200 
was unpaid thereon; also, that defendant issued its policy insuring the property 
covered by the contract against loss by fire, but avers that it was issued to Lunde 
insuring him under the name of Bowlus Grain Company, and denies any insurance 
contract with plaintiff or that there was a mutual mistake in the policy or loss 
payable clause thereof. The affirmative defense stricken was the one alleging that 
the fire which totally destroyed the property covered by the policy was set by the 
fraudulent and willful act, procurement, or connivance of Lunde. The answer 
studiously avoids connecting plaintiff with the setting of the fire. 

Counsel for plaintiff in the oral argument, and in the brief, assert that they 
stand solely on the theory that they must establish the right to a reformation of 
the policy so as to make it a contract of insurance directly between plaintiff and 























































































































262 The Insurance Law Journal, Vol. 70 [Feb., 1928 






defendant. If so, plaintiff can sue and recover in his own right. But defendant 
maintains even though plaintiff may not be able to establish a right to have the 
policy reformed, he has an equitable lien on the insurance through an enforcement 
of his contract with Lunde. In such a case he must claim through Lunde, and if 
the latter has forfeited his rights by the defensive matter pleaded in the part of 
the answer ordered stricken, plaintiff must fail. Van Buren v. St. Joseph County 
& Village Fire Ins. Co., 28 Mich. 398; Fidelity Fire Ins. Co. v. Cleveland, 57 Okl. 
237, 156 P. 638. 

A vendor or mortgagee, protected by a policy reading as plaintiff seeks to have 
this one read, may bring an action to recover of the insurer without joining the 
vendee or mortgagor, where, as here, the amount due the vendor is more than the 
policy. Although defendant alleges a policy of $2,500 in another company there 
is no allegation that it has been paid on plaintiff’s claim, nor that plaintiff is entitled 
thereto. It is undoubtedly true that where there is concurrent insurance, or where 
the total insurance exceeds a vendor’s or mortgagee’s interest, the other insurance 
companies and the vendee or mortgagor may be made parties defendant or plain- 
tiff, as the case may be, or impleaded so as to determine all rights. Maxcy v. New 
Hampshire Fire Ins. Co., 54 Minn. 272, 55 N. W. 1130, 40 Am. St. Rep. 325. It 
seems to us that the trial court was right in striking out a defense which could 
not be interposed unless Lunde were a party and unless plaintiff, peradventure, 
should fail to establish the right of reformation, the issue plainly tendered in the 
complaint as the sole one upon which his recovery depended. Should plaintiff 
attempt to shift positions and, as defendant anticipates, seek to have specific per- 
formance of Lunde’s contract to insure (Mark v. Liverpool & L. & G. Ins. Co., 
159 Minn. 315, 198 N. W. 1003, 38 A. L. R. 310) and recover on that theory, we 
apprehend the court would require Lunde to be made a party and then give 
defendant opportunity to interpose the defense stricken. And, no doubt, upon a 
showing by defendant that all of the insurance, on plaintiff’s theory of reforma- 
tion, would not go to him, but part to Lunde, the court would order Lunde to 
interplead, and then the defense attempted would be available as to Lunde’s interest. 
As the parties now are, we think the learned trial court did not err in striking the 
part of the answer which alleged the fire which caused the loss to have been will- 
fully set by Lunde to defraud defendant. 

Whether the mortgagee payable clause in the standard policy form (section 


3512, G. S. 1923) applies to real property only we need not now determine. 
Order affirmed. 





EVERHART v. ATLANTIC FIRE INS. CO. et al. (No. 381.) 
Supreme Court of North Carolina. Nov. 9, 1927. 
140 Southeastern Reporter 78. 
INSURANCE—ASSURED’S SETTLEMENT WITH FIRE INSURER BOUND 

MORTGAGEE UNDER CLAUSE REQUIRING PAYMENT TO HIM AS 

HIS INTEREST SHOULD APPEAR IN ABSENCE OF FRAUD. 

Under “loss payable clause” of fire policy, providing that the loss, if any, should 
be payable to the mortgagee as his interest should appear, mortgagee was bound 
by the settlement of fire loss made by the assured, with the insurer, in absence of 
collusion or fraud. : 

(For other cases, see Insurance, Dec. Dig. § 581.) 


Appeal from Superior Court, Davidson County; Lyon, Special Judge. 

Action by C. M. Everhart against the Atlantic Fire Insurance Company and 
another. Judgment for plaintiff, and defendants appeal. Reversed. : 

Civil action by plaintiff, appointee under ordinary loss payable clause in a policy 
of fire insurance, as interest may appear, to recover on contract of insurance issued 
by the Atlantic Fire Insurance Company to Sam Ayers. The facts are these: 
~ On December 14, 1925, the defendant company issued to Sam Ayers a fire 
insurance policy for a term of three years in the amount of $600, containing a 
three-fourths value clause, as a protection against loss or damage by fire to his 
dwelling or house situate in the town of Lexington, N. C. The plaintiff held a 
purchase-money mortgage on said house and lot for $1,600 at the time said policy 
was issued, in consequence of which the following loss payable clause was inserted 
therein: 


“Any loss that may be ascertained and proven to be due the assured under the 
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building items of this policy shall be held payable to C. C. Everhart, Mortgagee, 
as interest may appear, subject, nevertheless, to all the terms and conditions of 
this policy.” 

On January 31, 1926, while said policy was in full force and effect, the dwelling 
covered thereby was totally destroyed by fire. Thereafter, on February 19, 1926, 
the assured, Sam Ayers, and the defendant, agreed upon a settlement and fixed 
the value of the house at $600, and the defendant’s liability under the policy at 
$450. The defendant issued its voucher for this amount, made payable to the plain- 
tiff and Sam Ayers. The latter offers, in his anSwer, to indorse the whole amount 
of said voucher over to the plaintiff, and alleges that the settlement is a fair and 
reasonable one. Plaintiff declines to accept the settlement, and contends that the 
value of the house at the time of the fire was not less than $1,200, and that the 
defendant is liable to plaintiff for the full amount of its policy, to wit, $600. 

From a verdict and judgment in favor of plaintiff for $600, with interest from 
April 1, 1926, the defendant appeals, assigning errors. 

Walser & Walser, of Lexington, for appellants. 

P. V. Critcher, of Lexington, for appellee. 

Stacy, C. J. (After stating the facts as above). Plaintiff was appointed under 
the policy in suit to receive payment, as his interest might appear, instead of the 
assured, in case the latter sustained any loss or damage to his dwelling by fire 
during the time the said policy of insurance was in force. This, it has been held 
in a number of cases (Roper v. Insurance Co., 161 N. C. 161, 76 S. E. 869), is the 
extent of the mortgagee’s interest in the contract when it arises, as it does here, 
under an ordinary loss payable clause, and not under a “New York standard mort- 
gage clause.” We had occasion to consider the effect of the latter in Bank v. Insur- 
ance Co., 187 N. C. 97, 121 S. E. 37, where it was said: 

“With respect to the rights of the mortgagee under the standard mortgage 
clause, it is the generally accepted position that this clause operates as a separate 
and distinct insurance of the mortgagee’s interest, to the extent, at least, of not 
being invalidated by any act or omission on the part of the owner or mortgagor, 
unknown to the mortgagee, and, according to the clear weight of authority, this: 
affords protection against previous acts as well as subsequent acts of the assured,’ 
—citing authorities for the position. But it is the holding with us, as well as with 
a majority of the courts throughout the country, that under an open “loss payable 
clause” (a clause providing that the loss, if any, shall be payable to the mortgagee, 
as his interest may appear), in the absence of any other stipulation in regard to 
the interest of the mortgagee, the rights of the mortgagee are dependent entirely 
upon’ those of the mortgagor, and that any act or omission on the part of the 
latter, sufficient to avoid the policy as to the mortgagor, will avoid it as to the 
mortgagee also. Note, 18 L. R. A. (N. S.) 199. If this be true as to acts done 
before any loss occurs, we see no reason why a release executed by the assured, 
after the loss has been sustained, would not ordinarily be binding on the mortgagee. 
The property was his; the loss is his.: Gilman v. Commonwealth Ins. Co., 112 Me. 
528, 92 A. 721, L. R. A. 1915C, 758, and note. 

In the instant case, the assured has agreed to settle his loss with the defend- 
ant company for $450. There is no allegation of any collusion or fraud. We think 
the settlement is binding on the plaintiff. 

The motion for judgment as of nonsuit should have been allowed. 

Reversed. 


HALPERN v. NATIONAL — = "oa OF HARTFORD, CONN. 
(No. ‘ 
Supreme Court of North Dakota. Nov. 4, 1927. 
Rehearing Denied Nov. 26, 1927. 
216 Northwestern Reporter 209. 
; (Syllabus by the Court.) 
1. INSURANCE—MORTGAGE OF INSURED PREMISES IS BOUND BY 
TERMS OF POLICY, IN ABSENCE OF SPECIAL CONTRACT. 
_ A mortgagee of insured premises is bound by the terms and conditions of the 
insurance policy, in the absence of a special contract with him. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 

























































































264 The Insurance Law Journal, Vol. 70 [Feb., 1928 









2. TRIAL—CLAUSE REGARDING MATTER NOT INVOLVED IN SUIT, 
ATTACHED TO GENERAL VERDICT UNCONDITIONALLY DETERM- 
INING ISSUES SUBMITTED TO JURY, MAY BE REJECTED AS SUR- 
PLUSAGE. 

Where a jury, by its general verdict, unconditionally determines the issues sub- 
mitted to it, but attaches a clause regarding a matter not involved in the suit, such 
clause is properly rejected as surplusage. 

(For other cases, see Trial, Dec. Dig. § 336.) 


(Additional Syllabus by Editorial Staff.) 

3. INSURANCE—INSURED’S CANCELLATION OF POLICY WITHOUT 
DELIVERY OF PREMIUM NOTE TO HIM HELD TO PREVENT 
RECOVERY BY MORTGAGEE (COMP. LAWS 1913, §§ 6464, 6517, 6518). 
Where insured canceled policy because of inability to pay premium, fact that 

premium note was not delivered to him did not prevent effective cancellation of 

policy under Comp. Laws 1913, §§ 6464, 6517, regardless of failure to make proof 
of notice of cancellation under section 6518, so as to keep mortgagee from recover- 
ing on policy. 

(For other cases, see Insurance, Dec. Dig. § 236.) 


Appeal from District Court, Morton County; H. L. Berry, Judge. 

Action by S. P. Halpern against the National Fire Insurance Company of Hart- 
ford, Conn., on a policy. From a judgment for defendant, plaintiff appeals. 
Affirmed. 


: S. P. Halpern, of Minneapolis, Minn., and C. F. Kelsch, of Mandan, for appel- 
ant. 

Sullivan, Hanley & Sullivan, of Mandan, for respondent. 

Burr, J. Plaintiff sues to recover on a fire insurance policy issued by the defend- 
ant to one W. S. Dunham. The complaint is in ordinary form. The defendant 
alleges that a note was given for the premium on the insurance policy, and not 
paid; that the policy was delivered to it “for cancellation”; and “thereafter, and 
after due notice of its intention to cancel said policy had been given by the defend- 
ant in accordance with the terms of said policy * * * on or about the 16th day of 
May, 1923, * * * the defendant canceled said policy, and offered to return the said 
note given therefor. * * * ” The material facts are as follows: D. was indebted to 
one Jacob Halpern in the sum of $1,200, which was secured by a mortgage upon 
certain real estate, with farm buildings thereon. D. applied to the bank for an 
insurance policy on the buildings, and the application provided: 

“Loss, if any, payable to Jacob Halpern, mortgagee. Mortgagee’s address, 
Hebron, N. D.” 

The application had this rubber stamp statement: 

“Notice accepted of an incumbrance of $1,200.00 on premises herein described.” 

On July 28, 1922, the policy was issued for the period of three years, with 
premium of $33.75. Among the buildings insured was a barn with insurance of 
$300. The policy contains this provision, among others: 

“Loss Payable Clause. Any loss under this policy that may be proved due 
the insured shall be payable to the insured and Jacob Halpern, Hebron, North 
Dakota, subject, nevertheless, to all the terms and conditions of the policy.” 

This policy had the same form of rubber stamp statement as appeared on the 
application. No mortgagee clause was attached to the policy as a separate and dis- 
tinct contract. Among the terms and conditions of the policy are: 

“This policy shall be canceled at any time at the request of the insured; or 
by the company by giving five days’ notice of such cancellation.” 

Further : 


“If, with the consent of this company, an interest in this policy shall exist in 
favor of a mortgagee * * * the condition hereinbefore contained shall apply in the 
manner expressed in such provisions and conditions of insurance relating to such 
interest. as shall be written upon, attached, or appended hereto.” 

The policy also states that it is “based upon insured’s application and survey 
of the property on file, and dated July 28, 1922, which is hereby referred to as 
forming part of this policy.” The application contains the provision: : 

“If a note * * * be given for the whole * * * of the premium for any policy 
issued for the insurance hereby applied for, in case said note be not paid at maturity, 
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the policy shall lapse, and the same shall be suspended, inoperative and of no 
force or effect so long as such note, or any part thereof, remains overdue and 
unpaid. And, in case of any loss on said property, either partial or total, while 
such note, or any part thereof, remains overdue and unpaid, the company shall 
not be liable for such loss. * * * ” 

The undisputed facts further show that D. gave his note for the premium 
due October 1, 1922, which note was never paid. On November 2, 1922, the insur- 
ance on the said buildings was increased $900 in amount, and D. was charged with 
the additional premium on the books of the agent. The defendant made several 
attempts to collect the note and premium, and on or about the 9th day of Novem- 
ber, 1922, the insured told the company that the mortgagee should pay it. Defend- 
ant’s agent notified the mortgagee that the company would cancel the policy if the 
premium were not paid; but no reply was received from the mortgagee. The insured 
brought in the policy to the agent for flat cancellation—that is, the entire premium 
would be waived—and the policy was sent to the company on or about May 12, 
1923, for flat cancellation, and is indorsed on the back “Canceled flat,” but the 
note was never returned to the insured. On March 31, 1925, the barn was destroyed 
by fire, and notice of loss given to the defendant on April 13, 1925. On April 17, 
1925, the defendant repudiated liability on the ground that the policy had been 
“duly canceled.” Both D. and Jacob Halpern assigned their claims to the plaintiff, 
before the commencement of this action. The jury found for the defendant in the 
following verdict: 

“We, the jury in the above-entitled action, find in favor of the defendant and 
against the plaintiff herein, and demand that his note be returned.” (Underlining 
ours. ) 

Judgment was thereupon rendered for the defendant and the plaintiff appeals. 

[3] The issues to be determined on this appeal involve: The right of the 
insured and the defendant to cancel the policy without the consent of Jacob Hal- 
pern, who is alleged to have had a mortgage upon the insured premises; whether 
such cancellation was in fact had; and whether the verdict returned by the jury 
is a conditional verdict, so as to entitle the plaintiff to a new trial. It is the claim 
of the plaintiff that there is no proof of any notice of cancellation as required 
by section 6518 of the Code. The defendant says it does not rely upon said section, 
but unon the right of cancellation as set forth in section 6517 of the Code. The 
plaintiff says the answer does not predicate any right to cancellation under this 
section, and that, in any event, there is no proof of cancellation, and no notice of 
intent to cancel was given to the mortgagee. 


The quotation from the answer may be indefinite as to whether the defendant 
was relying upon the right of cancellation as given by section 6518, or on the right 
as given by section 6517. No application was made to have the answer made definite 
in this respect; but defendant in the trial of the case specifically states it does not 
rely on any right as given by section 6518, but relies wholly upon the right of can- 
cellation as given by section 6517. In the absence of an application to make it more 
specific, it is clear the defendant in his allegations in his answer could rely upon 
the right of cancellation as given by section 6517. 


The evidence shows an agreement for cancellation as made between the insured 
and the company. There is a definite showing that the insured left his policy with 
the agent of the company for safekeeping. Nevertheless, it was his policy, and had 
been delivered to him. He shows that he decided on cancellation because of his 
inability to pay his premium, and he told the agent to send in the policy for can- 
cellation. The policy was sent in to the company, and was canceled. It is true the 
note was not delivered to the insured, but there is no evidence of any subsequent 
attempt to collect on the note. It is undisputed that the mortgagee was told of the 
failure to pay the note, and demand was made on the mortgagee to pay the premium. 
The failure to deliver the note does not prevent the insured and the defendant 
from making a contract of cancellation under the provisions of section 6517. Sec- 
tion 6464 of the Code provides that, in cases where an insured is a mortgagor of 
premises insured, “the insurance is deemed to be upon the interest of the mortgagor, 
who does not cease to be a party to the original contract and any act of his which 
would otherwise avoid the insurance will have the same effect, although the prop- 
erty is in the hands of the mortgagee.” 

[1] The property never came into the hands of the mortgagee; nevertheless, 
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the contract of insurance is the contract of the mortgagor, the insured, and what- 
ever act he does to void the contract is binding, unless there be a special contract 
with the mortgagee, which we will notice later. The insured had a perfect right 
to abrogate his contract with the defendant. The plaintiff urges that, while the 
policy may have been delivered up for cancellation, nevertheless, before there could 
be cancellation, notice had to be given to the mortgagee. This is not correct, except 
so far as there is a contract with the mortgagee. Plaintiff claims there is in this 
case a contract with the mortgagee. It will be noticed that there is no mortgagee 
clause attached to this policy; that is, there is not one of these usual mortgagee 
clauses wherein there is a special contract made with the mortgagee. The reference 
to the mortgagee has been set forth in the statement of facts. It will be noted that 
any reference to the mortgagee in the policy is all subject to the rights of the 
insured and the defendant to cancel the policy by mutual consent “at any time at 
the request of the insured.” It is true it may also be canceled by “giving five days’ 
notice of such cancellation.” This does not prevent it being canceled at the request 
of the insured. The mortgagee’s rights to any payment under the policy is subject 
to this provision. The plaintiff cites numerous cases wherein it is held that a can- 
cellation of a policy does not affect the rights of the mortgagee. For example, he 
cites the case of Edge v. St. Paul Fire & Marine Ins. Co., 20 S. D. 190, 105 N. 
W. 281. An examination of this case shows that there was this separate mortgagee 
clause attached: “Loss, if any,” made “payable to * * * mortgagee, as her interest 
may appear. This slip is hereby attached to and made a part of policy No. 15719. 
Aberdeen, S. D. Agency of” etc., and the court says the provision quoted from the 
policy dealing with “an interest under this policy * * * in favor of a mortgagee” 
means that, with the mortgagee clause attached, the interest of the mortgagee could 
not be affected by the provisions and conditions of the policy except in so far as 
these provisions and conditions were “written upon, attached, or appended * * *” 
to it. The mortgagee’s interest is determined by the contracts made with him. In 
this case, had there been a separate contract with the mortgagee attached to the 
policy, then the mortgagee’s interest could not be affected, except under the terms 
and conditions set forth in that mortgagee clause. But here there is no special 
contract made with the mortgagee. There is an agreement as to disposition of 
avails, if any. This was to be paid to D. and Jacob Halpern, but whatever interest 
H. had was subject to the provisions and conditions of the policy. See May on 
Insurance (2d Ed.) 568. 

Section 6517 is not limited to policies where the premiums have been paid. The 
plaintiff would draw such distinction between section 6517 and section 6518 as would 
limit cancellation for nonpayment of notes to section 6518 entirely. There is nothing 
in the provisions of section 6517 to prevent the insured, because of his inability to 
pay his note, surrendering his policy for cancellation, as was done in this case. 
There was no special contract with the mortgagee, and the mortgagee was bound 
by whatever subsequent agreement was made between the insured and the company. 
No special agreement was violated by such surrender and cancellation. The fact 
that there was a notation in the policy of an incumbrance of $1,200 does not bind 
the company to recognize some one as mortgagee. No mortgagee is mentioned 
therein, and it is only from the application and by inference from the “loss payable 
clause” of the policy and allegations in the complaint that we learn Jacob Halpern 
was the mortgagee. 


[2, 4] The remaining point deals with the form of the verdict. It is true the 
jury attached to the verdict the clause “and demand that his note be returned.” The 
plaintiff had not given any note, and so we assume the jury referred to the note 
given by D., the insured, which had not been physically delivered to D. This added 
clause does not in any way affect the verdict. It is not a conditional clause. It 1s 
mere surplusage. As stated in 27 R. C. L. 853, if the jury “find the issue and 
something more, the latter part of the finding will be rejected as surplusage.” The 
added words do not in any way qualify the verdict. The rule referring to sur- 
plusage is set forth in Statler v. U. S., 157 U. S. 277, 15 S. Ct. 616, 39 L. Ed. 700. 
In 29 A. & E. Enc. Law (2d Ed.) 1026, it is said: 

“When a jury find not only issues submitted to them but embrace in the verdict 
the determination of matters not involved in the controversy, these redundant mat- 


ters are denominated surplusage.” 
See, also, Marquard v. Wheeler et al., 52 Cal. 445: 
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“If the verdict of a jury goes beyond the issues raised by the pleadings, and 
passes upon an extraneous fact not embraced therein, it is void pro tanto, and the 
surplus matter may be disregarded in entering the judgment.” 

See, also, North, etc., R. Co., v. Crayton, 86 Ga. 499, 12 S. E. 877; and Mc- 
Eldon v. Patton, 4 Neb. (Unof.) 259, 93 N. W. 938. 

The jury does not find that there should be a verdict for the defendant in case 
he returns the note, and there is nothing to indicate the plaintiff in this case is 
entitled to the note. It is merely another instance of some jurors believing it their 
bounden duty “to do equity between the parties” upon their own notion of what the 
law and the facts are or ought to be. It is an addendum as innocuous as it is 
unnecessary. 

It being shown by the record that the policy was duly canceled on an agree- 
ment between the insured and the defendant long before any liability thereunder was 
incurred, the judgment of the lower court is affirmed. 

Birdzell, C. J., and Burke, Christianson, and Nuessle, JJ., concur. 


MECHANICS’ & TRADERS’ INS. CO. OF NEW ORLEANS v. LOCAL 
BUILDING & LOAN ASS’N et al. (No. 17231.) 
Supreme Court of Oklahoma. Oct. 4, 1927. 
Rehearing Denied Nov. 22, 1927. 
261 Pacific Reporter 170. 
(Syllabus by the Court.) 

1. INSURANCE—INNOCENT PURCHASER FROM GRANTOR, WHO HELD 
UNDER FORGED DEED, WHICH WAS SET ASIDE, CANNOT RE- 
COVER ON FIRE POLICY, VOID IF INSURED’S INTEREST WERE 
OTHER THAN SOLE OWNERSHIP. ' 
Where a person holding premises as an innocent purchaser, under a deed from 

a grantor who held under a forged deed, procured a policy of insurance on a dwel- 

ling house located thereon, which policy provides, “this entire policy, unless other- 

wise provided by agreement indorsed hereon or added hereto, shall be void if the 
interest of the insured be other than unconditional and sole ownership,” and where, 
prior to the destruction of such dwelling house by fire, the true owner thereof files 
suit in a court of competent jurisdiction to set aside said deed, and, pending the 
trial, such property is destroyed by fire, and thereafter, but before suit is brought 
to recover on such policy, such owner obtains judgment in his favor setting aside 
said deed, and thereafter suit is brought by insured to recover on such policy, held 

such policy is void, and no recovery can be had thereon . 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

Commissioners’ Opinion. 

Appeal from District Court, Oklahoma County; T. D. Chambers, Judge. 
Action by the Local Building & Loan Association against the Mechanics’ & 

Traders’ Insurance Company of New Orleans and Annie Hubka. Judgment for 

defendant Annie Hubka on cross-petition, and defendant Mechanics’ & Traders’ 

Insurance Company appeals. Reversed and remanded, with directions. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff in 
error. 


Everest, Vaught & Brewer and M. S. Singleton, all of Oklahoma City, for 
defendants in error. 

Herr, C. [1] The plaintiff in error will be referred to as the defendant, and 
defendant in error, Local Building & Loan Association, as plaintiff, and defendant 
in error Annie Hubka, as cross-petitioner, as the parties appeared in the trial 
court. 

This is a suit by the plaintiff against the defendant and cross-petitioner to 
recover on a mortgage loss payable clause attached to a fire insurance policy. The 
policy covered a dwelling house located on lots 1 and 2, in block 10, Neas addition 
to Oklahoma City, and was issued to cross-petitioner on the 15th day of August, 
1921; she claiming, at said time, to be the owner of the premises. The title to said 
ae was, in truth and in fact, at said time in one J. D. Shegog of Ennis, 

ex. 

On the 21st day of September, 1920, one Emma V. Allen, who was then in 
Possession of said premises and claiming to be Mrs. J. D. Shegog, executed, in the 
name of Mrs. J. D. Shegog, a mortgage on said premises to the plaintiff in the 
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sum of $2,500. Thereafter, and on the 14th day of June, 1921, the said Emma V. 
Allen, in the name of Mrs. J. D. Shegog, deeded said premises to Harry H. Jones, 
who in turn and on the 15th day of August, 1921, deeded said premises to Annie 
Hubka, cross-petitioner herein. These instruments executed by Emma V. Allen 
were forgeries.. On September 19, 1922, the owner, J. D. Shegog, filed his action 
in the district court of Oklahoma county to quiet title, for possession and cancel- 
lation of said deeds and mortgage. 

On April 10, 1924, judgment in said cause was rendered in favor of the said 

J. D. Shegog, adjudging him to be the owner of said premises and canceling said 
deeds and mortgage. 
The property was destroyed by fire April 2, 1924. The policy of insurance was 
issued by defendant to cross-petitioner and had attached thereto the usual mortgage 
clause. On the 11th day of June, 1924, plaintiff filed this suit in the district court 
of Oklahoma county to recover on the mortgage clause attached to the policy. 
Defendant Annie Hubka, referred to herein as cross-petitioner, filed her cross- 
petition against the defendant to recover on the policy issued to her. The defend- 
ant answered, basing its defense on the sole and unconditional ownership clause 
of the policy. The case was tried by the court on November 17, 1925, and resulted 
in a judgment in favor of cross-petitioner and against the defendant in the sum 
of $1,076. The rights as between the cross-petitioner and plaintiff are not settled 
by the judgment, but, under express provision thereof, by agreement of counsel, 
such rights are left open for future determination. To reverse this judgment, 
defendant appeals to this court. 

It is contended by the defendant, under the above state of facts, that the policy 
is void as to both plaintiff and cross-petitioner. We think this contention is well 
taken. The policy sued on contains the following provision: 

“This entire policy, unless otherwise provided by agreement, indorsed hereon 
or added hereto, shall be void * * * if the interest of the insured be other than 
unconditional and sole ownership or if the subject of the insurance be a building 
on ground not owned by the insured in fee simple.” 

The question then is, was cross-petitioner, at the time of the issuance of the 
policy and destruction of the premises by fire, the sole and unconditional owner of 
said premises within the meaning of the terms of the policy? We think not. It is 
true she was in possession under claim of title, but she had the mere naked posses- 
sion, without either right of possession or title, and was, prior to the institution of 
this suit, divested of such possession by the rightful owner. 

Neither plaintiff nor cross-petitioner suffered loss or damage by reason of the 
fire. Their loss was occasioned by the forged mortgage and deed, and they are in 
the same position as they would have been had the fire never occurred. The plain- 
tiff’s mortgage is void. In fact, it has no mortgage. It is therefore clear that plain- 
tiff cannot maintain this action. Cross-petitioner, not being the sole and uncon- 
ditional owner of the premises, the policy is void as to her. 

In the case of Globe & Rutgers Fire Ins. Co. v. Creekmore et al., 69 Okl. 238, 
171 P. 874, the holding of this court is as follows: 

“The condition of a fire insurance policy, that the same shall be void if the 
interest of the insured be other than unconditional and sole ownership, etc., is a 
reasonable and valid provision, and, if the insured has not such title or interest, 
he cannot recover on the policy.” 

In the above case the insured was claiming under a contract from the Osage 
Land & Development Company. The title was in the incorporators individually. 
The following indorsement was on the policy: 


“This indorsement is made for the purpose of showing that the assured under 
this policy are the sole and undisputed owners of the propertv as described in this 
policy of insurance, that the title to the land as described in this policy is yet in 
the Osage Land & Development Company, of Osage, Okl., and that they have made 
contract for deed, and that the same is to be delivered to Dud Moore when the 
balance of the payment due on the purchase price has been made, and that the 
buildings on the said lot are the property of the assured, W. J. Creekmore, E. M. 
De Moss, and Dud Moore, as shown in this policy.” 

In discussing the liability of the insurance company under this indorsement, 
beginning at page 240 (171 P. 876), the court says: 

“It appears that the defendants in error believed in good faith that the Osage 
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Land & Development Company had the legal title to this property, and full author- 
ity to execute the contract in question to Grassinger, and that, relying thereupon, 
these defendants in error, believing that they would in time acquire a legal title 
to this property, erected these improvements thereon, and to protect themselves in 
case of fire procured this insurance. ‘The question involved here is not whether 
they had such an interest which they were entitled to protect by insurance, but 
whether the policy in question was void by reason of the misstatement as to the 
character of the title thereto.* * * It must be conceded that it was the duty of 
the insured, where they were not the sole and unconditional owners of the prop- 
erty as contemplated by the policy, to correctly state to the insurer the character 
of title they claim thereto. This they attempted to do, and thought they were 
doing, when they told the agent of the company that the legal title to the property 
was in the Osage Land & Development Company, and thought that they held a 
contract for a deed which was to be delivered to them when the purchase money 
was paid. ‘This statement was not true, as the legal title to this property, from 
this record, was never owned by the Osage Land & Development Company, and the 
authority of the company to execute a contract for a deed is not shown by the 
record, nor can it be inferred from the evidence. The defendants in error did not 
have an enforceable contract; that is, one by which they could go into a court 
of equity and force the company to execute to them a deed which would convey 
any title to this property to them. 

“It must be borne in mind that Leroy Saddler held a mortgage upon this prop- 
erty; that Winans and Harn held a mortgage upon this property; that twenty- 
eight fifty-eighths thereof had been conveyed to other parties; and that the legal 
title, as shown by the record, was in the three incorporators of the Osage Land & 
Development Company, and had never passed to the company at the time of the 
execution of this contract. Under the facts of the case, we must hold that the de- 
fendants in error never had an enforceable contract, and were therefore not the 
sole and unconditional owners as contemplated by the provisions of the policy, 
and that the statements made by them at the time this indorsement was made upon 
the policy did not truly state the condition of the title, and on account thereof no 
liability can attach to the company by virtue of the policy.” 

In the case of Niagara Fire Ins. Co v. Layne, 162 Ky. 665, 172 S. W. 1090, 
the court holds: 

“Where logging operations were completed on February 6, 1912, the president 
of the lumber company had no right even to occupy a building he had erected on 
lands of another under agreement to use it as a store only while the operations 
lasted, and a sale by him on February 6th passed no title and no insurable interest 
in the building to the purchaser.” 

In the above-cited case, one Collinsworth erected a building on the premises 
belonging to a Mr. Justice. Collinsworth had the right of possession, and the 
right of occupancy for a limited time but not the title. Collinsworth sold the build- 
ing to Layne, who procured insurance thereon. The building was destroyed by 
fire, and suit was brought by Layne on the policy; he being an innocent purchaser 
of the building. The insurance company pleaded the sole and unconditional owner- 
ship clause of the policy. The court held the policy void. 

The court of Appeals of Georgia, in the case of American Insurance Co. v. 
Bagley, 6 Ga. App. 736, 65 S. E. 787, says: 

“A deed of bargain and sale from a wife to her husband to property in this 
state must, in order to be valid, be approved by the superior court. Such a deed, 
unless approved, will not confer upon the husband such a title as will comply with 
the condition of a fire insurance policy that it is to be void if the insured does not 
hold the property by an unconditional fee simple title.” 


43 . = case of Porter v. AXtna Insurance Co., 19 Fed. Cas. 1070, No. 11,286, 
It is held: 


__ “Insurance was in the name of P., describing the property as ‘his.’ Policy pro- 
vided that, ‘if the interest or property insured be leasehold, or that of mortgage, 
or any other interest not absolute,’ it must be made known and expressed in the 
policy. The property was purchased under a mechanic’s lien sale by V., who placed 
itin the name of P., and procured the insurance as the agent of P. V. subsequently 
procured another title through a sheriff’s deed under an execution sale. The 
mechanics’ lien proceedings were void through want of jurisdiction. The court 
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decided that P. had neither a legal nor equitable ownership to the extent represented 
in the policy and could not recover.” 

See, also, Tyree v. Virginia Fire & Marine Ins. Co., 55 W. Va. 63, 46 S. E. 
706, 66 L. R. A. 657, 104 Am. St. Rep. 983, 2 Ann. Cas. 30; Home Ins. Co. v. Smith 
(Tex. Civ. App.) 29 S. W. 264; Wilson v. Commercial Assur. Co., 90 Vt. 105, 
96 A. 540; Phenix Ins. Co. v. Hillard, 59 Fla. 590, 52 So. 799, 138 Am. St. Rep. 
171; French v. Delaware Ins. Co., 167 Ky. 176, 180 Ss. W. 85; Hessen v. Iowa 
Automobile Ins. Co., 195 Iowa, 141, 190 N. W. 150, 30 A. L. R. 657. 

The cases cited by plaintiff and cross-petitioner to sustain the judgment of the 
trial court are not in point. In some of the cases cited, the title of the insured 
was merely imperfect; insured had all the title, the whole title, and the same could 
very readily have been perfected. In the other cases, cited, there was no adverse 
claimant to the property, and the courts refused to permit the insurance company 
to assert claim for some supposed or unknown adverse claimant. 

Counsel rely mainly on the following cases: Barnett v. London Assur. Corp., 
138 Wash. 673, 245 P. 3-46 A. L R. 526; Norris v. Alliance Insurance Company 
a J. Sup.) 123 A. 762; Savarese v. Hartford Insurance Co., 99 N. J. Law, 435, 
2S 768. 

In the case first above cited, the holding of the court is as follows: 

“That automobile, purchased in good faith by one securing theft policy thereon, 
was stolen from original owner would not prevent recovery on policy because of 
provision invalidating it, if insured’s interest be other than unconditional and sole 
ownership.” 

In the body of the opinion at page 4 (138 Wash. 675), the court, quoting from 
the opinion in the case of Norris v. Alliance Insurance Co., supra, says: 

“The defendant’s difficulty is that there is no proof that the insured machine 
was stolen from its original owner, but, if this be granted, plaintiff’s title was good 
against every one but the true owner, and he is unknown and makes no claim of 
ownership, and plaintiff has never been evicted. He owned against all the world 
but a supposed owner from whom we are asked to infer it was stolen. None but 
he can assert ownership against the plaintiff. which he does not do, and defendant 
has no right to do it for him. The plaintiff did not, knowingly, make any false 
representation to defendant as to his ownership; he supposed he was the unconditional 
and sole owner, without any fact known to him to the contrary, and, so far as this 
record shows, was, and is, the only person claiming ownership. So far as defendant 
is concerned, it is the same as if the automobile had been lost and found by plain- 
tiff, who is the true owner until evicted by one holding better title. ‘The possession 
of property is prima facie proof of title.” 

The case last above cited involves the same state of facts as the above case, 
and makes the identical quotation above set forth. 

It occurs to us that these cases are not in point, for the reason that cross- 
petitioner had been dispossessed of the premises prior to the filing of the suit; 
defendant was not attempting to assert title for an unknown claimant; the true 
owner had asserted title and given notice thereof 18 months prior to the fire, and 
had definitely established his title in court prior to the filing of the suit in the in- 
stant case. 

If, in the above-cited cases, it had been undisputed that the car was a stolen 
car and the original owner had definitely established his claim to the car prior to 
the filing of the suit, there is no doubt but that a different conclusion would have 
been reached and that the holding in such cases would have been the same as the 
holding of the Supreme Court of Iowa in the case of Hessen v. Iowa Automobile 
Ins. Co., supra. 


In the Iowa case last above cited, insured was the innocent purchaser of a 
stolen automobile which he insured against theft. The car was stolen; he brought 
suit on the policy. The court held, not being the sole and unconditional owner, he 
could not recover. At the trial of the case, it was undisputed that the car was 
stolen. As to whether or not an adverse claim was asserted against the car, the 
opinion does not definitely state, but it is probable that such was the case as, at 
the trial, it was not denied that the car was a stolen car. 

It was further contended that cross-petitioner had some right under the Occupy- 
ing Claimants’ Act, and had therefore an insurable interest in the property, and 1s 
entitled to recover on this theory.. The case was not tried in the lower court on 
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such theory, but, if it be permissible to present the case here on such theory and 
in fact cross-petitioner had an insurable interest by reason thereof, a complete ans- 
wer to such contention is that defendant did not insure such interest. 

The same contention was made before the circuit court for the Western divi- 
sion of Michigan in the case of Porter v. AStna Ins. Co., supra. In that case the 
insured procured title under purchase at a mechanic’s lien sale. It was later deter- 
mined that the court foreclosing the lien was without jurisdiction. The sale was 
therefore void, and the purchaser acquired no title. In a suit on the insurance 
policy, the insurance company relied on the sole and unconditional ownership clause, 
and the court says: 

“Now we suppose a party in actual possession, and having no other title than 
mere naked possession, may be said, so far as his right goes, to have an absolute 
interest. The terms of the policy, as we have said, are, ‘if the interest or property 
insured be not absolute.’ We should therefore be disposed to say that whatever 
interest or whatever property he had was not conditional but absolute. We do not 
mean that he had an absolute property in the building, for that implies the exclu- 
sive right and possession. 

“But, when we turn to the other question, whether there was an insurable in- 
terest, we find it is a principle in insurance that the underwriter is entitled to know 
in whom the interest insured is; for he is entitled to know how far the person in- 
sured is interested in guarding the property from loss. If, in law and in fact 
Porter had no interest other than mere naked possession, and the real interest was 
in another, had he the interest in the property that was insured? ‘The interest 
insured was the hotel property. * * * There is a distinction between having 
an interest and having the property. * *. * 

“The interest insured, then, was the property, and was it Porter’s property? 
Was the hotel owned by him? Not unless naked possession with property in anoth- 
er makes ownership. ‘The company insured ‘his three-story brick hotel building in 
the language of the policy. Was it his hotel building when his greatest interest 
was a mere possession, without right of possession, and without right of property? 
The company was not informed that Porter was not the owner of the property. 
So far as the case at present appears, they were not informed that his interest 
was not the entire property; they were not informed in whom the interest insured 
was * * * . 

“The nature of Porter’s interest should have been communicated to the com- 
pany; if it was not, the contract of indemnity should not be held valid. And while 
it may be true that naked possession, so far as it gives an interest, is an absolute 
interest, still we are of-the opinion that Porter did not own the property or interest 
which was insured, according to the testimony of this case. He had, at best, a nom- 
inal interest. * * * 


_ _“We think, as the case stands, there was neither legal nor equitable ownership 
in Porter of this hotel property, to the extent which he was represented to have, 
or to the extent which is insured, to wit: ‘His three-story brick hotel building.’ 
He was not the owner of the entire property, or of any part or interest in it, 
save a mere naked possession, and that was not such an interest as was insured.” 


[2] It is contended by counsel for plaintiff that the judgment of the district 
court of Oklahoma county canceling plaintiff’s mortgage and cross-petitioner’s deed 
was improperly admitted, and there was therefore no competent evidence tending 
to establish that cross-petitioner was not the owner of the premises, and that the 
judgment should be sustained on this theory. No objection was made to its admis- 
sion; the trial court considered it competent evidence, and on such evidence found 
such instruments to be forgeries. If such evidence was, in fact, inadmissible, counsel 
could not at this time complain. The judgment was, however, competent and prop- 
erly admitted in evidence, 22 C. J. 801; Ormsby v. Phenix Insurance Co., 15 S. D. 
72, 58 N. W. 301. 


For the reasons herein stated, judgment of the trial court should be reversed, 


and the cause remanded, with directions to enter judgment in favor of the defend- 
ant. 


Teehee, Jeffrey, Reid, and Leach, CC., concur. 
Hall and Diffendaffer, CC., dissent. 
Per Curiam. Adopted in whole. 
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EAGLE, STAR AND BRITISH DOMINIONS INS. CO. v. HELLER. 
Supreme Court of Appeals of Virginia. Nov. 17, 1927. 
140 Southeastern Reporter 314. 

6. INSURANCE—INSURED’S WILLFUL BURNING OF PROPERTY TO 
INJURE INSURER HELD ABSOLUTE DEFENSE TO ACTION ON 
POLICY (CODE 1919, § 4288). 

Willful burning by insured of stock of goods, with intent to injure insurer, in 
violation of Code 1919, § 4288, held absolute defense to insurer in action on policy, 
in view of public policy involved. 

(For other cases, see Insurance, Dec. Dig. § 429.) 

Error to Circuit Court, Rockingham County. 

Action by Max Heller against the Eagle, Star and British Dominions Insurance 
Company. Judgment for plaintiff, and defendant brings error. Reversed. 

D. O. Dechert, of Harrisonburg, for plaintiff in error. 

Chas. A. Hammer, of Harrisonburg, for defendant in error. 

PrENTIs, P. This is a case in which a rigid adherence to a general rule and 
to some judicial expressions would be a reproach to the administration of justice. 
Max Heller has recovered under a fire insurance policy upon a stock of goods, after 
he had been convicted under the Virginia statute (Code, § 4436) of willfully burn- 
ing the same stock of goods with intent to injure the insurer. Heller v. Common- 
wealth, 137 Va. 782, 119 S. E. 69. 

Issue was joined upon the defendant company’s plea of the general issue. 
Among the several grounds of defense in the statement filed by the company are 
these: 

“1. That the fire for the loss from which this suit is instituted was not acci- 
dental, but was caused by, or with the connivance of, the insured. 

“2. That said fire was caused as aforesaid with intent to defraud the defendant 
and other insurance companies. * * * ” 

“7. That defendant was heretofore convicted of the offense of burning the 
property insured by said policy with intent to defraud the defendant and other 
insurance companies, and was sentenced by the judgment of the court to under- 
go confinement in the state penitentiary, which judgment was not reversed or set 
aside, but said plaintiff has undergone such punishment for said offense.” 

This plea and these grounds of defense were sufficient to raise the vital issue 
here involved, but in addition thereto the defendant filed a plea of res judicata which 
the court, upon motion of the plaintiff, struck out, and thereafter defendant tendered 
a plea of estoppel, averring the conviction of felony as an estoppel to the mainten- 
ance of this action, which the court rejected when tendered. 

[1] The trial court, in rejecting these pleas, in the exclusion of evidence offered 
in support of the same facts alleged therein, and by instructions to the jury, held 
that the evidence of the conviction was irrelevant, immaterial, and inadmissible 
upon the issues so raised in this case. 

In sustaining an objection to the evidence of the previous conviction, the learned 
trial judge said: 

“The reason of that, gentlemen of the jury, is that the court holds that this 
man is not now bound by the verdict of the other jury. It is a question for you 
to decide whether he burned that stock of goods, or, in effect, did it.” 

Attorney for the company (interposing): “That is one of the questions here.” 

The court added: 

“Yes, sir; that is one of the questions for this jury to decide. So far as that 
is involved, it is an original question for the jury to decide on the evidence.” 

And then, by way of emphasis: 


“That there may be no misunderstanding on the part of the jury of what I 
said a moment ago: It is the law that if Max Heller, the plaintiff in this case, 
was a party to the burning of that stock of goods, that forfeits all of his right to 
the insurance. ‘here is no doubt about that. But the verdict of the jury in the 
case in which he was tried on the criminal charge is not proper evidence before 
this jury. It is for this jury to determine whether he did that.” 

That there are numerous cases in which it has been unequivocally stated that 
records in criminal cases are not admissible evidence in civil cases involving sub- 
stantially the same issues is undoubtedly true. 

“The record of a conviction, or of an acquittal, is not, according to a decided 


Fire 


prepc 
civil 

ment 
i 


(sect 


evide 
who 
tion, 
inflic 
not t 
ducte 
a pri 
A pe 
the 
actio 
Whil 
reas 
rules 
diffe: 


in tl 
a pe 
and 

accu 
the ; 
prov 
there 
in tl 
actic 
fore 
ques 
tain 
have 
victi 
as ¢ 
as t 
is tl 
Sup 
clea: 
the 

resu 
self 
if a 
his 

to a 
tiff 

has 

ditic 
hav 
reas 


bec: 
rule 
and 


Jud 


Pea 
for 
Lor 
cou 
not 





Fire] Eagle, Star & British Dominions Ins. Co. v. Heller 273 


preponderance of authority, conclusive of the facts on which it is based in any 
civil action, nor, ordinarily, is it even evidence of such facts,” is the guarded state- 
ment in 2 Freeman on Judgments, § 653. 

The same learned commentator thus expresses the reasons for the general rule 
(section 654) : 

“The chief reason for excluding the record of a criminal prosecution from 
evidence in a civil case is that the parties to the two proceedings are different. One 
who has been damaged by some criminal act of another has a claim for remunera- 
tion, independent of the right of the public to proceed against the offender, and to 
inflict the penalty prescribed by law. This right to compensation in damages ought 
not to be, and is not, dependent on the success or failure of the prosecution con- 
ducted by the people. If it were, the party most injured would be prejudiced by 
a proceeding to which he was not a party, and which he had no power to control. 
A person convicted of any offense is not estopped by the conviction from disputing 
the facts on which it is based in a civil action, because his adversary in the civil 
action would not have been barred if the prosecution had terminated in an acquittal. 
While the difference in parties and lack of mutuality are a logical and sufficient 
reason in most cases for this general rule, other reasons given are the different 
rules of evidence and procedure which prevail in civil and criminal cases and the 
differing degrees of proof required.” 

It is perfectly logical to hold in such cases that if the offender has been acquitted 
in the criminal prosecution, that acquittal should not bind another party who for 
a personal injury arisirg out of the same occurrence seeks redress in a civil action; 
and this because the prosecution may have failed merely because the guilt of the 
accused was not proved beyond any reasonable doubt. As has been frequently said, 
the acquittal of one accused of crime is only a finding that his guilt has not been 
proved beyond a reasonable doubt. This reason, however, seems to fail where 
there is a conviction, and the fact of guilt (when it is also the precise fact in issue 
in the civil case) has been judicially determined, because the plaintiff in the civil 
action is only bound to prove that fact by a preponderance of the evidence. There- 
fore, as the greater includes the less, we can see no logical reason, considering the 
question from this point of view, why the conviction should not be admissible, cer- 
tainly as relevant evidence for the consideration of the jury. While such convictions 
have been held relevant, many courts, where the effort is made to set up the con- 
viction in a criminal case, either as relevant and persuasive, or as res judicata, or 
as an estoppel, have been that the same rule of exclusion applies to convictions 
as to acquittals, the reason given being that the parties not being the same there 
is the consequent lack of mutuality. Honaker v. Howe, 19 Grat. (60 Va.) 50; 
Supervisors v. Norfolk & W. Ry. Co., 119 Va. 787, 91 S. E. 124. It is certainly 
clear in such cases that the plaintiff who is seeking redress in the civil case for 
the injury, not having been a party to the criminal prosecution, is not bound by its 
result. We confess our inability to perceive, however, why the accused person him- 
self should not be held either as bound or affected by the result of the prosecution, 
if adverse to him. He has had his day in court, with the opportunity to produce 
his witnesses, to examine and cross-examine the witnesses for the prosecution, and 
to appeal from the judgment. So that the chief reason for holding that the plain- 
tiff in the civil case is not bound by the prosecution fails as to the defendant, who 
has once litigated the identical question and had it adversely decided, under con- 
ditions most favorable to himself—that is, in a prosecution in which he could not 
have been convicted unless the decisive fact, his guilt, had been shown beyond a 
reasonable doubt. 


These views are not novel, even if contrary to the general trend of decision, 
because all of the precedents on the subject are not consistent with the general 
tule which Mr. Freeman has stated. There are, as he shows, exceptions, limitations, 
and contrary decisions. 2 Freeman on Judgments, (Sth Ed.) § 655; 1 Freeman on 
Judgments, § 319; 4 Jones Com. on Ev. (2d Ed.) § 1817 et seq. 


Among the English decisions we find the case of Rex v. Parish of St. Pancras, 
Peake’s N. P. Cas. 286. There was an indictment against the parish of St. Pancras 
for not repairing one side of a road (the other side lying in Islington parish). 
Lord Kenyon said that had there been an acquittal of St. Pancras parish, the record 
could not have been evidence for the parish of Islington. “The reason why it would 
not have been evidence for them is because some other parties might have indicted 
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them, and those parties could not be bound by this record. There are many cases 
where a record is evidence against a person, though it is not so for him.” It is 
there held that the record of conviction of St. Pancras parish was conclusive evi- 
dence against the parish of Islington. It is said by way of caution, that if the 
parish of Islington could show fraud, it would be different, but that, unexplained, 
the record of conviction was conclusive evidence against the parish of Islington. 

The question has been the subject of a number of annotations: 103 Am. St. 
Rep. 20;:11.-4. (R.A... CN. S:) 654; 311. R: A. CNS: 678 

The latest of these which we have seen is in 31 A. L. R. 261. As illustrations 
of what the annotator there calls the minority rule, these cases are pertinent: 

In Bankston v. Folks (1886) 38 La. Ann. 267, it is held that an indictment 
and verdict convicting the defendant of shooting the plaintiff were admissible in 
an action for damages for the shooting, the court saying that while such evidence 
was not conclusive of the plaintiff’s right to recover, it “was proper that the jury 
should consider the result of the criminal prosecution for an offense for the legal 
consequences of which damages were claimed from its perpetrator.” 

In Anderson vy. Anderson (1826) 4 Me. (Greenl.) 100, 16 Am. Dec. 237, a 
husband had been convicted of adultery, and it was held in an action for divorce 
for adultery brought by the wife that this conviction was sufficient proof of the 
marriage of the parties and of the fact of adultery. 

In Randall v. Randall, 4 Me. (Greenl.) 326, there was a similar ruling. 

In Pennsylvania it has been held that a record ordering a husband to pay his 
wife a certain sum a week for support under penalty of imprisonment for failure 
is admissible in evidence in an action by the husband for divorce for desertion, 
as “persuasive evidence” of things as they stood at the time of the former proceed- 
ing, but not conclusive. Bauder’s Appeal (1885) 115 Pa. 480, 10 A. 41; Van Dyke 
: Van Dyke (1890) 135 Pa. 459, 19 A. 1061; Carey v. Carey (1904) 25 Pa. Super. 

i es. 

In Hahn v. Bealor (1890) 132 Pa. 242, 19 A. 74, the record of a prosecution 
and conviction of a husband on a charge of deserting his wife was held persuasive, 
but not conclusive, evidence of the fact of desertion, to show a want of mainten- 
ance of or provision for the wife, which would deprive the husband of a tenancy 
by curtesy in her lands after her death. 

In Davis v. Nest (1833) 6 Car. & P. (Eng.) 167, the conviction of a person 
of having goods in his possession in which he had no property because of the fact 
that the goods had been condemned was held admissible in a civil suit by him to 
recover damages for entering his house and taking these goods, in proof of the 
fact that he had no title thereto and was therefore attempting to recover damages 
for the taking of property which did not belong to him. 

In Boyle v. Boyle (1688) 3 Mod. 164, 87 Eng. Rep. 106, it was held that a 
conviction of bigamy in a criminal court was conclusive of the fact of marriage, 
in a libel for jactitation of marriage, brought in the spiritual court, against the 
woman alleged to have been the first wife of the complainant. 

In Maybee v. Avery (1820) 18 Johns, (N. Y.) 352, an action for slander based 
on the charge that the plaintiff was a thief and had stolen defendant’s hens, it 
was held that the record of conviction of the plaintiff of such stealing was admissible 
in evidence, and that it constituted prima facie, but not conclusive, proof of the 
act of stealing so as to justify the defendant’s charge, the defendant not having 
been a witness on the criminal prosecution of the plaintiff. The court in reaching 
this conclusion avoided the general rule as to the effect of lack of mutuality, etc., 
by holding that exception should be made where, as in a criminal prosecution, the 


public is interested, in which case any person may avail himself of a conviction. 
In this connection, the court said: 


“It is undoubtedly a rule that, to give a verdict, and judgment thereon in 
evidence, it must be upon the same point, and between the same parties or privies. 
The reason why it must be between the same parties is, that otherwise a man would 
be bound by a decision in which he was not at liberty to cross-examine the wit- 
nesses; and generally, the benefit of the rule is mutual; and one who is not a 
party to the cause, and would not be bound by the verdict, if against him, cannot 
avail himself of it. One of the exceptions to the rule is, that where the matter 
in dispute is a question of public right, in that case, all persons standing in the 
same situation as the parties are affected by it. It appears to me that a verdict 
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on an indictment forms another exception, and upon the same principle. The public 
is the party aggrieved, the prosecution is carried on through their functionaries, 
and any individual may, when necessary, avail himself of a conviction. The plain- 
tiff cannot complain of this, for he had an opportunity to cross-examine the wit- 
nesses, to adduce his testimony, and to reverse the judgment, if erroneous.” 

In Byk v. Enright, Police Commissioner (Sup.) 203 N. Y. S. 296, in an action 
to enjoin the police commissioner from interfering with certain slot machines of 
the plaintiffs, it was held that while a decision of a magistrate’s court discharging 
plaintiffs from a charge of operating them as gambling devices is not res judicata, 
it is entitled to much weight, under the doctrine of stare decisis, in view of section 
978 of the Penal Law (Consol. Laws, c. 40). 

In Holcomb v. Cornish (1831) 8 Conn. 375, where one who had been convicted 
of the offense of profane cursing brought a civil action of trespass for assault and 
battery, and false imprisonment, and extortion of money, against the justice who 
prosecuted and convicted the plaintiff on his own personal knowledge of the alleged 
offense, it was held that the record of conviction which recited the then defendant’s 
presence in court was conclusive evidence in the civil action that the plaintiff therein 
was present in the justice court at the time of his conviction. 

In re Crippen, L. R. [1911] Prob. (Eng.) 108, 80 L. J. Prob. N. S. 47, 104 
L. T. N. S. 224, 27 Times L. R. 258, 55 Sol. Jo. 273, it was held that where a con- 
victed felon, or the personal representative of a convicted murderer who has been 
executed, brings any civil proceedings to establish claims, or to enforce rights, which 
result to the felon, or to the convicted testator, from his own crime, the conviction 
is admissible in evidence, not merely as proof of the conviction, but also as presump- 
tive proof of the commission of the crime. The direct and logical expressions of 
Sir Samuel Evans, president, are worthy of repetition: 

“Here the representative of a convicted felon claims to be entitled to adminis- 
tration of an estate because she claims to be entitled to the estate itself—the only 
claim to the estate being one which results from the felon’s crime. 

“In another court she might bring an action to recover the estate from the 
administrator whom I now appoint. 

“It is exactly the same as the case of the felon himself making the claim or 
bringing the action. Would not the fact of his conviction be evidence against him? 
Would it be right to treat it as res inter alios acta, and to say it was not admis- 
sible at all in a civil action brought by him? 

_ “The complete maxim is ‘Res inter alios acta alteri nocere non debet.’ There 
is no question of ‘alteri nocere’ here. 

“I think, rather, that the matter should be decided upon the following principle, 
which was laid down by the judges in the Duchess of Kingston’s Case (2 Smith’s 
Lead. Cas. [11th Ed.] 731): ‘What has been said at the bar is certainly true, as 
a general principle, that a transaction between two parties, in judicial proceedings, 
ought not to be binding upon a third; for it would be unjust to bind any person 
who could not be admitted to make a defense, or to examine witnesses; or to appeal 
from a judgment he might think erroneous; and therefore the depositions of wit- 
nesses in another cause in proof of a fact, the verdict of a jury finding the fact, 
and the judgment of the court upon the facts found, although evidence against 
the parties, and all claiming under them, are not, in general, to be used to the 
Prejudice of strangers.’ 

“In the present day, a person before he can be convicted is ‘admitted to make 
a defense, to examine witnesses, and to appeal from a judgment he may think errone- 
ous’—and it may be added, to give evidence in his own behalf. 

“In these circumstances, I think the maxim, ‘Omnia przsumuntur rite esse 
acta’ ought to apply. In some cases, e. g., in the case of a finding of a jury acting 
pursuant to a commission in lunacy, the presumption of law is that the verdict 
of the jury was well founded. I am aware that in such a case the state of mind, 
and not the commission of a particular act, is in question; but I see no reason 
why the analogy should not be followed in a criminal case. 


_ If it be that the rules of evidence ever were as contended for the executrix 
in this regard, I think, in the circumstances attending trials for crimes in these 
days, that they ought to be reconsidered and revised. 


“In my opinion, where a convicted felon, or the personal representative of a 
convicted murderer who has been executed, brings any civil proceeding to establish 
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claims, or to enforce rights, which result to the felon, or to the convicted testator 
from his own crime, the conviction is admissible in evidence, not merely as proof 
of the conviction, but also as presumptive proof of the commission of the crime.” 

Lord Romilly, M. R., reached a similar conclusion as to the verdict of a cor- 
oner’s jury in 1858, which is expressed in Prince ot Wales, etc., Association vy. 
Palmer, 25 Beavan, 605. 

In Mash v. Darley, [1914] 1 K. B. 1, the Crippen Case is approved, and on 
a prosecution for bastardy proof of the defendant’s previous conviction for carnal 
intercourse with the complainant was received in corroboration of complainant’s 
evidence, the statute under which the defendant was being prosecuted requiring 
that the complainant in such case should be corroborated. The court held that the 
previous conviction was admissible in evidence as presumptive proof of the com- 
‘mission of the crime of which the accused had already been convicted. 

Sheibley v. Fales, 81 Neb. 795, 116 N. W. 1035, was an action for libel. Fales 
had charged Sheibley with being a defaulter as a county officer, and a previous 
judgment against Sheibley in another action by the county against him was admitted, 
on the theory that the defendant, Fales, in the libel case, being a resident taxpayer, 
was privy to the other suit. It was held, on this ground, that the previous judg- 
ment could be introduced as proof of the facts it established as between Sheibley 
and the county. 2 Wigmore on Evidence (2d Ed.) § 1346. 

Most courts now admit judgments committing a lunatic as evidence in subse- 
quent cases involving property controversies where his mental condition is relevant 
to the issue. Wigmore on Evidence (2d Ed.) § 1671. 

In Thompson v. Whitman (1874) 18 Wall. 469, 21 L. Ed. 897, an action of 
trespass for the seizure of a sloop by a sheriff, who justified on the ground that 
the crew of the véssel were engaged in unlawfully raking for oysters and clams, 
whereby the vessel became subject to forfeiture, it was held that the record of a 
conviction of the offense, rendered before a justice of the peace in the state in 
which the seizure was made, was not conclusive, but only prima facie, evidence of 
the facts stated therein, which, although jurisdictional, could be contradicted. 

In Supulver v. Gilchrist & Dawson (1922) 28 N. M. 339, 211 P. 595, it was 
held that a conviction of larceny conclusively established the ownership or right 
of property as between the thief and the one to whom the property was restored, 
by virtue of a statutory provision to the effect that upon conviction of the offender 
the stolen property shall be returned to the owner, so as to prerlude the con- 
victed person maintaining an action to recover the same. In other words, that the 
conviction established the essential fact which established the right of property 
as between the accused and the owner, as charged in the indictment. 

In the case of Jenkins v. Atlantic Coast Line R. Co., 89 S. C. 412, 71 S. E. 
1010, a passenger, claiming to be injured, sued the Columbia, Newberry & Laurens 
Railroad Company to recover damages resulting from the injury. The case being 
tried on the merits, there was a judgment in favor of the company. Thereafter the 
plaintiff brought another action in another county against the Atlantic Coast Line 
Railroad Company, the lessee and operator of the line, for the same cause of action. 
In holding that the first judgment was a bar to the second action, although the 
parties were not the same, the court said: 

‘“* * * The true ground upon which a former judgment, in a case like this, 
should be allowed to operate as a bar to a second action is not res judicata, or 
technical estoppel, because the parties are not the same, and there is no such 
privity between them as is necessary for the application of that doctrine; but 
that in such cases, on grounds of public policy, the principle of estoppel should 
be extended, so as to embrace within the estoppel of a judgment, persons who are 
not, strictly speaking, either parties or privies. It is rested upon the wholesome 
principle which allows every litigant one opportunity to try his case on the merits, 
but limits him, in the interest of the public, to one such opportunity.” 

Under facts substantially similar, in Alfred Anderson v. West Chicago Street 
R. Co., 200 Ill. 329, 65 N. E. 717, it was held that a judgment in favor of a lessor 
railroad company is res judicata as against the lessee railroad company, upon the 
ground that they occupied the relation of principal and agent with respect to the 
negligence charged. 

There is also a line of cases to the effect that where a party, against whom a 
criminal prosecution has resulted in a judgment, introduces such judgment in ev!- 
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dence in a civil action, it may be considered as evidence of facts on which it was 
based. 

In Moses v. Bradley (1838) 3 Whart. (Pa.) 272, the court said: 

“If testimony is introduced purposely, or comes out unexpectedly from a party’s 
witnesses, it is still testimony, and open to consideration in every point of view; and 
this record, introduced by the party for one purpose, became evidence for every 
purpose; and he who introduced it, could not say it was not true.” 31 A. L. R. 
277, note. 

So also, in Porter v. Seiler (1854) 23 Pa. 424, 62 Am. Dec. 341, an action to 
recover for a personal injury inflicted by the defendant upon plaintiff during an 
assault, it was held that the record of criminal proceedings against the defendant, 
wherein he was convicted of the assault in question, but acquitted of an assault 
and battery with intent to kill, was evidence that an assault and battery were com- 
mitted, when voluntarily given by the defendant himself, and admitted without 
objection by the plaintiff. 

In this case, it is observed, that the plaintiff, Heller, while on the stand and 
averring his innocence and good faith, testified that he had been convicted of burn- 
ing the insured property. 

In Sawyer v. Norfolk, 136 Va. 66, 116 S. E. 245, the plaintiff, Sawyer, sued 
the city of Norfolk and a copartnership trading as Puritan Restaurant for damages 
for a personal injury sustained by him in consequence of his being thrown to the 
ground while walking along one of the city streets, by being struck by a violently 
opened door of the restaurant, which extended approximately two feet over the 
sidewalk. The city demurred to the notice and filed a plea in bar of the action. 
After the city had been dismissed as a party to that case, the judge, upon hearing 
the evidence, rendered a judgment in favor of the Puritan Restaurant. The ques- 
tion presented to this court was between the city and the plaintiff, as to the effect, 
on the merits of the case, of a judgment in favor of its codefendant, the Puritan 
Restaurant, the court having held that the plaintiff had failed to show that his 
injury was due to negligence. At page 69 (116 S. E. 245) it is said: 

“The precise effect of a judgment on the merits, in favor of a party charged 
with negligence, on the liability of a codefendant for the same act of negligence, 
appears never to have been raised in this jurisdiction. It is closely related to the 
question of res adjudicata, and is governed by the same principle. Where there has 
been litigation which has in fact determined the point in controversy, and there 
has been a final judgment, that judgment is conclusive. Where the subject-matter 
is identical, and the evidence is of necessity the same, the question cannot be re- 
opened. Shumate v. Supervisors of Fauquier County, 84 Va. 574, 5 S. E. 570; 
Miller v. Wills, 95 Va. 337, 28 S. E. 337; Case v. Beauregard, 101 U. S. 688, (11 
Otto), 25 L. Ed. 1005; Wilson’s Ex’r v. Deen, 121 U. S. 534, 7 S. Ct. 1004, 30 L. 
Ed. 980; Freeman on Judgments (4th Ed.) § 249; Robbins v. Chicago 4 [Wall.] 
(71 U-S.) 657, 18.1. Ed. 427." 

[2] This rule is closely related to the one we are considering. The vital ques- 
tion—that is, whether or not the plaintiff, Heller, fraudulently destroyed, or con- 
nived at the destruction of, his own property for the purpose of securing the in- 
surance—is identical with that which was heard and determined in the criminal 
prosecution against Heller, and while not res adjudicata, as against the insurance 
company, no sound reason is perceived why the plaintiff, Heller, should be permitted 
to reopen it and to avoid the legal effect of that judgment by such a collateral 
attack upon it. It is clear that if he can succeed in this action, he thereby avoids 
the legal consequences of his conviction. 

[3] Like other judgments, a judgment in a criminal case cannot be attacked 
collaterally. 

_In Clark v. Atlantic City (C. C.) 180 F. 598, it is held that where one is 
guilty and fined for a violation of a municipal ordinance, the judgment, so long as 
it remains undisturbed, is conclusive upon the accused, and he cannot recover the 


amount of the fine upon the ground that the ordinance is void as affecting inter- 
State commerce. 


_. In Holloman y. Tifton, 3 Ga. App. 293, 59 S. E. 828, this appears: The plain- 
tiff sued the city of Tifton for the recovery of a fine which had been imposed 


upon him in the police court on a charge of illegally keeping intoxicating liquor. 
Upon his conviction he had the option of serving upon the chain gang or paying a 
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fine of $300. He was forced to pay the fine over his protest. He alleged that the 
evidence on the trial disclosed that he did not have the liquor in the city of Tifton, 
but two miles away; but under a mistake of law, in that he believed the city had 
the power and jurisdiction to punish for offenses beyond the corporate limits, he 
paid the fine imposed. Under these allegations, he prayed judgment against the 
city for the sum of $300. The court said: 

“If the allegations be true, the judgment of conviction was erroneous, and sub- 
ject to be set aside on certiorari; but it was not void. The court had jurisdiction 
to try for the offense charged, and there being no exception regularly taken to the 
Cm rendered, the defendant was concluded by it as to his guilt of the offense 
charged.” 

In Gunning System v. Buffalo (C. C.) 157 F. 249, a judgment of a state court 
upholding an ordinance prohibiting the erection of certain kinds of bill boards as 
a nuisance within the meaning of the ordinance was, in a subsequent suit in the 
federal courts to enjoin the removal of the boards, held res adjudicata as to the 
validity of the ordinance and a bar to the suit to restrain the removal. 

In Roberts v. State, 160 N. Y. 217, 54 N. E. 678, it appeared that the plain- 
tiff had been convicted of burglary and pardoned, and was authorized by the Legis- 
lature to present a claim to the state board of claims for damages sustained by 
reason of his conviction, and it was held that so long as the judgment of convic- 
tion remained undisturbed, it was conclusive upon the question whether the convic- 
tion was proper, and defeated the claim of the accused for damages. 

In Adams Express Co. v. Bradley, 179 Ky. 238, 200 S. W. 340, a bill was filed 
to enjoin the sheriff from collecting certain judgments against the express company 
for fines imposed for violations of a statute prohibiting the delivery of spirituous 
liquors on the day of a primary election. The grounds urged for relief were that 
the statute was inapplicable to express companics, had been misconstrued, that the 
delivery to the consignees was by the consignors, at the place of origin of the ship- 
ments, and that the judgments were void. It was held that the judgments, even if 
erroneous, were not void, and that the attack was collateral and could not be sus- 
tained. 15 R. C. L. § 347, p. 871; 21 Ann. Cas. p. 1190. 

[4] The Supreme Court of the United States has inflexibly adhered to this 
doctrine in habeas corpus cases. 

It is held in the case of Ex parte Bigelow, 113 U. S. 328, 5 S. C. 542, 2 
L. Ed. 1005, that when the trial court has jurisdiction by law of the offense charged 
in an indictment, and of the party who is so charged, its judgments are, as a gen- 
eral rule, valid, and cannot be questioned for error or mistake in a collateral pro- 
ceeding. In such cases, where the decision is within the court’s jurisdiction, it 
is immaterial whether the decision is sound or unsound. 


So, also, in Re Eckart, 166 U. S. 481, 17 S. Ct. 638, 41 L. Ed. 1085, which was 
a petition for a writ of habeas corpus, it is held that judgments in criminal cases 
cannot be collaterally attacked. The court repeats what was said in the Bigelow 
Case, which is so clearly applicable to this case: 


“The trial court had jurisdiction of the offense described -in the indictment on 
which the prisoner was tried. It had jurisdiction of the prisoner, who was prop- 
erly brought before the court. It had jurisdiction to hear the charge and the evi- 
dence against the prisoner. It had jurisdiction to hear and decide upon the defenses 
offered by him. The matter now presented was one of those defenses. Whether 
it was a sufficient defense was a matter of law on which that court must pass so 
far as it was purely a question of law, and on which the jury, under the instruc- 
tion of the court, must pass, if we can suppose any of the facts were such as re- 
quired submission to the jury. If the question had been one of former acquittal, 
a much stronger case than this, the court would have had jurisdiction to decide 
upon the record whether there had been a former acquittal for the same offense, 
and if the identity of the offense: were in dispute it might be necessary on such a 
plea to submit that question to the jury on the issue raised by the plea. The same 
principle would apply to a'plea of a former conviction. Clearly in these cases the 
court not only has jurisdiction to try and decide the question raised, but it is its 
imperative duty to do so. If the court makes a mistake on such trial it is error 
which may be corrected by the usual modes of correcting such errors, but that 
the court had jurisdiction to decide upon the matter raised by the plea, both as 
matter of law and of fact, cannot be doubted.” 
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[5] In this case the accused seeks to reopen the precise question which was de- 
cided in the criminal case, and to avoid the legal consequences of his conviction, 
and the reason for the rule that judgments of courts of record having jurisdiction 
cannot be collaterally attacked applies. 

In discussing the effect of judgments as estoppels, Mr. Freeman (Freeman on 
Judgments, § 641) has this clear expression: 

“In order that an adjudication in one court or tribunal should be regarded as 
res adjudicata upon the matters thereby determined when they come again in ques- 
tion in another tribunal, it is obviously not necessary that the same rules of law, 
practice or evidence should prevail in both tribunals. The attempt to impose any 
such limitation would defeat the whole purpose of the rule. As we have elsewhere 
shown, the basis of the doctrine is the policy and necessity of preventing continuous 
litigation over the same matter to the great vexation of the parties and the obstruc- 
tion of the judicial machinery, and not the assumption that the judgment is a 
legally or ethically correct determination of the rights of the parties. All that is 
essential, therefore, is that a party should have been given one opportunity for the 
judicial determination of an issue by a tribunal having the requisite authority, and 
proceeding in a manner recognized as due process of law.” 

There seems to us no doubt that this is in effect a collateral attack upon the 
former judgment. 

In Van Fleet on Collateral Attack, § 3, the distinction between a direct and 
a collateral attack is. thus clearly drawn: 

“Any proceeding ‘provided by law for the purpose of avoiding or correcting a 
judgment is a direct attack, which will be successful upon showing error; while an 
attempt to do the same thing in any other proceeding is a collateral attack which 
will be successful only upon showing a want of power.” 

While the judgment in the criminal case is not res adjudicata as to the com- 
pany, and while it does not operate technically as an estoppel on the planitiff, be- 
cause of lack of mutuality, the insurance company, not being a party thereto, 
nevertheless, lest the reasons for the rule be overlooked, it should be remembered 
that the plaintiff in error, Heller, was a party to the criminal case, that he there 
had the fullest opportunity to make all of his defenses, that the identical question 
which he has reopened in this case was solemnly adjudicated in that case, and that 
it was there found beyond a reasonable doubt that he had burned his property 
for the purpose of collecting the insurance from this insurance company. There- 
fore he should not be permitted again to raise that question by this collateral at- 
tack upon that judgment, and thus to avoid its legal and logical consequences. 

In actions for malicious prosecution, as well as in all other civil actions, where 
the fact of its rendition is relevant to the issue, the previous judgment in the crim- 
inal case is, for obvious reasons, admissible to prove such fact, and establishes all 
legal consequences resulting therefrom. 

In Stephens’ Evidence, art 40, we find this: 


_ “All judgments whatever are conclusive proof, as against all persons, of the 
existence of that state of things which they actually effect, when the existence of 


the state of things so effected is a fact in issue, or is, or is deemed to be, relevant 
to the issue.” 


The precedents and the rules of exclusion which have been derived therefrom, 
which the trial court followed, have generally arisen in cases where one claiming 
to be injured by the criminal act of another had brought a tort action against the 
alleged wrongdoer for redress of that injury, most frequently in actions for per- 
sonal injury—assault and battery. This, however, is not such a case. Here the 
plaintiff who brings this action has committed the felony, and seeks to recover the 
fruit of his own crime. This crime, by the terms of the contract upon which he 
sues, avoids the contract, for under the policy sued on the plaintiff cannot recover 
if he willfully burnt his own property. So that the issues raised in this action on 
the policy are quite different from those generally raised by a plaintiff suing the 
alleged wrongdoer in tort. Here the plaintiff must recover, if at all, upon his con- 
tract. The defense here is set up against the wrongdoer plaintiff, who has been 
adjudged criminally responsible for the fire, by the company defendant, which had 
no responsibility therefor. These circumstances make this case exceptional and 
quite distinguishable from any of those relied upon by Heller, the claimant. That 
he can be permitted to suppress the record of his conviction and so to evade its 
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consequences is to ignore the axiom that the reason of the law is the life of the 
law. The criminal record proves conclusively the fact upon which his conviction 
is based, and that fact is that he feloniously burned his goods with intent to de- 
fraud the company. This is not only a relevant but a decisive fact, which he cannot 
be permitted to deny, because that precise question has already been judicially 
determined against him. 

The rule of exclusion is a shield for the protection of those who have had no 
opportunity to assert their defense. To apply it here would be to convert it into 
a sword in the hands of one who has had such an opportunity, to be used by him 
for the effectuation of the same fraud which has been established, condemned, and 
punished in the criminal case. If there be a rule which cannot stand the test of 
reason, it is a bad rule. 

We have gone thus far into the question, because we are of opinion that the 
cases which we have cited and the reasons we have indicated clearly bring this 
case within an exception to the general rule; but if this view should be questioned 
by some, we think there can be no doubt whatever that this case must and should 
be reversed for the reasons which we are about to indicate. 

In Burt v. Union Central Life Ins. Co., 187 U. S. 362, 23 S. C. 139, 47 L. Ed. 
216; Id. 105 F. 419, 44 C. C. A. 548, 59 L. R. A. 393, it was held that a policy of 
life insurance does not insure against the legal execution of the insured for crime, 
even though the assured may have been in fact innocent and unjustly executed. Mr. 
Justice Brewer, who delivered the opinion of the court, after stating that there 
is nothing in the policy covering the contingency presented, says: 

“The question therefore is whether an ordinary life policy, containing no appli- 
cable special provisions, is a binding contract to insure against a legal execution 
for crime.” 

Referring to the fact that the plaintiffs there undertook to distinguish between 
a case where the insured was justly convicted and executed and those in which 
he is unjustly convicted, and relied upon the allegation that he was not in fact 
guilty, and that, if he was, he was insane, and therefore not responsible, and accept- 
ing, as he says, these suggestions, as facilitating a just conclusion concerning the 
rights of the parties involved, he inquires, first, “whether a policy of life insurance 
is a contract, binding the insurer to pay to the beneficiary the amount of the policy 
in case the insured is legally and justly executed for crime. In other words, * * * 
is that a risk which enters into and becomes a part of the contract?” Citing the 
case of Amicable Society v. Holland, decided by the House of Lords in 1830, 4 
Bligh, N. R. 211, he quotes this from the Lord Chancellor: 


“It appears to me that this resolves itself into a very plain and simple con- 
sideration. Suppose that in the policy itself this risk had been insured against; that 
is, that the party insuring had agreed to pay a sum of money year by year, upon 
condition, that in the event of his committing a capital felony, and being tried, 
convicted, and executed for that felony, his assignees shall receive a certain sum of 
money—is it possible that such a contract could be sustained? Is it not void upon 
the plainest principles of public policy? Would not such a contract (if available) 
take away one of those restraints operating on the minds of men against the com- 
mission of crimes—namely, the interest we have in the welfare and prosperity of 
our connections? Now, if a policy of that description, with such a form of con- 
dition inserted in it in express terms, cannot, on grounds of public policy, be sus- 
tained, how is it to be contended that in a policy expressed in such terms as the 
present, and after the events which have happened, that we can sustain such a 
claim? Can we, in considering this policy, give to it the effect of that insertion, 
which if expressed in terms, would have rendered the policy, as far as that condi- 
tion went, at least, altogether void?” 

After some other citations of authority, the opinion in the Burt Case proceeds: 

“But the stress of the plaintiffs’ contention rests on the allegation that the 
insured was unjustly convicted and executed; that he did not in fact commit the 
crime of murder or participate therein, and that if he did it was while he was 
insane and not responsible for his actions, It is urged that according to the authori- 
ties heretofore cited the risk which is not insured against is death as a punishment 
for crime; that if there be no crime, no wrong done by the insured, the mere fact 
of his death as the outcome of proceedings in a court of justice does not vitiate 
the contract of insurance unless there is some express stipulation therefor. It is 
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said that the adjudication in the criminal case is not as to these plaintiffs conclusive 
of the insured’s guilt; that they may show in this independent action facts which 
would satisfy a jury that the outcome of those legal proceedings was unjust because 
the insured did not participate in the crime, or if he did that he was legally irre- 
sponsible therefor by reason of insanity. It is not doubted that the criminal prose- 
cution was an adjudication of the insured’s guilt, his sanity and legal responsibility 
for the crime, but the principle of res judicata is that a judgment is conclusive 
only as between the parties and their privies, and these plaintiffs say they were 
not parties to the criminal action and are not privies to either party thereto.” 

It is observed, in passing, that the point was made in that case that the judg- 
ment and sentence of the criminal court against the insured were inadmissible as 
evidence, and that the court did not apparently consider the point as requiring 
any further discussion. 

After observing that res judicata did not apply, this is said: 

“This action can be maintained only on the assumption that there was a failure 
of justice in the criminal case. It implies a miscarriage of justice. But can there 
be a contract of insurance against the miscarriage of justice? In the opinion of 
the court of appeals the question is thus stated and answered: 

“ ‘Can there be a legal life insurance against the miscarriage of justice? Can 
contracts be based on the probability of judicial murder? If one policy so written 
be valid, the business of insuring against the fatal mistakes of juries and courts 
would be legitimate. The same principle could be applied, in a kind of accident 
insurance, to the miscarriage of justice in cases that led to convictions and punish- 
ments not capital. And in each suit to enforce such a policy the issue as to the 
fatal judicial mistake would be tried by another jury and court not infallible. * * * 

“It is the policy of every state or organized society to uphold the dignity and 
integrity of its courts of justice. Such contracts would be speculations upon whe- 
ther the courts would do justice. They would tend to encourage a want of confi- 
dence in the efficiency of the courts. "They would tend to stir up litigation—litigation 
that would reopen tried issues. They would impress the public with the belief that 
the results of trials of the gravest kind were so uncertain that the innocent could 
not escape condemnation by a jury and unjust judgment by the court, or obtain 
pardon of the executive. Such contracts would encourage litigation and bring 
reproach upon the state, its judiciary and executive, and would, we think, be against 
public policy and void. The policy of the law often permits and even requires, 
for error. a new trial of a convicted defendant, but never after his execution.’ ” 

Mr. Justice Brewer continues: 

“The views thus expressed commend themselves to our judgment. There is a 
wagering feature in such a stipulation which forbids its being incorporated into 
a policy of insurance, and if it cannot be formally incorporated into the contract 
its omission therefrom does not by implication give it life and validity. 

_ “See to what any other conclusion would lead: Suppose beneficiaries at the 
time of the trial of an insured for murder were possessors, and the sole possessors, 
of a knowledge of facts that would establish his innocence. As good citizens it 
would be their duty to furnish that evidence and thus prevent a miscarriage of 
justice. As beneficiaries it would be their interest to withhold their evidence and 
thus let an innocent man be punished. Can a contract be upheld which is not only 
a wager upon the result of criminal proceedings but also tends to place before indi- 
viduals an inducement to assist in bringing about such miscarriage of justice?” 


The views and reasons therefor indicated in the Burt Case are repeated by 
the Supreme Court of the United States in Northwestern Life Ins. Co. v. McCue 
223 U. S. 234, 32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. (N. S.) 57, and by this 
court in Plunkett v. Supreme Conclave, 105 Va. 643, 55 S. E. 9. 


[6] Under the present Virginia statute, Code, § 4288, there may be recovery, 
under some circumstances, on a life insurance policy when the insured has commit- 
ted suicide or been executed, but the language we have quoted and the reasons. 
expressed are nevertheless applicable to this case. Certain it is that the policy 
expressed in the common law and statutes of this Commonwealth discourages and 
Punishes arson. This sound policy, perhaps because of modern conditions and the 
almost universal habit of insuring property against loss through accidental fires, 
has been emphasized by the Virginia statute (Code, § 4436), specifically making it 
a felony willfully to burn any building or any goods or chattels which at the time 
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are insured against loss or damage by fire, with the intent to injure the insurer, 
whether such person be the owner of the property or not. Certainly, then, it 
would be against public policy to write into a contract of fire insurance a provision 
that the assured might recover, even though convicted of the crime denounced by 
that statute. There should be no question that such a provision would be void. 
If, however, this recovery should be sustained, it would be, in effect, insuring the 
plaintiff against the consequences of violating that statute. This mere statement 
is all that is necessary under the facts of this case to carry conviction. To permit 
a recovery under a policy of fire insurance by one who has been convicted of burn- 
ing the property insured, would be to disregard the contract, be illogical, would 
discredit the administration of justice, defy public policy and shock the most unen- 
lightened conscience. To sustain such a judgment would be to encourage and give 
support to the current thoughtless and carping criticisms of legal procedure, and 
to justify the gibe that the administration of the law is only remaining legalized 
lottery. 

[7] Our conclusion, then, under the facts of this case, is that the court erred 
in refusing to admit evidence of the conviction; that, when admitted, the precise 
finding of fact, that the accused was criminally responsible for the fire, unquestion- 
ably incendiary, which destroyed his goods, is conclusive upon the plaintiff, Heller; 
that this judgment of a court of competent jurisdiction was a determination of that, 
particular and decisive fact as against him; that this judgment cannot be attacked 
except upon the ground of fraud, perjury, collusion, or some other such ground 
of invalidity; and that when so admitted in evidence there could have been but 
one proper verdict, and that a verdict for the defendant. We shall, therefore, 
reverse the judgment in favor of the plaintiff and enter judgment here in favor of 
the defendant. 

[8, 9] This, of course, disposes of the case here, but there is another question 
raised in the briefs to which we think it proper to allude. An exception is taken 
to certain violent and vituperative language of ‘counsel for Heller before the jury. 
It may be that to this intemperate attack upon the defendant company the remark- 
able verdict of the jury is to be attributed, for it is against the weight of the 
evidence, irrespective of the previous conviction of Heller. We have frequently 
had occasion to allude to this bad habit of too many attorneys, who in the excite- 
ment of the contest ignore or forget that in a tribunal engaged in the investigation 
and determination of facts upon which the rights of litigants depend, passion, preju- 
dice, and vituperation have no proper place; that the privilege and highest duty 
of counsel should be to aid the court and the jury by accuracy, learning, reason, 
and persuasion to interpret the evidence so as to ascertain the truth; and that 
violent denunciations are a hindrance and not an aid thereto, which should not be 
permitted in a court of justice. The trial courts should firmly and unflinchingly 
restrain such indulgences. When they fail to do so and verdicts are induced thereby, 
they will and should be set aside. 

Reversed. 


SHINN et al. v. WEST VIRGINIA INS. CO. (No. 5817.) 
Supreme Court of Appeals of West Virginia. Oct. 25, 1927. 
140 Southeastern Reporter 61. 

(Syllabus by the Court.) 

1. INSURANCE—PLAINTIFF, SUING ON FIRE INSURANCE POLICY, 
MAY REPLY GENERALLY TO STATEMENT OF DEFENSE RELY- 
ING SOLELY ON FRAUD (CODE C. 125, §§ 64, 65). 

Where the defendant in an action on a fire insurance policy files a statement 
of defense, under section 64 of chapter 125 of the Code, relying solely on the fraud 
of the insured in making application for the insurance, the plaintiff may reply gen- 
erally to such charges of fraud. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 


2. EVIDENCE—IN ACTION ON FIRE INSURANCE POLICY, PAROL EVI- 
DENCE THAT COMPANY’S AGENT, WITHOUT INSURED’S KNOWL- 
EDGE, MISSTATED FACTS IN APPLICATION, HELD ADMISSIBLE. 
In an action on a fire insurance policy, parol evidence is competent to prove 

that the agent filled out the application, and that the facts were fully and correctly 
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stated to him, but that he without the knowledge of the insured misstated them in 

the application, although the insured signed he application. 

(For other cases, see Evidence, Dec. Dig. § 434[3].) 

3. INSURANCE—TO MAKE ANSWERS IN APPLICATION FOR FIRE 
INSURANCE BINDING, POLICY OR PAPER ATTACHED THERETO 
MUST SHOW PARTIES’ INTENT TO INCORPORATE APPLICATION 
IN CONTRACT; INSURANCE CONTRACTS ARE TO BE CONSTRUED 
MOST STRONGLY AGAINST INSURER (CODE, C. 55, § 18). 

To make the answers of the insured in an application for a fire insurance policy 
binding on him as a part of the contract of insurance, the printed or written con- 
tract in the policy delivered to him by the insurer, or some paper attached or 
appended thereto, must clearly show the intent of the parties to incorporate such 
application in the contract; contracts of insurance are to be construed most strongly 
against the insurer and in favor of the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3], 151[2].) 

4. INSURANCE—STATUTE MAKING FIRE INSURANCE COMPANIES 
LIABLE FOR WHOLE AMOUNT OF INSURANCE STATED IN POL- 
ICY IN CASE OF TOTAL LOSS HELD TO APPLY TO MUTUAL 
COMPANIES (CODE, C. 34, § 40A, AND CHAPTER 55). 

Section 40a of chapter 34 of the Code, chapter 33 of the Acts of the Legis- 
lature of 1899, making all fire insurance companies doing business in this state 
liable for the whole amount of the insurance upon real estate stated in the policy 
of insurance, in case of total loss by fire or otherwise, applies to mutual companies 
organized under the provisions of chapter 55 of the Code. 

(For other cases, see Insurance, Dec. Dig. § 493.) 


5. INSURANCE—STATUTE MAKING FIRE INSURANCE COMPANIES 
LIABLE FOR WHOLE AMOUNT OF INSURANCE ON REAL ESTATE 
IN CASE OF TOTAL LOSS HELD NOT TO APPLY TO INSURANCE 
ON PERSONAL PROPERTY (CODE, C. 34, § 40A). 
Said section 40a does not apply to insurance upon personal property. 
(For other cases, see Insurance, Dec. Dig. § 493.) 


6. INSURANCE—BASIS OF RECOVERY ON FIRE INSURANCE POLICY 
ON PERSONAL PROPERTY IS ACTUAL LOSS SUSTAINED, NOT 
EXCEEDING AMOUNT OF POLICY (CODE, C. 34, § 40A). 

The basis of recovery on a fire insurance policy on personal property is the 
actual loss sustained, not to exceed the amount of the policy. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

Error to Circuit Court, Jackson County. 

Action by J. A. Shinn and others against the West Virginia Insurance Com- 
pany. Judgment for plaintiffs, and defendant brings error. Judgment reversed, ver- 
dict set aside, and a new trial awarded. 


T. J. Sayre, of Ripley, and S. A. Powell, of Harrisville, for plaintiff in error. 


Lewis H. Miller, of Ripley, and J. L. Wolfe, of Charleston, for defendants in 
error. 


Miter, J. [1] In this action on a fire insurance policy, the plaintiffs recov- 
ered a verdict and judgment for the full amount of the policy, $1,500.00. The policy 
covered by the insurance contract, a barn and some farm machinery, was com- 
pletely destroyed by fire. 


_ To the declaration defendant filed its statement of defense as provided by sec- 
tion 64 of chapter 125 of the Code, alleging in substance that the plaintiff N. U. G. 
Shinn, in his application for the insurance, had made certain misrepresentations of 
fact, with the intent to injure and defraud the defendant, namely; (1) That he 
misrepresented the value of the property insured; (2) that with reference to the 
barn, to the question, “When built?” he answered, “10 years,” when in fact the 
barn had been built more than 20 years before; (3) that to the question, “Has 
this risk been declined or canceled by any company?” he answered, “No,” when 
it was a fact well known to him that a company named had declined the risk; (4) 
that to the question, “Have you ever had a loss by fire?” the defendant answered, 
“No,” when in fact, he had two dwelling houses destroyed by fire, and had col- 
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lected the insurance thereon. To this statement of defense the plaintiffs replied 
generally; and issue was joined thereon. 

The defendant insists that the plaintiffs should have been required to file their 
statement in writing, specifying the matters upon which they intended to rely in 
waiver, estoppel or in confession and avoidance to the matters set out in the state- 
ment of defense, as provided by section 65 of chapter 125 of the Code. Plaintiffs 
did not rely on waiver, estoppel or any matter in confession and avoidance, but 
simply denied the charges of fraud by the defendant. In such a case the plaintiff 
may join issue without other pleading. Logan v. Life Assurance Society, 57 W. 
Va. 384, 50 S. E. 529. 

To prove its charges of fraud on the part of the plaintiff N. U. G. Shinn, the 
defendant introduced as.a witness the agent who took the application. He testified 
that he correctly wrote into the application, at the time, the answers as they were 
made to his questions, and produced and filed with his testimony the original appli- 
cation, signed by plaintiff N. U. G. Shinn. 

Shinn does not deny signing the application, but says he did not read any part 
of it, and that it is his recollection that it was not filled out at the time. He testi- 
fied that the agent came to where he was working on his farm not far from the 
barn and farm machinery covered by the policy sued on; that it was late in the 
evening, and he was busy about the repair of another barn at the time and told 
the agent that he did not care to take out insurance at that time; that upon the 
agent’s insistence he consented to take out $1,000.00 on the barn and $500.00 on 
the farm machinery located in it; that the agent insisted on making the amounts 
larger; that the agent was in a hurry to go to another part of the state and 
declined to go to look at the barn, only the roof of which was in sight, saying he 
could see it was there; that the agent did not see the machinery at all; that he 
made true answers to every question asked him, and relied on the agent to insert 
them in the application blank, which he signed; that “the man was in a hurry, and 
we figured on some blank paper, figuring the barn and farm utensils, and I don't 
know, I don’t think the blank was filled out there, I think he had taken it home”; 
that he at first objected to insuring in a farmers’ mutual company, and told the 
agent he had had to sue one company to collect on a loss by fire, but had collected 
on another loss without trouble, but that the agent assured him there would be 
no trouble with his company, and that it had never been sued. He testified that 
he relied on he agent to insert in the application correctly the answers he made 
to all the questions asked. Plaintiff N. U. G. Shinn is corroborated in his version 
of what occurred by the testimony of a farm hand who was present, and who tes- 
tified to substantially the same material facts. 

[2] Defendant, by counsel, objected to the introduction of parol evidence to 
vary the terms of a written contract. In Deitz v. Insurance Co., 31 W. Va. 851, 
S. S. E. 616, 13 Am. St. Rep. 909, this court said: 

“Parol evidence is competent to prove that the application was filled up by 
the agent of the company, and that the facts were fully and correctly stated to him, 
but that he without knowledge of the insured misstated them in the application. 
This is not a violation of the rule, that verbal testimony is not admissible to vary 
a written contract. It proceeds upon the ground, that the contents of the paper 
was not his statement, though signed by him, and that the company by the acts of 
its agent, in the matter is estopped to set up, that it is a representation of the 
insured. Insurance Co. v. Wilkinson, 13 Wall. 222 [20 L. Ed. 617]; May, Ins. § 
143, and cases cited.” 

This principle is well supported by the authorities. 2 Joyce on Insurance (2d 
Ed.) § 485; 33 C. J. 117; 14 R. C. L. 1176, and the cases cited. “If the facts regard- 
ing the risk are correctly stated to the agent, but erroneously inserted by him in the 
application, the company is chargeable with his error or mistake.” Coles v. Jeffer- 
son Insurance Co., 41 Va. 261, 23 S. E. 732. 


But defendant contends that the application was made a part of the contract ot 
insurance by reference thereto, and that the insured are bound by the answers of 
the plaintiff N. U. G. Shinn, notwithstanding the agent may have erred in copying 
the same into the pape.r 


Plaintiffs rely on the case of Bowyer v. Casualty Co., 72 W. Va. 333, 78 S. E. 
1000, where it was held, in construing a provision of an insurance contract which 
attempted to make the insured’s application a part of the contract by reference 
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thereto, that sections 15, 62 and 69 of chapter 34 of the Code, “requiring policies 
of insurance fully and plainly to set forth the contracts between the parties thereto, 
exclude therefrom all conditions, agreements and warranties not expressed in the 
policies themselves or papers attached thereto.” Said sections 15 and 62 have no 
application to fire insurance, and section 69 was expressly repealed by chapter 18 
of the Acts of the Legislature of 1923 which prescribes a uniform form for fire 
insurance policies, not applicable, however, to farmers’ mutual companies organized 
under chapter 55 of the Code, like the one involved here. 

[3] The main body of the policy under consideration, the part of the contract 
signed and attested by the president and the secretary of the company, contains the 
following paragraph: 

“This policy is made and accepted subject to the foregoing stipulations and 
conditions, and the constitution, by-laws, policy contract and the assured’s applica- 
tion of even number herewith.” 

The first paragraph of the “Policy Contract,” printed on the contract of insur- 
ance delivered to the plaintiffs, immediately following the main body of the policy 
signed and attested by the officers, as above mentioned, reads: 

“The constitution and by-laws of this company, and the application of the 
assured shall apply to and form a part of this policy as the same may be written 
or printed upon, or attached or appended hereto, and is equally as binding upon 
the insured as the company, and is made a part of this contract the same as if 
written on the face of this policy. Acceptance of policy by the insured is accep- 
tance of the constitution, by-laws and policy contract in full.” 

The constitution and the by-laws of the company are also printed in the con- 
tract delivered to the plaintiffs, immediately following the part headed “Policy Con- 
tract.” But no part of the application, or a copy thereof, appears therein or append- 
ed thereto. 

To make the application a part of the contract, defendant relies on section 18 
of chapter 55 of the Code. This chapter, by sections 11 to 20 thereof, provides 
for the organization, conduct, management and supervision of farmers’ mutual fire 
insurance companies. Section 18 is: 

“The maximum amount carried in any one risk or hazard subject to one fire 
shall not exceed one per centum of the whole amount of insurance in force at 
the time such risk is accepted. The insurance contracts of all such companies shall 
be made to conform to the provisions of this chapter and shall consist of the 
policy proper, constitution and by-laws of the company, all indorsements made on 
or attached to the policy, [and] such parts of the application as are attached to or 
incorporated in the insurance contract, and any premium note or other policy obliga- 
tion given by a member, all of which shall be binding on the insured as long as he 
remains a member * * * of the company.” 


In what way does this section serve to make the application a part of the 
contract sued on? It only says that such parts of the application as are attached 
to or incorporated in the “Insurance Contract” shall be a part of said contract. 
In what way is any part of the application incorporated in the contract in this case? 
While the paragraph in the main body of the policy quoted above says that the 
policy is made and accepted subject to the policy contract and the assured’s applica- 
tion of even number, the “Policy Contract” makes the application a part of the 
contract “as the same may be written or printed upon, or attached or appended” 
thereto. The first mentioned paragraph does not in terms make any part of the 
application a part of the policy or contract, while the opening paragraph of the 
“Policy Contract” clearly requires the application to be written or printed upon, 
or attached or appended to the “policy” to make it a part of the contract. As the 
contract so printed and written, and signed by the officers of the company, was 
delivered to the plaintiffs as the contract of insurance, they had a right to believe 
that they were in possession of the complete contract between them and the com- 
pany, and to rely on it as embodying the rights of both parties in respect thereto. 
Contracts of insurance are to be construed most strongly against the insurer and 
in favor of the insured. Bond v. Insurance Co., 77 W. Va. 736; 88 S. E. 389; 
Downey v. Insurance Co., 77 W. Va. 386, 87 S. E. 487; Bowling v. Insurance Co., 
86 W. Va. 164, 103 S. E. 285, 17 A. L. R. 376. 


The “Policy Contract” provides that the company shall not be liable for an 
amount greater than three-fourths of the actual cash value of the property damaged 
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or destroyed at the time of such loss or damage. Plaintiffs only testified that the 
property destroyed was of the value stated in the policy. No attempt was made 
to prove a greater value. The property insured was completely destroyed. 

[4] Counsel for defendant contends that the holding of this court in Ritchie 
County Bank v. Fireman’s Insurance Co., 55 W. Va. 261, 47 S. E. 94, and Teter 
v. Norfolk Fire Insurance Corp., 74 W. Va. 461, 82 S. E. 201, does not apply to 
farmers’ mutual companies organized under chapter 55 of the Code. Those cases 
hold that a three-fourths value clause in the policy or contract of insurance is 
inconsistent with the statute, section 40a of chapter 34 of the Code, and void, and 
that said section renders companies doing business in this state liable, in case of 
total loss by fire, for the whole amount of insurance upon real estate stated in the 
policy. In the Ritchie County Bank Case the validity of valued policy laws was 
upheld, and the reason for so holding discussed at length, citing a number of cases 
from other states having statutes similar to our own. Said section 40a is as fol- 
lows: 

“All fire insurance companies doing business in this state shall be liable, in case 
of total loss by fire or otherwise, as stated in the policy on any real estate insured, 
for the whole amount of insurance stated in the policy of insurance upon said 
real estate; and in case of partial loss by fire or otherwise, as aforesaid, of the 
real estate insured, the basis upon which said loss shall be computed, shall be the 
amount stated in the policy of insurance effected upon said real estate, and the 
insured shall have the right to enforce his claim for said loss in any court having 
jurisdiction.” 

With the exception of section 18 of said chapter 55, quoted above, and section 
13, hereinafter referred to, that statute, in so far as it relates to mutual fire insur- 
ance companies, provides only for their organization, the conduct of their cor- 
porate affairs, and supervision by the insurance commissioner. No other regulatory 
provision with respect to insurance or insurance contracts is found therein. Sec- 
tion 18 was added to chapter 55 by the re-enactment of the entire chapter in 1908. 
Chapter 55 of the Acts of the Legislature of 1877, entitled “An act authorizing the 
incorporation of mutual fire insurance companies,” contained many of the provisions 
later incorporated in chapter 98 of the Acts of 1882. The act of 1882, however, was 
styled: 

“An act to amend and re-enact chapter fifty-five of the Code of West Virginia, 
concerning incorporated associations other than joint-stock companies,” etc. 

Chapter 55 of the Code was again re-enacted by chapter 32 of the Acts of 
1908. In this latter act the term “farmers’ mutual fire insurance companies” was 
first used. ; 

No change has been made in section 40a of chapter 34 since its enactment in 
1899. Mutual fire insurance companies were in existence, or at least authorized, at 
that time. This section, being all of chapter 33 of the Acts of 1899, is entitled: 


“An act fixing the liability of fire insurance companies.” 


It was not passed with reference to any particular chapter of the Code, or to 
any former act or existing statute; and we have no evidence of any intent on the 
part of the Legislature to limit its application to any particular chapter of the Code, 
or to exclude from its effect insurance companies organized under the provisions 
of any chapter. It is not within the province of this court to say what reasons 
the Legislature had in mind in enacting this statute, nor that those reasons do not 
apply to mutual insurance companies as well as to stock companies. That this sec- 
tion is now found in chapter 34 of the Code argues nothing. Joint-stock insurance 
companies are not organized under the provisions of chapter 34, but under chapter 
54. Until the year 1907, chapter 34 provided for the regulation of insurance, tele- 
graph, telephone and express companies, under the supervision of the auditor of 
the state. Chapter 77 of the Acts of the Legislature of 1907, which revised, amended 
and re-enacted chapter 34, made the auditor of state ex officio commissioner of 
insurance, and enacted a number of additional regulations relating to insurance 
companies, but omitted from the chapter all matters respecting telegraph, telephone 
and express companies. So that as presently constituted chapter 34 provides only 
for the regulation and supervision of insurance companies in the busines for which 
they were organized, while chapter 54 provides for the organization and corporate 
regulation of joint-stock companies, and chapter 55 for the organization of corpora- 
tions, societies, associations, and the like, other than joint-stock companies. We can 
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see no reason why the Legislature did not intend that chapaer 33 of the Acts of 
1899, now section 40a of chapter 34 of the Code, should apply to all insurance com- 
panies, whether organized under the provisions of chapter 54 or chapter 55. 

And it has been held in other jurisdictions that valued policy statutes are appli- 
cable to mutual fire insurance companies, unless they are expressly exempted there- 
from. 1 Joyce on Insurance (2d Ed.) § 163g; 4 Cooley’s Briefs on the Law of 
Insurance, p. 3093; Farmers’ Mutual Insurance Co. v. Cole, 4 Neb. (Unof.) 130, 
93 N. W. 730; Word v. Southern Mutual Insurance Co., 112 Ga. 585, 37 S. E. 897; 
Gibson v. Missouri Town Mutual Insurance Co., 82 Mo. App. 515. In the Georgia 
case, where the statute provided that “all insurance companies shall pay the full 
amount of loss sustained upon the property insured by them: Provided, said amount 
of loss does not exceed the amount of insurance expressed in the policy; and all 
stipulations in such policies to the contrary shall be null and void,” it was said: 

“The defendant is a mutual insurance company, and one of its contentions is, 
that this section of the Civil Code is not applicable to contracts of fire insurance 
made by and with a mutual insurance company. In our opinion, this contention is 
not sound. The language of the section is too broad and sweeping for such a con- 
struction to be placed upon it; it embraces ‘all insurance companies.’ No exemption 
is made in favor of mutual insurance companies. At the time that the act of 1895 
was passed, the defendant company was in existence as a mutual insurance com- 
pany, and carrying on its business in Georgia, under a chapter granted by this state 
in 1847. It is not at all probable, and is scarcely conceivable, that the General Assem- 
bly intended that this old and well-established mutual fire insurance company, or 
any other mutual fire insurance company, should be exempt from the provisions 
of an act in express terms applicable to ‘all insurance companies,’ when no provi- 
sion for such exemption was made. The language employed by the Legislature, 
and subsequently incorporated in the Civil Code, precludes the idea that there was 
any intention that contracts for fire insurance made by mutual insurance companies 
should not be affected by the provisions of the statute. It is well settled that, unless 
expressly exempted by statute, mutual insurance companies are included under a 
general law which, in its terms, applies to all insurance companies. 16 Am. & 
Eng. Enc. L. 24; McConnell v. Iowa Mut. Aid Ass’n, 79 Iowa, 757 [43 N. W. 
188]; State v. Miller, 66 Iowa, 26 [23 N. W. 241]; Sherman v. Commonwealth, 82 
Ky. 102; State v. Nichols, 78 lowa, 747 [41 N. W. 4]; Farmer v. State 69 Tex. 
561 [7 S. W. 220]; Order of International Fraternal Alliance v. State, 77 Md. 547 
[26 A. 1040]; Rockhold vy. Canton Masonic Benev. Soc., 129 Ill. 440 [21 N. E. 794 
2L. R. A. 420].” 

While there seems to be but few cases on the question of valued fire insurance 
policy laws with reference to mutual companies, we find no cases holding contrary 
to the Georgia, Nebraska and Missouri courts. An examination of the cases cited 
in the opinion in the Georgia case, it is true, reveals the fact that they involved the 
question of the applicability of general insurance laws to mutual benefit life and 
accident insyrance companies; but is not the principle the same? The contention 
here is, that since each insured is a stockholder, member or partner in the company, 
he has a legal right to make any contract with the other members which the parties 
see fit to enter into, without regard to the statutory requirements imposed upon 
stock insurance companies, where the stockholders and the insured have no com- 
munity of interest. That was the question raised in the cases cited above. It was 
there contended that the system of insurance to which the policies involved belonged 
was “purely benevolent,” and, therefore, ought not to be subject to the legislation 
applicable to other classes of insurance. To this proposition the Supreme Court of 
Iowa, in McConnell v. Iowa Mutual Aid Association, supra, responded: 


“We think the ‘benevolence’ in the case is purchased for, at least, a fair, if 
not a liberal, consideration, and rests upon a contract which must be regarded and 
enforced by the law as all other contracts. It will not do to recognize a rule which 
requires courts to consider the purposes of contracts, or to be guided in their inter- 
pretation and the application of remedies for enforcing them, by the benefits con- 
ferred upon the contracting parties, and the benevolent purposes they had in view 
when they assumed the obligations of the contract.” 


_ In that case it was held that the statute requiring applications and representa- 
tions upon which policies are issued to be attached to or indorsed on the policies, 
and that omission so to do does not invalidate the policy, but precludes the com- 
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pany from pleading or proving the falsity of the representations, applies to mutual 
life insurance companies on the assessment plan, although neither that nor any 
similar provision is found in the statute regulating mutual benefit associations. 

In addition to the provision in the policy limiting the company to liability for 
three-fourths of the actual cash valye of the property destroyed, the policy also 
provides: 

“The total insurance permitted is hereby limited to three-fourths the cash value 
of the property hereby covered and to be concurrent herewith.” 

And section 1 of the by-laws of the company made a part of and attached to 
the policy contract is: 

“All property insured in this company shall be listed at not to exceed three- 
fourths of its actual value.” 

These provisions were complied with in making out the application on which 
the policy was issued. This application shows that the barn was valued at $1,500.- 
00, and insured for $1,000.00; and that the personal property, listed by items, was 
valued at $775.00 and insured for $500.00, no single piece of machinery being insured 
for more than three-fourths of the value set out in the application. 

Defendant puts much stress on that part of section 18 of chapter 55 of the Code 
which reads: 

“The insurance contracts of all such companies shall be made to conform to 
the provisions of this chapter and shall consist of the policy proper, constitution 
and by-laws of the company, all indorsements made on or attached to the policy, 
such parts of the application as are attached to or incorporated in the insurance 
contract, and any premium note or other * * * obligation given by a member, all 
of which shall be binding * * * as long as he remains a member or policy holder 
of the company.” 


The only other provision in this chapter that refers to policy contracts is sec- 
tion 13, as follows: 


“Every such company may then be authorized to issue policies of insurance, 
signed by its president and secretary, agreeing in the name of the company to pay 
all damages caused by fire, lightning or tornado to the property insured during 
the life of the policy. There shall be a clause plainly printed on the policy that 
the holder thereof (the insured) is liable for such assessments as may be neces- 
sary to pay in full his pro rata share of all losses and expenses incurred by the com- 
pany.” 

It will be noted that the terms of the policy are to be “agreeing in the name 
or the company to pay all damages caused by fire,” etc., not some proportion of 
the loss or value of the property. And while the word “may” is used in connection 
with the authority of the company to issue policies, we think this word, when con- 
strued in connection with the other provisions of the chapter, only means that the 
company, after complying with the provisions of section 2 and securing a charter 
from the secretary of state, and obtaining a certificate of authority from the insur- 
ance commissioner, as provided by section 12, “may” begin the transaction of busi- 
ness and issue policies of insurance; but that such policies must be signed by its 
president and secretary, and agree to pay all damages, etc., not of course to exceed 
the value stated in the policy. While the term “may” is usually construed in the 
sense of permission, here the permission extends only to the authority of the com- 
pany to do business, not to permit it to write any kind of policy, or as many differ- 
ent kinds, as it may see fit. The plaintiffs here, and every member of the company, 
may be bound by the provisions of the by-laws; but the provision of the policy 
limiting the liability of the company to three-fourths of the loss sustained by the 
insured is not a part of the by-laws, but is contained in the “Policy Contract” 
sttached to the policy delivered to them. There is nothing in the evidence to show 
that every policy issued by the company contains a three-fourths clause as to losses; 
and if the officers of the company may so limit its liability by inserting provisions 
in the contracts to that effect, they may contract on different terms with each 
insured, and thus destroy the mutuality of the contract, which must necessarily 
depend on every contract being alike in every material provision. The mutuality of 
the defendant company, and assessments against members in proportion to the amount 
of insurance carried by each to pay losses incurred by other members, is the theory 
upon which the defendant relies to relieve it of the effect of the general insurance 
statutes. 
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No doubt the company had section 40a in mind at the time of the adoption 
of section 1 of its by-laws, and undertook thereby to protect itself from paying 
losses to the full value of the property insured, as had been done by the three- 
fourths clauses in many policies before the enactment of that statute. That section 
of the by-laws was fully complied with vy the application tor the policy in con- 
troversy. The policy was for a term of one year only. Any depreciation in value 
could readily be taken into consideration in making renewals. 

It is said that the three-fourths value clause was a part of the consideration 
upon which the rate of premium was fixed. But whether ‘the insured’s assessments 
were based on the value stated in the policy, or on three-fourths of that amount, 
his pro rata share of an assessment would be the same. He might: be required to 
pay a slightly larger amount in case the losses were based on the insured value 
instead of three-fourths of the actual value, but on the other hand he would at 
the same time have the increased protection against loss, for in case of loss he 
also would receive the insured value of his property. 

The defendant complains of plaintiff's instruction No. 1, given, as follows: 

“The court instructs the jury that if you believe from all the evidence in this 
case that the plaintiffs insured their property described in the declaration and in 
the insurance policy filed therewith and paid the premiums thereon, and that the 
property described in the said policy was destroyed by fire without the fault of 
the plaintiffs or either of them, and that the plaintiffs notified the said defendant 
of the loss of the property so insured within the time required by the policy of 
insurance and that the value of the property of plaintiffs is equal to or greater 
than the amount set forth in the policy in this action, then you are further instructed 
that the plaintiffs are entitled to recover the amount sued for in this action, if 
you further believe that the policy was not issued through the fraud of the plain- 
tiffs or either of them.” 

[5] It will be noted that section 40a of chapter 34 of the Code, in terms applies 
only to “real esetate.” Five hundred dollars of the amount named in the policy in 
question was on farm machinery. The reason given for the holding as to the three- 
fourths value clause in Ritchie County Bank v. Fireman’s Insurance Co., supra, and 
Teter v. Norfolk Fire Insurance Corp., supra, is that the clause in the policy is 
inconsistent with the statute—that the statute must be regarded as a part of the 
contract of insurance, as if written in the policy. As to real estate the policy 
becomes a valued one by reason of the statute. Ritchie County Bank v. Fireman’s 
Insurance Co., supra. The terms of the statute are clear, and apply to real property 
only. In such case the three-fourths clause in the policy will control in the case 
of loss of personal property. 1 Joyce on Insurance (2nd Ed.) § 163e. 

[6] Counsel for plaintiffs argue that since the application for the insurance on 
the personal property states a value of $775.00, and the insurance thereon being 
less than three-fourths of that amount, the amount stated in the application should 
be taken to be the actual value of the property for the purpose of determining the 
amount of plaintiffs’ recovery. “Ordinarily the amount recoverable on a fire policy 
is the actual loss sustained, not to exceetl the amount of the policy.” 14 R. C. L. 
1301. What was the loss sustained by plaintiffs? Necessarily the value of the 
property at the time it was destroyed. They only testified that each article was 
worth the amount for which it was insured. No attempt was made to prove a 
greater value. The application is no evidence of loss, but only of the value of the 
property at the time the application was made. Since section 40a of chapter 34 
does not apply to personal property, plaintiffs’ instruction No. 1 was erroneous as 
to such property. 

For the error in submitting to the jury this instruction, the judgment will be 


reversed, the verdict of the jury set aside, and the defendant awarded a new trial. 
Woods, J., absent. 


WUJCIK v. GLOBE & RUTGERS FIRE INS. CO. OF NEW YORK et al. 
Supreme Court of Wisconsin. Nov. 8, 1927. 
215 Northwestern Reporter 820. 
2. INSURANCE—AGENT, PROCEEDING IN ORDINARY MANNER TO 
COMPLY WITH INSURER’S DIRECTIONS TO CANCEL AND RE- 
WRITE POLICY, HELD NOT GUILTY OF BREACH OF DUTY. 


Where insurance agent was warranted in construing insurer’s letter, asking 
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him to cancel policy written by him, and rewrite it for not to exceed named amount 

as direction only to procure cancellation by agreement with insured, and to re- 

write it for new amount, and policy could not have been legally canceled except 
on 5 days’ notice to insured, where agent proceeded in ordinary manner to com- 
ply with insurer’s direction,, he was not guilty of breach of duty to insurer, 

(For other cases, see Insurance, Dec. Dig. § 83[2].) 

3. INSURANCE—INSURER, KNOWING OF AGENT’S DELAY IN PRO- 
CURING CANCELLATION OF POLICY, AND DIRECTING HIM TO 
CONTINUE NEGOTIATIONS, HELD TO HAVE APPROVED COURSE 
PURSUED. 

Where insurance agent wrote risk in amount greater than insurer approved, 
and insurer’s letter of September 4th directing agent to cancel policy and rewrite 
risk for not to exceed named amount was not received by agent until September 
29th, agent was not chargeable with negligence in failing to have his mail for- 
warded to him while on vacation, especially where insurer, knowing of agent’s de- 
lay in procuring cancellation, directed him to continue negotiations, thereby ap- 
proving course pursued by agent. 

(For other cases, see Insurance, Dec. Dig. § 83[2].) 

Appeal from a judgment of the Circuit Court of Chippewa County; James 
Wickham, Judge. 

Action by Ignatz Wujcik against the Globe & Rutgers Fire Insurance Com- 
pany of New York, in which defendant filed a cross-complaint against Joseph 
Wrzosek. From a judgment for defendant Wrzosek on the cross-complaint, de- 
fendant insurance company appeals. Affirmed.—[By Editorial Staff.] 

.The issue between the plaintiff and the defendant insurance company was 
tried out in a former case reported in 189 Wis. 366, 207 N. W. 710. In that 
action the cross-complainant, hereafter called the insurance company, claimed that 
Wrzosek, hereafter called the defendant, was liable to him on the ground that 
he had refused and neglected to obey the instructions of his principal, to the 
principal’s damage. Upon the remission of the case to the trial court the issue 
made by the answer of the defendant to the cross-complaint was tried; there was 
a special verdict, by which the jury found as follows: 

“Question 1. Did the defendant Wrzosek, the local agent of the Globe & 
Rutgers Fire Insurance Company, receive that certain letter dated at Milwaukee, 
Wis., August 7, 1923, written by B. A. Lehnberg on behalf of Walter Schroeder, 
the general state agent of said insurance company? Answer: No. 

“Question 2. When did said Wrzosek personally receive that certain letter 
of date, September 4, 1923, written to him by said general state agent? Answer: 
September 29, 1923. 

“Question 3. After the receipt by said Wrzosek of letters from said gen- 
eral state agent containing instructions in reference to the cancellation of the pol- 
icy of insurance issued to Ignatz Wujcik for $8,800, and the issuing of another 
policy of insurance in said company for $3,500, did said Wrzosek in good faith 
attempt to comply with said instruction$ to the best of his ability? Answer: 
Yes.” 

Upon the coming in of the verdict, both parties moved for judgment. The 
insurance company’s motion was denied, and the defendant’s motion granted. 
Judgment was entered accordingly, from which the insurance company appeals. 

Fish, Marshutz & Hoffman, of Milwaukee (I. A. Fish, of Milwaukee, of 
counsel), for appellant. 

Roy P. Wilcox, of Eau Claire, for respondent. 

RosENBERRY, J. Supplementing the facts found by the jury, it appears with- 
out dispute that on August 7, 1923, the insurance company wrote the defendant 
as follows: 


No. 1327812—Ignatz Wujcik. 


“We have daily report for the above mentioned policy covering for a total of 
$8,800 on a frame general store and contents, and frame fiour and feed warehouse, 
at Polly, Wis., which line is more than we can carry in an unprotected town and 
for this reason we ask you to kindly reduce our policy to an amount not exceed- 
ing $3,500. Please cancel and rewrite our line at once, and awaiting receipt of 
canceled policy No. 1327812 and daily report for the new line, we are, with kind 
regards. * * %” 
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The jury found that the defendant never received this letter. It is material 
only“in so far as it throws light upon the subsequent correspondence. 
On September 4, 1923, the insurance company wrote the defendant a second 


letter : 
“No. 1327812—Ignatz Wujcik. 

“On August 7th it was necessary for me to write and ask you to cancel this 
policy and rewrite for not to exceed $3,500.00, the original sum of $8,800.00 being 
excessive on a frame building of this kind located away from your agency and 
having no public fire protection. 

“Up to this writing the canceled policy and new daily report have not been 
received and if you will have them come forward at once it will be very much 
appreciated. We would have liked to continue the line as written, but good un- 
derwriting forbids and especially so because of the absence of fire protection, as 
before stated.” 

It further appears that about the lst of September the defendant left his office 
on his vacation; that he took with him certain records pertaining to expirations, 
blanks necessary for reissuance of policies, and directed his brothers, who occupied 
a part of the building in which his office was, to take his mail from the post office, 
and send him such of it as appeared to be important. The jury found, however, 
that the letter of September 4th did not in fact come to the attention of the de- 
fendant until September 29th. On September 29th the defendant wrote the plain- 
tiff as follows: 

“In re Pol. No. 1327812—Ignatz Wujcik. 

“In reply to your letter of Sept. 4th, we beg to advise that we can’t see no 
reason why you wish to have this policy canceled and reinsure, as we should think 
that you could reinsure the policy with your reinsurance company, and if you 
don’t care to this we will cancel the policy, as per your instruction and place 
same with our other insurance companies that will accept the full policy of $8,- 
800.00 and then they will reinsurance same with their reinsurance companies. 

“We know, that if we are going to try and place two policies with two dif- 
ferent companies we will lose the business. 

“Let us know by return mail and oblige.” 

On October 3, 1923, the insurance company replied to the defendant’s letter as 
ollows : 
No. 1327812—Ignatz Wujcik. 

“We are very sorry that it is necessary to disturb the above mentioned pol- 
icy, but we have no reinsurance facilities for a risk of this kind (general store 
and contents outside of fire protection), and it is for that reason that we can- 
not carry more than $3,500.00—which is our gross line: 

“We do not believe any of your other companies would care to write the 
entire amount, but if you think the assured will insist on a single policy we will 
have no objection to your relieving us of the liability entirely. However, in our 
opinion it would be to your client’s advantage to have more than one company 
on the risk. 

“Please take prompt action in this matter, as we do not wish to continue this 
amount of liability for any unnecessary period.” 

In reply, the defendant, on October 5th, wrote the insurance company as fol- 
OWS: 

“We have canceled and rewrited to new policy No. 1327814—Ignatz Wujcik 
to the amount of $3,500.00 and the balance of insurance is placed in Federal $4,000.00 
and Concordia $1,300.00. 


“We enclosed the canceled policy herewith and oblige. * * *” 


While the letter of October 5th was mailed and received by the insurance 
company, it was the contention of the defendant that it was sent forward by mis- 
take; that he had expected to see Wujcik and procure a renewal of the policy 
and a rewriting of the insurance as indicated; that Wujcik lived some 20 miles 
distant, in a small interior town, and it was defendant’s intention that, if Wujcik 
did not come to town as usual on Saturday, to see him on the Monday follow- 
ing. Wujcik did not come to town. The Wujcik premises were destroyed by 
fire on the morning of October 6th, and, as a result, the insurance company denied 
liability on its $8,800 policy; issues in that respect having been settled in a for- 
mer suit. 

[1, 2] We have stated the facts thus fully in order to disclose the entire 
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situation. The insurance company claims the defendant is liable, because as 
agent it was his duty to follow the instructions given him by his principal, and 
that, because of his failure to do so, he is liable to the insurance company as 
principal for the resulting loss. It is not denied that an agent may become liabk 
to his principal by a refusal or neglect reasonably to follow the instructions of 
the principal. The question argued here is whether or not the principal in fact 
gave instructions, or whether the so-called instructions were mere directions in- 
dicating a future course of conduct which the defendant was to pursue. Refer- 
ring to the letter of September 4th, the insurance company says: 

“It was necessary for me to write and ask you to cancel this policy and re- 
write for not to exceed $3,500.00, the original sum of $8,800.00 being excessive on 
a frame building of this kind located away from your agency and having no pub- 
lic fire protection.” 

Under the law of this state the outstanding policy could not be canceled ex- 
cept upon five days’ notice, and, of course, a rewriting of any part of it was con- 
tingent upon a new agreement to be made with the insured. Instead of being a 
peremptory instruction to cancel the policy, it appears to be a direction to re- 
open the negotiations. Certainly it was not within the power of the defendant 
to comply with the instructions literally, a fact well known to the company. Ii 
the insurance company had directed the defendant to cancel the policy and there- 
after, if possible, to rewrite a part of it, a different situation would be presented. 
The defendant was warranted in construing the letter as a direction to him to 
procure by agreement cancellation of the $8,800 policy and to rewrite a new pol- 
icy for $3,500. The same attitude is disclosed in the letter of October 3d, except 
that the insurance company there advises the defendant that, if negotiations are 
not successful, it would be satisfactory to it if he canceled the entire amount. 
The defendant was endeavoring to comply with these directions when the fire oc- 
curred which caused the loss. He proceeded in the usual and ordinary way, 
and was guilty of no breach of duty to his principal in that respect. 

[3] It is claimed that the defendant is liable because he failed to give di- 
rections to have his mail forwarded, and postponed action on the letter of Sep- 
tember 4th for 25 days. It appears that the defendant carried on his business 
in his usual and customary manner. It was a small country office, under the 
personal supervision and direction of the defendant. He had no reason to sup- 
pose when he left for his vacation that this matter would be brought to his at- 
tention again. The insurance had been written in July, and had been on the 
property nearly 2 months without any protest on the part of the insurance com- 
pany, as far as he knew. It is not suggested that he attempted to evade his 
principal. The argument is made that he gave his subagents authority to take 
his mail from the post office, and that their neglect to forward the mail is the 
defendant’s neglect and, as a consequence, the defendant is liable. The defendant 
employed no subagent to carry on the insurance company’s business. Just how 
an agent is to be made liable to his principal because an agent of his own, in the 
conduct of his own business, neglects a duty to him, is not suggested. Further- 
more, with full knowledge of the delay and the reasons for it, the in the insur- 
ance company directed the defendant to continue the negotiations. It is con- 
sidered that this amounted to approval of the course pursued by the defendant. 
The fact that the negotiations which were proceeding in the usual course were 
not completed before the fire occurred did not change the situation. The in- 
surance company could not withdraw its implied acceptance under the circum- 
stances. 

Judgment affirmed. 

Vinje, C. J., took no part. 
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ACCIDENT 


BALDWIN v. NORTH AMERICAN ACC. INS. CO. OF CHICAGO. 
Circuit Court of Appeals, Fifth Circuit. October 27, 1927. 
No. 5084. 
22 Federal Reporter (2d) 111. 
INSURANCE—STRAIN RESULTING FROM VOLUNTARY EXERTION 

HELD NOT “ACCIDENTAL INJURY,” WITHIN TERMS OF POLICY. 

A bodily injury through strain resulting from voluntary exertion in attempt- 
ing to hold an automobile, which had started to move from a jack, /eld not an. in- 
jury “though accidental means * * * and resulting directly, independently, and ex- 
clusively of all other causes,” within the terms of an iusurance policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Appeal from the District Court of the United States for the Northern District 
of Georgia; Samuel H. Sibley, Judge. 

Suit in equity by Mrs. Magnus F. Baldwin, guardian of John Baldwin, against 
the North American Accident Insurance Company of Chicago. Decree for defend- 
ant, and complainant appeals. Affirmed. 

Walter McElireath and Thomas Howell Scott, both of Atlanta, Ga., for 
appellant. 

. Grover Middlebrooks and Chauncey Middlebrooks, both of Atlanta, Ga. 

(Bryan & Middlebrooks, of Atlanta, Ga., on the brief), for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. 

WALKER, Circuit Judge. In November, 1919, the appellee, in pursuance of a 
written application made by John Baldwin (henein called the insured), issued its 
accident and health policy of insurance to him, which, subject to the conditions, 
‘imitations, and provisions therein contained insured against: “(1) Bodily injury 
sustained during the term of this policy through accidental means (excluding 
suicide, sane or ‘insane, or any attempt thereat, sane or insane), and resulting di- 
rectly, independently, and exclusively of all other causes, in (a) immediate, con- 
tinuous, and total disability that prevents the insured from performing any and 
every kind of duty pertaining to his occupation; (b) partial disability ( the pro- 
vision on that subject not being set out in full in the record); (c) death. (2) 
Illness, as hereinafter defined,” etc. The policy provided for the payment to the 
insured of a stated sum weekly, in case of his suffering total disability, so long 
as he suffers such total disability. In September, 1922, while the policy remained 
in force, the insured sustained personal injuries in the way hereinafter stated. 
Upon his making a claim of total disability sustained by such injuries, the in- 
surer, after investigation, claimed that it was influenced to issue the policy by ma- 
terial false representations made by the insured in his application for insurance, 
tendered to the insured a check for the full amount of all premiums that had been 
paid, and demanded the surrender of the policy. The insured aocepted the check 
tendered, which was paid on presentation to the drawee, and complied with the 
insurer’s demand by surrendering the policy in November, 1922. 


In July, 1925, the appellant, suing as guardian of the insured, brought a suit 
against the appellee in a Georgia state court, in which suit the relief sought was: 
That the pretended cancellation of said policy be decreed to have been void, that 
the same be set aside, that the policy be declared to be of full force, and that ap- 
pellant have and recover of the appellee the amount of indemnity which has ac- 
crued under the policy, less such premiums as have accrued, or which may ac- 
crue upon said policy. The petition in that suit contained allegations to the fol- 
lowing effect: In. September, 1922, while the policy was in full force, the insured 
became totally disabled, so as to prevent him from performing any and every 
kind of duty pertaining to his occupation, “such disability occurring as the re- 
sult of a strain in changing an automobile tire on the Ist day of September, 1922, 
for which disability he was then treated by’ a named regularly licensed physi- 
cian, “and such total disability has continued since said date and still continues.” 
As the result of such injury and the total disability resulting therefrom, imme- 
diately after the beginning thereof, the insured became disabled mentally, as well 
as physically; such mental disability being such from the date of his injury as 
to render him non compos mentis and incapable of managing his estate. When 
the insured accepted the insurer’s check for the amount of premiums paid, and 
surrendered the policy, he was mentally incapable of making any contract. 
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In July, 1925, petitioner was by a named court appointed guardian for the in- 
sured, on the ground that he was mentally incapable of managing his estate. Pe- 
titioner did not discover that the insured had surrendered said policy until the 
month of May, 1925, and as soon thereafter as she could acquaint herself with 
the facts she tendered to appellee the amount paid by it to the insured and de- 
manded the reinstatement of the policy. That tender and demand were refused. 
That suit was removed to the court below. The appellee’s answer to that petition 
put in issue material allegations thereof, alleged the making by the insured of 
material false representations in his application for insurance, set up a provision 
of the policy that no action thereon shall be brought at all, unless brought within 
two years from the expiration of the time within which proof of loss is required 
by the policy, and contained a prayer for a decree canceling said policy and de- 
claring that it has never been in force. The suit was transferred to the equity 
side of the court, and the trial of it resulted in a decree dismissing it. 


The undisputed evidence as to the immediate cause of the bodily injury which 
was claimed to have resulted in the insured’s total disability was to the follow- 
ing effect: While the insured and another man were traveling in an automobile, 
one of the tires of the car was punctured. Thereupon, after the insured had jack- 
ed the car up, the car started to move from the jack, and the insured attempted to 
hold the car by bracing himself against it. Upon making that effort he said he had 
hurt himself, or had strained himself in some way, walked off, and sat down un- 
der a tree, and his companion repaired the puncture. No evidence indicated that 
anything unintended or unexpected occurred, except the injury which resulted from 
the attempt to stop the movement of the car. That a personal injury so brought 
about by voluntary physical exertion is not sustained through accidental means, 
within the meaning of such a policy as the one sued on, has been decided by this 
court in a case involving facts not materially different from those of the instant 
case. Carswell v. Railway Mail Ass’n, 8 F. (2d) 612. We conclude that the 
evidence adduced did not authorize a recovery under the feature of the policy 
which insured against bodily injury sustained through accidental means. 


In the argument for the appellant attention was called to the fact that the 
policy is one insuring against illness, as well as against bodily injury through ac- 
cidental means, and it was suggested that the evidence was sufficient to support 
a recovery under the provision of the policy insuring against illness. This sug- 
gestion is not consistent with the claim asserted in appellant’s petition. The only 
claim asserted in that pleading was based on the feature of the policy which in- 
sured against bodily injury sustained through accidental means. It did not at- 
tempt to allege that the insured had had any such illness as the policy insured 
against. Illness insured against not only was not alleged but the record indicates 
that there was no attempt to prove any such ground of liability. The statement 
of the evidence includes a statement to the effect that the material portions of 
said policy are “set out as Exhibit A hereto.” That document omits the part 
of the policy which shows what illness was insured against. The above-quoted 
part of the policy, “(2) Illness, as hereinafter defined,” etc., indicates that a suc- 
ceeding part of the policy defined the illness insured against. The succeeding 
part of the policy, which is copied in Exhibit A, contains no provision on the sub- 
ject of illness. The record does not disclose what illness was insured against. It 
justifies the conclusion that the contention that appellant had the right to recover 
under the feature of the policy insuring against illness was an afterthought, which 
did not occur to counsel until after the case had been tried, and the statement of 
the evidence for the purpose of an appeal had been prepared and approved. That 
contention is without merit, because both the allegations and the evidence requi- 
site to show the existence of such a right to recover are lacking. 


As under the pleadings and the evidence adduced appellant was not entitled 
to recover, though the policy remained in full force, and appellant’s suit on it 
was not barred by the provision of the policy which was invoked by the appellee, 
it is not material to determine whether the insured’s surrender of the policy for 
cancellation was voidable at the instance of the appellant, or whether the suit 
based on the policy as a subsisting obligation of the appellee was barred by limita- 
tion. Appellant was not legally prejudiced by adverse rulings with reference to 
an instrument under which she did not have the right of recovery which she 
asserted. 

The decree is affirmed. 
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FLANNIGAN v. PROVIDENT LIFE & ACCIDENT INS. CO. et al. 
Circuit Court of Appeals, Fourth Circuit. October 18, 1927. No 2634. 
22 Federal Reporter (2d) 136. 


2. INSURANCE—EVIDENCE HELD TO WARRANT DIRECTED VERDICT 
FOR INSURANCE COMPANIES UNDER ACCIDENT POLICIES EX- 
CLUDING INJURIES WHILE INTOXICATED. 

Evidence that insured was intoxicated when fatally injured while driving 
automobile held sufficient to warrant directed verdict for insurance companies, un- 
der accident policy provisions that insurance does not cover injuries received by 
insured while under the influence of intoxicants. 


(For other cases, see Insurance, Dec. Dig. § 460.) 


3. INSURANCE—INJURIES SUSTAINED WHILE DRIVING AUTOMO- 
BILE WHILE INTOXICATED, IN VIOLATION OF STATE STATUTE, 
HELD NOT COVERED BY ACCIDENT POLICIES (PROHIBITION 
LAW VA., §§ 25, 80). 

Insurance companies held not liable on accident insurance policies for. death 
of insured, resulting from injuries sustained while driving automobile in intox- 
icated condition, in violation of Prohibition Law Va. (Acts 1924, c. 407) §§ 25, 
80, under policy provisions excepting from coverage accidents encountered while 
violating the law. 

(For other cases, see Insurance, Dec. Dig. § 462.) 

4. INSURANCE—RULE THAT AMBIGUITY IN POLICY IS CONSTRUED 


MOST STRONGLY AGAINST INSURER DOES NOT APPLY TO RE- 
FINE AWAY TERMS WHOSE MEANING IS CLEAR. 


Rules governing construction of written instruments apply to insurance con- 
tracts equally as to other contracts, and if insurance contract is at all ambiguous 
it will be construed most strongly against insurer; but this rule cannot be availed 
of to refine away‘terms of a contract expressed with sufficient clearness to con- 
vey the plain meaning of the parties, fundamental inquiry being intention of the 
parties, to be gathered from the words of the policy. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—ACCIDENT POLICY PROVISIONS, EXCLUDING “AC- 
CIDENTS ENCOUNTERED WHILE VIOLATING LAW,” REFER TO 
LAW OF PLACE OF VIOLATION, AND NOT SOLEY OF STATE 
WHERE POLICY ISSUED. 


Provision of accident insurance policy, excluding from coverage “accidents 
encountered while violating law,” refers to law of place where violation by in- 
oan takes place, and is not limited to the law of the state where the policy is . 
issued. 


(For other cases, see Insurance, Dec. Dig. § 462.) 


6. INSURANCE—CAUSATIVE CONNECTION BETWEEN 
SERENA SRS NG” ADM Soe A 
ROM COVER 
WHILE INTOXICATED. 7 Sa 


‘Under accident insurance policies excluding from coverage injuries sustained 
by insured while under the influence of intoxicants, it is not necessary to show 
any causative connection between the intoxicated condition of insured and his 
injuries. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


10. INSURANCE—EVIDENCE HELD INSUFFICIENT TO TAKE CASE TO 
JURY ON ISSUE WHETHER ACCIDENT WHILE INSURED WAS 
DRIVING AUTOMOBILE RESULTED FROM DEFECTIVE STEER- 
ING APPARATUS. 

_. In action on accident insurance policies, evidence tending to show that ac- 

cident resulting in death of insured while driving automobile was caused by de- 

— steering apparatus held insufficient to go to jury on issue of cause of ac- 

cident. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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12. INSURANCE—INSURERS, BY SEEKING TO AVOID LIABILITY ON 
ACCIDENT POLICIES BECAUSE ACCIDENT WAS NOT COVERED, 
DID NOT CONTEST POLICY WITHIN STATUTE MAKING POLICY 
INCONTESTABLE AFTER ONE YEAR (ACTS VA. 1918, C. 361). 

_, Insurance companies, by seeking to avoid liability on accident insurance pol- 

icies on the ground that accident resulting in insured’s death was not covered by 

policies, because insured was intoxicated at the time and was violating Prohibition 

Law Va. §§ 25, 80 (Acts Va. 1924, c. 407), did not “contest” policies, within Acts 

Va. 1918, c. 361, making life insurance policies incontestable for any cause after 

one year from the date thereof, except for nonpayment of premiums, since in- 

surer, by seeking to uphold policy provisions excepting accident while intoxicated 
or while violating the law, does not contest validity thereof. 

(For other cases; see Insurance, Dec. Dig. § 400.) 


In Error to the District Court of the United States for the Western District 
of Virginia, at Big Stone Gap; Henry Clay McDowell, Judge. 

Action by Emma N. Flannagan against the Provident Life & Accident In- 
surance Company and another. Judgment for defendants, and plaintiff brings 
error. Affirmed. 
= S. H. Sutherland and George C. Sutherland, both of Clintwood, Va., for plain- 
tiff in error. 

John A. Chambliss, of Chattanooga, Tenn. (Sizer, Chambliss & Sizer, of Chat- 
tanooga, Tenn., and Morton & Parker, of Appalachia, Va., on the brief), for de- 
fendants in error. 


Before Parker and Northcott, Circuit Judges, and Ernest F. Cochran, District 
Judge. 

Norrucort, Circuit Judge. This is an action at law for recovery on two ac- 
cident insurance policies, one issued by the Provident Life & Accident Insurance 
Company, a Tennessee corporation, and one issued by the Employers’ Indemnity 
Corporation, a Missouri corporation, both issued to T. H. Flannagan, with his 
wife, Emma N. Flannagan, the plaintiff in error and plaintiff below, as beneficiary. 

On the night of April 28, 1926, the deceased, T. H. Flannagan, was injured 
while driving an automobile between the towns of Haysi and Clintwood, in the 
Western district of Virginia. Prior to leaving Haysi he spent the evening at a 
hotel there, and, according to the evidence in the case, was drinking to such an ex- 
tent that he was unquestionably intoxicated. This fact was testified to by a 
number of witnesses and denied by none. On leaving Haysi, friends endeavored to 
persuade him not to drive the car; but he went ahead, and it was reported that 
within a short distance he ran into the abutement of a bridge, but without ser- 
ious injury to his car, and he proceeded on his way for a distance of about five 
or six miles, when at a curve in the road he ran straight ahead over the bank and 
was seriously injured. He was taken to a hospital, where he was treated, but 
was afterward released, going to his home, where on May 8, 1926, he suddenly 
died. The evidence tended to show that his death was a result of his injuries 
in the automobile accident. 

The policy issued by the defendant company, the Provident Life & Accident 
Insurance Company, contains the following provisions: “This insurance does not 
cover fatal or nonfatal injuries received by the insured * * * while under the 
influence of intoxicants or narcotics; * * * while violating any law.” 

The policy issued by the Employers’ Indemnity Corporation, contained the 
following paragraph: 

“This insurance does not cover * * * accidents encountered while insured 
is intoxicated or under the influence of intoxicants or narcotics, whether such con- 
dition contributed either directly or indirectly to the accident; * * * accident 
encountered while violating law.” 

The law in the state of Virginia, where the deceased resided and where the 
accident happened, made it an offense to run an automobile while under the in- 
fluence of intoxicants, and is found in the act of the Assembly of Virginia for 
1924 (chapter 407), known as the “prohibition law.” 

Section 25 of this act reads as follows: 


“Section 25. Running Automobiles, Engines et cetera, While Intoxicated—How 
Punished—It shall be unlawful for any person to drive or run any automobile, 
car, truck, engine, or train while under the influence of intoxicants. If any per- 
son violates the provisions of this section he shall be guilty of a misdemeanor 
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punishable by a fine of not less than one hundred dollars nor more than one thou- 
sand dollars, and imprisonment for not less than thirty days nor more than one 
year, for the first offense; provided the court in a proper case may suspend the 
jail sentence. Any person convicted of a second or subsequent offense shall be 
subject to imprisonment for not less than six months nor more than two years. 
The judgment of conviction shall of itself operate to deprive him of his right 
to drive any such vehicle or conveyance for a period of one year from the date 
of such judgment. If any person so convicted shall, during the year, drive any 
such vehicle or conveyance, he shall be guilty of a misdemeanor; but nothing in 
this section shall be construed as conflicting with or repealing any ordinance or 
resolution of any city, town or county, heretofore or hereafter adopted, which re- 
stricts still further the rights of such person to drive any such vehicle or con- 
veyance.” 

Section 80 of the same act defines who may be deemed intoxicated, and reads 
as follows: 

“80. Who Deemed Intoxicated—Of Intemperate Habits——Any person who 
has drunk enough ardent spirits to so affect his manner, disposition, speech, mus- 
cular movement, general appearance or behavior, as to be apparent to observa- 
tion, shall be deemed for the purposes of this act, to be intoxicated, and if he 
shall continue to use ardent spirits as a beverage during the period of one year, 
so as to produce the above results from time to time, he shall be deemed a person 
of intemperate habits within the meaning of this act.” 

Suit was brought in the District Court of the Western District of Virginia 
by the beneficiary named in the two policies, and on the trial of the case the judge 
below directed a verdict for the defendants, and, after overruling the motion of 
the plaintiff to set aside the verdict and grant a new trial, gave judgment in fa- 
vor of the defendants for the cost, from which action of the trial court the 
plaintiff sued out this writ of error. 

Three main points are raised on behalf of the plaintiff below, who will be re- 
ferred to as plaintiff here: First, that the court erred in directing a verdict for 
the defendants; second, that the court erred in not allowing a witness to answer 
certain questions propounded to him as to statements made by the deceased after 
the accident, it being claimed that said statements were a part of the res geste; 
and, third, that there was evidence tending to show that the steering apparatus of 
the automobile, driven by the deceased at the time of his death, was defective, 
and that on this point the case should have been allowed to go to the jury. 

[1] It may be assumed that there was evidence upon which a jury could have 
based a finding that Flannagan came to his death by reason of the accident, which 
occurred on April 28, although he had left the hospital and died at his home on 
May 8 following. 

In the case of Anderson et al. v. Southern Ry. Co., 20 F. (2d) 71, decided by 
this court, on June 3, 1927, it was held: “The rule in federal courts is that, where 
there is no conflict in the evidence, or where no materially different inferences 
may be reasonably drawn from the evidence, a verdict in accordance with the law 


may be directed. Delk v. Railroad, 220 U. S. 587, 31 S. Ct. 617, 55 L. Ed. 590.” 


In this case Mr. Justice Harlan says: “The rule upon that subject is well set- 
tled by the authorities. It is that, ‘when the evidence given at the trial, with all 
inferences that the jury could justifiably draw from it, is insufficient to support a 
verdict for the plaintiff, so that such a verdict, if returned, must be set aside, the 


court is not bound to submit the case to the jury, but may direct a verdict for 
the defendant.’ ” 


See, also, Small Co. v. Lamborn Co., 267 U. S. 248, 45 S. Ct. 300, 69 L. Ed. 
597, citing Improvement Co. v. Munson, 14 Wall. 442, 20 L. Ed. 867; Pleasants v. 
Fant, 22 Wall. 116, 22 L. Ed. 780; Bowditch v. Boston, 101 U. S. 16, 25 L. Ed. 
980; County Commissioners v. Beal, 113 U. S. 227, 5 S. Ct. 433, 28 L. Ed. 966; 
Delaware, etc., R. R. v. Converse, 139 U. S. 469, 11 S. Ct. 569, 35 L. Ed. 213; 
and C., M. & P. Ry. v. Coogan, 271 U. S. 472, 46 S. Ct. 564, 70 L. Ed. 1041, cit- 
ing B. & O. R. R. Co. v. Groeger, 266 U. S. 521, 45 S. Ct. 169, 69 L. Ed. 419. 

[2] Applying this principle, it seems clear that the learned trial judge acted 
properly in directing the verdict. The evidence shows conclusively that the deceased 
was drunk immediately before starting upon the journey that ended in his death, 
and had been in an intoxicated condition for some time prior thereto. The un- 
contradicted statements show that he staggered when he walked, that he was 
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boisterous, and that he fell over a woman in attempting to show her some papers, 
Deceased was importuned by those present not to undertake to drive the car, 
and shortly after he started out it was reported that he had run into the abutment 
of a bridge, but was able to continue his journey. One of the witnesses started 
after him, but returned upon finding that he had gone on. The necessary infer- 
ence from the evidence in the case is not only that the deceased at the time was 
under the influence of intoxicants, but that he was intoxicated. Had he been in- 
toxicated to any greater degree than the evidence showed that he was, he would 
probably not have been killed, for he would have been unable to travel at all. 

Courts must necessarily recognize modern conditions. The great changes that 
have taken place in recent years in the method of travel, the largely increased use 
of motor vehicles, the great improvement in highways, and the resulting great in- 
crease in danger, not only to themselves, but to others who travel the highways, 
through persons driving motor vehicles while not in possession of their normal 
faculties, or while intoxicated to any perceptible degree, have made it necessary 
to penalize intoxication under these conditions. This situation has necessarily been 
recognized in all branches of commerce, and insurance companies, as a matter of 
necessary protection to themselves, and as a matter of justice to others insuring 
with them, have been compelled to insert clauses in their policies similar to those 
in this case. 

[3] From the evidence in this case no materially different inferences may be rea- 
sonably drawn. The deceased was running an automobile while intoxicated, within 
the meaning of the Virginia statute, above cited, and in so doing was violating 
the Virginia law. This being true, under the conditions of the policies sued on, 
there was no resultant liability for his death. 

[4] It is contended on behalf of the plaintiff that the policy should be construed 
strictly against the insurer and liberally in favor of the assured, and that such 
construction would render the defendants liable. 

“The rules established for the construction of written instruments apply to 
contracts of insurance equally with other contracts.” Liverpool, etc., Ins. Co. v. 
Kearney, 180 U. S. 132, 21 S. Ct. 326, 45 L. Ed. 460. 

“In every case, the fundamental inquiry must be as to the intention of the 
parties, to be gathered from the words of the policy.” Royal Ins. Co. v. Martin, 
192 U. S. 149, 24 S. Ct. 247, 48 L. Ed. 385. 

“If at all ambiguous, it is fundamental that contracts of insurance are to be 
construed most strongly against the insurer.” Accident Ins. Co. v. Crandal, 120 U. 
S. S27;.7'S, Ce: G85, 1. Ba. 7a: 

“But this rule cannot be availed of to refine away terms of a contract expressed 
with sufficient clearness to convey the plain meaning of the parties. * * *” 7 
Encyc. U. S. Sup. Ct. Rep. pp. 101-103, and cases cited in notes; Hawkeye, etc., 
Ass’n. v. Christy (C. C. A.) 294 F. 208, 40 A. L. R. 46; Speelman v. Iowa State, 
etc, Ass’n (C. C. A.) 4 F.(2d) 501; Mack v. Insurance Co. (C. C. A.) 12 
F.(2d) 416; Insurance Co. v. Devore, 88 Va. 778, 14 S. E. 532. 

In this case the language of the contract is clear, simple, and plain, and there 
is no ambiguity that requires either a strict or a liberal construction. It not only 
seems to be reasonable, but it is apparently a necessity, that the parties should con- 


tract as they did, and, having so contracted, the contract must be given full force 
and effect. 


[5] Again it is contended on behalf of the plaintiff that the language in the pol- 
icies, “accidents encountered while violating law,” refers to the laws of Missouri 
and Tennessee from which states the policies were issued. This contention 1s 
clearly wrong, for a man living in the state of Virginia could not violate a law 
of the state of Missouri or the state of Tennessee, and the plain reason of the 
situation shows that the parties were contracting with reference to a violation of 
a law by the insured at the place where he was when the violation took place. 

[6] It is argued that, even if there were intoxication and violation of law as 
contended by defendant, these would not defeat recovery, unless there was a caus- 
ative connection between these and the death of insured, and that whether such 
causative connection existed or not was a question for the jury to determine. We 
think, however, that by their express provisions the policies do not cover in- 
juries received while the insured was intoxicated or under the influence of liquor, 
as he clearly was at the time when he received the injuries resulting in his death, 
and that it was not necessary to show any causative connection between the in- 
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toxicated condition and the injuries. 1 C. J. 457; Standard Life Ins. Co. v. Jones, 
94 Ala. 434, 10 So. 530; Shader v. Ry. Passenger Assur. Co., 66 N. Y. 441, 23 Am. 
Rep. 65; Furry v. Gen. Accident Ins. Co., 80 Vt. 526, 68 A. 655, 15 L. R. A. (N. 
S.) 206, 130 Am. St. Rep. 1012, 13 Ann. C. A. S. 515; Notes 9 Am. St. Rep. 
176, 13 Ann. Cas. 516. This being true, it is not necessary that we consider wheth- 
er a causative connection need be shown between the violation of law and the in- 
juries, or whether the causative connection was not shown so conclusively as to 
justify the court in directing a verdict on that ground. See insurance Co. v. 
Seaver, 19 Wall. 531, 22 L. Ed. 155. 

[7] As to the second point, that the trial court erred in excluding a declaration 
made by the deceased to his physician, more than three-quarters of an hour af- 
ter the accident happened, and after he had made other and contradictory state- 
ments immediately after the accident, it has been held by the Supreme Court 
of the United States that, to be properly admitted as a part of the res geste, 
statements should be “necessary incidents of the litigated act * * * and * * 
* not produced by the calculating policy of the actors.” St. Clair v. U. S., 154 
U. S. 134, 14 S. Ct. 1002, 38 L. Ed. 936. 

“The mere narration of a past occurrence is not a part of the res geste of 
that occurrence.” Boston, etc., Ry. Co. v. O’Reilly, 158 U. S. 334, 15 S. Ct. 830, 
39 L. Ed. 1006. 

This is especially true where the person making the statement sought to be 
proven is an interested party and has had time to think of the effect of his state- 
ment. An opinion of this court (Guild v. Pringle, 130 F. 419) discusses this point 
at some length and is in line with the authorities above quoted. 

[8] There can be no well-defined rule as to what is properly admissible as a 
part of the res geste in all cases, and in passing on the question in each individual 
case the trial judge is acting in the exercise of his discretion, and in the absence 
of an abuse of that discretion there is no error. Railroad v. Ashley (C. C. A.) 
67 F. 209; St. Clair v. United States, supra. 

[9] Here the deceased had made a statement at the place of the accident directly 
contrary to the one offered to be proven, which was made at least three-quarters 
of an hour after the accident, and after he had had ample time to reflect on the 
effect of his intoxication as to his insurance policy. The statement made by the 
deceased that was offered was clearly in the nature of a self-serving declaration, 
and we certainly cannot say that in excluding it the judge below abused his dis- 
cretion. 

[10] As to the third point, that there was evidence tending to show that the 
steering apparatus of the automobile was defective, and that is, rather than the 
condition of the deceased, was the cause of the accident, such a position is not sup- 
ported by the record. It is true that there was some evidence as to the steering 
gear of the deceased automobile being defective, but the only evidence on that point 
also established the fact that this defect could only interfere with the steering of 
the automobile when turned sharply either to the right or left. The evidence was 
also uncontradicted to the effect that the examination of the road at the point 
of the accident showed that the tracks of the deceased’s automobile went in a 
straight line, turning neither to the right nor to the left. This being true, the 


— in the steering gear, if it existed, could not possibly have caused the ac- 
cident. 


[11] In addition to this, the record only tended to “leave the matter in the realm 
of speculation and conjecture.” This is not sufficient. C., M. & St. Paul Ry. v. 
Coogan, supra, and cases there cited. We are of the opinion that the theory ad- 
vanced that the defective steering gear was the cause of the accident is without 


any substantial support in the evidence. In any event, we do not see how this 
could help the case of plaintiff; for, as we have seen, the intoxicated condition 
of decedent precluded recovery under the policy without reference to the cause 
of his injuries. 

[12] It is contended on the part of the plaintiff that under a statute of Virginia, 
enacted in 1918 (Acts 1918, p. 539), the Provident Life & Accident Insurance 


Policy is not contestable for any cause, it having been in effect for more than one 
year. The statute reads as follows: 


“In any action, motion or other proceeding on a policy of life insurance here- 
after issued to any person residing in this state at the time of the issuance there- 
of, or which is otherwise subject to the laws of this state, to recover for the 
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“ 


death of such person, it shall be no defense that the insured committed suicide; 
* ¥* * nor shall such policy be contestable for any cause after one year from 
the date thereof, except for nonpayment of premiums.” 

It would seem that, as this statute specifically refers to life insurance policies, 
it would have no application to the accident insurance policies under consideration 
here. It is not necessary to decide this point, however, as it has been held that, 
even where the provision as to contestability does apply, seeking to uphold the 
plain provisions of the contract of insurance does not constitute a contest as to 
the validity of the policy. “Where there has been no assumption of risk, there 
can be no liability.’ Hearin v. Standard Life Ins. Co. (D. C.) 8 F.(2d) 202. 
See, also, Mack v. Connecticut General Life Ins. Co. (C. C. A.) 12 F.(2d) 416, 
and cases there cited. 

There being no error in the trial, the judgment of the court below is ac- 
cordingly affirmed. 


PRIDE v. INTERSTATE BUSINESS MEN’S ACC. ASS’N OF DES MOINES. 
(No. 38484.) 
Supreme Court of Iowa. Nov. 15, 1927. 
216 Northwestern 62. 

4, INSURANCE— POLICY PROVISION DENYING LIABILITY, WHERE 
DEATH RESULTS FROM FIREARM DISCHARGE, UNLESS ACCI- 
DENTAL NATURE, ESTABLISHED BY PERSON “WHO SAW CAUSE 
IN OPERATION,” HELD TO REQUIRE ONLY TESTIMONY OF PER- 
SON PRESENT AT ACCIDENT RELATIVE TO CIRCUMSTANCES 
ATTENDING EVENT. 

In an action upon a life insurance policy, where it was shown assured had 
died from a bullet wound, and the insurance company defended on the ground 
that its policy limited the amount of recovery, where death resulted from firearm 
discharge, unless claimant established the accidental cause of the discharge by 
testimony of a person “who saw the cause in operation at the time of discharge,” 
held, that such clause in policy was satisfied by testimony of persons present at 
the accident relative to circumstances attending the event. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE—INGENUITY IN SHIFTING TERMS IN POLICY IS NOT 
TO BE AIDED BY JUDICIAL INTERPRETATIONS. 

Mere ingenuity in the shifting of terms in an insurance policy is not to be 
aie by judicial interpretations or distinctions. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from District Court, Delaware County; George W. Wood, Judge. 

Action at law to recover upon a policy of accident insurance. ‘The defendant 
pleaded: (1) A complete defense predicated upon a claim of suicide of the in- 
sured; (2) a partial defense predicated upon the terms of the policy, which 
limited the insurance to “$100, if the loss be sustained as the result of the dis- 
charge of a firearm, unless the claimant shall establish the accidental cause of 
the discharge by the testimony of a person other than the insured or the claim- 
ant, who saw the cause in operation at the time of the discharge.” 

There was a verdict for the plaintiff for $5,000, being the face of the policy, 
and judgment was rendered thereon. A motion for a new trial was filed by the 
defendant, and was overruled. From such order overruling the motion for a 
new trial, the defendant has appealed. Affirmed. 

Fred B. Blair and Bronson & Charlton, all of Manchester, and Nourse & 
Nourse, of Des Moines, for appellant. 

McCoy & Beecher, of Waterloo, for appellee. : 

Evans, C. J. We are first confronted with a motion of the appellee to dis- 
miss the appeal because not taken in time within the provisions of section 12832, 
Code 1924. It appears that the judgment was entered on April 1, 1926. The order 
overruling the motion for a new trial was entered on August 26, 1926. The ap- 
peal was taken November 26, 1926. Our present statute has reduced the time of 
taking appeal from six months to four months. The controversy is not at that 
point. Section 12832 provides as follows: 

“Appeals for the district * * * courts may be taken to the Supreme Court 
at any time within four months from the date of the entry of record of the judg- 
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ment or order appealed from, and not afterwards; but, when a motion for new 
trial, or in arrest of judgment, or for judgment notwithstanding the verdict has 
Leen filed, such time for appeal shall be automatically extended so as to permit 
the same at any time within sixty days after the entry of the ruling upon such 
notion.” 

Appellant does not claim to have appealed from the judgment, but only from 
the order overruling the motion for a new trial. The appellee contends that, be 
cause such appeal was not taken within 4 months from the entry of the judg- 
ment, nor within 60 days after the entry of the order overruling the motion for 
a new trial, the right of appeal was thereby wholly lost to the appellant. The 
contention for the appellant is that, because its appeal from the order overruling 
its motion for a new trial was taken within 4 months from the date of the entry 
of such order, it was in time within the provisions of the statute above quoted. 
Appellee construes the quoted section to mean that an appeal from an order over- 
ruling a motion for a new trial must be taken either: (1) Within four months 
from the date of the entry of judgment: or (2) within sixty days from the entry 
of the order denying a new trial. Appellant construes the “sixty-day” provision 
of the statute as extending the time for appealing from the original judgment, 
and not as curtailing the time within which an appeal from an order denying a 
new trial may be taken. 

[1-3] It will be noted that the statute in question divides itself into two parts, 
which are separated by a semicolon. Except as “four months” is substituted for 
“six months,” the first part of the section is a copy of section 4110, Code 1897. 
If this part of the section stood alone, then the appellant would have a right to 
uppeal from the order denying a new trial within 4 months after the entry of 
such order. Such has always been our construction of section 4110, Code 1897. 
See Freet v. Holdorf, 201 Iowa, 748, 206 N. W. 609. The second part of section 
12832, Code 1924, does not purport to curtail in any respect the time for appeal 
stated in the first part thereof. It does purport to extend the same in a given 
event. How is such provision for extension to be applied in the construction of 
the statute as a whole? Keeping in mind the construction which we have al- 
ways put upon section 4110, Code 1897, we think the effect of this later amend- 
ment was to extend the time of appeal from the judgment so as to give the ap- 
pellant 60 days therefor, after the entry of the order denying the motion for a 
new trial. If, therefore, the appellant had appealed from the judgment within 
60 — after August 26, 1926, it would have been in time. Nor in such event 
would it have been necessary for it to appeal from the order denying a new trial 
in so far as its motion for a new trial was predicated upon the record of the 
trial. But it had a right of appeal from the order denying a new trial under the 
provisions of subdivision 3, § 12823. And this is so, even though it failed to ap- 
peal from the judgment itself. Having such right of appeal, it had the right 
under the first part of section 12832 to exercise such right of appeal “at any time 
within four months from the date of the entry of record of the judgment or order 
appealed from.” The appellant did appeal from such order within 3 months from 
the time of its entry. It was therefore in time. 

II. We now turn to the questions raised on the appeal. The policy sued 
on was upon the life of Denby Pride. The beneficiary therein was the wife of 
ithe insured, who is the plaintiff herein. The insured lost his life as a result of 
a gunshot wound inflicted about 1 a. m. Sunday morning September 14, 1924, in 
his own dooryard. The first question is: Was it accidental or suicidual? If ac- 
cidental, was the event witnessed and was the accidental cause established by 
person who saw the cause in operation within the meaning of the policy? 


The plaintiff introduced evidence tending to show that, for some weeks prior 
to the night in question, unknown persons had harassed and threatened the 
insured, and greatly disturbed the peace of his home by unlawful prowlings and 
trespasses. Letters had been received by him threatening violence. Two of these 
letters are in evidence. One of them purports to be signed “K. K. K.”; the 
other is anonymous. These letters had been reported by the insured to the 
public authorities. Unknown persons had come upon his premises in the night, 
and had thrown stones against the house. On three previous occasions begin- 
ning in July he had arisen from his bed, and gone out into his yard in search of 
the prowlers. On two accasions he had carried his small gun of .22 caliber, but 
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had not apprehended any one. On the night of September 13th he came home 
about 11 p.m. At that time his daughter, a girl of 16, was entertaining a little 
party of friends, comprising five young couples. This little party was the after- 
math of a fraternity banquet that had been held elsewhere earlier in the eve- 
ning, where a class of boys was initiated into the De Molay fraternity. Repre- 
sentatives of this fraternity were present from Dubuque and perhaps other 
places. The party included some of the young men from Dubuque, who were wait- 
ing for a late train upon which to return to their home. The insured, being in- 
formed by his wife as to the nature of the party, went to bed, whereas the wife 
remained to await the termination of the festivities of the young people. The 
bedroom into which the insured went adjoined the kitchen, where his wife was. 
Shortly thereafter his wife observed him soundly asleep. At about 1:00 to 1:30 
a. m. he arose from his bed; passed through the kitchen into his back yard. His 
gun stood in the corner at the kitchen door, and was taken by him as he went 
out. He wore a pair of slippers, and was clothed in his nightgown. He ap- 
peared to be in search of something or some one. Two of the young men, Wolf 
and Washburn, were at that time out-of-doors, and about 40 feet distant from 
him. They saw him stoop over, apparently looking under the porch. He also 
looked behind a tree. While he was engaged in this kind of activity, each of 
them heard what appeared to be the crack of a rifle He continued his apparent 
search for a short time thereafter, but finally sank to the ground. He was im- 
mediately carried to the house, and doctors were summoned. A bullet had pene- 
trated his body from the left front side to the back. A few moments later the 
gun was picked up from the ground at the place where he was when the rifle 
crack was heard. He died as a result of the wound within a week. Wolf and 
Washburn each testified that he saw the insured only dimly in the dark; that he 
did not at the time know who he was; that he did not see the gun nor any powder 
flash therefrom. Wolf and Washburn are the witnesses on whose testimony 
the plaintiff relies as meeting the requirements of the policy heretofore quoted. 
The contention for the appellant at this point is that such requirements of the 
policy are not met by such testimony. Concededly, the loss claimed for resulted 
from the discharge of the firearm. Did Wolf and Washburn, or either of them, 
“see the cause in operation at the time of the discharge?” The argument for 
the appellant is that these witnesses saw virtually nothing; that they simply heard 
a noise which to them resembled that of a rifle shot; that therefore there was a 
complete failure of proof at this point. A directed verdict was asked on this 
ground. 

(4, 5] The question naturally arises as to what an observer may see when a 
gun is discharged and a bullet penetrates a nearby object. Surely he does not 
see the bullet. If the bullet be found in the body of a victim, it is not the eye- 
sight of the witness that tells him where the bullet came from. “The cause in 
operation” is of course the passing of the bullet from the gun into the body of 
the injured person. If we accept the interpretation which the appellant puts 
upon its policy provision, it calls for an impossibility. No person could ever be 
in position whereby he could see “the cause in operation” within the meaning of 
such an interpretation. If such were the purpose of the appellant in the formula- 
tion of its policy, then it ought to have stated frankly that no recovery in excess 
of $100 should be paid for any loss sustained as a result of the discharge of fire- 
arms. But the policy purports to open the door to proof by disinterested per- 
sons whereby recovery may be had for the maximum amount named. We think. 
therefore, that it should receive an interpretation consistent with its apparent 
spirit and intent. This is that in the given event there must be some person who 
by reason of his presence can testify to his personal knowledge of the circum- 
stances attending the event. If from the testimony of such witness, and from 
the inferences which can fairly be drawn from the circumstances testified to by 
him, a jury can fairly say that the discharge of the firearms was accidental, then 
the requirements of the policy is complied with at this point. Nor is the exercise 
by the witness of other senses than that of sight to be disregarded. This was 
the substance of our holding in Ellis v. Interstate Ass’n, 183 Iowa, 1279, 168 N. 
W. 212, L. R. A. 1918F, 414. It is true that the policy provision in that case was 
not identical with the one before us, but we think that both provisions are 
fairly subject to the same interpretation. Mere ingenuity in the shifting of terms 
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in an insurance policy is not to be aided by judicial interpretations or distinctions. 
Actual cases involving this question are surprisingly rare. Appellee brings to our 
attention the case of Lewis v. Brotherhood Accident Co., 194 Mass. 1, 79 N. E. 
902, 17 L. R. A. (N. S.) 714, which is well in point. It was there said: 

“The clause seems to be of somewhat recent origin in policies of insurance, and 
our attention has not been called by counsel to any case nor are we aware of any 
except National Accident [Society] Assn. v. Ralston, 101 Ill. App. 192, in which 
it has received judicial attention. That case was one of shooting and the injury 
was not fatal. It was held that the plaintiff, who was the injured person, was 
an eyewitness to his own injury. It was further said-that an eyewitness to a 
shooting does not necessarily mean one who’ saw the load leave the gun. Prior 
to the insertion of this clause the insurance companies labored under some diffi- 
culty in their defense. Especially was this felt in cases of death by drowning or 
shooting * * * In an attempt to meet such cases, doubtless a clause has been in- 
serted in policies providing in substance that there shall be no recovery in certain 
cases unless the claimant proves by direct and positive proof that the death or in- 
jury was caused by accident and was not the result of design, or in other words 
was from a cause covered by the policy. But it was held that such a clause did not 
make it necessary that the facts and circumstances of the injury should be shown 
by persons who were actually present when the insured received the injuries, but 
that it was sufficient if they were shown by circumstantial evidence. * * * What 
does the clause mean? An eyewitness is a person who testifies to what he has seen. 
By the terms of this policy the facts and circumstances of the accident and in- 
jury are to be established by those who saw them. Not only the fact of the injury 
is to be established by an eyewitness, but also the facts and circumstances of the 
accident, that is, the operating cause of the injury. Enough must be testified to 
by eyewitnesses to show the operating cause of the injury, or at least to show 
that at the time of the injury there was an operating cause to which the accident 
may fairly be attributed, and to indicate in a general way the nature of that cause 
and the manner of its working.” 

To the same effect is the case of Bankers’ Health & Accident Ass’n v. 
Wilkes (Tex. Civ. App.) 209 S. W. 230. 

We hold, therefore, that the testimony of Wolf and Washburn was sufficient 
to go to the jury as a purported compliance with the policy requirement speci- 
fied. 

We may add here that the pertinency of the recited events preceding the 
night of the shooting is, not that they tend to implicate other persons in the 
shooting, but that they tend to account for the conduct of the insured consistently 
with the theory of accident. 


[6] III. Three doctors were called to attend the insured at the time of his 
injury—Drs. May, Jones and Dittmer. The defendant called each of said doc- 
tors as a witness, and offered to prove by him certain statements made by the 
insured on the night of his injury concerning the method of the injury and tend- 
ing to show that it was self-inflicted. This offered evidence was objected to by 
the plaintiff on the ground, among others, that the communication was confiden- 


tial and privileged within the meaning of the statute in such cases. Section 
11263 provides: 


“No practicing attorney, counselor, physician, surgeon, or stenographer or 
confidential clerk of any such person, who obtains such information by reason of 
ais employment, minister of the gospel or priest of any denomination shall be 
allowed, in giving testimony, to disclose any confidential communication properly 
intrusted to him in his professional capacity, and necessary and proper to en- 
able him to discharge the functions of his office according to the usual course of 
practice or discipline.” 

These doctors were concededly attending the insured in a professional ca- 
pacity. It is argued by the appellant, however, that the information thus given 
by the insured was not “necessary and proper to enable the doctors to discharge 
the function of their office.” We have held repeatedly that we will draw no fine 
lines as to whether a communication is necessary or unnecessary. It is the policy 
of the statute to provide for great freedom of disclosure by a patient to his 
physician. The patient is not in a position to know what disclosure may be 
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necessary and what may be unnecessary. He could know the distinction only by 
inquiry from the physician himself or from other expert advice. All our pre- 
vious cases take a broad ground upon this ‘subject, and construe the statute 
liberally to the protection of the confidence reposed by a patient in his physi- 
cian. See Prader v. Accident Ass’n, 95 Iowa, 149, 63 N. W. 601: Battis v. Railway 
Co., 124 Iowa, 623, 100 N. W. 543; Hanson v. Kline, 136 Iowa, 101, 113 N. W. 
504; Roberts v. Hennessey, 191 Iowa, 86, 181 N. W. 798. 

It is further contended by appellant, however, that the statutory privilege 
:n question had been waived by the insured by a provision in his policy. The ap- 
plication for insurance made by the insured contained the following question and 
answer: 

“Q. In so far as you are permitted to do so under the laws of the state in 
which you now reside, for yourself, and for your beneficiary, do you consent 
that any physician or surgeon who has been consulted by you may be examined 
touching any knowledge he may have acquired by reason of his relation to you, 
und give information in regard thereto pending the acceptance of this applica- 
tion, and in the event of any claim being made under the certificate to be issued 
on this application? <A. Yes.” 

[7-9] It is contended by appellant that by such application the insured waived 
the privilege of the statute on confidential communication. It is undoubtedly 
true that a patient may waive his privilege, and that he may do so by contract in 
advance. But it is contended by appellee that the proviso above quoted has no 
application to the particular question before us. It will be noted from a reading 
of the quoted proviso that the waiver speaks in the present and in the past tense, 
and that it does not in terms refer to future communications. The appellant 
construes this proviso as though it read as follows: 

“In so far as you are permitted to do so under the laws of the state in which 
you now reside, for yourself and for your beneficiary do you consent that any 
physician or surgeon who has been consulted by you (or may hereafter be 
consulted by you) may be examined,” etc. (The parenthesis is ours.) 

We think appellee’s position is well taken, and that the insured did not pur- 
port to waive the confidence of communications which he might thereafter make. 
The parenthetical words are not in the proviso, and the appellant is not entitled 
to enlarge, by interpretation, the policy which was formulated by itself. 

[10] IV. The defendant produced the witness Smith, and offered to prove by 
him certain admissions made by him by the insured in conversation, which 
tended to support the claim of attempted suicide. Objection to the offer was 
sustained as being incompetent and hearsay and no part of the res gestae. 

Appellant plausibly contends that the evidence was admissible as being an 
admission of the assured, who was the only person in interest in the control of 
the policy at the time the admission was made, and that therefore it was not 
hearsay. It is the settled law of this state that the beneficiary of an insurance 
policy takes under her own right, and not as representative of, or through, the 
assured, and that the declarations of the insured are not binding upon her. Ver- 
non v. Traveling Men’s Ass’n, 158 Iowa, 597, 138 N. W. 696; Sutcliffe v. Travel- 
ing Men’s Ass’n, 119 Iowa, 220, 93 N. W. 90, 97 Am. St. Rep. 298; Seiler v. Ass'n, 
105 Iowa, 87, 74 N. W. 941, 43 L. R. A. 537; Parker v. Des Moines Life Ass'n, 108 
Towa, 117, 78 N. W. 826. To the same effect see Maine v. Maryland Casualty 
Company, 172 Wis. 350, 178 N. W. 749, 15 A. L. R. 1536; Patterson v. Ins. Co., 100 
Wis. 118, 75 N. W. 980, 42 L. R. A. 253, 69 Am. St. Rep. 899; Rawson v. Milwau- 
kee Life Ins. Co., 115 Wis. 641, 92 N. W. 378. 


The rule is not without its salutary reasons. Ordinarily, a beneficiary is in 
no position to disprove or to deny alleged admissions of the deceased insured. 
The rule has its application, not to transactions between the insured and the 
insuring company, but to the conversations or statements of the insured with, or 
to, third persons. 


[11, 12] It is further urged, however, by the appellant that this evidence was 
admissible as a part of the res gestae. The trial court held that it was not. More 
than two hours intervened after the event before the alleged statement was made. 
The lapse of time would not of itself bar consideration of the evidence as res 
gestae. but the time expired is not of itself the criterion. No hard and fast rule 
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has ever been laid down to determine what hearsay statement may or may not be 
deemed as res gestae. The question is one which is addressed very largely to 
the sound discretion of the trial court. We have seldom interfered with the ex- 
ercise of such discretion. Lynch v. Egypt Coal Co., 190 Iowa, 1272, 181 N. W. 
385; Clark v. Van Vleck, 135 Iowa, 194, 112 N. W. 648; Armil v. C., B. & Q. Rail- 
way, 70 Iowa, 130, 30 N. W. 42. . 

In the latter case we said: 

“It is difficult, if not impossible, to say definitely what constitutes a part 
of the res gestae. No absolute rule is or can be established in relation thereto. 
A discretion is and must be reposed in the court, and therefore each case must 
jargely depend upon the circumstances surrounding the transaction.” 

Upon the record before us we would not be justified in reversing the ruling 
of the trial court at that point. See, also, State v. Deuble, 74 Iowa, 509, 38 N. W. 
383. In that case we reversed the trial court. 

What we have here said is alike applicable to the offered testimony of the 
witness Leighton. The foregoing comprises the principal assignments argued. 
We find no reversible error in the record. 

The judgment below is accordingly affirmed. 

Affirmed. 

De Graff, Albert, Morling, and Wagner, JJ., concur. 


FIDELITY & CASUALTY CO. OF NEW YORK v. BYNUM. 
Court of Appeals of Kentucky. Oct. 18, 1927. 
298 Southwestern Reporter 1080. 

1. INSURANCE—POLICY COVERING TOTAL ILLNESS DISABILITY, 
PREVENTING ASSURED FROM PERFORMING DUTIES PERTAIN- 
ING TO “HIS OCCUPATION,” PRECLUDED CREDIT FOR EARNINGS 
IN ANOTHER BUSINESS WHILE SO DISABLED. 

Policy insuring against “Total illness disability that continuously prevents 
the assured * * * from performing each and every duty pertaining to his oc- 
cupation,” which was stated to be that of retail groceryman, insured him against 
disability to perform duties pertaining to such occupation only, so that insurer 
was not entitled to credit for amounts earned by insured in another business 
while disabled to follow stated occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

2. INSURANCE—COURT CANNOT ADD CONDITIONS TO POLICY. 
Court cannot add conditions to insurance policy which the writing does not 

contain. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—CONTRACT IS NOT STRICTLY CONSTRUED AGAINST 
INSURED, WHOSE DECEPTION WILL NOT BE ALLOWED BY 
TECHNICAL CONSTRUCTION DEFEATING POSSIBLE ONE IM- 
PORTED BY TERMS OF POLICY. 

Insurance contract is not strictly construed against insured, whose deception 
by conditions set down in insurer’s language will not be allowed by technical con- 
— defeating a possible and not impracticable one imported by terms of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4, INSURANCE—“TOTAL DISABILITY TO FOLLOW USUAL OCCUPA- 
TION,” MEANS INCAPACITY TO PERFORM ANY SUBSTANTIAL 
PART OF ORDINARY DUTIES, THOUGH ABLE TO BE AT PLACE 
OF BUSINESS. pee 
Total disability to follow insured’s usual occupation arises where he is in- 

capacitated from performing any substantial part of his ordinary duties, though 

still able to perform a few minor duties and be present at his place of business. 
_[Ed. Note—For other definitions, see Words and Phrases, First and Second 
Series, Total Disability.] 
(For other cases, see Insurance, Dec. Dig. § 524.) 
Appeal from Circuit Court, McCracken County. 
Action by S. E. Bynum against the Fidelity & Casualty Company of New 
York. Judgment for plaintiff, and defendant appeals. Affirmed. 





306 The Insurance Law Journal, Vol. 70 [Feb., 1928 


W. A. Berry, of Paducah, for appellant. 

C. C. Grassham and L. B. Alexander, both of Paducah, for appellee. 

Hosson, C. The Fidelity & Casualty Company issued to appellee a policy, 
which, among other things, contained the following provision: 

“The Fidelity & Casualty Company of New York (herein called the company) 
does hereby insure the person (herein called the assured) named in statement A 
of the schedule of warranties against— 

“(1) Bodily injury sustained during the term of one year. * * * 

“(2) Illness, contracted by the assured during the term of 350 days from noon, 
standard time, of the 15th day after the day that this policy is dated, and necessarily 
resulting in— 

“(a) Total illness disability that continuously prevents the assured for a period 
beginning during the said term from performing each and every duty pertaining 
to his occupation. * * * 

“Article 1. If the assured suffers total illness disability, the company will 
pay the assured so long as he lives and suffers said disability $25 a week.” 

“Article 30. If the assured is injured fatally or otherwise in any occupation 
classed by the company as more hazardous than that stated in the policy, the com- 
pany’s liability shall not exceed such proportion of the principal sum or other 
indemnity under this policy as the premium paid by him will purchase at the 
rates fixed by the company for such increased hazard. 

“Article 31. The assured’s occupation is: Retail groceyman. 

“Article 32. The duties of the assured’s occupation are fully described as fol- 
lows: Office and counter. 


‘ “Article 33. The assured’s occupation is classed by the company as: Pre- 
erred. 


“Article 34. The premium for the term of this policy is $95.” 


Appellee was then conducting a retail grocery store, and had been in the busi- 
ness something over 20 years. During the term of the policy, he developed tuber- 
culosis. He sold his store, quit business, as his health was such that he was unable 
to perform the duties pertaining to his occupation. He went out to Oklahoma and 
tried to run a business ‘there for a few months, but, finding that his health was no 
better, he sold out and came back to Kentucky, and for four years lived on a farm, 
doing nothing. He presented his claim for total disability to the company, and 
it paid him $25 a week for these four years. At the ad a the four years, he 
moved to Paducah, and the company refused to pay him any longer. He then 
brought this suit. The company filed an answer denying that he was totally disabled 
from performing the duties of his occupation. The defendant then filed an 
amended answer in which it alleged that since January 1, 1926, and for a long 
time before that, appellee had been engaged in other business than that of a 
groceryman, and in such business had made more money as a result thereof than 
the amount sued for by him, and he had lost nothing by reason of the disability 
sued for. It prayed that, if it was held liable, it should be given credit for the 
amounts so earned by appellee, which were in fact more than he claimed under 
the contract sued on. The appellee demurred to the amended answer, the court 
sustained the demurrer, and the company excepted. The evidence was heard. At 
the conclusion of the evidence the company moved the court to instruct the jury 
that total disability means that appellee “is unable to do all the substantial acts 
necessary to be done in the prosecution of his business.” The court refused to give 
this instruction, and instructed the jury that total disability was such as “prevents 
him from performing each and every duty pertaining to his occupation as retail 
groceyman.” The jury found for the plaintiff. The court overruled the com- 
pany’s motion for a new trial, and it appeals. 


The proof on the trial showed that the appellee, while living in Paducah, spent 
a large part of his time in the office of Joe Ryan, a real estate agent. But he 
testified that he was only loafing there, although he at times tried to help Ryan 
in his business in return for Ryan’s hospitality. He had no license to do the 
business of a real estate agent. In the last year he had made four trades for lots, 
buying and selling for a little more than he gave for them, but this was all he had 
done. His tuberculosis was active. He had constant fever. He had to lie 
down some during the day and was totally disabled to carry on the business of a 
retail groceryman. The testimony of physicians clearly establish the fact as to 
the progress of the disease and his total inability to carry on the business of a 
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retail groceryman. But there was some evidence tending to show that he could to 
some extent carry on the business of buying and ‘selling real estate. 

[1] The case turns on whether under the policy the company insured him 
against total disability to carry on the business of a retail groceryman or whether 
it only insured him against total disability to carry on any business in which he 
might be engaged during the time sued for. In National Life & Accident Insur- 
ance Co. v. O’Brien, 155 Ky. 498, 159 S. W. 1134, the insurance was of a disability 
which “prevented the insured from performing every duty pertaining to any 
business or occupation.” In Hagman v. Equitable Life Assurance Society, 214 Ky. 
56, 282 S. W. 1112, the disability insured against existed if the insured was “per- 
manently unable to engage in any occupation or perform any work for compensa- 
tion of financial value.’ There are many like cases, in all of which it was held 
that the thing insured against was a disability to work in any occupation. See 
notes, 24 A. L. R. 203. But that is not this case. There are no such provisions 
in the policy sued on. 

In this policy the thing insured against is total illness disability that con- 
tinuously prevents the assured from performing each and every duty pertaining 
to his occupation. His occupation is stated to be retail groceryman. So by the 
terms of the policy the disability insured against is a disability to perform each and 
every duty pertaining to his occupation as a retail groceryman. In article 30, 
it is provided that, if the assured is injured in any occupation classed by the com- 
pany as more hazardous than that stated in the policy the company’s liability shall 
not exceed such proportion of the principal sum as the premium paid by him 
will purchase at the rates fixed by the company for such increased hazard. From 
this provision it is clear that the amount to be paid the insured depends upon his 
occupation at the time of his injury, and that, if he is totally disabled to follow 
that occupation, he is entitled to the sum that he would have received had he been 
engaged in this occupation at the time the policy was issued. It cannot be that one 
rule will apply to disability from accident and another to disability from disease, 
for the same words practically are used in each case. 

[2-4] A man who is past middle life and had followed one business all of his 
life and knew nothing of any other business might very reasonably take out insur- 
ance, insuring him in a fixed sum in case he became disabled to follow the only 
business he knew anything about. This is practically what the insured did. If the 
company wished to have credit by anything that he might make in some other 
business, although he was disabled to follow his stated occupation, it should have 
so provided in the policy. The court cannot add conditions to the policy the writ- 
ing does not contain. On its face the insured obtained, by the policy, indemnity 
in case he became disabled by sickness from performing all the duties of his 
occupation. It was an insurance against the loss that would come to him if he be- 
came totally disabled to follow his business, A man with a family dependent upon 
him might reasonably desire such insurance, for he would be uncertain what he 
could make in any other business, and he would thus secure a certain support. The 
contract is not strictly construed against the insured. 

“The reason for the rule is that the insurer with deliberation and care has 
set down in its own language the conditions of its contract; if it is not unreasonably 
susceptible of a construction against the insurer, then it is likely that the assured 
understood it that way. It would not be right to allow such a deception to prevail, 
as would follow if a technical construction were allowed to defeat a possible and not 
impracticable one imported by the terms. Having the choice of words, the insurer 
ought to have so expressed itself as to leave no doubt, and as to forestall mis- 
— Fidelity & Casualty Co. of New York v. Hart, 142 Ky. 31, 133 S. 


“Total disability to follow one’s usual occupation or employment as used in an 
accident policy means wholly disabled from performing the usual and customary 
duties of one’s employment, and consequently the insurer ‘is not liable as for total 
disability where the accident has merely prevented the insurer from accomplish- 
ing as much in a day’s work as before. But, where the insured is incapacitated 
from performing any substantial part of his ordinary duties, a case of total dis- 
ability is presented, although he is still able to perform a few minor duties, and a 
fortiori mere attendance at the insured’s place of business will not prevent a re- 
covery where he is wholly unable to discharge any of the duties of his position.” 
1C. J. 463, § 163. 

In the notes to this section, a number of cases are collected which fully sustain 
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the text. Among the cases that have been decided are those of a physician or a 
farmer. Certainly the application of the rule would be conceded in the case of a 
professional man, who had practiced his profession over 20 years and knew no other 
business. The reasons for the rule apply equally to any other occupation. 

The evidence leaves no doubt that the assured was totally disabled to discharge 
any of the duties of his occupation. 

Judgment affirmed. 


MULCAHY v. TRAVELERS’ INS. CO. 
Supreme Judicial Court of Massachusetts. 
Worcester. Nov. 25, 1927. 
158 Northeastern Reporter 764. 
1. INSURANCE—ACCIDENT INSURANCE POLICY MUST BE READ IN 

LIGHT OF STATUTES (G. L. c. 175, § 108, cl. [f] 1 and 6). 

Accident insurance policy providing, if insured changed occupation to more 
hazardous one, that recovery should be based on premium rates and classifications 
of risks last filed in accordance with law, had to be read in light of G. L. c. 175, 
§ 108, cl. (f) 1 and 6. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


2. INSURANCE—UNDER PROVISIONS OF ACCIDENT POLICY FIXING 
AMOUNT OF RECOVERY, WHERE INSURED CHANGES OCCUPA- 
TION, RATES AND CLASSIFICATIONS ON FILE AT TIME OF 
INJURY GOVERN (G. L. c. 175, § 108, cl. [a], and cl. [f] 1 and 6). 
Accident insurance policy, providing that policy contained entire contract, 

except that it might be modified by insurer’s classification of risks and premium 

rates in event insured was injured after having changed occupation to more 
hazardous one, and that, if state required rates and classifications to be filed, rates 
and classifications “mentioned in this policy shall mean only such as have been last 
filed by company in accordance with such law,” did not make statement of rates 
filed when policy was issued one referred to, but rather the statement of rates and 
classifications filed at time of injury, under G. L. c. 175, § 108, cl. (a) and clause 
(4) 1 and 6. 
(For other cases, see Insurance, Dec. Dig. § 531.) 


3. INSURANCE—STATUTE RELATING TO RECOVERY WHERE IN- 
SURED CHANGES OCCUPATION CONTEMPLATES THAT DIFFER- 
ENT CLASSIFICATIONS AND RATES MAY BE MADE AFTER ISSUE 
OF POLICY, BUT BEFORE INJURY OCCURS, WHICH WHEN FILED 
‘a tak oe RECOVERABLE (G. L. c. 175, § 108 cl. [a], and cl. 
[f] 1 and 6). 

G. L. c. 175, § 108, cl. (a), requiring insured to file table of rates with in- 
surance commissioner and clause (f) 1 and 6, relating to amount recoverable on 
accident insurance policy, where insured changes occupation to more hazardous 
one, contemplate that different classifications and rates of premium may be made 
after issue of policy, but before occurrence of injury for which indemnity is claimed, 
and when filed in accordance with law they will affect amount recoverable. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


4. INSURANCE—RULE REQUIRING INSURANCE POLICY TO BE CON- 
STRUED MOST STRICTLY AGAINST INSURER DOES NOT COMPEL 
COURT TO GIVE UNREASONABLE INTERPRETATION TO IT. 
Rule of construction that language of policy of insurance is to be construed 

most strictly against insurer does not compel court to give an unreasonable in- 

terpretation, nor one that results unjustly. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Report from Superior Court, Worcester County; H. T. Lummus, Judge. 

Suit by Mary A. Mulcahy against the Travelers’ Insurance Company. | 
demurrer to part of defendant’s answer was sustained. On report. Order sustain- 
ing demurrer reversed, and demurrer overuled. 

E. P. McKeon, of Worcester, for plaintiff. 

C. C. Milton, of Worcester, for defendant. } 

Wart, J. The plaintiff, the beneficiary named in a policy of accident insurance 
issued by the defendant to her son, John M. Mulcahy, on March 11, 1921, brings 
suit to recover the full amount of the indemnity ($7,500) set out in the policy at 
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the date of its issue. The defendant contends that, if anything is due the plaintiff, 
the amount is $2,270.50. 

At the date on which the policy took effect, John M. Mulcahy’s occupation was 
that of proprietor manager of a custom shirt company, performing office, traveling 
and executive duties. According to the statement of premiums and classification 
of risks then on file with the commissioner of insurance, it was classified as “select,” 
and the premium was fixed at $7.75 for insurance in $7,500. At the time of the 
injury for which indemnity was claimed, September 2, 1925, he was also occupied 
and was performing duties as a prohibition enforcement officer. No such occupa- 
tion was in existence when the table of rates and manual of classification of risks 
in force at the issue of the policy was filed, and no such occupation was classified in 
March, 1921, nor had a premium for the risk of one so occupied then been fixed. 
On February 14, 1922, the defendant filed with the Commissioner for the first 
time a classification as prohibition enforcement officer, and a premium rate of $25.60 
for insurance in $7,500. 

The policy was “issued for a term of three months, to commence on the 11th 
day of March, 1921, * * * but it may be renewed with the consent of the com- 
pany, from term to term of three months, each, by the payment of the premium 
in advance.” John M. Mulcahy paid premiums of $7.75 at periods of three months 
up to September 3, 1925, the time of his death, to continue the policy in force. His 
last payment was made June 11, 1925. 

The principal question for our determination is whether payment in that amount 
by one occupied as he was at the time of his death entitles his beneficiary to indemnity 
in $7,500, or only to such proportion of that sum as the premium paid would have 
purchased at the rate then fixed for such occupation. The answer must be found 
from the proper construction of the language of the policy. 

It stated that it contained— 

“the entire contract of insurance, except as it may be modified by the company’s 
classification of risks and premium rates, in the event that the insured is injured 
after having changed his occupation to one classified by the company as more 
hazardous than that stated in the policy, or while he is doing any act or thing 
pertaining to any occupation so classified, * * * in which event the company will 
pay only such portion of the indemnities provided in the policy as the premium paid 
would have purchased at the rate but within the limits so fixed by the company 
for such more hazardous occupation. If the law of the state in which the in- 
sured resides at the time this policy is issued requires that prior to its issue a 
statement of the premium rates and. classification of risks pertaining to it shall 
be filed with the state official having supervision of insurance in such state, then 
the premium rates and classification of risks mentioned in this policy shall mean 
only such as have been last filed by the company in accordance with such law, but 
if such filing is not required by such law, then they shall mean the company’s 
premium rates and classification of risks last made effective in such state prior to 
the occurrence of the loss for which the company is liable.” 


The law of Massachusetts—G. L. c. 175, § 108, clause (a)—requires that, before 
policy issued and for which no premium was then established, but which subse- 
with the commissioner of insurance. The insured resided in the state. He changed 
his occupation to one which was not set out in the manual of risks on file when the 
policy issued and for which no premium was then established, but which subse- 
quently and before the occurrence of the loss was set out in a table of rates 
or manual of risks duly filed according to law, and there classed as more hazardous 
than the one stated in the policy, and for which a higher premium was fixed. The 
Plaintiff contends that the language of the policy just quoted makes the state- 
ment on file when the policy was issued the one “last filed by the company in 
accordance with such law,” and the one and only classification of risks and premium 
rates which can modify the contract “in the event that the insured is injured after 
having changed his occupation to one classified by the company as more hazardous 
than that stated in the policy.” 


__ [1,2] Such a construction is too narrow. The policy must be read in the 
light of our statutes. General Laws, c. 175, § 108, requires that the policy must 
contain : 


Clause (f) (1): 


“A provision that such policy and such papers as may be attached to or en- 
dorsed thereon shall constitute the whole contract of insurance, except as the 
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same may be affected by any table of rates or classification of risks filed-by the 
company with the commissioner.” . 

And clause (f) (6): 

“A provision that if the insured is injured * * * after having changed his 
occupation to one classified by the company as more hazardous than that stated in 
the policy or while he is doing any act or thing pertaining to any occupation so 
classified, * * * the company will pay such proportion of the indemnities pro- 
vided in the policy as the premium paid would have purchased at the rate, but with- 
in the limits fixed by the company, for such more hazardous occupation according 
to the company’s rates and classification of risks filed with the commissioner prior 
to the occurrence of the injury * * * for which indemnity is claimed. As an 
alternative to the provisions of this paragraph the policy may provide that no re- 
duction shall be made in any indemnity therein provided for by reason of any 
change in the occupation of the insured or by reason of his doing any act or thing 
pertaining to any other occupation.” 

[3] These provisions of law were in force when the policy issued. The policy 
complied with them. It did not provide in express terms for no reduction in the in- 
demnity by reason of change of occupation. The statute manifestly contemplates 
that different classifications and rates of premium may be made after the issue of 
a policy but before the “occurrence of the injury” for which indemnity is claimed, 
and that, when filed in accord with law, they will affect the amount recoverable; 
for it provides, in clause (f) 1, for modification by “any” table of rates or classifi- 
cation of risks, and for payment, in the event of change of occupation clause (f) 6, 
in accord with the table of rates and classification filed “prior to the occurrence of the 
injury.” Had the Legislature intended otherwise, “then,” or “previously,” or a 
word of similar meaning, would probably have been inserted in clause (f) 1, 
before the words “filed by the company”; or, more simply, “the” would have 
been used, instead of “any.” The exception in clause (f) 1 is practically without 
significance, unless it deals with tables to be filed after the issue of the policy. 
Clauses (f) 1 and (f) 6 become inconsistent, if so construed as to confine the 
tables of risks and premiums to such as are on file when the policy is issued. 

[4] The plaintiff urges that the insurer has designated the rates and classifica- 
tion which are to control as “only such as have been filed by the company in accord- 
ance with such law,” and must have intended those last filed before the issue of the 
policy. We are not unmindful of the rule of construction that the language of 
a policy of insurance is to be construed most strongly against the insurer. Farber 
v. Mutual Life Ins. Co. of New York, 250 Mass. 250, 254, 145 N. E. 535, 36 A. L. R. 
806. The rule does not compel us to give an unreasonable interpretation nor one 
which results unjustly. Greenough v. Phoenix Insurance Co., 206 Mass. 247, 251, 92 
N. E. 447, 138 Am. St. Rep. 383; Lunt v. A&tna Insurance Co., 253 Mass. 610, 616, 
149 N. E. 660. Full force is given the words used if we construe them to mean 
“such as have been last filed in accordance with the law of such state,” rather than 
“such as have been then last filed in accordance with the existing law.” It is more 
reasonable to suppose that the parties intended to require an insured who changes 
his occupation to ascertain whether his action affects his rate of premium or the 
amount of his indemnity, rather than to impose upon the insurer the burden of 
keeping itself informed at all times in regard to the occupation of the insured. This 
is especially true where, as here, the words of the policy give notice that such change, 
if to a more hazardous occupation, will lessen the indemnity in an amount fixed 
by a change in the rate of premium. The construction contended for by the 
plaintiff would render immaterial all rates and classifications made after the issue 
of the policy. It would make the reference to the table or manual filed prior 
to the occurrence of the injury meaningless; for we cannot suppose any one would 
contemplate that the amount recoverable could be changed after the right to re- 
cover had accrued. It would leave open to the insured opportunity to change his 
occupation from that stated in the policy to any occupation which by chance was 
not included in the table of rates and manual of classification of risks on file when 
the insurance attached, no matter how hazardous in comparison with the original 
employment, and without affecting his right to indemnity. 

We cannot so construe this policy. Morse v. Fraternal Accident Ass'n, 190 
Mass. 417, 77 N. E. 491, 112 Am. St. Rep. 337, is not controlling here. The language 
there construed differs from the words of the policy before us. Moreover, there 
was no statute in force when that case was decided dealing with the provisions to be 
inserted in an accident policy and contemplating that the contract can be “modified 
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by subsequent changes in classification of risks, It was not until St. 1910, c. 493, 
§ 1, that the Legislature regulated the terms of the policy. That decision is based 
upon the determination that the original contract did not provide for alteration. 

It results that the judge in the superior court was wrong in sustaining the de- 
murrer of the plaintiff to so much of the defendant’s answer as sets up this ground 
of defense. The order is reversed, the demurrer is overruled, and the case is to 
stand for further proceedings in the trial court. 

So ordéred. 


MULVIHILL v. COMMERCIAL CASUALTY INS. CO. 
Supreme Court, Appellate Division, Fourth Department. November 2, 1927. 
224 New York Supplement 644. 

2. INSURANCE—POLICY INSURING AGAINST INJURIES BY ACCI- 
DENTAL MEANS INDEPENDENT OF DISEASE, GIVEN NATURAL 
MEANING, WOULD AUTHORIZE RECOVERY FOR INJURY FROM 
FALL RESULTING IN DEATH, THOUGH DISEASE CAUSED BY 
FALL MIGHT HAVE INTERVENED. 

Policy insuring against bodily injuries, effected solely through external and 
accidental means, independently of disease, should be given natural interpretation, 
and would lead average man to understand that injury received by insured to back 
by fall on cellar stairs, if the procuring and efficient cause of insured’s death would 
authorize recovery, though some disease caused directly and solely by injury, such 
as pneumonia or gangrene, might have intervened. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


3. INSURANCE—FALL BY INSURED, RESULTING IN GANGRENE AND 
DEATH, HELD “ACCIDENT,” WITHIN POLICY INSURING AGAINST 
INJURY BY ACCIDENTAL MEANS INDEPENDENTLY OF DISEASE. 
In action on policy insuring against bodily injuries effected solely through acci- 

dental means independently of disease, fall by insured on cellar stairs resulting in 

gangrene and death was an “aocident” within terms of policy. 
(For other cases, see Insurance, Dec. Dig. § 454.) 


4. INSURANCE—ACCIDENT POLICY SHOULD BE LIBERALLY CON- 
coaae” IN FAVOR OF INSURED AND STRICTLY AGAINST IN- 

URER. 

Policy insuring against injury by accidental means independently of disease, 
having been drawn by insurer, should be liberally construed in favor of insured 
and strictly construed against insurer. 

(For other cases; see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—WHETHER INSURED FALLING DOWN STEPS, RE- 
SULTING IN GANGRENOUS CONDITION AND DEATH, SUSTAINED 
ACCIDENTAL INJURY CAUSING DEATH INDEPENDENTLY OF DIS- 
EASE, UNDER ACCIDENT POLICY, HELD FOR JURY. 

In action on policy insuring against bodily injuries effected solely through 
accidental means, independently of disease, where evidence showed insured fell 
down cellar stairs, resulting in gangrenous condition and death, it was for jury 
to say whether insured sustained an accidental injury resulting in death inde- 
pendently of disease, and grant of nonsuit on ground that there was no question of 
fact to be submitted to jury was error. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Trial Term. Onondaga County. 

Action by Alice M. Mulvihill against the Commercial Casualty Insurance Com- 
pany. From a judgment of nonsuit in favor of defendant against the plaintiff for 
$91.41 costs, plaintiff appeals. Reversed, and new trial granted. 

Argued before Hubbs, P. J., and Clark, Crouch, Taylor, and Sawyer, JJ. 

Byrne, Byrne & Lowery, of Syracuse (Richard P. Byrne, of Syracuse, of 
counsel), for appellant. 

Gibbons & Pottle, of Buffalo (Frank Gibbons, of Buffalo, of counsel), for 
respondent. 

_ Cuark, J. This action was brought to recover on a policy of accident insurance 

issued by the defendant to John C. Mulvihill, husband of plaintiff, the beneficiary 

named in the policy. The policy provided, among other things, that the insurance 
company (defendant )— 
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“does hereby insure John C. Mulvihill (hereafter called insured) * * * against 
bodily injuries, effected solely through external, violent and accidental means, in- 
dependently and exclusively of disease, whether disease pre-existed or be after- 
wards contracted.” 

At the close of plaintiff’s case, on motion of counsel for the defendant, the 
court granted a nonsuit on the ground, as stated in substance by the court, that 
under this form of contract there was no question of fact to be submitted to the 
jury. 

The insured, on the 6th day of April, 1926, resided in the city of Syracuse 
with his wife; he was 52 years of age and his general health was good. During the 
forenoon of that day he had been working around the house and yard, and just 
about noon his wife heard a bumping or thumping noise on the cellar stairs. On 
looking, she discovered her husband lying on the concrete cellar floor at the foot of 
the cellar stairs. She assisted him to arise, and with difficulty he was gotten up- 
stairs and to his bedroom, which he never left, except to go to a nearby bathroom, 
He died on the 12th day of May, 1926, having been under the care of a physician 
from the day of the accident. 

Plaintiff brings this action to recover under the policy issued by defendant, 
which was in force at the time of the accident and death, claiming that the death 
resulted from bodily injuries sustained by insured when he fell down the cellar 
stairs on the 6th day of April, and that the death was the result of bodily injuries 
“effected solely through external, violent, and accidental means, independently and 
exclusively of disease,” while the defendant, disclaiming liability, contends that the 
death was caused by disease, and that under the wording of the policy plaintiff is 
not entitled to recover. 

[1] There having been a nonsuit, plaintiff is entitled to the most favorable 
inferences justified by the evidence. It is undisputed that on the arrival of the 
physician, soon after insured had gotten to his bed on the day he fell, he was 
suffering great pain in the back, from the shoulders down to the hips, and 
stated that he had fallen and struck on his back. The pain was _ particularly 
severe when he was moved. The next day the pain was more severe, and 
there was a discoloration over the region of the hips, which covered an area 
14 inches long and 7 inches wide. The pain continued and increased from day 
to day, and on April 16th this area had the appearance of softening or break- 
ing down, and the lungs began to be affected, water-soaked or soggy, as the 
physician expressed it. In the meantime the temperature of the insured increased, 
and on April 26th it rose from 99 to 101, and it kept on increasing until the night 
before his death it rose to 106.8, and at one time to 107. Death followed on the 
12th day of May, 1926. The pain had continued uninterruptedly from the day 
of the first visit of the physician, and the area of the back, which at first had 
shown a discoloration, and which finally became soft, broke down, became covered 
with sores, a pussy condition resulted, and gangrene followed. 

The attending physician testified that the death of the insured was caused by 
the fall of April 6th. After physician, Dr. B. O. Murphy, an expert called by 
plaintiff, answering a hypothetical question propounded to him, stated that the 
cause of death was the accidental injury to the back, April 6, 1926, and that the 
gangrenous condition was caused by the fall, and that the bruised tissues on the 
back were caused by the fall, and that the destruction of the tissues set in imme- 
diately after the fall, and continued to extend until the patient’s death. Testi- 
mony to the same effect was given by another physician, called by plaintiff as an 
expert, who testified that the death of the insured was caused by the injury to his 
back April 6, 1926. by 

Defendant urges that in the death certificate the attending physician had 
stated that the causes which produced death were “fall to cellar, broncho-pneumonia, 
or possible septic pressure, injury to back,” and that statement, with the testimony 
given by the physician on cross-examination, that pneumonia and gangrene were 
disease, established the fact that his death was not effected solely through external, 
violent, and accidental means, independently and exclusively of disease, and that 
therefore the nonsuit should be sustained. | 

[2] We reach a different conclusion. The language of the policy should be 
given a natural interpretation, and, however adroitly the clause in question was 
drawn, it fails of its object, if we give the words used their ordinary meaning as 
they would be understood by the average man. We believe the meaning which 
the average man would understand from these words would be that, if the pro- 
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curing cause of death was the injury received by insured to his back by the 
fall on the cellar stairs, if that was the efficient cause of the death, plaintiff 
could recover under the policy, even though some disease, caused directly and solely 
by the injury, such as pneumonia or gangrene, might have intervened. Freeman 
vy. Mercantile Mut. Acc. Ass’n, 156 Mass. 351, 30 N. E. 1013, 17 L. R. A. 753; 
Martin v. Manufacturers’ Accident Ins. Co., 151 N. Y. 94, 45 N. E. 377 Paul v. 
Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758. 

[3] The history of this transaction beginning with Mr. Mulvihill’s fall on the 
cellar stairs, and ending with his death on the 12th day of May, was an accident, 
and, that being so,’ plaintiff’s claim under the policy should at least have been 
passed upon by the jury. Connelly v. Hunt Furniture Co., 240 N. Y. 83, 147 
N. E. 366, 39 A. L. R. 867; Lewis v. Ocean Accident & Guaranty Corp., 224 N. Y. 
18, 120 N. E. 56,7 A. L. R. 1129, 

[4] This policy was drawn by the defendant, and it should be liberally con- 
strued in favor of the policy holder, and strictly construed against the company 
which prepared it. Finucane v. Standard Accident Ins. Co., 184 App. Div. 280, 
171 N. Y. S. 1018. 

[5] It was for the jury to say, under all the evidence, whether Mr. Mulvihill 
sustained an accidental injury, and that such injury resulted in his death, inde- 
pendently and exclusively of disease. The learned trial court fell into error in 
refusing to submit that question to the jury. Lewis v. Ocean Accident & Guar- 
anty Corp., supra. 

The judgment should be reversed on the law, and a new trial granted, with 
costs to appellant to abide the event. 

Judgment reversed on the law, and a new trial granted, with costs to appellant 
to abide event. All concur. 
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AUTOMOBILE 


BERGERON v. AUTOMOBILE MUT. LIABILITY INS. CO. et al. 
Supreme Judicial Court of Massachusetts. 
Bristol November 23, 1927. 
158 Northeastern Reporter 763. 

1. EQUITY—JUDGE, SITTING IN EQUITY, HAS DISCRETION TO SUB- 

MIT OR DENY FACT ISSUES TO JURY (EQUITY RULE 30). 

Under equity rule 30, in exercise of discretion, judge, sitting in equity, is 
empowered to submit or deny issues of fact to jury. 

(For other cases, see Equity, Dec. Dig. § 377.) 


2. EQUITY—GENERALLY, PLAINTIFF AVAILING HIMSELF OF EQUITY 
JURISDICTION IS NOT ENTITLED, AS MATTER OF RIGHT, TO 
HAVE FACT ISSUE TRIED BY JURY. 

In absence of contrary statutory provision, general rule is that plaintiff avail- 
ing himself of jurisdiction in equity must take it subject to rules governing equity 
courts, and is not entitled, as matter of right, to have fact issue tried by jury. 


(For other cases, see Equity, Dec. Dig. § 377.) 


3. EQUITY—IN SUIT ON JUDGMENT AGAINST INSURER NOT PARTY 
TO PRINCIPAL ACTION DENIAL OF PLAINTIFF’S MOTION TO 
SUBMIT FACT ISSUE TO JURY WAS PROPER (G. L. c. 214, § 3, cl. 10). 
A suit under G. L. c. 214, §3, cl. 10, to recover against insurance company a 

judgment debt, which plaintiff obtained previously against insured, belongs to 

jurisdiction of equity and is triable by court without a jury, and hence denial of 
plaintiff’s motion that fact issue as to whether insured gave notice to insurer of 
accident was not error. 


(For other cases, see Equity, Dec. Dig. § 378.) 


Exceptions from Superior Court, Bristol County; Joseph Walsh, Judge. 

Suit in equity by Denery Bergeron, administrator, against the Automobile 
Mutual Liability Insurance Company and others. Plaintiff’s motion to frame a 
jury issue was denied, and he excepts. Affirmed. Decree to be entered in 
accordance with opinion. : 

D. R. Radovsky and H. W. Radovsky, both of Fall River, for plaintiff. 

E. Martin and A. E. Yont, both of Boston, for defendants. 


Pierce, J. This is a bill in equity, under G. L. c. 214, § 3, cl. 10, to recover 
against the defendant insurance company a judgment debt which the plaintiff, 
as administrator of the estate of Gerard Bergeron, had obtained previously 
against the defendant Mary Anna Janson, the administratrix of the estate of 
Hubert Fontaine, in an action of tort based upon injuries received by, and the 
death of, said Gerard Bergeron caused by the said Hubert Fontaine in the 
operation of an automobile on or about June 21, 1922. 


The defendant insurance company in its answer “admits that it issued a 
policy of insurance to the said Hubert Fontaine, but denies that the said Hubert 
Fontaine has complied with the terms and conditions of the said policy and denies 
that it is liable to the said plaintiff in this action”; and in its amended answer 
says “that the contract of insurance between the respondent and the said Hubert 
Fontaine expressly provided that the agreement was subject among others to the 
following condition, namely, ‘The insured shall give immediate notice with full 
particulars, in form prescribed by the company, of any accident covered by this 
policy ; shall promptly advise the company of any claim or demand made in respect 
thereto, with full particulars;’” and further, that the said Hubert Fontaine did 
not give immediate notice of the accident upon which the original action was 
brought and judgment rendered, and upon which this bill of particulars is based, 
and did not give like notice with full particulars of any claim on account of such 
injuries. 

On the day of the filing of the amended answer and subsequently thereto, the 
plaintiff filed a motion for jury issues as follows: 


“Now comes the petitioner in the above-entitled proceedings and moves that 
the following issue may be framed for a trial by jury in the superior court: Did 
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Hubert Fontaine, the insured, give immediate notice of the accident upon which 
the original action was brought, and of the claim on account of said accident?’” 

This motion was “denied as a matter of law.” The plaintiff excepted and 
upon the agreement of the parties reported the case to this court. 

{1, 2] The question of law intended to be presented to this court is not clear. 
We assume the denial, as matter of law, of the request of the plaintiff to frame 
issues for trial by jury was not on the ground that the judge in his discretion 
was without authority to frame issues to a jury in any equity proceedings or in 
supplementary proceedings, under G. L. c. 214, §3, cl. 10. In the exercise of 
sound discretion a judge, sitting in equity, has power to submit or deny issues of 
fact toa jury. Parker v. Simpson, 180 Mass. 334, 62 N. E. 401; Shapira v. D’Arcy, 
180 Mass. 377, 379, 62 N. E. 412; G. L. c. 214, §§ 34, 35, 37, and equity rule 30. The 
question reported is, Was the plaintiff as a matter of law entitled to have issues 
framed to a jury? In the absence of a statutory provision otherwise, the general 
rule is that a plaintiff who avails himself of jurisdiction in equity must take it 
subject to the rules that govern courts of equity, and that he is not entitled as a 
matter of right to have an issue of fact tried by a jury. Culber v. Hall, 181 Mass. 
24, 62 N. E. 955; McCarthy v. Waltham Co-Operative Bank, 234 Mass. 512, 515, 
25. N. E. 687. 

[3] The plaintiff has obtained a judgment against the administratrix of the 
estate of the principal defendant, and there is no occasion for issues covering 
material facts between her and that defendant as there was in the case of Powers 
y. Raymond, 137 Mass. 483. 

G. L. c. 214, §3, cl. 10, confers an equitable remedy engrafted upon a common- 
law action. Stockbridge v. Mixer, 215 Mass. 415, 102 N. E. 646. It does not in 
terms provide that the plaintiff shall be entitled to have issues framed for the pur- 
pose of deciding facts material to an issue between the principal defendant and 
the defendant insurance company. A suit on a judgment against a defendant 
not a party to the principal action is one purely equitable and similar to a creditor’s 
bill. It belongs to the jurisdiction of equity, and is triable by the court without 
a jury, but therein any issue of fact may be submitted to a jury. Stockbridge v. 
Mixer, supra. The defendant insurance company in the case at bar does not 
seek a jury trial, and the question whether it is entitled to have such a trial is 
not before us. See Merchants’ National Bank of Newburyport v. Moulton, 143 
Mass. 543, 10 N. E. 251. 

The ruling, as we understand it, was right. It results that the action against 
the defendant insurance company should be heard in the equity session of the 
Superior Court, in accordance with the agreement of the parties to the action, 
unless, upon further consideration, the judge in the exercise of his discretion 
directs issues be framed and tried to a jury. 

Decree accordingly. 


W. P. HAMBLIN, INC. v. NEWARK FIRE INS. CO. (No. 6172.) 
Supreme Court of Rhode Island. Nov. 3, 1927. 
139 Atlantic Reporter 212. 

3. INSURANCE—INSURED, KNOWING CONDITIONS OF AUTOMOBILE 
INSURANCE POLICY, WAS BOUND BY THEM. 

Insured, knowing conditions of automobile theft insurance policy, was bound 
by them. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

4 INSURANCE—AGENT, ISSUING AUTOMOBILE INSURANCE POLICY, 
HAD NO AUTHORITY TO WAIVE WRITTEN PROOF OF LOSS, AND 
INSURED COULD NOT RELY ON WAIVER. 

_ Agent, countersigning and issuing automobile theft insurance policy, author- 

wed to receive notice of loss, had no authority to promise payment or waive 

Written proof of loss, and insured had no right to rely on such promise or waiver. 
(For other cases, see Insurance, Dec. Dig. § 556[1].) 


5. INSURANCE—CONDITION REGARDING PROOF OF LOSS, BEING FOR 
BENEFIT OF INSURANCE COMPANY COULD BE WAIVED BY IT. 
Condition of automobile insurance policy, providing for written proof of loss 
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within certain time, being for benefit of insurance company, could be waived by it. 
(For other cases, see Insurance, Dec. Dig. § 555.) 

7. INSURANCE—INSURANCE CORPORATION COULD RATIFY UvX- 
AUTHORIZED WAIVER BY ITS AGENT OF WRITTEN PROOF OF 
LOSS, REQUIRED UNDER AUTOMOBILE THEFT POLICY, OR MAKE 
ANOTHER VALID WAIVER. 

Insurance corporation, acting through its general officers, could ratify unau- 
thorized waiver by its agent of written proof of loss required under automobhile 
theft insurance policy, or make another and valid waiver. 

(For other cases, see Insurance, Dec. Dig. § 555.) 

9. INSURANCE—WHERE INSURANCE COMPANY, BY ITS ACTS AND 
THOSE OF ITS ATTORNEY, CAUSED INSURED TO REFRAIN FROM 
BRINGING SUIT ON AUTOMOBILE THEFT POLICY WITHIN YEAR, 
INSURER WAS ESTOPPED FROM RELYING ON ONE-YEAR LIMI- 
ATION IN POLICY. 

Where insurance company, by its acts and those of its attorney in assuring 
insured that claim for autombile stolen would be paid, induced insured to refrain 
irom bringing suit on automobile theft policy within year, insurer was estopped 
irom.relying on one-year limitation of suit contained in policy. 

(For other cases, see Insurance, Dec. Dig. § 623[3].) 

10. INSURANCE—NONSUITING PLAINTIFF SUING FOR DAMAGES FOR 
LOSS OF AUTOMOBILE, INSURED AGAINST THEFT, FOR FAILURE 
TO MAKE SWORN PROOF OF LOSS, HELD ERROR, IN VIEW OF 
EVIDENCE OF WAIVER BY INSURER. 

Nonsuiting plaintiff suing for loss of an automobile owned by him, and 
insured against theft by defendent, for plaintiff’s failure to make sworn state- 
ment of loss to insurer, Ac/d error, where evidence: tended to show that, by 
referring adjustment to its attorney, insurer waived requirement of written proof 
of loss. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Exceptions from Superior Court, Providence and Bristol Counties; Arthur 
P. Sumner, Judge. 

Action by W. P. Hamblin, Inc., against the Newark Fire Insurance Company. 
Plaintiff was nonsuited, and he brings exceptions. Exceptions sustained, and case 
remitted. 

John R. Higgins, of Woonsocket, for plaintiff. 

Hinckley, Allen, Tillinghast & Phillips, of Providence, for defendant. 

STEARNS, J. This is an action to recover damages for the loss of an automo- 
bile owned by plaintiff and insured by defendant, a foreign insurance company. 
Plaintiff was nonsuited for failure to make a sworn proof of loss to the com- 
pany. The case is here on plaintiff’s bill of exceptions. 

The only exception is to the nonsuit. The facts for the present inquiry are un- 
disputed. Plaintiff, a dealer in automobiles, through its Woonsocket agency made a 
conditional sale of an automobile in July, 1923, to one Charles Koury, on the usual 
terms that title was to remain in the vendor until full payment was made, and 
insured the automobile through one Kirby, defendant’s agent in Woonsocket A 
month later the automobile was stolen from Koury in Providence. Herbert A. 
Doyle, plaintiff's Woonsocket agent, at once notified Kirby of the theft, filled out 
the usual form of notice of loss, and left it with Kirby, who said to him: “This 
will take the usual form that is all you have got to worry about; we will pay that; 
there is nothing more for you to do.” 

It was provided in the policy, which was in the standard form: That the as- 
sured should give written notice of the loss to the company or the agent who issued 
the policy, and within 60 days render a sworn statement to the company. In the 
event of a disagreement, the amount of the loss should be determined by appraisers, 
the assured and the company each to select one, the two appraisers to select an 
umpire. If the appraisers failed to agree, the matter should be submitted to the 
umpire, and the written award of any two of them should determine the amount. 
That no suit should be maintainable, unless commenced within one year after the 
loss and no officer, agent, or other representative of the company should have 
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power to waive any of the terms of the policy, unless such waiver was written upon 
or attached thereto. After his interview with Kirby, Doyle wrote to the company. 
By a letter to him in reply from the main office of defendant in New Jersey Doyle 
was referred to the attorney of the company in Providence. The 60-day period had 
then elapsed. On receipt of this letter he went to the attorney’s office. The attorney 
gave him a report, wherein it appeared the company claimed that Koury had stolen 
the automobile, and Doyle was informed, if this was the fact, the company would 
not pay the loss. He then asked the attorney if the company wanted him to produce 
Koury, and, if he did, if it would pay the claim. The attorney said: “Absolutely; 
you can rest assured it will be paid.” Koury had moved away from Woonsocket, 
but Doyle found him, and together they went to the attorney’s office. The attorney 
called into his office an adjuster of the company, and Doyle stated his claim, and 
told him, if it was not paid, he would bring action at once. He was assured that 
he need not bring suit that the loss would be paid. The attorney asked Doyle to 
name an appraiser, which he did. Defendant has never named its appraiser, and 
now refuses to pay the loss. 

[1-8] On a motion for nonsuit or direction of a verdict for defendant, if there 
is any evidence to support plaintiff’s right of action, the case must be submitted to 
the jury. The truth of plaintiff's evidence and all legitimate inferences therefrom 
favorable to plaintiff are in effect admitted by these motions the weight of the evi- 
dence is not an issue. The correspondence referred to in the testimony was not 
put in evidence by either party, nor was there any evidence of any limitation of 
Kirby's authority other than that in the policy. Kirby was more than a special 
or local agent. He countersigned and issued this policy, which contained the con- 
dition that it should not be valid, unless countersigned by a duly authorized agent 
of defendant. He was also authorized to receive notice of any loss. There was 
thus evidence that he was a general agent of the company. In the recent case of 
Inventasch v. Superior Fire Insurance Co. (decided June 22, 1927) 138 A. 39, we 
held that a general agent under a similar clause in a policy had no authority to 
make an oral waiver of a condition against incumbrances, and that such a clause 
was notice to the insured of the agent’s lack of authority to waive conditions ex- 
cept in writing. Plaintiff knew the conditions of the policy, and was bound by 
them. The agent had no authority to promise payment or waive written proof of 
loss, and plaintiff had no right to rely on any such promise or waiver. So far there 
was no waiver or basis for a claim of estoppel but the condition, being for the 
benefit of the company, could of course be waived by it. As defendant is a corpo- 
ration, it can only act by agents, such as directors, officers, and other individuals. 
The powers of the general officers of an insurance corporation are usually less 
restricted than those of a general agent, and their power to bind the company by 
their acts and declarations is greater. The testimony is that the company referred 
Doyle to its attorney for a settlement. How or by whom the company took this 
action does not appear, but defendant did not question the accuracy of this general 
statement in cross-examination. The company knew the facts. It could ratify the 
unauthorized waiver of its agent, or make another and valid waiver. That the com- 
pany did waive this condition is a reasonable inference from its reference of the 
adjustment to its attorney; otherwise, such a reference was futile It is further to 
he noted in this connection that the authority of an attorney to act for his prin- 
cipal is different from that of a general agent, and in many respects more ex- 
tensive. 

[9, 10] In Metealf v. Phenix Ins. Co., 1 R. I. 307, 43 A. 541, approving Oakman 
v. City Ins. Co., 9 R. I. 356, it was decided that such waiver clause in a policy does 
not apply to the bringing of suits until suit is begun, and hence cannot be applied to 
matters which occurred before suit is brought, and that such a clause has no ap- 
plication to facts creating an estoppel. A distinction between waiver and estoppel 
was recognized and defined in these cases. Waiver and estoppel are of the same 
family, and, although not identical, they have so many elements in common that 
it is often difficult to make a distinction. In the case at bar the company was im- 
mediately informed of the loss. Although the agent’s waiver of sworn proof was 
ineffectual, if the company had knowledge of the situation, and, before the 60 days 
elapsed, so acted as to cause plaintiff to understand that such proof was not re- 
quired, the agent’s acts might well be the basis of an estoppel. The company by its 
acts and those of its attorney caused the plaintiff to refrain from bringing suit 
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within the year. This estops defendant from reliance on the one-year limitation 
of suit. The exception of plaintiff to the nonsuit is sustained. 
The case is remitted to the superior court for a new trial. 


AUTOMOBILE OWNERS’ INS. ASS’N v. HENNESSY. (No. 3457.) 
Court of Civil Appeals of Texas. Texarkana. Oct. 26, 1927. 
Rehearing Denied Nov. 3, 1927. 

299 Southwestern Reporter 281. 

i. INSURANCE—YEAR AND MODEL OF AUTOMOBILE, UNDER FIRE 
AND THEFT POLICY, HELD MATERIAL TO RISK, AND MISREP- 
RESENTATION THEREOF DEFEATED RECOVERY FOR LOSS. 
Under automobile policy insuring against loss by fire, theft, robbery, or pil- 

lage, providing that misrepresentation of statements in application shall render 

contract void, statement that model and style of car were “1921, touring” was 
material to risk and rate of premium to be charged, and where shown to be un- 
true defeated recovery for loss. 

(For other cases, see Insurance, Dec. Dig. § 280.) 


2. INSURANCE—GOOD FAITH OF INSURED UNDER FIRE AND THEFT 
POLICY HELD INSUFFICIENT REPLY TO DEFENSE THAT YEAR 
AND MODEL OF AUTOMOBILE WERE MISREPRESENTED. 

Under automobile fire and theft policy providing that misrepresentation of 
statements in application should render contract void, good faith of insured in 
making representation that car was 1921 touring was insufficient reply to defense 
that year and model were misrepresented. 

(For other cases, see Insurance, Dec. Dig. § 280.) 


Appeal from District Court, Harris County; W. E. Monteith, Judge. 

Action by W. F. Hennessy against the Automobile Owners’ Insurance Asso- 
ciation. Judgment for plaintiff, and defendant appeals. Reversed and rendered, 
with direction. 

See, also, 273 S. W. 1024, 282 S. W. 791. 

Fouts, Amerman, Patterson & Moore, of Houston, for appellant. 

Charles Murphy, of Houston, for appellee. 

Levy, J. The appellee brought the suit upon a policy of insurance. The policy 
insured an Elcar automobile against direct damage or loss by fire, theft, robbery, 
er pillage. The plaintiff alleged in the petition that on November 2, 1922, while 
the insurance was in full force, the automobile was stolen, and that upon finding 
it he discovered that the same had been stripped of its tires, rims, battery, starting 
motor, and other removable parts, and that the remainder of the car, after the 
removal of the parts aforesaid, had been set on fire and the automobile was thus 
totally destroyed. Appellant specially answered that the application for insur- 
ance stated that the car was a 1921 model, when in fact it was a 1919 model, and 
that the representation was a warranty material to the risk and to the rate of 
premium to be charged. 

The court submitted the case to the jury upon the single issue, namely, 
“What was the actual cash value of the automobile immediately before it was 
stolen on November 2, 1922?” The appellant objected to that issue and re- 
quested the following special issue, which the court refused: “What was the 
actual cash value of the automobile immediately before the fire?” The appellant 
further requested, and the court refused to give, a peremptory instruction. Ap- 
pellant assigns error upon the refusal to give the two requested instructions. 

[1, 2] The evidence conclusively shows that the car was first stolen and 
stripped as alleged by plaintiff, and when found that it had been charred or 
burned. The body of the car was still of some value. It is believed that it is 
unnecessary to determine whether or not the liability of the insurance company 
was solely for loss of the car by fire as contended by it under the cited case of 
Ins. Co. v. Owens (Tex. Civ. App.) 272 S. W. 611. For the turning point in this 
case, we believe, is that pertaining to the defense of misrepresentation as to the 
model of the automobile. The policy expressly provided that misrepresentation 
of statements in the application should render the contract void. It conclusively 
appears in this case that the representation in the statement was that the model 
and style of body of the car were “1921, touring.” The statement was material 
to the risk and the rate of premium to be charged, as proved. The model of the 
car, as shown by all the evidence, was 1919. The appellee undertakes to excuse 
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the representation that the car was a 1921 model upon the ground that the 
bill of sale that he took showed the car to be a 1921 model. He admitted that 
he had no other information or knowledge as to the model than that stated in the 
bill of sale. He made no investigation to find out the true model. The recital 
in the bill of sale was shown to be a mistake. The tax collector’s record also 
showed it was listed as a 1919 model. The good faith of appellee, as shown, in 
making the representation of fact was an insufficient reply to the defense. The 
fact represented must be shown to be true. In view of the fact that the car was 
a 1919 model, which was established without contradiction, the appellee would we 
denied a recovery. Fire Ins. Co. v. Richbourg (Tex. Com. App.) 257 S. 
1089. Therefore the appellant’s permptory instruction should have been —" 

The case was made to turn upon a different question in the former appeal, 
and the court did not pass upon the present matter. (Tex. Civ. App.) 273 S. W. 
1024 (Tex. Com. App.) 282 S. W. 791. 

The judgment is reversed and here rendered in favor of the appellant to the 
extent that the appellee recover nothing beyond the amount of premiums tender- 
ed of $18.13. The appellee will pay costs of the trial court and of this appeal. 
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CASUALTY 


CAMPBELL CONTRACTING CO. v. MARYLAND CASUALTY CO. 
Circuit Court of Appeals, Fourth Circuit. October 18, 1927. 
No. 2633. 
21 Federal Reporter (2d) 909. 

2. INSURANCE—BOY UNDER 16, OPERATING HOIST FOR PULLING 
LOADED CARS FROM QUARRY, HELD UNLAWFULLY EMPLOYED 
WITHIN EXCEPTION OF EMPLOYER’S INDEMNITY POLICY: “IN 
er an OR IN CONNECTION WITH ANY QUARRY” (C. S. N. 
Boy under 16, employed to operate hoist by means of which cars loaded with 

stone were hauled by a cable from a quarry 150 to 175 feet from hoist to a rock 
crusher, and whose duty it was on signal to have whistle blown, warning of a blast 
te be set off, and to warn passersby thereof, held employed “in or about or in con- 
nection with any quarry” in violation of C. S. N. C. § 5033, within exception of 
employer’s indemnity insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

In Error to the District Court of the United States for the Western District 
of North Carolina, at Greensboro. 

Action by the Campbell Contracting Company against the Maryland Casualty 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. : 

Edwin J. Martenet, of Baltimore, Md. (A. L. Brooks, E. S. Parker, Jr., and 
Julius C. Smith, all of Greensboro, N. C., on the brief), for plaintiff in error. 

J. H. Clement, of Winston-Salem, N. C. (Fred S. Hutchins, of Winston-Salem, 
N. C., on the brief), for defendant in error. 

er Northcott, Circuit Judge, and Soper and Ernest F. Cochran, District 

Judges. 

Nortucorr, Circuit Judge. The Campbell Contracting Company was engaged 
in quarrying and crushing stone near Elkins, N. C. The company had with the 
Maryland Casualty Company, a Maryland corporation an indemnity insurance 
policy, protecting it against loss from liability imposed by law, for damage or death 
accidentally suffered by an employee. The policy stipulated that it did not cover 
persons who were employed by the assured contrary to law, or who were en- 
gaged in working for the assured contrary to law as to age of employment. 

Ovid Stone, a boy between 14 and 16 years of age, was employed by the Camp- 
bell Contracting Company, and was operating a hoist, by means of which cars load- 
ed with stone were hauled by cable from the quarry to a rock crusher at the 
hoist. The boy worked on a platform overlooking the quarry, and operated 
the hoist from signals given him by workmen in the quarry, the nearest point in 
which was from 150 to 175 feet distant from the hoist. 

It was also the duty of the boy, whenever a blast was to be set off, and upon 
signal from the quarry, to notify the fireman to blow a whistle, and to proceed down 
the road to stop passersby until after the blast was over. 

In working about the hoist, the boy was injured, and sued the Campbell 
Contracting Company, recovering judgment for $8,500 and cost, in March, 1926. 
On paying the judgment, the plaintiff then brought this suit under its policy of in- 
demnity, the defendant the Maryland Casualty Company having refused to defend 
the suit or pay the judgment. 

In the trial below and upon the motion of the defendant indemnity company, 
the court nonsuited plaintiff, and gave judgment in favor of the defendant for the 
cost, from which judgment of the court plaintiff sued out this writ. 

The law of North Carolina upon the employment of children is found in sec- 
tions 5032 and 5033 of the Consolidated Statutes of North Carolina of 1919, which 
are as follows: 

“Sec. 5032. Employment of Children under Fourteen Regulated. No child 
under the age of fourteen years shall be employed, or permitted to work, in or 
about or in connection with any mill, factory, cannery, workshop, manufacturing 
establishment, laundry, bakery, mercantile establishment, office, hotel, restaurant, 
barber shop, bootblack stand, public stable, garage, place of amusement, brick 
vard, lumber yard, or any messenger or delivery service, except in cases and un- 
der regulations prescribed by the commission herein created. The employments 
in this section enumerated shall not be construed to include bona fide boys’ and 
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girls’ canning clubs recognized by the agricultural department of this state; and 
such canning clubs are hereby expressly exempted from the provisions of this 
article.” 

“Sec. 5033. Prohibited Employment of ‘Children under Sixteen. No person 
under sixteen years of age shall be employed, or permitted to work, at night in 
any of the places or + gp ge referred to in the first preceding section, between 
the hours of nine P. and six A. M., and no person under sixteen years of age 
shall be employed or sian to work in or about or in connection with any 
quarry or mine. 

That these statutes are constitutional is admitted by the attorneys for the 
plaintiff, but it is contended by them that, being in derogation of the common law, 
they should be strictly construed, and that under a strict construction, the boy 
Stone was not working “in or about or in connection with any quarry. 

[1] Statutes in derogation of the common law must be strictly construed, but 
this rule must not be carried so far as to sacrifice plain legislative intent. Un- 
newehr Co. v. Life & Accident Ins. Co. (C. C. A.) 176 F. 16; United States v. 
Illinois Central R. R. Co. (C. C. A.) 177 F. 801. As was said by Chief Justice 
Taney in United States v. Morris, 14 Pet. 464, 10 L. Ed. 543, “yet the evident 
intention of the Legislature ought not to be defeated by a forced and overstrict 
construction.” See, also, Johnson vy. Southern Pac. Co., 196 U. S. 1, 25 S. Ct. 
158, 49 L. Ed. 363. 

[2] We cannot agree with the contention that a boy operating a hoist, that by 
means of a cable pulls cars loaded with stone out of a quarry 150 to 175 feet 
distant, and whose duty it was upon signal to have the whistle blown, warning 
of a blast, and whose further duty it was to warn passersby, was not working “in 
or about or in connection with a quarry.” To do so would be to do violence to 
the common and accepted meaning of plain and simple words, The intention 
of the legislature was clear and should be given full force within its evident mean- 
ing. The boy Stone was employed by the plaintiff company contrary to law, and 
the liability resulting from his injury was not covered by the insurance policy, 
issued by the defendant compan 


The action of the trial jade was proper, and the judgment is affirmed. 
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MISCELLANEOUS 
NORTHWESTERN MUT. LIFE INS. CO. v. STATE OF WISCONSIN 


(two cases.) 
Argued Oct. 27, 1927. Decided Nov. 21, 1927. 
Nos. 75, 76. 
48 Supreme Court Reporter 55. 

1. TAXATION—STATUTE IMPOSING CHARGE AGAINST LIFE INSUR- 
ANCE COMPANIES OF 3 PER CENT. ON GROSS INCOME HELD IN- 
VALID TO THAT EXTENT, AS IMPOSING CHARGE ON INTEREST 
FROM UNITED STATES BONDS (ST. WIS. 1923, § 76.34). 

St. Wis. 1923, § 76.34 (St. 1919, § 1211—35, St. 1917, § 51.32), in so far as it 
imposes charge against life insurance companies of 3 per cent. on gross income 
from all sources, except rent of land on which it paid taxes and premiums col- 
lected, held invalid to that extent, as imposing direct charge on interest derived 
from United States bonds. 

(For other cases, see Taxation, Dec. Dig. § 7.) 


2. TAXATION—UNITED STATES BONDS AND INCOME ARISING 
THEREFROM CANNOT BE TAXED BY STATES. 
Bonds of United States are beyond taxing power of states, neither can valid 
tax be laid on income arising therefrom. 


(For other cases, see Taxation, Dec. Dig. § 7.) 


In Error to the Supreme Court of the State of Wisconsin. 

Action by the Northwestern Mutual Life Insurance Company against the 
State of Wisconsin to recover taxes paid under protest. Judgments of dismissal 
were affirmed (189 Wis. 103, 207 N. W. 430, 189 Wis. 114, 207 N. W. 434), and 
plaintiff brings error. Reversed. 

Messrs. Sam T. Swansen and George Lines, both of Milwaukee, Wis., for 
plaintiff in error. 

Mr. Franklin Bump, of Madison, Wis., for the State of Wisconsin. 

Mr. Justice McReynoips delivered the opinion of the Court. 

These two cases, originally brought in the circuit court of Dane County, 
present the same question. The plaintiff company, a corporation under the laws 
of Wisconsin, has long carried on therein the business of insuring lives. It seeks 
to recover excess taxes exacted by the state for the five years, 1918—1923. The 
courts below held that the exaction was proper under section 76.34, Wisconsin 
Statutes 1923 (section 1211.35, Stat. 1919; section 51.32, Stat. 1917). And they 
definitely denied the contention that so construed and applied the statute con- 
flicted with the Constitution or laws of the United Sates. 

[1] Section 76.34 provides: 

“Life Insurance Companies to Pay Annual License. Every company, cor- 
poration or association transacting the business of life insurance within this 
state, excepting only such fraternal societies as have lodge organizations and 
insure the lives of their own members, and no others shall, on or before the 
first day of March, in each year, pay into the state treasury as an annual license 
fee for transacting such business the amounts following: 

“(1) Domestic Companies; Three per Cent. of Gross Income. If such com- 
pany, corporation or association is organized under the laws of this state, three 
per centum of its gross income from all sources for the year ending December 
thirty-first, next prior to said first day of March excepting therefrom income 
from rents of real estate upon which said company, corporation or association 
has paid the taxes assessed thereon, and excepting also premiums collected on 
policies of insurance and contracts for annuities. * * 

“(3) Power Granted by License; License Fee in Lieu of Other Taxes. Such 
license, when granted shall authorize the company, corporation or association 
to whom it is issued to transact business until the first day of March of the en- 
suing year, unless sooner revoked or forfeited. The payment of such license fee 
shall be in lieu of all taxes for any purpose authorized by the laws of this state, 
except taxes on such real estate as may be owned by such company corpora- 
tion or association.” 

In annual reports the company disclosed all receipts derived from interest 
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on United States bonds and claimed they were exempt from taxxation under the 
Constitution and laws of the United States. The revenue officers acted upon 
another view, and both courts below have held that they rightly disregarded 
the source of the receipts and properly assessed sums reckoned upon the com- 
pany’s entire gross income. 

Counsel for the state maintain that the effect of section 76.34 is to impose upon 
domestic insurance companies a privilege or franchise tax, and not one on pro- 
perty or income; that no charge is laid upon bonds of the United States, but the 
fee exacted is for granted privileges, including exemption from personal pro- 
perty taxation and right to do business; that the state may require domestic cor- 
porations to pay privilege, franchise or license taxes measured by gross income, 
although partly derived from United States bonds, and that in no proper sense 
can the challenged tax be regarded as one directly imposed upon gross income. 

They also suggest that this court has interpreted the statute and pointed out 
its real nature. Northwestern Mutual Life Ins. Co., v. State of Wisconsin, 247 
U. S. 132, 137, 38 S. Ct. 444, 62 L. Ed. 1025. Speaking there of this same statute 
we did declare: 

“The tax in question is, therefore, not only one for the privilege of doing 
life insurance business within the state, but is in effect a commutation tax, 
levied by the state in place of all other taxation upon the personal property of 
the company in the state of Wisconsin.” 

But no question was then raised concerning taxation of income derived 
from United States bonds. The point now presented was not involved. 

[2] It cannot be denied (and denial is not attempted) that bonds of the 
United States are beyond the taxing power of the states. Home Savings Bank 
y. City of Des Moines, 205 U. S. 503, 509, 27 S. Ct. 571, 51 L. Ed. 901; Farmers & 
Mechanics Bank v. Minnesota, 232 U. S. 516, 34 S. Ct. 354, 58 L. Ed. 706; and First 
National Bank v. Anderson, 269 U. S. 341, 347, 46 S. Ct. 135, 70 L. Ed. 295. Cer- 
tainly since Gillespie v. Oklahoma, 257 U. S. 501, 505, 42 S. Ct. 171, 66 L. Ed. 338, 
it has been the settled doctrine here that where the principal is absolutely im- 
mune, no valid tax can be laid upon income arising therefrom. To tax this would 
amount practically to laying a burden on the exempted principal. Accordingly 
if the challenged act, whatever called, really imposes a direct charge upon inter- 
est derived from United States bonds, it is pro tanto void. 

The fundamental question often presented in cases similar to these, is 
whether by the true construction of the statute the assessment must be regarded 
as a tax upon property or one on privileges or franchise of the corporation. So- 
ciety for Savings v. Coite, 6 Wall. 594, 18 L. Ed. 897; Home Insurance Co. v. 
New York, 134 U. S. 594, 10 S. Ct. 593, 33 L. Ed. 1025. 

Section 76.34 undertakes to impose a charge not measured by dividends paid, 
as in Home Insurance Co. v. New York, 134 U. S. 594, 10 S. Ct. 595, 33 L. Ed. 
1025, nor by net income, as in Flint v. Stone-Tracy Co., 220 U. S. 107, 31 S. Ct. 
342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312; and those cases are not controlling. 
The distinction between an imposition the amount of which depends upon divid- 
ends or net receipts and one measured by gross returns is clear. U. S. Glue Co. 
v. Town of Oak Creek, 247 U. S. 321, 328, 38 S. Ct. 499, 62 L. Ed. 1135, Ann. Cas. 
1918E, 748, and earlier opinions there cited. 


It is important to observe that, although a state statute may properly im- 
pose a charge which materially affects interstate commerce without so unreason- 
ably burdening it as to become a regulation within the meaning of the Consti- 
tution, no state can lay any charge on bonds of the United States. This distinc- 
tion was adverted to in Gillespie v. Oklahoma, 257 U. S. 501, 505, 42 S. Ct. 171, 
66 L. Ed. 338, and the principal found application in Choctaw & Gulf R. R. Co. 
v. Harrison, 235 U. S. 292, 35 S. Ct. 27, 59 L. Ed. 234, and Indian Territory II. 
Oil. Co. v. Oklahoma, 240 U. S. 522, 36 S. Ct. 453, 60 L. Ed. 779. The power to 
lax property necessary to the conduct of interestate commerce has been often 
upheld, and without doubt the states by apt enactments may tax the ordinary 
Property, franchises or business of their own corporations. 


A taxing act which requires payment of a certain percentage of the gross 
earnings of an interstate carrier, but which practically imposes no more than the 
ordinary charge upon local property, may be sustained. U. S. Express Co. v. 
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Minnesota, 223 U. S. 335, 32 S. Ct. 211, 56 L. Ed. 459, Cudahy Packing Co. y, 
Minnesota, 246 U. S. 450, 38 S. Ct. 373, 62 L. Ed. 827. But if the enactment goes 
further, and burdens property beyond the state, as in Union Tank Line Co. y. 
Wright, 249 U. S. 275, 39 S. Ct. 276, 63 L. Ed. 602, or amounts to a direct im- 
position upon interstate commerce itself, as in Galveston R. Co. v. Texas, 210 
U. S. 217, 28 S. Ct. 638, 52 L. Ed. 1031, or lays an impost upon exports, as in 
Crew Levick Co. v. Pennsylvania, 245 U. S. 292, 38 S. Ct. 126, 62 L. Ed. 295, it 
violates the federal Constitution. 

Here the statute undertook to impose a charge of 3 per cent. upon every 
dollar of interest received by the company from United States bonds. So much, 
in any event, the state took from these very receipts. This amounts, we think, 
to an imposition upon the bonds themselves and goes beyond the power of the 
state. 

The judgment below is reversed, and the cause will be remanded to the Su- 
preme Court of the state of Wisconsin for further proceedings not inconsistent 
with this opinion. 

Reversed. 
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OCCIDENTAL LIFE INS. CO. v. GRAHAM. 
Circuit Court of Appeals, — Circuit. 
November 12, 
No. 7564. 
22 Federal Reporter (3d) 528. 

1, INSURANCE—ON DEFENSE OF SUICIDE, WIDEST LATITUDE OF 
INQUIRY AS TO EXISTENCE OF MOTIVE BY INSURED TO COM- 
MIT SUICIDE SHOULD B., PERMIT LED. 

In action on life insurance policy in which insurer set up defense of suicide 
within one year within the exception of the puucy, widest latitude of inquiry as to 
existence of motive for such a course of conduct present in insured’s mind when 
death occurred must be permitted to enable insurer to overcome presumption against 
suicide, if it can. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 


2. INSURANCE—EXCLUSION OF EVIDENCE TENDING TO SHOW IN. 
SURED HAD MOTIVE FOR COMMITTING SUICIDE HELD REVER- 
SIBLE ERROR. 

In action on life insurance policy in which insurer set up defense of suicide 
within one year, exclusion of evidence tending to show that insured had a mo- 
tive to commit suicide held reversible error. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

In Error to the District Court of the United States for the District of Colo- 
rado; John Foster Symes, Judge. 

Action by Cora McD. Graham against the Occidental Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed, and a new trial 
awarded. 

Lawrence F. Lee, of Albuquerque, N. M., and Richard S. Fillius, of Denver, 
Colo. (McMillen & Lee, of Albuquerque, N. M., and Fillius, Fillius & Winters, 
of Denver, Colo., on the brief), for plaintiff in error. 

E. M. Sabin, of Denver, Colo. (James N. Sabin, of Denver, Colo., on the 
brief), for defendant in error. 

3efore Lewis, Circuit Judge, and Pollock and Scott, District Judges. 

Poitock, District Judge. This is an action at law, brought by Cora McD. Gra- 
ham to recover the contents of a policy of life insurance issued by plaintiff in 
error on the life of one Royal R. Graham, her husband. For convenience, the par- 
ties will be referred to as they stood on the record in the court below. 


The assured deceased September 9, 1925, within one year from the date the 
policy was issued. The policy contains the following provision: “Death by self- 
destruction, sane or insane, within one year of the date of the issue hereof shall 
limit the amount payable by the Company to the total premiums paid by the insured, 
and no more. This policy is issued on the nonparticipating plan and the reserve 
during the first year shall be computed as for term insurance. All statements made 
by the insured shall, in the absence of fraud, be deemed representations and not 
warranties, and no such statement made by the insured shall void this policy.” 


A proper tender of all premiums theretofore paid was made to plaintiff and 
refused. In defense of the action the insurance company relied alone upon the 
fact that the assured within one year from the date of the issuance of the policy 
died by his own hand. On this issue there was a trial, verdict, and judgment for 
plaintiff. The insurance company brings the case here and makes two assignments 
of error relied upon for reversal: (1) That the trial court erred in refusing to direct 
a verdict for defendant; (2) that the trial court erred in excluding competent and 
relevant evidence tending to establish the defense of suicide. 


[1] We have read and carefully considered the evidence found in the record 
in the light of all the circumstances of the case as shown therefrom. While we 
have grave doubts whether on all. the evidence found in the record there was 
sufficient competent evidence that the death of assured occurred through other than 
suicidal means to carry the case to the jury, yet, in view of matters to be 
subsequently noticed, and lest any possible injustice may be done, we have con- 
cluded to overrule and deny this assignment of error, and pass to the second. And, 
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in considering the proposition involved therein it must be borne in mind, almost 
universally, self-destruction by a sane person proceeds from a motive or motives 
impelling the deceased to this course of action. Hence, in cases involving the ques- 
tion of deliberate self-destruction, as did this case, the widest latitude of inquiry 
as to whether there was a motive for such course of conduct present in the mind 
of the victim at the time the death occurred should and must be indulged. 

As the presumption in law is against the claim of suicide by one while sane, 
and before such claim may be found established in fact the evidence must over- 
come this presumption, therefore it is imperative to establish the intent in the mind 
of the deceased impelling him to resort to such act before the fact of suicide is 
believable. 

In re Eaves (C. C.) 30 F. 26, it is said: “The actions of rational men are 
usually prompted by some motive. A motive is some cause or reason that moves 
the will, and induces action. A crime is a voluntary act, proceeding from a wicked 
motive, and while it is sometimes difficult to trace the connection between the 
wrongful act and the inducing motive, human reason and experience teach us 
that few men will voluntarily expose themselves to criminal punishment, contempt, 
and infamy without being influenced by some strong impelling cause. In the inves- 
tigations of alleged crime, there is a just and reasonable rule that, when the evi- 
dence of the offense charged is conflicting or doubtful, the absence of all proof 
of an inducing motive gives rise to a strong presumption of innocence,” etc. 

See, also, Goldschmidt v. Mutual Life Insurance Co., 134 App. Div. 475, 119 
N. Y. S. 233. As to the extent to which evidence may properly go to prove mo- 
tive or intent in the mind, see Life Insurance Companies v. Hillmon, 145 U. S. 
285, 12 S. Ct. 909, 36 L. Ed. 706. 

[2] Taking the foregoing as established principles of the law in like cases, we 
are of the opinion the trial court at the trial of this case erred in excluding evi- 
dence competent and relevant as tending to show the motives which the defense 
insisted impelled deceased to the act of voluntary self-destruction. Such, for ex- 
ample, as the evidence offered by the witness Kenneth W. Robinson, chairman of 
the Grievance Committee of the Bar Association of Denver, Humphrey, secretary 
of the association, and other like evidence offered for the purpose of showing the 
probable effect the same would have on the mind of the deceased in the troubled 
and grievous condition of his affairs. There are so many instances found in this 
record of this character of evidence offered and excluded, it is impossible to refer 
to all. 

For the error in excluding competent and relevant evidence to show a motive 
on the part of the deceased to voluntarily end his life by suicide, the judgment 
below must be reversed, and a new trial awarded. 


BACIOCCO v. PRUDENTIAL INS. CO. OF AMERICA et al. (No. 17619.) 
District Court, N. D. California, §. D. November 14, 1927. 
22 Federal Reporter (2d) 700. 

1. INSURANCE—EVIDENCE HELD NOT TO SHOW THAT INSURED 
COMMITTED SUICIDE. 

In suit on life policy, insurer held to have failed to sustain burden of prov- 
ing that insured committed suicide. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 

2. INSURANCE—INSURED IS PRESUMED NOT TO HAVE COMMITTED 
SUICIDE. 

The presumption of law is that an insured did not commit suicide. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 

3. INSURANCE—INVOLUNTARY DEATH BY DROWNING IS DEATH BY 
“EXTERNAL, VIOLENT. AND ACCIDENTAL MEANS,” WITHIN 
MEANING OF LIFE POLICY. ; 
Involuntarv death by drowning is a death by “external, violent, and accidental 

means,” within life policy providing additional benefits in such event. 

_ (For other cases, see Insurance, Dec. Dig. § 529.) 
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4, INSURANCE—DEATH OF INSURED BY EXTERNAL AND VIOLENT 
MEANS IS PRESUMED ACCIDENTAL. 
Where death of insured was caused by external and violent means, it will be 
presumed that it was accidental. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 


5. INSURANCE—WHERE PARTNERS PROCURED LIFE INSURANCE IN 
FAVOR OF EACH OTHER AS PROTECTION TO BUSINESS, ON 
DEATH OF ONE, OTHER HELD ENTITLED TO PROCEEDS AS SUR. 
VIVING PARTNER, AS AGAINST WIDOW’S CLAIM TO PROCEEDS 
AS COMMUNITY PROPERTY (CIV. CODE CAL. §§ 164, 172; CODE 
CIV. PROC. CAL, § 1585). 

Where two partners each procured a policy on his life at the same time and 
in the same amount, payable to the other as a protection to the business, paying 
the premiums from partnership funds, on the death of one, the other held entitled 
to the proceeds of the policy as surviving partner, as against claim of widow 
to the proceeds as community property, under Civ. Code Cal. §§ 164, 172; her 
remedy being through an accounting of the partnership business, under Code Civ. 
Proc. Cal. § 1585. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 


At Law. Action by Stephen Baciocco against the Prudential Insurance Com- 
pany of America and Zelia Mary Ertola. Judgment for plaintiff. 

I. F. Chapman, of San Francisco, Cal., for plaintiff. 

Knight, Boland & Christin, of San Francisco, Cal., for defendant Prudential 
Ins. Co. of America. 

Jones & Dall, of San Francisco, Cal., for defendant Ertola. 

St. Sure, District Judge. Plaintiff sues to recover upon a policy of insurance 
issued upon the life of Arnold Ertola, payable to plaintiff as beneficiary, for the 
sum of $5,000, with $5,000 additional in event the insured should die as a result 
of injury suffered through “violent and accidental means.” The policy contains 
a provision relative to suicide, which enters into the determination of the case. 
It reads as follows: “If, within one year from the date hereof, the insured shall die 
by suicide—whether sane or insane—the liability of the company shall not exceed 
the amount of the premiums paid on this policy.” 

Plaintiff and Ertola were business partners. On May 8, 1925, each took out a 
life insurance policy for the same amount, and each named the other as beneficiary, 
describing him as “partner of insured.” One premium on each policy was paid 
from the partnership funds. Plaintiff asserts that the purpose of this mutual issu- 
ance of policies was to protect the surviving partner against business loss which 
might occur by reason of the death of the other partner. 

Zelia Mary Ertola, named as a defendant, is the widow of Arnold. It is admit- 
ted that Arnold Ertola and Zelia Mary Ertola were married in 1918, and continued 
to be husband and wife, domiciled in California, until the death of Ertola. The 
surviving wife claims, under the laws of California, one-half or the proceeds of 
the policy, upon the ground that the same constituted the community property of 
herself and husband. 

Before the trial defendant insurance company deposited with the clerk of this 
court the sum of $5,000 to the credit of plaintiff, and gave notice to parties that 
it would thereafter move for satisfaction of judgment without further costs to it. 
_ The undisputed facts show: Ertola was 29 years of age when the policy was 
issued. He had a wife and two children. He was a temperate, industrious man. 
On April 14, 1926, he made a trip to Ukiah, returning to San Francisco in an auto- 
mobile previously hired by him. He delivered the automobile at a garage on Fell 
Street, San Francisco, about 2 o’clock in the morning of the 18th, when he held a 
15-minute conversation with the auto owner, who is certain he had not been drink- 
ing, and to whom he appeared in every way rational. Six hours later his lifeless 
body was found in the ocean, lying between rocks near the Cliff House. The body 
was fully dressed; the hat near by. The clothing was in good condition. One of 
the hip pockets “looked like it had been pulled out or had been emptied.” It was 
necessary for the life guards to hoist the body about 25 feet, and it may have been 
dragged a little over the rocks. Decedent’s nose was fractured, and there was a 
small laceration over the left upper eyelid. The autopsy surgeon stated that death 
was caused by drowning. : 
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The parties are agreed that, if Ertola committed suicide, there can be no 
recovery under the terms of the policy; that, if he died by natural means, recovery 
to the extent of $5,000 may be had; that, if he died as a result of injuries suffered 
through “violent and accidental means,” $10,000 may be recovered. 

Defendant insurance company assumes, as it must, the burden of proving that 
Ertola committed suicide. The action of said defendant in depositing $5,000 in 
court to the credit of plaintiff in satisfaction of his claim weakens the argument 
advanced in support of its theory of suicide. It is urged, however, that the evi- 
dence shows that Ertola was a party to a liaison lasting several months and until 
his death, and also that through Ertola’s waste or neglect the partnership’s finances 
were in a bad way. It is true there is evidence tending to show that Ertola was a 
philanderer, and concerning “the partnership affairs the evidence also shows that, 
about a year before the death of Ertola, plaintiff and he became partners in a 
small sheet metal business. At the outset plaintiff advanced $2,600 for the pur- 
chase of the business, and Ertola gave plaintiff his promissory note for half that 
amount in payment of his one-half interest. It would seem that Ertola was the 
practical man in the business, as he personally did most of the work. It was 
natural, under the circumstances, that he should assume active management of 
affairs. 

{1, 2] But the surviving partner has no complaint to make of Ertola’s conduct 
in any particular. He says that Ertola was an honest man and that he left his 
accounts in fair shape. So, for aught that appears, neither Ertola’s philandering 
nor his conduct of partnership affairs shows a motive for suicide. Defendant insur- 
arce company ‘has failed to sustain the burden of proof placed upon it. Besides, 
the presumption of law is that Ertola did not commit suicide. See Neasham v. New 
York Life Insurance Co. (D. C.) 244 F. 556; Jenkin v. Pacific Mutual Life Ins. 
Co., 131 Cal. 121, 63 P. 180; Wilkinson v. Standard Accident Ins. Co., 180 Cal. 252, 
180 P. 607; Tabor v. Mutual Life Ins. Co. (C. C. A.) 13 F. (2d) 765; Wilkinson 
v. Nat. Life Ass’n (Iowa) 211 N. W. 238. 

[3] The evidence shows that Ertola met his death by drowning. It is well 
settled that an involuntary death by drowning is a death by external, violent, and 
accidental means. Manufacturers’ Accident Indemnity Co. v. Dorgan (C. C. A.) 
58 F. 945, 954, 955, 22 L. R. A. 620. See, also, Konrad v. Union Casualty Co., 
49 La. Ann. 636, 21 So. 721; Silva v. Fidelity & Casualty Co., 252 Mass. 328, 147 
N. E. 858; Wehle et al. v. U. S. Mutual Accident Ass’n, 153 N. Y. 116, 47 N. E. 
35, 60 Am. St. Rep. 598. 

[4] Death having been caused through external and violent means, it will be pre- 
sumed that the death was caused by accidental means. Standard Life & Accident 
Ins. Co. v. Thornton (C. C. A.) 100 F. 582; Preferred Accident Insurance Co. 
v. Fielding, 35 Colo. 19, 83 P. 1013, 9 Ann. Cas. 916; Fort Worth Mutual Benevo- 
lent Ass’n v. Jennings (Tex. Civ. App.) 283 S. W. 910; Buckley v. Massachusetts 
Bonding & Ins. Co., 113 Wash. 13, 192 P. 924; Postler v. Travelers’ Ins. Co., 173 
Cal. 1, 158 P. 1022; Withers v. Pacific Mutual Life Ins. Co., 58 Mont. 485, 193 P. 
566; Watkins v. Reliance Life Ins. Co., 152 Ark. 12, 238 S. W. 10; A&tna Life 
Ins. Co. v. Little, 146 Ark. 70, 225 S. W. 298. 


[5] Defendant Zelia Mary Ertola contends that, because the premium on her hus- 
band’s policy was paid from the partnership funds, which were of the community, 
the proceeds of the policy are community property. Section 164, Civil Code of 
California. She further contends that the husband cannot make a gift of com- 
munity property, or dispose of the same, without a valuable consideration. Sec- 
tion 172, Civil Code of California. While conceding these propositions, plaintiff ar- 
gues in his own behalf that there was no gift of any property, and that the exe- 
cuted contract between the partners, in which there was a mutual issuance and 
exchange of insurance policies for the protection of the business, was for a valuable 
consideration, 

Plaintiff explains the transaction relative to the taking out of the policies as 
follows: “I invested the money in the business, and I said [to Ertola], “You have 
no money; I would like to have a little protection.’ A couple of agents came around 
for business, and I thought it was a good idea to have a little protection for the 
money invested. He [Ertola] said, ‘Let us get about $2,500 policies, one on you, 
and one on me, that in the case anything should happen, if you should die, or if 
I should die, we would have some pro’‘ection for the business and break about 
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even. The agent came along and talked us into $5,000, and we decided to get 
$5,000— $5,000 on me, and $5,000 on him.” The policies were issued on the same 
dav, the premium was paid out of the partnership funds, and Mrs. Ertola was not 
consulted. 

Counsel for defendant Zelia Mary Ertola asserts that the rule stated in New 
York Life Ins. Co. v. Bank of Italy, 60 Cal. App. 602, 214 P. 61, is applicable to 
this case. We do not think so, as the facts in the instant case are different. In 
the Bank of Italy Case the husband made a gift to a third party without the con. 
sent of thé wife. In the case before us, as we see it, there was no gift. The 
facts show that the execution of the life insurance policies was an ordinary business 
transaction between the partners, for the benefit of and the protection of the par- 
tnership. 

It follows, from what we have said, that the money due on the policy should 
be paid to the plaintiff as the surviving partner. Under section 1585 of the Code 
of Civil Procedure of California, the surviving partner has the right to administer 
and settle the partnership affairs, but may be compelled to render an accounting. 
It is agreed that a settlement of partnership matters cannot be had in this court, 
and that defendant Zelia Mary Ertola must be relegated to her right to proceed 
against plaintiff as surviving partner, as provided in section 1585, Code of Civil 
Procedure. 

It is ordered that plaintiff have judgment against the defendant, the Prudential 
Life Insurance Company of America for the sum of $10,000 and costs of suit. 
Plaintiff is requested to prepare and submit for the court’s signature special findings 
in accordance with this opinion. 


LA RAW vy. PRUDENTIAL INS. CO OF AMERICA. 
Court of Appeals of District of Columbia. 
Submitted February 9, 1927. Decided November 7, 1927. 


No. 4502. 
22 Federal Reporter (2d) 717. 
INSURANCE—PLAINTIFF, SUING ON INSURANCE POLICIES AFTER 

SEVEN YEARS’ ABSENCE OF INSURED, HELD NOT ENTITLED TO 

RECOVER ON INSURER’S PRODUCTION OF INSURED ALIVE 

(CODE, § 252). 

Where plaintiff paid premiums on policies during seven years’ unexplained ab- 
sence of insured, in reliance on insurance agent’s promise that at the end of such 
time she would be paid amount of policy, and where insurer, in action on policies, 
after expiration of 7-year period, produced insured alive, held, plaintiff was not 
entitled to recover, notwithstanding Code § 252. 

Van Orsdel, Associate Justice, dissenting. 


(For other cases, see Insurance, Dec. Dig. § 611.) 


In Error to Municipal Court of District of Columbia. 

Action by Loduth E. La Raw against the Prudential Insurance Company of 
America. Judgment for defendant, and plaintiff brings error. Affirmed. 

See, also, 56 App. D. C. 199, 12 F.(2d) 140, 49 A. L. R. 935. 
_ J. P. Earnest and G. B. Springston, both of Washington, D. C., for plaintiff 
in error. 
_ B.S. Minor, H. P. Gatley, H. B. Rowland, and A. P. Drury, all of Wash- 
ington, D. C., for defendant in error. 

3efore Martin, Chief Justice, and Robb and Van Orsdel, Associate Justices. 

Martin, Chief Justice. This suit was brought by plaintiff in error, Loduth E. 
La Raw, as plaintiff below, to recover judgment upon two certain life insurance 
policies issued by the Prudential Insurance Company upon the life of her stepfather, 
Frank B. Egan. The policies were issued, respectively, on August 3, 1908, and Sep- 
tember 14, 1908, at the city of Washington, in the District of Columbia, and were 
in the aggregate sum of $600. They were made payable upon receipt by the com- 
pany of satisfactory proof of the death of the insured, Frank B. Egan, and were 
to be paid to his executor or administrator, or to any other person related by blood 
of marriage to him, appearing to the company to be equitably entitled thereto. 

The plaintiff averred that the premiums upon the policies had been paid up 
to the 30th day of April, 1918, which was more than seven years before the com- 
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mencement of the suit, when Egan disappeared from his home in the city of Wash- 
ington, and left his domicile without any known intention of changing the same, 
and had never returned thereto, nor had he since been heard of or from, although 
diligent search and inquiry, both public and private, had been made for him, and 
that no trace or word from him had since been found. Plaintiff also averred that, 
after the disappearance of Egan, one Schaffer, an agent of the company, who had 
dealt with the insured and with plaintiff, and collected the premiums upon the poli- 
cies, told plaintiff “never to allow the policy to become delinquent, to always keep 
the premiums up to date; that the person holding the policies and paying the prem- 
iums would be entitled to, and the company would pay, the insurance after the 
seven-year period had elapsed, if the person so entitled would make claim for the 
amount of the insurance.” Plaintiff averred that she thereupon regularly paid the 
premiums accruing upon the policies up to the time of this suit; that the com- 
pany had regularly received the premiums with a full knowledg- of the facts; that, 
in view of the continued absence without word or letter from the insured over a 
period of more tnan seven years, the insured should be presumed to be deceased; 
that she was the person equitably entitled to receive the insurance, and the only 
living person who had incurred expense in keeping up the premiums upon the pol- 
icies; that these facts had been made known to the company by proper affidavits, 
but the company had refused to make payment to her upon the policies, wherefore 
she prayed judgment. 

The policies in question, as exhibited by plaintiff, severally contain the pro- 
vision that “no condition, provision, or privilege of this policy can be waived 
or modified in any case, except by an indorsement hereon signed by the president, 
one of the vice presidents, the secretary, one of the assistant secretaries, the actu- 
ary, the associate actuary, or one of the assistant actuaries,” and that no agent 
of the company shall have the power on behalf of the company to make or modify 
the contract set out in the policies, or bind the company by making any promise, 
or by making or receiving any representation or information. 

The company filed a general demurrer to the declaration, which was sustained 
by the lower court, and the cause was dismissed. The case was then brought to 
this court by a proceeding in error, and the judgment of the lower court was 
reversed, and the cause was remanded. The judgment of this court was based 
upon the presumption of Egan’s death arising from the facts conceded by the 
company’s demurrer, under the provisions of section 252, D. C. Code, and it was 
held upon the record that the company had exercised its option under “the facility 
of payment” clause, and had lawfully designated the plaintiff as the beneficiary and 
payee of the policies. La Raw v. Prudential Ins. Co. 56 App. D. C. 199, 12 F. 
(2d) 140, 49 A. L. R. 935. 


After the return of the case to the lower court, the company filed a plea ad- 
mitting the issuing of the policies, that the premiums‘thereon had been fully paid, 
that plaintiff had claimed the proceeds thereof on account of the disappearance and 
absence of Egan for a period of more than seven years, and had submitted affida- 
vits purporting to state the facts surrounding such disappearance, but alleged never- 
theless that it had declined to pay the proceeds of the policies to plaintiff, because 
in fact Egan was still alive. A trial followed in the lower court, at which Egan 
was produced by the company in full life, and his identity as the insured was ad- 
mitted by the plaintiff. Thereupon judgment was entered against the plaintiff, and 
the case is here again upon proceedings in error. 


In our opinion the judgment of the lower court was right. The claim of the 
plaintiff for judgment against the company, as contained in the several declarations 
filed by her in the lower court, was based upon the policies of insurance, and not 
upon any other or different contract alleged to exist between herself and the com- 
pany. The policies, however, were experssly made payable only upon the death of 
Egan, and according to their terms the company would not be bound to pay the 
proceeds thereof to any one until after his decease. Nor does it appear that the 
company’s agent ever undertook to modify this provision of the policies. The 
agent’s statements to plaintiff, as set out in the declarations, were manifestly a mere 
statement of the presumption which would follow from Egan’s absence, if unheard 
from, for a period of seven years, that in such event the insurance would become 
payable, and would be paid to plaintiff, if she regularly paid the premiums upon 
the policies during that period. This was not a promise that the company would 
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pay the insuran:e to the plaintiff after the lapse of seven years, even if Egan 

were then found to be alive Moreover, under the terms of the policies, the agent 

possessed no avthority to modify the provisions thereof prescribing the time of 
payment. A&tna Life Ins. Co. v. Moore, 231 U. S. 543, 34 S. Ct. 186, 58 L. Ed. 

356: Prudential Ins. Co. v. Moore, 231 U. S. 560, 34 S. Ct. 191, 58 L. Ed. 367. 

(therefore Egan’; appearance at the trial below effectually demonstrated that the 

policies issued by the company upon his life were not yet payable, and that no cause 

of action thereon had yet accrued to the plaintiff. 

It is hardly necessary to repeat that the opinion of this court, handed down at 
the former hearing of this case, and hereby approved, was based upon the pre- 
sumption arising *inder section 252 D. C. Code, according to the pleadings, that Egan 
was dead. This presumption, however, was dispelled by his actual appearance at 
the trial. 

The judgment of the municipal court is affirmed, with costs. 

Van Orsdel, Associate Justice, dissents. 

SOVEREIGN CAMP, W. O. W. v. HUTCHINSON. (8 Div. 954.) 
Supreme Court of Alabama. Nov. 10, 1927. 
Rehearing Denied Dec. 22, 1927. 
114 Southern Reporter 684. 

1. INSURANCE—IN ACTION ON FRATERNAL BENEFIT CERTIFICATE, 
EVIDENCE OF DEFENDANT’S OFFER TO RETURN PREMIUMS 
PAID HELD PROPERLY REJECTED. 

In action on fraternal benefit certificate, evidence of defendant’s offer to return 
premiums paid, without showing plaintiff had accepted the offer, held properly re- 
jected as immaterial, especially where question of offer to return premiums was not 
raised in pleadings. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

3. INSURANCE—NONEXPERT WITNESS HELD NOT QUALIFIED TO 
GIVE OPINION AS TO INSURED’S HEALTH. 

Objections 1n action on fraternal benefit certificate to questions asked nonexpert 
Witness as to insured’s health prior to application for certificate and at time cer- 
tificate was issued held properly sustained. 

(For other cases, see Insurance, Dec Dig. § 818[2].) 

4. INSURANCE—WHETHER LOCAL CLERK NOT HAVING AUTHORITY 
TO FINALLY ACCEPT RISK RELIED ON INSURED’S WARRANTY 
OF HEALTH HELD IMMATERIAL. 

Whether local clerk of fraternal beneficiary association not having authority 
to finally accept life insurance risk relied on insured’s warranty of health held im- 
material in suit on fraternal benefit certificate, since that was the business of the 
home office. 

(For other cases, see Insurance, Dec Dig. § 818[2].) 


Appeal from Circuit Court, Madison County; James E. Horton, Judge. 

_ Action on a certificate of insurance by Nona S. Hutchinson against the Sover- 
eign Camp of the Woodmen of the World. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 

See, also, 214 Ala. 540, 108 So. 520. 

C. H. Roquemore, of Montgomery, for appellant. 

R. E. Smith and Robert C. Brickell, both of Huntsville, for appellee. 

SayrE, J. Action on a policy (certificate) of life insurance issued by a fraternal 
benefit association. Insured died of a mediastinal (relating to the space in the chest 
between the pleural sacs of the lungs) cancer about three months after he applied 
for insurance. The defense was based upon alleged breaches of warranty to the 
effect that at the time of the delivery of the policy insured was in good health 
and had not suffered from cancer or other disease or ailment tending to shorten 
life, and that he had fraudulently misrepresented certain facts—to speak generally— 
concerning the history of his health. 

__ [1] Plaintiff was the beneficiary named in the policy in suit and was the sur- 
viving wife of the insured. There was no error in overruling defendant’s offer to 
show that, after the death of insured, defendant offered to return to plaintiff the 
money (sic) which insured had paid to defendant in the way of premiums. No 
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plea raised any question of the sort intimated by the evidence offered, nor could 
the matter inquired about have been material in the cause unless the offer to re- 
turn had been accepted by plaintiff. But it was not shown nor offered to be shown 
that plaintiff had accepted the money. The form of the question implied that she 
had not accepted. 

[2] Nor did the court err in sustaining plaintiff’s objection to defendant’s ques- 
tion to the witness Peeden as to whether defendant issued the policy in suit on the 
application of insured which was put in evidence. Peeden was clerk of the local 
camp of the Woodmen of the World, the insurer, which had its general office, where 
such matters were finally determined, in the state of Nebraska. It did not appear 
that the witness had knowledge at first hand. However, the application was in evi. 
dence, nor can there be any doubt upon the record that it was the application on 
which the policy was issued. All parties so treated it. 

[3] Nor was there error in sustaining plaintiff's objection to defendant’s ques- 
tion, refering, of course, to insured and the time of the issue of the policy, “Was he 
in good health at that time?” ‘That would seem to call for the opinion of an ex- 
pert. The witness was not an expert. Had the question asked for the appearanee 
of the insured, no doubt the ruling would have been different. Am. Nat. Ins. Co. 
v. Rains, 215 Ala. 378, 110 So. 606. 

{4, 5] It was immaterial whether the local clerk relied on insured’s warranty 
as to health. That was the business of the home office; and the answer to the ques- 
tion designed to elicit the reliance of the witness, would, at least, have shown merely 
the undisclosed state of the witness’ mind—incompetent under long-established rul- 
ings of this court. Western Union v. Cleveland, 169 Ala. 131, 53 So. 80, Ann Cas. 
1912B, 534, where many of the cases are noted. ; 

What has been said will suffice to sustain the trial court's ruling against de- 
fendant’s question to Peeden, “He was sick with the same disease he had on Feb- 
ruary Ist?” a date prior to the application for a policy. 

[6] There was no error in ruling against defendant’s question to Dr. Wilson as 
to whether his previous affidavit was true. There was no purpose to impeach the 
witness, who had been called by defendant and was testifying in agreement with 
the affidavit. There was no question as to the previous proper use of the affidavit, 
nor was the anticipated statement of the witness at the trial ctherwise competent. 

[7, 8] It was within the judicial discretion, after the parties had introduced their 
evidence, to denv the right to file further pleas. Mass Mut. Life Ins. Co. v. Cren- 
shaw, 195 Ala. 267, 70 So. 768; Jones v. Ritter, 56 Ala. 270; Craig v. Pierson Lbr. 
Co., 179 Ala. 535, 60 So. 838. As said in the last-cited case: 

“This discretion should be liberally exercised for the promotion of right and 
justice, but the action of the trial court’—we think we may properly interpolate, in 
the absence of a showing of abuse (not shown in this case)—“is not revisable on 
appeal.” 

[9] So, likewise, there was no reversible error in denying to defendant the op- 
portunity to write an explanatory charge after the jury had retired. 

Appellant urges that the general charge requested by it should have been given. 
The entire record has been considered with due care. The questions at issue between 
the parties were, very clearly, as we think, related to matters in dispute in the evi- 
dence, and this charge was properly refused. 

The judgment must be affirmed. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


AETNA LIFE INS. CO. v. ALSOBROOK. (No. 339.) 
Supreme Court of Arkansas. Nov. 21, 1927. 
299 Southwestern Reporter 743. 4 
INSURANCE—EVIDENCE HELD TO ESTABLISH SUICIDE, ENTITLING 

INSURER TO DIRECTED VERDICT IN ACTION ON POLICY. 

In action on life insurance policy, evidence showing that barrel of shotgun must 
have been in insured’s mouth at time it was fired, location of insured when found, 
fact that no other person had been near, and that he had just been arrested, charged 
with a felony, held to conclusively establish suicide, rendering refusal to instruct 
verdict for insurer error. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 
Appeal from Circuit Court, Ouachita County; W. A. Speer, Judge. 
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Action by Amelia Alsobrook against the Aetna Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed, and judgment rendered against 
defendant for amount of premium only. 

Owens & Ehrman, of Little Rock, for appellant. 

Gaughan & Sifford, of Camden, and S. Fred Morton, of Fordyce, for appellee. 

McHaney, J. On March 18, 1925, the appellant issued and delivered to B. B. 
Alsobrook, son of appellee, a policy of life insurance, insuring the life of said B. B. 
Alsobrook in the sum of $2,000, in which appellee was named as beneficiary, which 
policy contained the following provision: 

“If the insured shall commit suicide within one year from the date hereof, 
while sane or insane, the company will be liable only for an amount equal to the 
premiums paid in cash thereunder.” 

On March 17, 1926, less than one year from the date of said policy, said B. B. 
Alsobrook, having theretofore been a mail carrier, was arrested by a United States 
marshal on a warrant charging him with embezzlement of United States mail. This 
was about 6:30 in the morning. The marshal informed Alsobrook that he would 
take him to Pine Bluff on this warrant, and Alsobrook asked permission of the 
marshal to get a car to go in, stating that he could do so in a few minutes, which 
permission was granted by the marshal. He left the marshal and. went immediately 
to the room of his friend Dale Garrett and borrowed his car, stating that he was 
going to Pine Bluff, and appeared to. be in quite a hurry. A short time later he 
drove the car to the home of his friend J. W. Crosley, and there borrowed a dou- 
ble-barrel breech-loading 16-gauge shotgun, stating that he wanted the gun to go 
hunting, and was in quite a hurry, promising to bring the gun back that evening. 
Crosley cautioned him about the gun, as it was loaded. Alsobrook was perfectly 
familiar with the gun, as he had often borrowed it before. The gun was placed in 
the rear end of the Ford touring car. 

Alsobrook was not seen thereafter until about 7:30 that morning, when he was 
found on a byroad, which was not frequently traveled, not being a regularly traveled 
road, lying beside the car, across the stock of the gun, with his head to the rear 
of the car, dead. His face was bloody, and a Mr. Lea, who discovered him, al- 
though well acquainted with him, did not at first recognize him. He made an ex- 
amination and found that Alsobrook was shot in the mouth, the shot ranging 
from the roof of the mouth toward the back of the head, without any visible 
wounds or powder burns on the outside of his mouth or his face anywhere; that the 
skull was torn to pieces by the shot, the back of his head being soft and mushy, but 
the skin on the outside of his head was not broken, none of the shot passing 
through the head to the outside; that one of his front teeth was missing. On an 
examination of the gun, it was found to be the same gun he had borrowed from 
Mr. Crosley, the right-hand barrel of which had been fired, and the hammer on the 
other barrel cocked, and that the barrel of the gun was about 28 inches in length. 
It could not be told whether the roof of the mouth showed powder burns, on account 
of the excessive amount of blood. The front door of the car was open, and there 
were no tracks around the car except his own, and no sign to show that any one 
else had been there, that there had been a struggle with a contending enemy, nor 
were there any powder burns on his clothing. The territory he was found in was 
not good for squirrel hunting, and it was the closed season on quail. It was shown 
that Alsobrook was a man of a happy disposition, and the witnesses who saw him 
on this fateful morning agree that he showed no signs of worry or trouble. 

Expert evidence was introduced to show that powder from a sixteen-gauge 
shotgun will burn anywhere from 6 to 8 feet from the muzzle of the gun, and that 
the shot begin to scatter immediately after leaving the barrel; that the closer the 
barrel of the gun is to the object, the more the powder would burn; and the narrower 
the spread of the load. The expert answered a hypothetical question that, assum- 
ing that the entire load of the shot entered the roof of the mouth with no powder 
burn, wound, or mark on the face, and the whole top of the head was soft, and 
stated that in his opinion the gun was in the deceased’s mouth at the time of its 
discharge. At the conclusion of the evidence, appellant requested the court to in- 
struct the jury to find for the appellee in the amount of premiums paid by the in- 
sured, $96.12, and costs to the time of filing the answer, offering to confess judg- 
ment for that amount, and for the appellant for the costs incurred subsequent there- 
to, which the court refused to give, and submitted the case to the iury on appellee’s 
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theory of an accidental death, which returned a verdict against appellant for $2,000, 

and it has appealed. 

We think the court erred in refusing to give appellant’s requested instruction 
No. 1. Under the clause of the policy already quoted, the company’s liability was 
limited to the amount of premiums paid by the insured in case of suicide within 
ene year from the date of the policy. We think the undisputed evidence, in fact 
all the evidence, clearly establishes the fact that the insured committed suicide, and 
that it overcame the presumption of law against suicide, and the presumption that 
he was killed accidentally, rather than by suicide. As was said by this court in the 
case of Grand Lodge of A. O. U. W. v. Banister, 80 Ark. 190, 96 S. W. 742, cited 
with approval in New York Life Ins. Co. v. Watters, 154 Ark. 569, 570, 243 S. W. 
831: 

“In the first place, there is a presumption against suicide or death by any other 
unlawful act, and this presumption arises even where it is shown by proof that 
death was self-inflicted; it is presumed to have been accidental until the contrary is 
made to appear. This rule is founded upon the natural human instinct or inclination 
of self-preservation, which renders self-destruction an improbalitv with a rational 
being.” 

Here we think the contrary does appear, and that it is undisputably shown that 
death was self-inflicted. And as was said in the case of Watters, supra: 

“After a careful consideration of the facts and circumstances in the instant 
case, we are unable to account for the death of the insured upon any other reason- 
able hypothesis than suicide.” 

And as was again said in the same case: 

“Reasoning upon the undisputed physical facts in the case, we are unable to 
evolve any reasonable theory by which the insured could have been accidentally 
shot.” 

It was shown conclusively, we think, that, unless the barrel of the gun had been 
in Alsobrook’s mouth at the time it was fired, he could not have received the wound 
he did receive without also receiving a wound on the outside of the face, and, if 
the gun were close enough, would have been burned by the powder. 

We think the muzzle of the gun must of necessity have been in the insured’s 
mouth at the time it was fired. And, taking into consideration his location, the fact 
that no other person had been about there, the fact that he had just been arrested; 
charged with a felony, and all tne other facts and circumstances heretofore set out, 
we think the conclusion is irresistible, and much stronger even than the Watters Case, 
that he committed suicide. 

The judgment will therefore be reversed, and judgment will be rendered here 
against appellant for $96.12. 

BENEFIT ASS’N RY. EMPLOYEES v. HAYDEN. (No. 7.) 
Supreme Court of Arkansas. Nov. 28, 1927. 
299 Southwestern Reporter 995. 

1. INSURANCE—ONE KILLED WHILE PASSENGER IN AIRPLANE HELD 
NOT “ENGAGED IN AERONAUTICS,” WITHIN MEANING OF IN- 
SURANCE POLICY. 

A telegraph operator, killed while passenger in airplane, held not “engaged in 
aeronautics,” withing meaning of exemption clause of insurance policy. 

Smith, J., dissenting. 

(For other cases, see Insurance, Dec. Dig. § 441.) 


Appeal from Circuit Court, Craighead County; W. W. Bandy, Judge. 

Action by Julia Hayden against the Benefit Association Railway Employees. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, for appellant. 

Basil Baker, of Jonesboro, for appellee. 

Smiru, J. The appellant insurance company issued its policy of insurance to 
Paul Trotter, a telegraph operator, insuring his life in the sum of $3,000, and ap- 
pellee was designated as the beneficiary therein. 

This suit was brought by the beneficiary to recover on this policy, and the cause 
was submitted to the court below sitting as a jury on the following agreed state- 
ment of facts: 


“We agree that Paul Trotter, the insured, was killed at Stuttgart, Ark., on Oc- 
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tober 17, 1926, in an airplane accident. The facts in relation to the accident or how 
it occurred are as follows: 

“Richard Schillberg was operating an airplane at a rice carnival or rice fair, at 
Stuttgart, Ark., and was charging passengers $2.50 for each trip on which they rode 
with him. Some time during the day, Paul Trotter took an airplane trip with Schill- 
berg, riding as passenger, and paid the usual fee or fare therefor. Later in the day, 
as he stood near the airplane, Schillberg, the pilot of the airplane, in soliciting pas- 
sengers for another trip, saw Paul Trotter, and asked him if he did not want to take 
another ride. On this occasion, Paul Trotter accepted the invitation to become 
a passenger to ride for a second time, and the second flight was made. The second 
flight was upon the same condition of payment as the first flight, but it is not known 
by the parties whether the payment was made on either occasion before ascending 
or after alighting from the airplane. On the occasion of the second flight, the pilot 
of the machine, Schillberg, attempted to perform some ‘stunts’, and in doing so lost 
control of his machine, when perhaps not more than 300 feet from the ground, and 
the airplane fell, killing Trotter, and seriously injuring Schillberg. Prior to the 
time of taking out insurance, Paul Trotter had been on one or two ‘plane’ trips. 
The place or location where these trips were made, purpose or reason for taking 
them, or the conditions under which they were made, are not known to the parties 
executing this agreement.” 

The policy sued on contained this clause: 

“This policy does not cover disability or fatal injury received by the insured * * * 
(3)while engaged in aeronauting or under water navigation.” 

And the company denied liability by virtue of this clause. At the trial from 
which this appeal comes the insurance company requested the court to find the fact 
to be that the insured received his fatal injury while engaged in aeronautics, and 
that death while so engaged was a risk not assumed, but expressly excepted, by the 
policy. The court declined to make that finding, but on the contrary, made the fol- 
lowing finding: \ 

“Finding of Fact No. 1. The court finds that the occupation of Paul Trotter 
was that of telegraph operator, and that he received his fatal injury while riding in 
an aeroplane as a passenger; that riding as a passenger in an aeroplane does not 
constitute an exception, or excepted risk, under the terms of the policy of insurance 
sued upon, but the phrase ‘engaged in aeronautics’ implies that the risk excepted is 
for the insured to have taken part in the operation of the aeroplane as an occupa- 
tion or otherwise, and that merely riding as a passenger therein does not come 
within the exception of the policy.” 

Upon this finding judgment was rendered against the insurance company for the 
amount of the policy, with penalty and attorney’s fee, and the insurance company 
has appealed. 

It is not questioned that the insured was killed while riding in an aeroplane, and 
the insurance company insists that the trial court should have declared that the 
insured was at the time of his death “engaged in aeronautics,” within the meaning 
of the clause above quoted, and that there is no liability under the policy sued on. 
Cases are cited by appellant which fully sustain the contention. 


Appellee insists, however, that the phrase “engaged in aeronautics” should be 
Strictly construed, as it constitutes an exception from the general liability assumed 
by the company upon the issuance of the policy, and that it means active co-operation 
or taking part in the aeronautical enterprise, resulting in the death of the insured. 

Appellee contrasts the use of the words “engaged in,” quoted above, with lan- 
guage employed in section 5 of the policy, providing for double indemnity in cer- 
tain cases, one of these being for an injury sustained by the insured “while riding 
as a passenger in a passenger elevator,” and another provision in the same section 
for double indemnity for an injury sustained by the insured while riding as a passen-. 
gerger of a common carrier, and also with an exception from liability contained in 
section (f), “while engaged in military or naval service during the time of war.” 


It is insisted by appellee that the words “engaged in” should be construed as 
having the same meaning in each of the instances where they were employed, and 
that the proper construction of those words is that actual employment or participa- 
tion was contemplated, and that, if merelv riding as a passenger in an aeronautical 
device was intended, language should have been employed which did more than in- 
hibit one from engaging in that business. 
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We do not review the cases cited by counsel for appellant, as it is thought by 
the majority of the court that the instant case is ruled by the decisions of this 
court in the cases of Sovereign Camp, W. O. W., v. Compton, 140 Ark. 313, 215 
S. W. 672, Miller v. Illinois Bankers’ Life Ass’n, 138 Ark. 442, 212 S. W. 310, 7 A. 
L. R. 378, Benham v. American Cen. Life Ins. Co., 140 Ark. 612, 217 S. W. 462, and 
Nutt v. Security Life Ins. Co., 142 Ark. 29, 218 S. W. 675. 

In the case of Benham vy. Insurance Co., supra, the facts were that Benham, the 
insured, enlisted in the aviation branch of the military service of the United States 
on February 11, 1918, at which time the United States was at war with Germany, 
and while still in the aviation service, and during the continuance of the war, the 
insured died from influenza. The policy there sued on contained the following ex- 
emption from liability : . 

“Death while engaged in military or naval service in time of war, or in con- 
sequence of such service, shall render the company liable for only the reserve under 
this policy, unless the company’s permission to engage in such service shall have 
been obtained, and such extra premium or premiums as the company may require 
shall have been paid.” 

Permission of the insurance company for the insured’s enlistment had not been 
obtained, nor had he paid the extra premium, and the company contended that it 
was liable only for the reserve value of the policy; but this court held that the 
company was liable for the full face value of the policy, and in so holding it was 
there said: 

“The words in the restricted clause now under consideration mean something 
more than death to the insured during the period of time he was in military service 
of the United States. The word ‘engaged’ denotes action. It means to take part in. 
To illustrate: A servant injured while in the operation of a train means that he 
must be injured while assisting or taking part in the operation of the train. An 
officer engaged in the discharge of the duties of his office is one performing the 
duties of his office. So here the words ‘death while engaged in military service in 
time of war’ mean death while doing, performing, or taking part in some military 
service in time of war; in other words, it must be death caused by performing 
some duty in the military service. That is to say, in order to exempt the company 
from liability, the death must have been caused while the insured was doing some- 
thing connected with the militarv service, in contradistinction to death while in the 
service due to causes entirely or wholly unconnected with such service. This con- 
struction, we think, would be according to the natural and ordinary meaning of the 
words. By the use of the word ‘engaged’ it must have been intended that some 
activity in the service should have caused the death, in contradistinction to merely 
a period of time while the insured was in the service. This view is strengthened 
when we consider the words following. The words ‘or in consequence of such 
service’ relate to the word ‘death.’ So that death in ‘consequence of such service’ 
means death resulting from some act of the insured connected with the service, 
whether such death occurred during the period of his service or afterwards.” 

The doctrine of that case was reaffirmed in the later case of Nutt v. Security 
Life Ins. Co., supra. The decision of this court in the Benham Case, supra, was 
approved by the Supreme Court of Oklahoma, in the case of Barnett v. Merchants’ 
Life Ins. Co., 87 Okl. 42, 208 P. 271; by the Supreme Court of Iowa, in the case 
of Boatwright v. American Life Ins. Co., 191 Iowa, 253, 180.N.. W. 321, 11-A.1..& 
1085; and by the yan City Court of Appeals. in the case of Long v. St. Joseph 
Life Ins. Co., 225.'S 106, which case was affirmed on the appeal to the Su- 
preme Court of that. dane 248 S. W. 923. 

It is therefore the opinion of the majority—in which the writer does not con- 
cur—that the insured was not “engaged in aeronautics,” within the meaning of the 
clause above quoted, and that the trial court was correct in so holding, and the 
judgment of the court below will therefore be affirmed; and it is so ordered. 


OLD AMERICAN INS. CO. v. DAVIS. (No. 52.) 
Supreme Court of Arkansas. Dec. 12, 1927. 
300 Southwestern Reporter 415 
1. INSURANCE—EVIDENCE HELD NOT TO RAISE ISSUE FOR JURY AS 
TO FRAUD IN PROCURING SETTLEMENT OF LIFE POLICY. 


In suit by beneficiary to collect life insurance, evidence held to establish as a 
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matter of law that settlement previously effected by adjusters was not procured 

through fraud or imposition. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

2, INSURANCE—ILLITERACY OR IGNORANCE OF BENEFICIARY DOES 
NOT INVALIDATE COMPROMISE AND SETTLEMENT OF LIFE PO- 
LICY. 

The fact that beneficiary of life insurance policy was either illiterate or ignor- 
ant would not suffice to invalidate compromise and settlement. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from Circuit Court, Poinsett County; G. E. Keck, Judge. 

Suit by America Davis against the old American Insurance Company. Judg- 
ment for plaintiff. and defendant appeals. Modified. 

John L. Crank, of Little Rock, for appellant. 

J. F. Gautney and Dudley & Dudley, all of Jonesboro, and Aaron McMullin, 
of Tyronza, for appellee. 

SmirH, J. Appellee was named as the beneficiary in a policy of insurance for 
$1,000 issued by the appellant insurance company on the life of appellee’s husband, 
and this suit was brought to collect the insurance after the death of the insured. 
It was alleged in the complaint that a compromise and settlement of this policy had 
been effected, whereby appellee had agreed to accept $500 in full satisfaction of the 
company’s liability, but that this settlement had been induced by fraud practiced 
upon appellee, who was alleged to be an illiterate and ignorant negro woman, and 
that she had been paid only $330 whereas she had been promised $500, and that the 
receipt executed by her in settlement of the policy recited the payment of that sum. 
There was a verdict and judgment in appellee’s favor for the full amount of the 
policy, with interest, penalty, and attorney’s fee, and this appeal is from that judg- 
ment. 

At the trial in the court below tne appellee testified that her husband, the in- 
sured, died, and that she made proper proof of his death on blanks furnished by 
the insurance company for that purpose, and that some days thereafter a represen- 
tative of the insurance company called at her home and offered her $300 in settle- 
ment of the policy, and advised her that the insurance company would not pay any 
more than that amount, as the insured had represented himself to be in good health 
at the time the policy issued, whereas he was not in good health at that time. 
Appellee declined this offer of settlement. 

ihe insured, who was a colored man, had been buried by a colored undertaker 
named Parr, whose bill was $170, and, some weeks after the futile attempt of the 
first adjuster to settle with appellee for her insurance, Parr and a second agent 
called at appellee’s home. This agent offered appellee $200, and she advised him 
that she had previously declined an offer of $300, whereupon the agent offered her 
that amount, and later increased the offer to $00. Parr suggested that the agent 
increase the offer to $500, but the agent stated that he had no authority to pay that 
much. He told appellee that he would wire the company for authority to offer that 
amount, if appellee would accept it, and she agreed to do so. Thereupon the agent 
wired the home office of the company in Little hock, advising that the policy could 
be settled for $500, and a reply was received authorizing the agent to pay that 
amount. Parr wanted his bill paid, and appellee agreed that a draft might be 
drawn in his favor for the amount thereof, and this was done, the draft being for 
$170. A second draft was drawn in appellee’s favor for $330, and she thereupon 
executed in the presence of a notary public, whose attendance had been procured 
for that purpose, a release of all claims under the policy. 


Appellee testified that she could read and write, and that she had understood 
what was done and assented to it, but that she was induced to do so because the 
adjuster stated to her that the company was not liable in any amount under the 
policy, for the reason that her husband had falsely represented that he was in 
good health when the policy issued, and that she would never get anything under 
the policy, except such sum as the adjuster might pay her by way of compromise. 
She wanted $1,000, and thought she was entitled to that amount, as her husband’s 
health was good at the time the policy issued, and she was not satisfied with the 
settlement proposed, but accepted it because the adjuster had told her that the com- 
pany was not liable at all under the policy. 
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Testimony was offered, which the insurance company did not attempt to refute, 
that the insured was in good health at the time the policy was issued. Parr in- 
dorsed and deposited the draft given him for the funeral expenses, and the same 
was duly paid on presentation to the insurance company. ‘The other draft payable 
to appellee’s order, dated October 16, 1925, was never indorsed and collected by ap- 
pellee, and after keeping it in her possession until April 6, 1926, she brought this 
suit to recover the full face value of the policy, and made tendor of the draft, but 
no offer was made to return the money paid Parr. 

The president of the insurance company testified that the company had advices 
to the effect that the insured was not in good health when the policy was issued, 
and for this reason the company had denied liability. The insured died 10 months 
and 4 days after the issuance of the policy. 

{1, 2] In our opinion the court should have directed a verdict in favor of ap- 
pellee for the sum of $330, and for that amount only, as we think there was no tes- 
timony to support the finding that the settlement was procured through fraud or 
imposition practiced upon appellee. The testimony does not show that appellee was 
either illiterate or ignorant, as was alleged in the complaint; but, even though it 
did, this would not suffice to invalidate the compromise and settlement. Bankers’ 
Ins. Ass’n v. Archie, 145 Ark. 481, 224 S. W. 950. 


In our opinion the case just cited is controlling here. The facts there were 
that the proof of death of the insured showed the insured to have been over 55 
years of age at the time of the issuance of the policy, whereas the association ac- 
cepted no risks over that age, and that insured had represented herself in the ap- 
plication for the insurance to be under that age. Testimony was offered at the 
trial of the suit on the policy that the insured was not over 55 years of age when 
the policy issued, and the husband of the insured, who was the beneficiary in the 
policy, testified that he had been advised that the statement of the age of the in- 
sured in the proof of death was not material, and that, not knowing his wife’s age, 
he had stated her age to be greater than it in fact was. The beneficiary further 
testified that, having made this misstatement, he was advised by the adjuster of the 
insurance company that the policy was void, and the company was not liable under 
it in any amount, and that he, believing this to be true, accepted $145.30 in settlement 
of the policy, the face of which was $450. It was there said: 


“It is insisted that this contention (that the company was not liable on account 
of the misstatement of the age of the insured in the application for the insurance) 
made to an illiterate negro was a badge of fraud. We do not think so. There is 
nothing to indicate that the agent (of the insurance company) in anv wav ‘ver- 
reached Archie (the beneficiary), or made any false representations to him in order 
to effect the compromise. The offer was made in good faith, and the record shows 
that there was a dispute between the parties on the question of the age of the ap- 
plicant at the time the benefit certificate was issued. There is nothing in the record 
to show that the contention of the company was not made in good faith, and the 
fact that it was made to an illiterate negro does not constitute a badge of fraud. 
If such was the case, the company could not compromise .at all in a case like this. 
We do not think the evidence warranted the submission of the issue of fraud in 
securing the compromise to the jury, and the error in so doing the judgment must 
be reversed.” 

Appellee admitted that she agreed to accept $500 in settlement of the policy, 
and that this sum was paid her. It is true $170 of it was paid to Parr, but this 
was done in her presence and with her knowledbge and consent, and she admitted 
that the consideration for the receipt which she signed was the draft to her order 
for $330 and the one to Parr’s order for $1/0. It is true the company denied lia- 
bility; but it did this upon the ground that the insured was in ill health at the time 
the policy was issued, and this was a question of fact, about which appellee was 
not dependent for information on the statements of the adjuster. It is not con- 
tended that the representation that the company would not be liable if insured was 
not in good health at the time of his application for the insurance was false. The 
alleged false representation was that the company was not liable, because the in- 
sured was not in good health at that time, and, as we have said, this was a question 
concerning which the beneficiary was not dependent upon the company for informa- 
tion. 


Parr asked the adjuster to increase his offer of settlement to $500, and the 
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agent of the company agreed to submit that proposition to the company, provided 
it was acceptable to appellee. She said it was, and the agent of the company wired 
the company for authority to make this settlement, and when this authority was 
received he returned some hours later and consummated the settlement, by paying 
to appellee and to Parr at appellee’s request the sum of money agreed upon. Appel- 
lee admits that she thoroughly understood the settlement, and the purpose and effect 
of the receipt which she signed, and now seeks to set aside the settlement only 
because the agent of the company told her the company was not liable on account 
of the ill health of her husband, the insured. As was said in the case of Bankers’ 
Ins. Ass’n v. Archie, supra, this contention on the part of the company was not 
a badge of fraud. 


Appellee relies on the cases of Old Amer. Ins. Co. v. Esque (Ark.) 292 S. W. 
977, and Southern Life Ins. Co. v. Roberts (Ark.) 294 S. W. 14. In the first of 
these cases it was said that the jury had found that the release was executed under 
a mutual mistake of fact, and for this reason “the settlement had no effect as a 
compromise settlement of a disputed claim.” In the last-mentioned case the opinion 
recites that the beneficiary was much distressed mentally, and did not know what 
to do at the time she signed the release, and that: 


“The adjuster fixed up the papers, which she did not read, took the policy, 
threw a check or draft into her lap, and went away. The check was never cashed.” 

Here there was no mutual mistake of fact; on the contrary, the point in con- 
troversy was the state of the insured’s health. Nor was there a settlement, the 
terms of which were not fully understood. Nor has there been a return, or an offer 
to return, all the money paid under the settlement. ‘The money paid Parr was paid 
under this settlement, and it is immaterial that appellee may not have been liable 
to Parr personally for the amount of his bill, if such was the case, for the reason 
that she had directed the adjuster to pay Parr the funeral bill, and the sum so paid 
was a part of the consideration paid appellee for the release signed by her. 

We do not think the evidence warranted the submission to the jury of the 
issue of fraud in securing the compromise, and the judgment will be modified, by 
reducing it to $330, the sum which the company admits has not been actually paid 
appellee under the settlement. 


HAL. H. PEEL & Co. v. HAWKINS. (No. 65.) 
Supreme Court of Arkansas. Dec. 12, 1927. 
300 Southwestern Reporter 420. 


l. INSURANCE—THAT NOTE WAS GIVEN AND INSURANCE TAKEN 
ONLY ON AGENT’S UNFULFILLED PROMISE PRINCIPAL WOULD 
MAKE LOAN, HELD DEFENSE AGAINST PRINCIPAL, CONTRACT 
BEING INDIVISIBLE. 


_ Where, in order to write a life insurance policy, an agent, working for a prin- 

cipal who wrote insurance and made loans, promised the prospect that, if he would 

give his note and take an insurance policy, the agent’s principal would make a loan 

to him, but loan was not made as promised, ».e/d, in a suit by the principal on 

such Premium note, that the failure to make the loan was a defense to the note: 

the insurance and loan contract being indivisible. 
(For other cases, see Insurance, Dec Dig. § 187[3].) 


2, INSURANCE—ONE DEALING WITH INSURANCE AGENT OF PRIN- 
CIPAL IN LOAN AND INSURANCE BUSINESS COULD PRESUME: 
AGENT’S AUTHORITY GENERAL, IN ABSENCE OF NOTICE. 


Where one dealing with agent of a principal, who was in the life insurance 
and the loan business, took a life policy on the promise of having a loan made 
to him, held, in suit on the note given for the policy, wherein the failure to make 
the loan was used as a defense, together with defense of agent’s lack of authority 
= defendant could presume agent’s authority was general, in the absence of notice 

Twise. 


(For other cases, see Insurance, Dec. Dig. § 76.) 
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3. INSURANCE—WHETHER DEFENDANT, IN ACTION ON NOTE GIVEN 
FOR LIFE INSURANCE POLICY, RATIFIED AGENT’S FRAUDULENT 
char BY KEEPING POLICY AFTER FRAUD DISCOVERY, HELD FOR 

Whether defendant, in an action on a premium note given for a life insurance 
policy, ratified the agent’s fraudulent acts in inducing the contract by keeping the 
policy after discovering fraud in the agent’s promise to make a loan, if defendant 
would take a policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 188[3].) 


Appeal from Circuit Court, Poinsett County; G. E. Keck, Judge. 

Action by W. F. Hawkins against Hal. H. Peel & Co. Judgment for defendant, 
and plaintiff appeals Affirmed. 

Cooley, Adams & Fuhr, of Jonesboro, for appellant. 

John S. Mosby, of Lepanto, and J. G. Waskom of Marked Tree, for appellee. 

McHanery, J. This is a suit on a promissory note executed by appellee to the 
Cotton States Life Insurance Company on the 5th day of September, 1922, for 
$176.46, with 8 per cent. interest per annum, which was assigned by the payee to 
appellant. This note was executed and delivered to appellant under the following 
conditions : 

Appellant is engaged in the business of soliciting life insurance, with its prin- 
cipal office at Jonesboro, Ark., and was at the time the general agent for the Cotton 
States Life Insurance Company, for whom it had made a few farm loans, and had 
also made some loans for the Denver Investment Company; but the loan business 
was not its main business. Lynn Warren was the agent of appellant, whose author- 
ity was limited, according to Mr. Peel, to that of soliciting life insurance only. 
Warren solicited insurance from appellee for the Cotton States Company. Appellee 
did not want any life insurance, gut wanted a loan of $5,000 on certain land owned 
by him. Warren advised him that, in order,to get the loan, he would have to take 
out an equal amount of life insurance. He thereupon gave Warren an application 
for the $5,000 life insurance, and in a few days he returned with the policy, telling 
appellee that he could pay the premium in the above amount out of the loan when 
it was received, and pay the balance of his debts out of the amount of the loan. 
Under this agreement, he executed the note for the premium and turned over his 
deeds and abstract to Warren, who took them off with him, and’ a few days later 
appellant sent them back to Mr. Simms, who was the cashier of the Bank of 
Lepanto, but did not make any loan. 


Appellee is a man without education, not being able to read or write, and, upon 
demand being made on him to pay his note, refused, for the reason that the loan 
he desired had not been granted him. He did not return the policy to the company, 
but, immediately upon receipt of his abstract and deeds by the Bank of Lepanto, he 
went to his attorney, Mr. Scobey, and told Mr. Scobey to write the company for 
him, but does not know whether this was, done or not. He also told Warren he 
would give him the policy, or he could come and get it, and Warren -said he did 
not want it; that he offered to go get it, but did not have it in his pocket; that 
he did not surrender the policy, as no one came to get it, and he thought no more 
about it. 


Appellee kept his abstract and deeds in the safe of Mr. Stuckey, who testified 
that appellee and Warren came to him about this matter, and that Warren agreed 
to write the insurance and get the loan, and at appellee’s request he got the abstract 
and deeds to the property, and delivered them to Warren, who said that the premium 
could be paid out of the loan. The case was submitted to the jury under instruc- 
tions from the court, and a verdict and judgment was rendered for appellee, from 
which is this appeal. 

[1, 2] Appellant urgently insists, for a.reversal of this case, that Warren had 
no authority to make the representation that the company would make a loan as 
an inducement to write the policy of insurance, and that therefore the plaintiff is 
not bound by such representation. He cites a number of authorities to the general 
effect that a principal is not bound by the acts of his agent, unless done within 
the actual or apparent scope of his authority. While this is true, it is equally well 


settled, as was said in the case of Three States Lumber Co. ~. Moore, 132 Ark. 
371, 201 S. W. 508, that: 


Se ae a 
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“One dealing with an admitted agent has the right to presume, in the absence 
of notice to the contrary, that he is a general agent, clothed with authority coex- 
tensive with its apparent scope.” 

This case was cited with approval in the case of Arkadelphia Milling Co. v. 
Green, 142 Ark. 565, 219 S. W. 319, where it was said: 

“A person dealing with a special agent must do so at his peril, and, if the 
special agent was without authority, the principal cannot be held. Not so, however, 
in dealing with a general agent. A person dealing with a general agent can hold 
the principal if the acts of the agent are within the general scope of the particular 
kind of business intrusted to him.” 

In that case one Carr was employed by appellant, and was sent by it to the 
mill of one Brown semimonthly, for the purpose of checking up the bolts, staves, 
and labor incurred in making them, and for paying therefor by drawing checks 
against appellant to settle the labor accounts, and to pay Brown, or others at 
Brown’s directions, with whom appellant had a contract for the output of the mill. 
The court held in that case that: 

“Carr’s employment was not a special one, and confined to a single transaction, 
but was a general employment to transact a particular kind of business for appellant. 
He was therefore a general agent, under the rule announced” in the case of Liddell 
y. Sahline, 55 Ark. 627, 17 S. W. 705. 

In this case it is admitted that Warren was appellant’s agent for the soliciting 
of insurance, and it is undisputed that, in soliciting insurance from the appellee, 
who did not want the insurance, but who did want a loan, that he promised to get 
the loan through appellant’s agency, and it is undisputed that appellant did procure 
farm loans, and that the preminum for which the note was given could be paid 
out of such loan. It was therefore one indivisible contract; the insurance being 
applied for and taken as a necessary incident to the procuring of the loan. We 
therefore hold, under the authority of the above-cited case, that, since Warren was 
admitted to be the agent of appellant, appellee had the right to presume, in the 
absence of notice to the contrary, that Warren was appellants’ general agent, clothed 
with authority to make a contract with appellee for the loan and the insurance. 
Furthermore, it is undisputed that the abstract and deeds to the property appellee 
desired to pledge for a loan were delivered to appellant, and by it returned to 
the Bank of Lepanto some three or four days after having received same, and it 
therefore must have known at that time that appellee was desirous of procuring a 
loan, else he would not have sent in his abstract and deeds. While it is true that 
the loan business is not appellants’ principal business, it is undisputed—in fact, 
testified to by Mr. Peel—that h’s company had procured farm loans, not only for 
the Cotton States Company, but for another company, and it cannot therefore be 
said that it was not engaged in that kind of business. 

[3, 4] It is further insisted that there was no surrender of the policy by 
appellee, and that, having kept same, he is now estopped from setting up the defense 
of fraud in the procurement of the note sued upon. In other words, it is insisted 
that, if a party who has been defrauded, atter discovering the fraud, ratifies the 
acts of which he complains, he cannot thereafter rescind the contract That is 
undoubtedly true, and a correct statement of the law; but we do not think the 
evidence justifies the assumption that appellee ratified the contract. At least, we 
cannot say that he did as a matter of law. The facts which have heretofore been 


stated made it a question for the jury, and fhe court submitted this question to the 
jury under this instruction: 


“If you should find that the contract is as the defendant claims it to be, but 
should find that within a reasonable time that he did not notify them of the rescis- 
sion of the contract, and tender or offer back to them the policy, then your verdict 
would be for the note for the amount sued for.” 


The jury found for the defendant, and necessarily found that he did tender 
or offer back to appellant the policy within a reasonable time. We think there was 
substantial evidence upon which to base this instruction, as appellee testified posi- 
tively that he told Warren that he could have the policy back, or he would go and 
get it for him, not having it in his pocket at the time, but that Warren told him 
that he did not want it back; and he could do with it what he pleased, or some- 
thing to that effect, and this was within a few days after the return to him by 
appellant of his abstract and deeds. : 
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‘lhe case was submitted to the jury under correct instructions, and, finding no 
prejudicial error, the judgment is affirmed. 


PENN MUT. LIFE INS. CO. v. BLOUNT et al. (No. 5916.) 
Supreme Court of Georgia. Nov. 18, 1927. 
140 Southeastern Reporter 496. 

1, INSURANCE—LOCAL AGENT’S KNOWLEDGE OF DELIVERY OF 
POLICY TO APPLICANT WITHOUT PAYMENT OF PREMIUM IN 
VIOLATION OF POLICY AND SPECIFIC INSTRUCTIONS HELD NOT 
IMPUTABLE TO INSURER. 

Where application for life insurance policy made part of policy, provided that 
insurance should not be in force until first premium thereon is actually paid, and 
that agents could not alter contract, and local agent, in violation of specific instruc- 
tion, delivered policy to applicant without receiving premium, which was not actually 
known by any officials, or other agents of insurer, local agent’s knowledge of delivery 
and surrender of policy to applicant is not 1mputable to insurer, and is not knowl- 
edge of insurer. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


2. INSURANCE—UNAUTHORIZED ACT OF INSURANCE AGENT IN 
PRINCIPAL’S BEHALF CANNOT BE RATIFIED WITHOUT ACTUAL 
KNOWLEDGE (CIV. CODE 1910, § 4530). 

Unauthorized act of insurance agent done in principal’s behalf cannot be ratified 
by principal without actual knowledge of act; Civ. Code 1910, § 4530, extending 
notice to facts discoverable, having no application to subject of waiver as related 
to conditions imposing forfeiture in contracts of insurance. 


(For other cases, see Insurance, Dec. Dig. § 94.) 


Certified Questions from Court of Appeals. 

Action by E. H. Blount and others, trustees, against the Penn Mutual Life 
Insurance Company. Judgment for plaintiffs, and defendant brings error. On 
certified questions from Court of Appeals. Questions answered. 

Callaway & Howard, of Augusta, and Fullbright & Burney, of Waynesboro, 
for plaintiff in error. 

Fleming & Fleming, of Augusta, for defendants in error. 


Giipert, J. [1] 1. Where an application for the issuance of a life insurance 
policy, which is signed by the appellant, contains the following stipulations: “My 
statements and answers to the questions printed above, and my statements and 
answers made and given to the company’s medical examiner, are full, complete, 
and true. Upon them I base my application for insurance, and agree that they 
shall be regarded as a part of the contract if and when issued. If the premium 
on the insurance herein applied for is not paid at the time of making this applica- 
tion, the contract of insurance shall not be in force unless or until a policy shall 
be issued and delivered to me and the first premium thereon actually paid during 
my lifetime and good health. * * * I understand that neither agents nor examiners 
have any authority to modify, alter, or enlarge contracts’—and where the applica- 
tion is forwarded to the home office of the insurance company, and the company 
issues to the applicant a policy of insurance which is transmitted to the local 
soliciting agent who obtained the application, with express direction to him not to 
deliver the policy to the applicant unless the applicant pays the premium thereon, 
and where the local agent, in violation of such instruction, delivers the policy to 
the applicant and does not receive payment of the premium, but extends credit to 
him for its payment, and no valid contract of insurance thereby arises, and where 
the fact of the delivery and surrender of the policy by the local agent to the appli- 
cant is not actually known by any of the officials or other agents of the company, 
but is so known in fact only to the local agent delivering the policy, that agent's 
knowledge of the delivery and surrender of the policy to the applicant is not imputa- 
ble to the insurance company, and is not knowledge of the company. Rome, etc., 
Ins. Co. v. Eidson, 138 Ga. 592, 75 S. E. 657; New York Life Ins. Co. v. Patten, 
151 Ga. 185, 106 S. E. 183; Prudential Ins. Co v. Moore, 231 U. S. 560, 34 S. Ct. 
191, 58 L. Ed. 367. 


[2] 2. The unauthorized act of an agent, done in the principal’s behalf, cannot 
be ratified by the principal without actual knowledge of the act. The provisions 
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of the Civil Code 1910, § 4530, have no application to the subject of waiver as 
related to conditions imposing forfeitures in contracts of insurance. Wiley v. 
Rome Ins. Co., 12 Ga. App. 186, 188, 76 S. E. 1067. See, also, De Vaughn v. Mc- 
Leroy, 82 Ga. 688, 10 S. E. 211; Dolvin v. American Harrow Co., 125 Ga. 699, 54 
S. E. 706, 28 L. R. A. (N. S.) 785; Liverpool, etc., Ins. Co. v. Hughes, 145 Ga. 
716, 89 S. E. 817; Lee v. Metropolitan L. Ins. Co., 158 Ga. 523, 123 S. E. 737. 

3. Counsel for the insured, during argument of the case in ‘this court, insisted 
that the questions propounded by the Court of Appeals, and answered above, were 
not controlling, because certain material facts were not mentioned in the questions. 
We make no ruling upon this contention, and will not consider the evidence in 
order to determine the accuracy of the contention, which is a matter that will 
doubtless receive the attention of the Court of Appeals when the case is returned 
to that court. 

All the Justices concur. 


GUARANTY LIFE INS. CO. v. PRIMO. (No. 18469.) 
Court of Appeals of Georgia, Division No. 1. Dec. 13, 1927. 
140 Southeastern Reporter 780 
(Syllabus by the Court.) 

1. TRIAL—ADMISSION OF TESTIMONY, IN PART NOT OBJECTION- 
ABLE AS HEARSAY, BUT ILLEGAL PARTS OF WHICH WERE NOT 
SPECIFIED, HELD NOT REVERSIBLE ERROR; TESTIMONY THAT 
INSURED LOOKED PREMATURELY OLD AND THIN HELD NOT 
OBJECTIONABLE AS CONCLUSION AND OPINION OF WITNESS; 
OBJECTION TO ADMISSION OF EVIDENCE AS INCOMPETENT, 
IRRELEVANT, AND IMMATERIAL HELD TOO GENERAL TO PRE- 
SENT ANYTHING FOR REVIEW. 

A new trial is not required because of the admission of the evidence of 
which complaint is made in the first ground of the amendment to the motion 
for a new trial. 

(For other cases, see Trial, Dec. Dig. § 83[2], 85.) 


2, INSURANCE—CHARGE THAT TESTIMONY CONCERNING PREMIUM 
PAYMENTS BY BENEFICIARY DOES NOT ALTER RULE CONCERN- 
ING INSURED’S RIGHT TO MAKE ANY ONE BENEFICIARY IF NOT 
FOR WAGER POLICY WAS NOT ERRONEOUS. 

Neither excerpt from the charge of which complaint is made shows an error 
which requires the case to be tried again. 
(For other cases, see Insurance, Dec. Dig. § 669[1].) 


3. APPEAL AND ERROR—COURT OF APPEALS CANNOT INTERFERE 
WHERE CONTESTED ISSUES OF FACT WERE PASSED ON BY 
JURY AND EVIDENCE SUPPORTED VERDICT '‘APPROVED BY 
TRIAL JUDGE. 

All contested issues of fact having been passed upon by the jury, there be- 
ing evidence to support the verdict, which has the approval of the judge who 
tried the case, this court cannot interfere. 


(For other cases, see Appeal and Error, Dec. Dig. § 1005[3].) 

Error from City Court of Albany; Clayton Jones, Judge. 

Suit by G. E. Primo against the Guaranty Life Insurance Company. Judg- 
ment for plaintiff, defendant’s motion for new trial was overruled, and defendant 
brings error. Affirmed. 

G. E. Primo sued the Guaranty Life Insurance Company, alleging that it was 
indebted to him as beneficiary on a policy issued to Jim Jones, that Jones died 
on or about July 27, 1926, that the plaintiff promptly furnished to the insurance 
company legal proofs of his death, but that after repeated demands for payment 
the company without cause or legal reason, refused to pay the claim, and that 
“the refusal of the said company is vexatious, unreasonable, unnecessary, with- 
out stating in writing sufficient grounds for refusal, and defendant herein fur- 
ther persists in its refusal and failure to return the insurance policy and the 
proofs submitted by your petitioner, and this refusal to pay has continued for 
more than 60 days.” The plaintiff prayed for damages and attorney’s fees. The 
defendant denied liability. It expressly denied bad faith, and alleged that Primo 
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had no insurable interest in the life of Jones; that Primo was acting for him- 
self and at his own expense; that Primo and Jones were both acting in bad 
faith; that Primo at his own expense secured the insurance on Jim Jones, 
and this “was simply a scheme and a device by way of cover for a wager policy, 
said contract so entered into was and is a wagering and speculative one and 
contrary to public policy and the laws of the state of Georgia, and was and is 
void.” The defendant further insisted that the plaintiff was “not entitled to re- 
cover the sum sued for, in that said insured represented in his written application 
that he was 40 years of age, when in truth and in fact said insured, Jim Jones, 
at the time of the making of said application, to wit, on June 5, 1925, was at least 
60 years of age.” The trial resulted in a verdict for the plaintiff for the amount 
of the policy. The insurance company filed a motion for a new trial, which was 
overruled, and it excepted. 

S. B. Lippitt, of Albany, for plaintiff in error. 

W. H. Burt, of Albany, for defendant in error. 

BroopwortH, J. (after stating the facts as above). In the brief of counsel 
for plaintiff in error he expressly abandoned his assignments of error based upon 
his exceptions pendente lite. 

[1] 1. In the first special ground of the motion for a new trial error is as- 
signed on the admission of the following evidence: 

(a) Testimony of the plaintiff: 

“I am not related to Jim Jones. He is not a member of my church. I do 
not know his age, but he said he was 40 years old.” 

(b) Also: 

“Jim Jones told me that he wanted me to pay the premiums when he could 
not keep them up. I had not seen Jim Jones for about two or three weeks until 
I found that he had died, when I immediately went and secured his body from 
Captain Pinson and delivered it to the Elliott Undertaking Company for burial 
as Jim Jones had told me that he wanted me to look after him when he died 
and see that he was given proper atenton, and this was said at the time 
he gave me the insurance policy.” 

(c) Testimony of James Grant: 

“He (Jim Jones, the deceased) said also that he was about 40 years of age. 
When I asked him the question as to his famly, he said he had none.” 

The objections urged to the foregoing evidence were that it was “hearsay, 
incompetent, irrelevant, and immaterial.” A portion of the evidence in each case 
was not subject to the objection that it was hearsay. Under the ruling in Nor- 
ris v. Lynch, 26 Ga. App. 389, 106 S. E. 801, which is supported by a number of 
citations, unless the illegal portion of the evidence objected to is specified, the 
whole will be admitted. 

(d) Sandy Turner swore: “Jim Jones [the deceased insured] looked pre- 
maturely old and was thin” ‘This evidence was objected to as “ a conclusion and 
opinion of the witness.” ‘This evidence was not a conclusion, but a statement of 
facts, and was properly allowed to go to the jury. Dixie Manufacturing Com- 
pany v. Ricks, 28 Ga. App. 160 (1), 110 S. E. 454. Sandy Turner swore also, that 
when Jim Jones had a beard and his hair was long he looked about 45 years old, 
and that after he was shaved he looked about 40 years old. The objection to a 
portion of the foregoing evidence—in (a), (b), and (c)—that it was “incompetent, 
irrelevant, and immaterial,” is too general to present anything for consideration 
by this court. Gordon y. Gilmore, 141 Ga. 347 (2a), 80 S. E. 1007; Richardson v. 
State, 141 Ga. 782 (2), 82 S. E. 134; Hayes v. State, 36 Ga. App. 668 (le), 137 S. 
E. 860. 

[2] 3. The court charged the jury as follows: 


“The public policy which prevents one person from insuring the life of an- 
other, in whose life he has no insurable interest, is based upon the presumption 
that temptation would be held out to the one taking out the policy to hasten by 
improper means the time when he should receive the amount of insurance 
named in the policy, and that such tempation would be as strong in a case where 
the assured took out a policy upon his own life for the benefit of one having 
no interest therein and was to keep up the premiums or assessments as it would 
be where the premiums or assessments were to be paid by the beneficiary. The 
testimony therefore in this case, with reference to the beneficiary having paid 
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certain premiums after the original policy was taken out, does not alter the rule 
as to the right of the insured to make any one a beneficiary, provided it not be 
done by way of a cover for a wager policy.” 

This excerpt therefrom, when read in connection with the remainder of the 
charge and in the light of the evidence, is not erroneous for any reason alleged. 
3. It is urged that the judge erred in reading from the petition as follows: 

“That the refusal of said company is vexatious, unreasonable, unnecessary, 
without stating in writing sufficient grounds for refusal, and defendant herein 
further persists in its refusal and failure to return the insurance policy and the 
proof submitted by your petitioner, and this refusal to pay has continued for more 
than 60 days.” 

This portion of the petition had reference to the right of the plaintiff to re- 
cover attorney's fees on certain conditions, and as the judge did not charge 
them that they could find damages or attorney’s fees, and the jury found neither, 
the reading of this part of the petition could not have been harmful to the de- 
fendant. 

[3] 4. A new trial should not be granted because of the conflicting testi- 
mony as to the age of Jim Jones, or that the policy resulted from a conspiracy 
between Jones and Primo, or was a wagering contract. The insurance company 
introduced the application for the policy, and in that the age of Jones was 
stated as 40. James Grant, who took the application for the insurance company, 
was allowed to swear without objection that “Jim Jones stated his age was 40 
years old. He looked to be about 40 years old.” Dr. E. S. Portis swore that he 
did not know how old Jim Jones was, but that “in his opinion he was about 40 
years of age.” The question as to whether the age of the deceased was knowing- 
ly and willfully misstated with intent to deceive and defraud the insurance com- 
pany was submitted to the jury, as was also the question as to whether the 
policy was taken out as the result of a conspiracy between Jones and Primo (it 
being alleged that the latter had no insurable interest in Jones), and whether or 
not this was a scheme or device to cover a wagering policy and a speculative con- 
tract. All these questions were, upon conflicting testimony, submitted to the jury, 
and their verdict was against the foregoing contentions of the insurance com- 
pany. 

There is evidence to support the verdict rendered, and it is approved by the 
judge who tried the case. 

Judgment affirmed. 

Broyles, C. J., and Luke, J., concur. 


TRAVELERS’ INS. CO. v. CONINE. (No. 18505.) 
Court of Appeals of Georgia, Division No. 1. Dec. 13, 1927. 
140 Southeastern Reporter 784. 

(Syllabus by the Court.) 

1. INSURANCE—PETITION UNDER GROUP CONTRACT OF INSUR- 
ANCE, ALLEGING EMPLOYEE WAS WHOLLY DISABLED AND 
DIED WHILE POLICY WAS IN FORCE, STATED CAUSE OF AC- 
TION; NOTICE TO TERMINATE INSURANCE ON EMPLOYEE WAS 
MATTER OF DEFENSE, NOT REQUIRED TO BE NEGATIVED BY 
PLAINTIFF IN PETITION ON GROUP CONTRACT OF INSURANCE. 

_ The petition set out a cause of action, the special demurrers were without mer- 

it, and the judgment overruling the demurrers is affirmed. 
(For other cases, see Insurance, Dec. Dig. § 635, 639.) 


Error from City Court of Floyd County; John W. Bale, Judge. 

Suit by Mrs. Willie Conine against the Travelers’ Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

Maddox, Maddox & Owens, of Rome, for plaintiff in error. 

M. B. Eubanks, of Rome, for defendant in error. 

Luxe, J. “Under and subject to the terms and conditions of a group contract 
of insurance, * * * issued and delivered to Anchor Duck Mills,” Travelers’ 
Insurance Company issued a “certificate” insuring the life of Fred Calhoun Co- 
nine, an employee of said Anchor Duck Mills. He died, and his mother, Mrs. Wil- 
lie Conine, sued for $600 alleged to be due her as beneficiary under the certificate. 

he petition is substantially as follows: (1) Travelers’ Insurance Company, 
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the defendant, is engaged in writing life insurance, and has an agent in Floyd coun- 
ty, Ga. (2) The defendant is indebted to the plaintiff in the sum of $600 besides 
interest, upon a certain policy of insurance, a copy of which is hereto attached 
and made a part hereof. (3) The “defendant did, on January 6, 1925, issue and 
deliver to Fred Calhoun Conine said policy of insurance upon the life of said Fred 
Calhoun Conine, in accordance with the terms of said policy and contained there- 
in”. (4) That $600 was due under the terms of said policy October 6, 1926. (5) 
“That said Fred Calhoun Conine died on April 23, 1927, while said policy was in 
full force and effect, he having complied with all the conditions of said policy.” 
(6) “That your petitioner was the mother of said insured and the beneficiary 
named in said policy.” (7) “That said sum of $600 became due upon the death of 
said Fred Calhoun Conine, and defendant fails and refuses to pay the same.” 
The copy of the policy attached to the petition contains the following pro- 
vision: 

“The insurance of any employee covered hereunder shall end when his em- 
ployment with the assured shall end, except in a case where at the time of such 
termination the employee shall be wholly disabled and prevented by bodily injury 
or disease from engaging in any occupation or employment for wage or profit. In 
such case the insurance shall remain in force as to such employee during the con- 
tinuance of such disability for the period of three months from the date upon which 
the employee ceased to work, and thereafter during the continuance of such dis- 
ability, and while this contract shall remain in force, until the assured shall no- 
tify the company to terminate the insurance as to such employee.” 

A letter from Anchor Duck Mills to “Our Employees,” which is attached to 
the policy, contains this statement: 


“Insurance will cease upon the attaining the age 65, or upon the termination 
of employment, save as the employee elects to take advantage of the conversion 
privilege stated on page one of the certificate. The certificate becomes void, and is 
to be returned to the office of the Anchor Duck Mills.” 


The petition was amended by adding thereto an allegation that, at the time he 
left his work, the deceased was suffering from tuberculosis, which “wholly dis- 
abled him from continuing his work, and which wholly disabled him and prevented 
him from at any time thereafter engaging in any occupation or employment for 
wages or profit.” This amendment effectually meets one ground of the demurrer, 
which needs no further consideration. 


Other than the ground mentioned and decided, the demurrer as amended pre- 
sents the following questions for determination: (1) Does the petition set forth 
a cause of action? (2) Is the allegation of paragraph 5 of the petition that Co- 
nine died “while said policy was in full force and effect, he having complied with 
all the conditions of said policy,” a mere conclusion, unsupported by averments of 
fact? (3) Is an allegation that “Anchor Duck Mills had not notified this defend- 
ant to terminate the insurance as to said Fred Calhoun Conine” necessary to make 
out the case? Question 1 depends upon the answer to question 3. Paragraph 5 
of the petition is not subject to the objection raised by the demurrer. It appears 
from the petition that the deceased’s disability continued more than three months 
from the time his employment ended. After that time the policy remained in force 
until the assured notified the company to terminate the insurance. Of course, if the 
“group contract of insurance” was not in force, the policy based upon it was worth- 
less. The former, however, was an agreement between parties over whom neither 
plaintiff nor her son had any control. It was not in their power either to keep 
the “group contract” in force or to abrogate it. The notice which under the con- 
tract would destroy plaintiff's rights as beneficiary had to come from Anchor Duck 
Mills. Whether the plaintiff or her son could have conveniently ascertained that 
such notice had been given, we cannot say. It is certain, however, that, if such 
notice had been given, the defendant would be aware of it, and could plead 
it in defense to the action. In short, the giving of such notice was a matter of 
defense, and the plaintiff was not required to plead or prove it. The petition set 
out a cause of action, and for no reason assigned did the court err in overruling 
the demurrer. . 

Judgment affirmed. 


Broyles, C. J., and Bloodworth, J., concur. 
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LEACH v. METROPOLITAN LIFE INS. CO. (No. 27608.) 
Supreme Court of Kansas. Dec. 10, 1927. 
261 Pacific Reporter 603. 
(Syllabus by the Court.) 

1. INSURANCE—CONSIDERATION OF ORIGINAL APPLICATION FOR 
GROUP INSURANCE, AMENDMENTS, AND WRITINGS CONSTI- 
TUTING POLICIES, HELD NECESSARY TO ASCERTAIN PARTIES’ 
INTENTION. 

An application by an employer to an insurance company for group insurance 
on the lives of its employees provided that “all employees of the employer who are 
actively at work and who have completed six months’ service shall be elgible for 
insurance under this policy.” An application afterwards by the same employer 
to the same insurance company for additional insurance stated that “employees 
now insured may apply for additional life insurance”; also “these amendments and 
changes are to be taken and considered as part of the said application and sub- 
ject to the agreements and covenants therein contained and the said application, 
together with these amendments and changes, are to be taken as a whole and con- 
sidered as a basis and as a part of the contract of insurance.” The insurance com- 
pany accepted the amendments in this language: “The. above amendments and 
changes under application for group policy * * * are hereby accepted, and 
payments under the policy will be in accordance with such amended application 
on and after May 16, 1924. held, the original application, the amendments there- 
‘o, and other writings constituting the policies must be considered and construed 
together, in order to ascertain the intention of the contracting parties. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

2. INSURANCE—ADDITIONAL INSURANCE CONTRACT HELD TO RE- 
QUIRE INSURED EMPLOYEE TO HAVE BEEN ACTIVELY AT 
WORK ON EFFECTIVE DATE OF NEW POLICY OR SUBSEQUENT 
THERETO. 

And, further, it was necessary as a condition precedent that an employee, to 
have been entitled to additional insurance under the later arrangement, must have 
been actively at work on the effective date of the new policy or subsequent thereto. 

(For other cases, see Insurance, Dec. Dig. § 296.) 

3. INSURANCE—EMPLOYEE, WHOSE EMPLOYMENT LAPSED BE- 
FORE DELIVERY AND EFFECTIVE DATE OF ADDITIONAL, IN- 
SURANCE, HELD NOT ENTITLED THERETO. 

And, further, an employee who had insurance under the original arrangement, 
and who made application for additional insurance, but whose employment lapsed 
mere the delivery and effective date of the additional insurance, was not entitled 
thereto. 

(For other cases, see Insurance, Dec. Dig. § 296.) 


4, INSURANCE—COMPANY, THROUGH MISTAKE DELIVERING POL- 
ICY FOR ADDITIONAL INSURANCE TO EMPLOYEE NOT AC- 
TIVELY EMPLOYED, HELD NOT LIABLE THEREUNDER ON RE- 
TURN OF PREMIUMS. 

And, further, held, where the insurance company delivered a policy for the 
additional insurance to the insured or his beneficiary, without knowledge that the 
employee was no longer actively at work for the employer, and received premiums 
therefor, but returned the premiums to the employee and canceled the policy im- 
mediately on learning of his lapse of employment, the insurance company was not 
liable to the beneficiary for such additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

3. INSURANCE—EMPLOYER, CONTRACTING WITH INSURANCE COM- 
PANY FOR GROUP INSURANCE FOR EMPLOYEES, HELD, UNDER 
EVIDENCE, NOT AGENT OF COMPANY. 

And, further, held, under the facts related in the opinion, there was no agency 
on the part of the employer for the insurance cOmpany. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

Appeal from District Court, Crawford County; D. H. Woolley, Judge. 

Action by Ida Leach against the Metropolitan Life Insurance Company. From 





348 The Insurance Law Journal, Vol. 70 [Mar., 1928 


a judgment for plaintiff, defendant appeals. Reversed and remanded, with in- 
structions. 


C. O. Pingry, P. E. Nulton, and G. L. Stevenson, all of Pittsburg, for appel- 
ant. 
A. B. Keller, C. S. Denison, and E. V. Bruce, all of Pittsburg, for appellee. 

Hopkins, J. The action was one to recover on a certificate of life insurance 
issued under what is known as the group insurance plan. Plaintiff prevailed, and 
defendant appeals. : 

[1] On May 7, 1923, the Kansas City Southern Railway Company made ap- 
plication to defendant for a group policy of insurance on the lives of its employ- 
ees. The application was granted, and such a policy issued, May 8, 1923. There- 
after, and on April 19, 1924, the defendant issued its individual policy of insur- 
ance to plaintiff's deceased husband in the sum of $1,000. Previous to the date 
last mentioned, the railway company had made application to the defendant for 
additional insurance for its employees. The application was accepted and terms 
agreed upon, to be effective May 16th. May 5, 1924, the deceased applied for 
$1,000 additional insurance, and was issued a rider or certificate increasing his 
insurance $1,000, effective May 16th. The deceased last worked for the com- 
pany on May 7th and after May 9, 1924, was confined in a hospital, and died 
January 28, 1925. He was not working for the railway company May 16th. Wil- 
liam Moran, an employee of the railway company, delivered the policy of insur- 
ance or rider to plaintiff some time in June, 1924; talked with her at that time, 
and knew her husband was in the hospital, but continued to receive payments from 
her on her husband’s policy until notified by the company in October, 1924, not 
to receive any further payments. The defendant first learned of the deceased's 
illness the latter part of September, 1924, through claim made by him for total 
and permanent disability benefits, and thereupon canceled the rider providing for 
the additional insurance. There is no controversy as to the original policy for 
$1,000. The defendant paid benefits for disability on the basis of $1,000, amount- 
ing to $51.04 per month, until the time of insured’s death, and thereafter paid the 
balance of the $1,000 due. The controversy concerns only the additional insurance. 


Various questions are raised and argued, but the main one around which the 
controversy turns is whether, in making the contract, it was the intention of the 
parties that the policy for additional insurance should cover one who was not 
actively engaged at work for the railway company at the effective date of the 
new policy. Under provisions of the original application, the insurance was to 
become effective May 8, 1923, and was to apply to employees actively at work on 
that date, and who had been in the continuous service of the railway company for 
six months. It was to become effective when 75 per cent. of the elgible employees 
of the railway company made application thereunder. Employees who were el- 
gible, and who made written application for insurance, were insured for $1,000, 
$2,000, or $3,000, according to the annual salary each received. The insurance 
was to be automatically increased or decreased on April Ist of each year, if the 
salary of the employee was increased or decreased. ‘The term of the insurance 
was to be for one year from the date of the group policy and renewals thereof 
from year to year, such renewals being granted by the defendant upon the ap- 
plication of the employer; the insurance company reserving the right to decline 
to renew the policy on any anniversary when the number of the employees in- 
sured was less than 75 per cent. of those eligible for insurance. It was pro- 
vided that: 

“All employees of the employer who are actively at work and who have com- 
pleted six months’ service shall be elgible for the insurance under this policy. 

“All new employees of the employer who are actively at work are entitled to 
apply for the insurance after completing six months’ continuous service. * * * 

“The company will issue to the employer, for delivery to each employee whose 
life is insured hereunder, an individual certificate setting forth a statement as to 
the insurance protection to which such employee is entitled, the beneficiary to 
whom payable,” etc. 

The certificate issued to the deceased certified that it was under and in ac- 
cordance with the group policy. The group policy provided that the premiums 
should be payable by the employer; that the insurance company would issue to 
the employer, for delivery to each employee insured under the group policy, an 
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individual certificate setting forth a statement as to insurance protection, etc.; that 
the group policy, the application of the employer, and the application of the em- 
ployees should constitute the entire contract between the parties; that the employer 
would report to the insurance company each month the names of the employees 
insured and not previously reported, the names of the employees whose insurance 
is discontinued on account of termination of employment, etc., the names of the 
new employees applying for insurance, the names of the employees not insured, 
etc. that upon proof of total and permanent disability, the insurance company 
would pay to the employee certain amounts per month in lieu of the payment at 
death; that, upon written election by the employer, the amount payable upon 
the death of the employee insured would be withheld by the company and, paid 
out in equal monthly installments or equal weekly installments. 

The application for additional insurance, among other things, stated: 

“Employees now insured may apply for additional life insurance in accordance 
with the amount of insurance now in effect as follows: 

“Class 1. Those insured for $1,000 may apply for $1,000 additional life insurance. 
“2. Those insured for $2,000 may apply for $1,500 additional life insurance. 
“3. Those insured for $3,000 may apply for $2,000 additional life insurance. 

“This insurance will become effective on the date when seventy-five per cent. 
of all elgible employees have made written application. * * * 

“As of and from May 16, 1924, these amendments and changes are to be taken 
and considered as part of the said application and subject to the agreements and 
covenants therein contained, and the said application, together with these amend- 
ments and changes, are to be taken as a whole and considered as a basis and as a 
part of the contract of insurance.” 

The defendant accepted the amendments in this language: 

“The above amendments and changes under application for group policy No. 
1856G are hereby accepted, and payments under the policy will be in accordance 
with such amended application on and after May 16, 1924.” 

Was it the intention of the parties that an employee, in order to procure the 
additional insurance, must as a condition precedent, be actively at work on the ef- 
fective date of the new policy? An answer to the question must be found by a 
reasonable interpretation of the written instruments. When that intention is as- 
certained, the parties are bound. We are of the opinion the writings must be con- 
sidered and contsured together. 1. Bacon, Life & Accident Insurance (4th Ed.) 
par. 226, p. 395. The language of the application for additional insurance: 

“These amendments and changes are to be taken and considered as part of 

said application, and subject to the agreements and covenants therein contained 
and the said application, together with these amendments and changes are to be 
taken as a whole and considered as a basis for each part of the contract of in- 
surance,” 
—indicates clearly that understanding. That the deceased was not actively at work 
for the railway company on May 16, 1924, or at any time subsequent thereto, is 
not disputed. The jury found that he was not actively at work for the railway 
company on May 16, or at any time thereafter; that the last day he was actively 
at work for the railway company was noon of May 7, 1924. The jury also found 
that the defendant did not learn that the deceased was not so actively at work 
until September 26, 1924, that defendant received no premiums from the deceased 
after the date last mentioned, and that it refunded the premiums paid by or on 
his behalf for the additional insurance. 

(2, 3] It is clear that in making the arrangement now under consideration, the 
parties understood that the defendant was to insure employees of the railway com- 
pany, and not those who had been employed and whose employment had ceased. 
Group life insurance differs from ordinary old-line life insurance. Group insur- 
ance is similar in many respects to workman’s compensation insurance. Each is 
secured by the employer for the benefit of the employee. Employment is a con- 
dition precedent for each to be effective. Th employer and employee stand closer 
together in group insurance than in workman’s compensation insurance. 

Ordinarily, under group insurance, the employer pays part of the premiums 
and all of the costs of handling the insurance for his employee, without deriving 
any direct financial benefit therefrom, and without relieving himself from the 
Payment of any legal obligation he owes his employees. Under workman’s com- 
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pensation insurance, the employer pays the premium and cost of handling the in- 
surance, not so much for the benefit of his employees, but in order that he may 
be indemnified for the payment of his legal obligations to his employees under the 
workman’s compensation law. The employer, under a workman’s compensation 
policy of insurance, has no authority to bind the insurance company, so as to make 
such insurance company liable to an employee for an injury not received in the 
course of employment. Nor has the employer ordinarily, under a group policy of 
insurance, the authority to bind the insurance company, so as to make such in- 
surance company liable to an employee not actively at work for such employer on 
the effective date of the insurance. 

The plaintiff contends that Moran and the railway company were defendant's 
agents, and that by their acts all irregularities were waived. We think not. “To 
make out a case of waiver of a legal right, there must be a clear, unequivocal, and 
decisive: act of the party, showing such a purpose, or acts amounting to an estop- 
pel on his part.” 27 R. C. L. 909% See, also, Green v. Insurance Co., 106 Kan. 90, 
93, 186 P. 970; Cure v. Insurance Company, 109 Kan. 261, 262, 198 P. 940. 

[5] A similar group policy of insurance to the one in question was considered 
in Duval v. Metropolitan Life Insurance Co. (N. H.) 136 A. 400, 50 A. L. R. 
1276. The court, among other things, said in the opinion: 

“The acts of the employer in forwarding the application and delivering the 
certificate to the employee are claimed to be on behalf of the defendant. No rea- 
son is perceived why this should be treated as an agency for the defendant, rather 
than for the employees. The certificates issued to employees are in a brief form, 
and refer to the master policy issued to the employer for further information. 
It is urged that this makes the employer the insurer’s agent to give such informa- 
tion. The employer holds the master policy, not for, but rather against, the in- 
surer. The reference for information is to the policy, not to the employer. If 
it were conceded that a false representation by the employer as to the content of 
the policy could be charged to the insurer, it would not affect the result. There 
is no claim of any such misrepresentation. The position taken is that the em- 
ployer had authority to act for the insurer in dealing with its known and ac- 
knowledged rights under the policy. 

“The claim that the employer is the agent of the insurer in the collection and 
forwarding of premiums ‘is wholly without foundation.- By the express terms of 
the policy the company looks to the employer for the payment of the premiums. 
It has no concern with whether it collects part of them from the employee or not. 
The employee is insured because he has made application, and because the employer 
promises to pay the insurer the premiums. The promise to pay is for the benefit 
of the employee. 

“Again, it is urged that, as the provisions as to notice of claim, proof of loss, 
etc., are contained in the master policy, therefore the employer is the insurer’s 
agent to give information on these subjects. It is said that thé whole purpose of 
the group insurance scheme would be frustrated unless the employer co-operates 
with the employee as agent ‘by implication’ for the insurer. That the employer 1s 
2xpected to co-operate with the employee is evident. 

“The whole scheme is paternalistic. The error of counsel, here and elsewhere, 
is in failing to appreciatae that the paternalism is that of employer towards em- 
ployee. It does not have the effect of making the benevolent parent the agent of 
the party with whom he inaugurates a contract for the benefit of his children. 
The line dividing the three parties to the contract according to their interest and 
real position in these transactions puts the employer with the employee as op- 
posed to the insurer. 

“Much is made in argument of the proposition that the whole plan and scheme 
was to furnish protection to the insured. Of course this is true, but it does not 
follow that the insurer is made chargeable with the conduct of the intermediary 
who sought to bring the insurer and insured into relation, who offered and bound 
itself to pay to. the insurer the price demanded for the insurance, and who agreed 
to perform the office of keeping the insurer informed as to who had accepted, 
and came under the terms of, the offer. * * * It may be noted in passing that 
there is here no claim of any fraud or deception practiced upon the employee, or 
of any right lost because full information was not given to him. The supposed 
difficulties of his situation are here set up as evidence that the employer must be 
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treated as the general agent of the insurer, if the contract is to afford the em- 
ployee the reasonable protection it is to be assumed the parties intended that he 
should have. ’ 

“As before stated, the answer to the whole argument is that this is an ar- 
rangement instituted by the employer for the benefit of the employees. The em- 
ployer sought and obtained from the insurer a contract for their benefit. Naturally 
the employee looks to the employer for guidance and information. There is noth- 
ing sinister in such a situation. Their interests are not adverse, but common. The 
outstanding fact that the employer has interested itself in this matter and has un- 
dertaken a part of the financial burden for the benefit of the employees shows 
that in the ordinary course of events the employee would be expected to place re- 
liance in his benefactor, and would think of the employer in that light, rather than 
consider it to be the representative of the insurer. The insurance was something 
the employer and employees were to obtain by their joint efforts. It was not 
something the employer was engaged in getting as a representative of the insurer.” 

[4] In the instant case deceased’s eligibility lapsed before issuance of the pol- 
icy. The policy was issued by the defendant under the mistaken idea that the de- 
ceased was eligible. The defendant took immediate means to correct the mistake 
when knowledge of the facts was brought home to it. The conclusion at which 
we have arrived renders unnecessary any discussion of other questions raised in 
the briefs. 

The judgment is reversed, and the cause remanded, with instructions to ren- 
der judgment for the defendant. 


OHIO NAT. LIFE INS. CO. v. CRADDOCK’S ADM’R. 
Court of Appeals of Kentucky. Nov. 18, 1927. 
299 Southwestern Reporter 964. 
1. INSURANCE—EVIDENCE OF NOTICES SENT BY INSURER REQUIR- 
ING PAYMENT OF FEBRUARY PREMIUM HELD ADMISSIBLE TO 
PROVE PAYMENT OF PREMIUM FOR PRECEDING NOVEMBER. 


In action on life insurance policy defended on ground that policy had lapsed 
because of nonpayment of November premium, evidence that in month of Jan- 
uary, and subsequently, insurer had sent notices warning insured of lapse of 
policy in case of nonpayment of February premium held admissible as tending 
to establish payment of November premium. 


(For other cases, see Insurance, Dec. Dig. § 654%.) . 


2. INSURANCE—ISSUE OF PAYMENT OF PREMIUM HELD FOR JURY 
IN ACTION ON LIFE POLICY CLAIMED TO HAVE LAPSED. 


In action on life insurance policy in which defense was lapsed for nonpay- 
ment of premium, evidence on question of payment held to make issue for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from Circuit Court, Fulton County. 

Suit by John P. Craddock’s administrator against the Ohio National Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Herschel T. Smith, of Fulton, for appellant. 

Hester & Stahr, of Hickman, for the Commonwealth. 

DIETzMAN, J. The appellee brought this suit against the appellant to recover 
on a policy of insurance issued by it on the life of the appellee’s decedent and 
payable to the estate of that decedent. From a judgmnt in appellee’s behalf, the 
appellant appeals. 

The policy in question was issued on the 14th day of August,.1924, and the 
first year’s premium was then paid in full. On the 14th day of August, 1925, the 
insured elected, as he had a right to do, to pay his next year’s premium in quar- 
terly installments, and he paid the installment then due. The next installment 
fell due on November 14, 1925, and the sole question in this case is whether that 
installment was paid or not. If it was, the policy was in full force and effect 
when the appellee’s decedent died. If not, the policy had lapsed. On this issue 
the appellant insists that the verdict is flagrantly against the evidence. For'the 
appellee two witnesses testified that the decedent about the middle of November, 
1925, procured $10 from his sister. for the purpose of paying the premium of 
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$9.94 then due, and that they saw him take this money across the street and hand 
it to the agent of the appellant. The latter denies any such transaction. 

[1] The appellee also proved, over appellant’s objection, that in January 
his decedent, who was then living, was sent a notice from the home office of the 
appellant that the February premium would soon be due, which would not haye 
been the case had the November premium not been paid, and further that after 
the due date of the February premium this same office sent out a warning notice 
calling the attention of appellee’s decedent to the fact that the February premium 
had not been paid, and that the policy would soon lapse. Appellant first con- 
tends that these notices were not admissible in evidence, but plainly they were. 
In the usual course of events, such notices would not have been sent out if the 
November premium had not been paid. The fact that they were sent out there- 
tore tended to establish that the November premium had been paid. 


[2] Appellant undertook to explain these notices away by showing that they 
were sent out by mistake, but the jury had a right, in view of the appellee's 
testimony in this case about the payment in November, to disregard such ex- 
planation. Appellant also showed that some time in the latter part of February 
or early part of March the appellee undertook to pay a premium for his decedent, 
who was then still alive, but very ill. It is not shown, however, whether it was 
the February premium which, it is conceded, has never been paid or the Novem- 
ber premium which appellee was trying to pay. It might very well have been 
the February premium, as appellee’s decedent was then very ill and the time was 
rapidly approaching when the policy would lapse for nonpayment of the Feb- 
ruary premium, and the appellee’s offer of payment might well have been to pre- 
vent the policy from lapsing for nonpayment of the February premium. From 
this resume of the evidence it is apparent that this was a case for the jury, and 
that its verdict finding for the appellee is not flagrantly against the evidence. 

Judgment affirmed. 


(164 La.) 
No. 28706 
SHUFF vy. LIFE & CASUALTY INS. CO. OF TENNESSEE. 
In re SHUFF. 
Supreme Court of Louisiana. Oct. 31, 1927. 
114 Southern Reporter 637. 
(Syllabus by Editorial Staff.) 
1. INSURANCE—LIMITATIONS ON AGENT’S AUTHORITY TO DE- 
LIVER POLICIES, UNLESS INSURED IS IN SOUND HEALTH AT 
DATE OF POLICY, HELD NOT AGAINST PUBLIC POLICY. 


_ Limitations on the authority of insurance agents to deliver life insurance pol- 
icies, unless insured is in sound health at date of policy, is not contrary to public 
policy. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


2. INSURANCE—WHERE INSURED KNEW AGENT WAS DELIVERING 
POLICY WITHOUT AUTHORITY AND CONTRARY TO INSTRUC- 
TIONS, THERE WAS NO DECEPTION OR MISREPRESENTATION. 


Where insured knew that agent was delivering industrial limited payment life 
policy without authority and contrary to instructions not to deliver policy unless 
insured at date of policy was in sound health, there was no deception or misrepre- 
sentation of the agent. 

(for other cases, see Insurance, Dec. Dig. § 141[1].) 


3. INSURANCE—WHEN POLICY IS COMPLETE, ITS STIPULATIONS, 
a oor AND REASONABLE, ARE ONLY EVIDENCE OF 
ONTRACT. 


When in insurance policy, it is declared to be complete and only evidence of 
contract, its stipulations, if unambiguous and reasonable and such as parties are 
competent to make, are as effective as they would be in any other instrument 1n- 
tended to be only evidence of contract. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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4, INSURANCE—WHEN INSURANCE AGENT VIOLATES PROHIBITION 
OF INSTRUMENT CONSTITUTING CONTRACT, HE ACTS FOR 
HIMSELF AND ALONE IS ANSWERABLE TO INSURED FOR FALSE 
PRETENSES. 

When insurer is not guilty of deception or misrepresentation either express or 
implied, and agent does something in violation of prohibition contained in instru- 
ment declaring that it constitutes entire evidence of contract between insurer and 
insured, agent acts for himself and not as agent of insurer, and alone is answer- 
able to insured for consequence of false pretense. 

(For other cases, see Insurance, Dec. Dig. § 93.) 


5, INSURANCE—STATUTE DECLARING POLICY CONTAINS ENTIRE 
CONTRACT FORBIDS INSURED TO CONTRADICT WRITTEN IN- 
STRUMENT BY PAROL OR OTHER EXTRINSIC EVIDENCE (ACT 
NO. 52 OF 1906, AS AMENDED BY ACT NO. 227 OF 1916). : 

Act No. 52 of 1906, as amended by Act No. 227 of 1916, declaring policy of 
life insurance shall contain entire contract between parties, is as effective in for- 
bidding insured as in forbidding insurer to contradict written instrument by parol 
or other extrinsic evidence. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 


6. INSURANCE—STATUTE APPLYING ONLY TO POLICIES ISSUED 
WITHOUT MEDICAL EXAMINATION HELD INAPPLICABLE TO 
POLICY ISSUED AFTER MEDICAL EXAMINATION (ACT NO. 97 OF 
1908). 

Act No. 97 of 1908, declaring that, if agent knew or could have known true 
condition of applicant’s health, such knowledge of agent should be notice to in- 
surer, and which applies only to policies issued without medical examination, has 
no application to industrial life insurance policy sued on, which was issued after 
medical examination of applicant. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Action by Robert H. Shuff against the Life & Casualty Insurance Company of 
Tennessee. Judgment for defendant was affirmed by the Court of Appeal (6 La. 
App. 503), and plaintiff applies for a writ of review. Judgments of the district 
court and Court of Appeal affirmed. 

Foster, Hall & Smith, of Shreveport, for relator. 

Blanchard, Goldstein & Walker, of Shreveport, for respondent. 

O’Niett, C. J. This is a suit by the beneficiary named in a life insurance 
policy for $1,000 on the life of the plaintiff's son. The policy is called an industrial 
limited payment life policy, which means that the premiums were payable ‘weekly 
for the limited period shown in the policy. The defendant pleaded that, on the 
date of the policy, as well as at the time when it was issued and delivered, the 
insured was not in. sound health, and that the delivering of the policy in the cir- 
cumstances in which it was delivered was done in collusion between the company’s 
agent and the insured to defraud the company. The plea was founded upon two 
clauses or conditions printed in the policy contract, viz. : 

(1) “No obligation is assumed by the company prior to the date hereof, nor 
unless on said date the insured is alive and in sound health ;” and (2) “agents (which 
term includes superintendents and assistant superintendents) are not authorized to 
make, alter, or discharge contracts or waive forfeitures.” 

The district court sustained the defense, and, on appeal to the Court of Ap- 
peal, the judgment was affirmed. ‘The case is before us on a writ of review. 

There is no dispute about the facts of the case. The insured was an agent of 
the company, and he and the agent, Roper, who took the application and delivered 

e policy, were not only solicitors for the same company, but were intimate friends 
and roommates. As each received as his commission the first fifteen premium pay- 
ments on every policy he sold, they conceived the idea of writing each other; 
Roper writing this policy on Shuff’s life and Shuff writing a policy on the life of 
Roper’s child. The applications were signed on the 25th of November, 1922. Shuff 
was then apparently in sound health, but a week later he became ill, and the next 
day, the 3d of December, he was taken to a sanitarium and operated on for acute 
appendicitis. On the next day, the 4th of December, the policy on Shuff’s life, 
dated that day, was given to Roper for delivery, along with other policies on the 
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lives of others whose applications had been taken by Roper and approved by the 
company. On the 8th of December, while Shuff was yet in bed in the sanitarium, 
Roper delivered the policy to him there, by handing it to Shuff’s sister-in-law, at 
his request. On the 19th of December Shuff died of pneumonia and other com. 
plications following the operation. 

Aside from the stipulation in the policy that no obligation was assumed by 
the company unless on the date of the policy the insured was alive and in sound 
health, the solicitors were under a strict rule of the company, as to which both 
Roper and Shuff were instructed by the district superintendent of the company, not 
to deliver a policy to any one not apparently in sound health. Roper’s excuse for 
violating the instruction was that the attending physician, who had taken part in 
the operation on Shuff, told him (Roper), at the time when he delivered the policy, 
that Shuff was out of danger and might be taken home next day; but the phy- 
sician, testifying as a witness in the case, denied that he had told Roper any such 
thing, and testified positively that Shuff was never out of danger at any time after 
the operation. There is no doubt that Shuff was not in sound health but seriously 
if not critically ill continuously from the day before the date of the policy until 
after it was delivered. 

In Shuff’s application for the policy, Roper, who signed the application as 
solicitor, declared that he had collected in advance two weekly premiums of $1 
each ; but the receipt book, attached to the policy, shows that the two premiums were 
credited to Shuff on the 4th of December, the date of the policy; and the fact 
is that, as the first fifteen premiums went as commissions to the solicitors, respec- 
tively, the two advance premiums on Shuff’s policy were paid by his giving Roper 
a corresponding credit on the receipt book attached to the policy on the life of 
Roper’s child. 

[1] It is not claimed on behalf of the plaintiff that the company’s agent, 
Roper, pretended, at the time when he solicited the insurance, or when he credited 
the insured with the two premiums supposed to have been paid in advance, or at 
the time when he delivered the policy, that he had authority to waive the condi- 
tion in the policy, that no obligation was assumed by the company unless on the 
date of the policy the insured was alive and in sound health. It is not claimed 
that the insured was induced to take out the insurance or to accept the policy 
by any promise or pretense of the agent, Roper, that he would or could procure the 
consent of the company to waive the condition that the insured should be in sound 
health on the date of the policy. The plaintiff urges and relies upon the proposition 
that the agent’s knowledge that the insured was not in sound health on the date of 
the policy and at the time when it was delivered was notice to the company, and 
that the agent did in fact waive the condition that the insured should be in sound 
health, and that the company was thereby deprived of the protection of that condi- 
tion stated in the policy. The plaintiff's contention, therefore, stated broadly, is 
that, even though the insured was aware that the agent had no authority to dis- 
pense with or to alter any of the conditions of the policy, nevertheless the agent 
could confer the authority upon himself by merely disregarding those conditions 
and limitations expressed in the contract and known to the insured. The argument 
is not sound. It is the same as to say that it is not competent for an insurance 
company to protect itself against unauthorized acts of its agents by any condition 
or limitation of that kind expressed in its policy contracts. On the contrary, such 
limitations upon the authority of insurance agents are not only reasonable but 
absolutely necesary stipulations in a policy contract, to protect the investors of 
their money in such companies against unauthorized transactions between faithless 
or careless agents and unscrupulous or indifferent patrons. There is no reason 
of public policy why such conditions and limitations in a policy of insurance should 
be nullified by the courts, or be declared invalid, or be incompetent to protect either 
party to the contract. 

This case is very similar in the principle involved, to that of Gardner v. North 
State Life Insurance Co., 163 N. C. 367, 79 S. E. 806, 48 L.R.A.(N.S.) 714, Ann. 
Cas. 1915B, 652, from which we quote one of the headnotes, viz. : 

“Waiver of misrepresentation by an applicant for insurance that he had not 
been in contact with transmissible disease, or of the fact that he had typhoid 
fever when the policy was delivered, is not effected by delivery by an agent of the 
policy with knowledge that the applicant had been in contact with the disease and 
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had himself contracted it, if there was a fraudulent or collusive agreement between 
the agent and the insured as to such delivery, or the insured had knowledge that 
the agent was delivering the policy without authority or contrary to instruc- 
tions.” 

[2] We do not believe that either the agent or the insured, in this case, intend- 
ed to defraud the company, for the insured was apparently in sound health when 
his application for insurance was accepted. It is more likely that both the agent 
and the insured believed, when the policy was delivered, that the insured would 
regain his sound health in consequence of the operation, and that his illness at the 
date of the policy would cease to be a matter of importance. But the fact remains 
that the insured knew, when he received the policy, that the agent was delivering 
it without authority and contrary to instructions. ‘There was, therefore, no decep- 
tion or misrepresentation on the part of the agent. 

[3, 4] When, in an insurance policy, it is declared to be the complete and only 
evidence of the contract between the company and the insured, there is no reason 
why any of its stipulations, if unambiguous and reasonable and such as the parties 
are competent to make, should not be as effective as they would be in any other in- 
strument intended to be the only evidence of a certain contract. In every case 
where a court has held that an insurance agent could, in spite of a prohibition writ- 
ten in the policy, bind the company by his waiver of a stipulation written in the 
policy for the protection of the company, the decision was founded upon the find- 
ing or assumption that the insurance company was in the attitude of having held 
out to the insured or to the public that the agent had the authority assumed by him, 
so that the insured in such case was, through the fault of the company, led to be- 
lieve that the agent had the authority to bind the company. But, when the com- 
pany is not guilty of any deception or misrepresentation, either express or implied, 
and the agent does something in violation of a prohibition contained in the instru- 
ment in which it is declared that it constitutes the entire evidence of the contract 
between the company and the insured, the agent is acting for himself and not as 
agent of the company, and he alone, if any one, is answerable to the insured for 
the consequence of any such false pretense. 

A complete review of the decisions and discussion of the subject may be 
found in Northern Assur. Co. v. Grand View Building Association, 183 U. S. 308, 
22 S. Ct. 133, 46 L. Ed. 213, where it was held: 

“An insurance company cannot be deemed to have waived a condition in a 
policy of fire insurance rendering it void in case other insurance had been or should 
be made upon the property unless by agreement indorsed thereon or attached there- 
to, because its agent had notice or knowledge of the existence of other insurance 
in another company at the time he delivered the policy and received the premium, 
where such policy also provided that ‘no officer, agent, or other representative of 
this company shall have power to waive any provision or condition of this policy, 
except such as by the terms of the policy may be the subject of agreement in- 
dorsed hereon or added hereto; and as to such provisions or conditions no offli- 
cer, agent or representative shall have power or be deemed or held to have 
waived such provisions or conditions, unless such waiver, if any, shall be written 
upon or attached hereto; nor shall any privilege or permission affecting the in- 
surance under this policy exist or be claimed by the insured unless so written or 
attached.’ ” 

_ In the course of the opinion in the case cited, Mr. Justice Shiras, for the court, 
referred to certain rulings by the New York Court of Appeals, which seemed 
to depart from the generally accepted principle and to maintain that the restric- 
tions in an insurance policy, forbidding the agent to waive any condition of the 
contract, did not apply to conditions or facts prevailing at the time of issuing or 
ene of the policy; and, speaking of “the fallacy of this view,” the court 
Said : 

“It was thereby assumed that the agent had full knowledge of all the facts, 
that such knowledge must be deemed to have been disclosed by the agent to his 
Principal, and, that consequently it would operate as a fraud upon the assured to 
Plead a breach of the conditions. This mode of reasoning overlooks both the gen- 
eral principle that a written contract cannot be varied or defeated by parol evi- 
dence, and the express provision that no waiver shall be made by the agent ex- 
cept in writing endorsed on the policy. As we shall hereafter show when we 
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come to consider the meaning and legal purport of the contract in suit, such ex- 
press provision was intended to protect both parties from the dangers involved 
in disregarding the rule of evidence. The mischief is the same whether the con- 
dition turned upon facts existing at and before the time when the contract was 
made, or upon facts subsequently taking place.” 

In Equitable Real Estate Co. v. National Surety Co., 133 La. 448, 63 So. 104, 
the contractors who had constructed a building claimed an allowance for demur- 
rage, on account of delays alleged to have been caused by the fault of the archi- 
tect, and in site of a stipulation in the contract that no such allowance should be 
made unless a claim therefor was presented in writing to the architect within 48 
hours of the occurrence of the delay; but the court enforced the stipulation and 
rejected the contractors’ claim, and, through Chief Justice Monroe, said: 

“It is admitted that no written claim for an extension of time was made dur- 
ing the execution of the contract; but it is argued, upon the basis of the testimony 
to which we have referred, that the contractors were delayed by the architect, and 
thereby became entitled to an extension of time exceeding that for which the de- 
murrage is claimed, and that an allowance on that account should now be made 
by the court. The function of the court however, is to interpret the contract, 
where interpretation is required, and otherwise to enforce it as written, and the 
stipulation that no allowance of time shall be made ‘unless a claim therefor is 
presented, in writing, to the architect, within forty-eight hours of the occurrence 
of the delay,’ requires no interpretation, but is to be enforced as written, from 
which it follows that, in view of the admission that no claim in writing was made 
as thus provided, the testimony offered to prove merely that delays occurred, 
upon which such claims might have been predicated, was irrelevant and should 
have been excluded on plaintiffs’ objection.” 

In Dominick vy. Detroit Fire & Marine Insurance Co., 147 La. 549, 85 So. 236, 
it was held: 

“Under policy forbidding waiver of provisions by agents unless indorsed on 
policy or added thereto, there can be no recovery by insured violating 10-day va- 
cancy clause on showing of an oral agreement of agent that it was all right, and 
that he would take care of the matter; no vacany permit being indorsed on or at- 
tached to policy.” 

In the course of the opinion in that case‘the court cited with approval Peo- 
ple’s Bank v. National Fire Insurance Co., 130 La. 951, 58 So. 826, and said that 
there was no decision of this court to the contrary, “nor even any dictum of any 
kind,” unless perhaps the one in Chapman v. Mutual Life Insurance Co., 146 La. 
658, 83 So. 887, “which was pure obiter,” said the ‘court. 


The plaintiff cites and relies upon the decision in Gitz Sash Factory v. Union 
Insurance Soc., 160 La. 381, 107 So. 232. The ruling in that case, by a majority 
of the members of the court, was founded, in some measure at least, upon the 
fact that the agent who wrote the policy was a general agent of the company, and 
upon the assumption, therefore, that he had authority to bind the company by a 
verbal waiver of a condition in the policy; hence it was held, in the majority 
opinion, that to absolve the company from liability for the acts of its general 
agent would permit a fraud upon the rights of the insured. It is sufficient to say 
that the decision rendered in that case is not a precedent for our ruling in this 
case. 

[5] There is a statute (Act 52 of 1906, as amended by Act 227 of 1916), which 
declares that every policy of insurance issued by a life insurance company doing 
business in this state “shall contain the entire contract between the parties.” The 
statute was intended, manifestly, not so much to protect the insurance companies 
as to protect the policy holders; for the statute goes further and provides that 
nothing shall be incorporated in any life insurance policy by reference to any con- 
stitution, or by-laws, or rules, or the application for insurance, or any other writ- 
ing, unless the same be indorsed upon or attached to the policy when issued; that 
all statements purporting to have been made by the insured shall, in the absence 
of fraud, be deemed representations and not warranties; that no statement or 
statements shall be used in defense of a claim under the policy unless contained 
in a written application and unless indorsed upon or attached to the policy when 
issued; and that any waiver of the provisions of the statute shall be void. There 
is no reason, however, why the statute, in so far as it declares that every life in- 
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surance policy shall constitute or contain the entire contract between the parties, 
should not be as effective in forbidding the insured as in forbidding the company 
to contradict the written instrument by parol or other extrinsic evidence. In Fis- 
ette v. Mutual Life Insurance Co., 162 La. 620, 110 So. 880, it was held that the 
act of 1916 was applicable as well to statements made in an application to estab- 
lish a policy, or to place it in force after failure to pay the premium within the 
time required, as to statements made in the original application for insurance. 

[6] If the policy in this case had been issued without a medical examination, 
the Act 97 of 1908 would be very favorable to the plaintiff; for the statute de- 
clares that in such cases, if the agent of the company knew, or might have as- 
certained with reasonable diligence, the true condition of the applicant’s health, 
such knowledge of the agent who wrote the application, or of the collector of the 
premiums from the insured, shall be imputed as notice to the company, as to the 
health, habits, or occupation of the insured. See Brown v. Continental Casualty 
Uo., 161 La. 229, 108 So. 464. But the act of 1908 is not applicable to this case, 
because, by its title as well as its text, it applies only to companies issuing pol- 
icies of insurance without a medical examination; and the policy sued on was is- 
sued after a medical examination of the applicant. a 

The judgment of the district court and of the Court of Appeal is affirmed. 

Overton and Land, JJ., concur in decree. 


COLUMBIA MUT. LIFE ASSUR. SOC. v. CUMBERLAND et al. 
(No. 26706.) 
Supreme Court of Mississippi, Division B. Dec. 12, 1927. 
(Syllabus by the Court.) 
114 Southern Reporter 810. : 

1. INSURANCE—POLICY PROVISION AGAINST LIABILITY FOR DEATH 
FROM QUARREL HELD NOT TO PREVENT RECOVERY FOR 
DEATH OF ASSURED WHO SAID OR DID NOTHING EVIDENCING 
HOSTILITY; THAT DEATH IS CAUSED BY ASSURED’S ACT, 
REMOTE IN TIME FROM KILLING, HELD NOT TO PROHIBIT RE- 
COVERY UNDER CLAUSE EXEMPTING FROM LIABILITY FOR 
DEATH CAUSED BY QUARREL. 

When a covenant of insurance in a fraternal society provides that there is 
no liability for death or accident resulting from an altercation or quarrel en- 
gaged in by the assured at the time of his accident or death, such provision does 
not apply so as to defeat liability if the insured was killed by a third party at a 
lime and place when he was not saying or doing anything to evidence hostility, 
quarrel, or altercation. The fact that the death may have been caused by some 
act of the assured, remote in time from the killing, does not bring same within 
such clause so as to defeat liability. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


2 APPEAL AND ERROR—PLEAS IN ABATEMENT ARE OVERRULED 
BY PLEAS IN BAR; PLEA IN ABATEMENT, FILED DURING PEN- 
DENCY OF PLEA IN BAR BY LITIGANT PROCEEDING TO TRIAL ON 
MERITS, WILL BE IGNORED ON APPEAL FROM JUDGMENT ON 
ISSUES PRESENTED BY PLEA IN BAR. 


Pleas in abatement are overruled by pleas in bar; and, where a litigant files 
pleas in bar, and while such pleas are pending files a plea in abatement without 
withdrawing the plea in bar and proceeds to trial on the merits, the plea in abate- 
ment will be ignored in considering the appeal from a judgment on the issues 
presented by the plea in bar. 

(For other cases, see Appeal and Error, Dec. Dig. § 843[4].) 


Appeal from Circuit Court, Neshoba County; G. E. Wilson, Judge. : 
Action by Myrtle Cumberland and others against the Columbian Mutual Life 
Assurance Society. From a judgment for plaintiffs, defendant appeals. Affirmed. 
Wells, Stevens & Jones, of Jackson, for appellant. 
Reily & Parker, of Meridian, for appellees. 
, .PMurmcr, J. [1] The appellant, the Columbian Mutual Life Assurance 
Pociety, issued a covenant for an insurance policy on the life of Harve C. Cumber- 
‘and, on the 23d day of January, 1922. On the 24th day of October, 1925, while 
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the said covenant or policy was in force, Harve C. Cumberland was shot and 
killed by one Irvin Powell, who was subsequently tried and convicted of the murder 
of Cumberland. 

As a part of the contract sued on, there was attached to, as part of the 
provision of the said covenant, a provision for double and triple indemnity on 
account of accidental death. The provision for double indemnity, for which suit 
was filed, is as follows: ; 

“Double Indemnity Accidental Death—If{ the death of the assured shall re- 
sult directly and independently of all other causes from bodily injuries and solely 
from external, violent, and accidental cause within ninety (90) days from date of 
such accident, the society will, in lieu of all other benefits, immediately pay to the 
designated beneficiary, upon receipt of due proof of the death of the assured in 
such manner, the sum of two thousand dollars.” 

The appellant, defendant herein, was a fraternal society, with local households 
in the nature of local lodges, and its constitution and by-laws in force and effect 
at the time of the death of Cumberland constituted under the law a part of the 
contract between the member and the society binding upon the beneficiary. 

The defendant pleaded the general issue, and also special pleas. The first 
plea set up the violation of sections 378 and 379 of the constitutional by-laws of 
the society. Section 378 reads as follows: 

“Sec. 378. Condition of Benefits. All benefits stipulated in the society’s cove- 
nants, or provided by the constitution and laws, shall be void if the death or dis- 
ability of such member results from willful, immoral, or illegal acts, or intemper- 
ance on the part of the member. ‘The right to receive special benefits under the 
conditions of the covenant or the constitution and laws of the society does not re- 
lieve the member from his obligation to pay all installments and dues required by 
the constitution and laws or the covenant held by him.” 

Section 379 reads as follows: 

“Sec. 379. Benefits Forfeited—When. No payment of any benefit whatsoever 
shall be made to a member * * * nor shall any payments or benefits be made 
for any death, injury, or disability resulting either directly or indirectly, wholly or 
in part, from any of the following acts, causes, or conditions, or while so en- 
gaged or affected: Rioting; dueling; football playing; wrestling, boxing, scuffling; 
riding or driving, in races of any kind; injury resulting from altercation or quar- 
rel; voluntary or unnecessary exposure to danger; or while handling any explosive 
compound.” 

It was alleged that Harve Cumberland violated this provision, in that he was 
engaged in an altercation or quarrel which brought about his death; that the said 
altercation or quarrel and killing was the result of his previous immoral and illegal 
assault upon the wife of Irvin Powell, which led to the shooting which caused 
his death. 

The defendant also filed a special plea in abatement after the filing of the 
above pleas, alleging a failure to comply with section 384 of the constitution of 
the society, which provides that no suit shall be commenced or prosecuted until 
the beneficiaries under any claim have exhausted the remedies especially provided 
by the constitution and by-laws of the society, detailing the method of procedure 
in such case. 

The appellees, plaintiffs herein, filed replication to each of the three special 
pleas, setting up with reference to the last plea in abatement that defendant had 
denied liability and contested same in a suit, and had proceeded to defend without 
raising any question of compliance with the said section until after the filing of the 
special pleas. 

It appears from the evidence in the case that in July, prior to the killing on 
the 24th day of October, Harve Cumberland, the deceased and assured, went to 
the home of one Irvin Powell while he was absent and insulted his wife, making 
some kind of assault upon her; that she went to a neighbor’s house for protec- 
tion; that after this misconduct Cumberland returned to the woods, where he was 
getting logs to log a sawmill, and told Wayne Meeks, who was working with him, 
what had occurred, expressing the belief that Mrs. Powell would tell on him; and 
that he then and there uttered threats against Powell if he undertook to resent his 
conduct. It was testified for the defendant that subsequently and only a short 
time before the killing another conversation took place between Cumberland and 
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Meeks, with reference to this matter, and that threats were again made by Cumber- 
land should Powell undertake to do anything about the matter. 


It appears proof was offered on the part of the plaintiff that, on October 24, 
1925, Irvin Powell walked up to where Cumberland was standing, and, without 
any cause or overt act, and without any words having been spoken by Cumberland, 
shot him to death. The evidence for the plaintiff shows that Cumberland was 
standing on the street in Philadelphia, near a store where a sale was going on, 
with his small daughter on one side of him, and a niece on the other, each hold- 
ing one of his hands, engaged in a conversation, when Powell shot him without 
warning, and while shooting him said, “I reckon you know me now.” Several 
witnesses testified to the transaction at the time of the killing. 


For the defendant, Powell and his wife testified that they had heard of such 
threats; that Powell came in contact with Cumberland inadvertently, and that 
Cumberland gave him a knowing look and made a movement toward the bosom 
of his shirt as if to draw out a weapon, and that thereupon he fired upon Cumber- 
land, thinking that he intended to carry out his threat; that Powell continued fir- 
ing until he had fired four shots; that the smoke from the first shots prevented 
him from seeing what Cumberland was doing when the last two shots were fired. 
The wounds on the body of Cumberland showed that two shots were fired in front, 
and the others from the side or rear. The testimony was submitted to the jury, 
who found for the plaintiff. 

The main question for consideration is whether Cumberland was engaged in 
an altercation or quarrel at the time of the killing and whether his previous con- 
duct was so connected with the transaction as to make it a part of same, and 
when so considered, whether it would constitute engaging in a quarrel or alterca- 
tion and whether Cumberland had caused the killing through his misconduct. 


We think the proof for the plaintiff is sufficient to warrant the jury in finding 
that Cumberland made no demonstration, and said nothing at the time of the kill- 
ing, and that it could not be said he was engaged in a quarrel or altercation at 
that time, within the meaning of the terms of the covenant. We also think the 
threats and misconduct on the part of Cumberland in July, previous to the killing 
in October, were too remote in point of time for it to be said they were part of 
the transaction in which Cumberland lost his life. There must, we think, be some 
direct relation between the act of Cumberland prior to the killing, and the act 
at the time of the killing, in order to constitute it a part of the transaction, and 
that the proof here does not make a case where it can be so considered. Ample 
time had passed between the time of his misconduct and the time of the killing 
for Powell’s passion to have cooled, and he could have resorted to the proper le- 
gal remedy should he so have desired; and, by reason of his nonaction during all 
of this time, it could be inferred that he would not resort ta violence in avenging 
his injuries. It certainly is too great a length of time between the killing and the 
alleged cause thereof for it to constitute the same transaction. A man is not en- 
gaged in an altercation or quarrel when he is not doing or saying anything at the 
time of his death; and his misconduct inciting such crime having been so remote 
as not to constitute a part of the same transaction, although some antecedent act 
may have moved the party to kill him, is not within the terms of the policy. It 
is certainly not within the contemplation of the policy to embrace remote trans- 
actions, and it is unnecessary to now decide whether the misconduct would have 
brought it within the terms of the policy had such misconduct occurred some re- 
cent day prior to the meeting and the killing. It is a well-settled principle of law 
that forfeitures are not to be brought about by a strained construction of the 
language of contracts, and that the terms of a contract of insurance are construed 
more strongly against the insurer than the insured. 

_ [2] With reference to violation of section 384, it is a plea, in abatement, not 
going to the merits, and, the defendant having filed three pleas in bar to the action 
Prior to filing the plea in abatement and proceeding throughout the trial to contest 
liability, will not be permitted to stand on the plea in abatement. Pleas in abate- 
ment are overruled by pleas in bar. It is not permissible to plead them together. 

The other assignments of error are not well taken, and the judgment of the 
court below will be affirmed. 

Affirmed. 
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STATE ex rel. AMERICAN CENT. LIFE INS. CO. v. LANDWEHR, 
Circuit Judge. (No. 28271.) 
Supreme Court of Missouri, in Banc. Nov. 23, 1927. 
300 Southwestern Reporter 294. 

2. INSURANCE—STATUTE REQUIRING FOREIGN INSURANCE COM- 
PANIES TO APPOINT PROCESS AGENT HELD INAPPLICABLE TO 
ACTIONS ON POLICY EXECUTED AND OUTSTANDING IN 
ANOTHER STATE (REV. ST. 1919, § 6310). 

In view of its legislative history, Rev. St. 1919, § 6310, requiring foreign 
insurance companieg to appoint state superintendent of insurance as agent for 
acceptance of process, does not authorize him to accept service of process in 
action of life insurance policy, not made nor outstanding in this state, issued by 
foreign insurance company to nonresident and who was nonresident when cause 
of action accrued. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 

Original proceeding in prohibition by the State of Missouri, on the relation 
of the American Central Life Insurance Company, against Frank Landwehr, 
Judge of the Circuit Court of St. Louis City, Division No. 1. Provisional rule 
made absolute. 

Edward C. Crow and Jones, Hocker, Sullivan & Angert, all of St. Louis, for 
relator. 

James J. O’Donohue, of St. Louis, for respondent. 

Buair, J. [1] Original proceeding in prohibition. Our provisional rule includ- 
ing an attached copy of the petition theretofore filed, was duly issued and served 
upon respondent. He has filed a demurrer, thereby confessing the truth of all 
facts well pleaded in the petition. f 

From said petition it appears that relator is an insurance corporation organ- 
ized under the laws of the state of Indiana and duly authorized to do a life 
insurance business in the state of Missouri. Respondent is the duly elected, 
qualified, and acting judge division 1 of the circuit court of the city of St. Louis. 
Under the provisions of section 7991, R. S. 1899 (now section 6310, R. S. 1919), 
relator appointed the superintendent of the insurance department of this state and 
his successors as its agent upon whom service of process could be had in suits 
filed against relator in this state. 

On September 7, 1926, one Bertha Row instituted an action against relator 
in the circuit court of the city of St. Louis to recover as beneficiary upon a 
certain policy of life insurance issued by relator upon the life of her husband, 
Ebbidel Row, who died March 16, 1926. Insured applied for and accepted said 
policy in the state of Kansas. He resided in Kansas then and at the time of his 
death. Bertha Row, the beneficiary in said policy, was then and now is a resi- 
dent of the state of Kansas. On September 9, 1926, service of summons was had 
in said cause by the sheriff of Cole county, Mo., by delivering a true copy thereof, 
together with the copy of the petition attached-thereto, to the deputy superin- 
tendent of the insurance department of Missouri, in the absence of the super- 
intendent. 

At the October term, 1926, of the circuit court of the city of the city of St. 
Louis (which was the return term), relator appeared specially and filed its mo- 
tion to quash and set aside the return of the sheriff to the writ of summons. The 
motion to quash was thereafter overruled by Judge Hall, who was then the pre- 
siding judge of division 1. No other ruling by the trial court was proper, in view 
of controlling decisions of this court hereinafter referred to. Judge Landwehr 
succeeded Judge Hall as judge of division 1, wherein said cause is now pending 
and he was made respondent in this proceeding. 

[2] The sole question in the case is covered by relator’s contention: 

“That section 6310, R. S. Mo. 1919, requiring your petitioner, as a condition 
of its right to transact business in the state of Missouri, to appoint, by power of 
attorney, the superintendent of the insurance department of the state of Miss- 
ouri as its agent for the acceptance of process on its behalf in actions instituted 
against it in said state, is confined and limited to actions instituted on account of 
business transacted by your petitioner in the state of Missouri; i. e., to actions 
on policies issued by your petitioner to citizens and residents of the state of Miss- 
ouri, and that said statute does not authorize or empower the superintendent or 
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the deputy superintendent of the insurance department of the state of Missouri 
to accept service of process on behalf of your petitioner in actions arising out of 
business tranacted ‘by your petitioner in, and with citizens of, other states or on 
policies issued by your petitioner to citizens and residents of other states, where, 
as appears from the averments of the petition filed by the said Bertha Row 
against your petitioner, as aforesaid, the insured under the policy sued on was, at 
the time of the application therefor, and at the time of its issuance, and at the 
time of his death, a citizen and resident of such other state, and was at no time 
a citizen and resident of the state of Missouri.” 

In the cases of Gold Issue Mining & Milling Co. v. Pennsylvania Fire In- 
surance Company, 267 Mo. 524, 184 S. W. 999, and State ex rel. Pacific Mutual 
Life Ins. Co. v. Grimm, 239 Mo. 135, 143 S. W. 483, this court ruled adversely to 
relator’s contention. Relator is now earnestly insisting that our former decisions 
are out of harmony with the rule announced by the United State Supreme Court 
and well-considered decisions of other states and do not soundly construe our 
cwn statute, and asks that we now recede from the rule announced in those 
cases. 

As pointed out by Judge Woodson in the Gold Issue Mining & Milling Com- 
pany Case, the first legislation in this state requiring foreign insurance companies 
doing business in this state to designate agents, upon whom process could be 
served in this state, occurred in 1845. Section 3 of chapter 87 of the Revised 
Statutes for 1845 was as follows: 

“The agent or agents of any such company aforesaid, shall also be required, be- 
fore commencing business, or, in case he or they have already commenced busi- 
ess, then, on or before the first day of July, eighteen hundred and forty-five, to 
furnish to the clerk of the county court, to be placed on the records of said 
court, a resolution of the board of directors of the company for which he or they 
may propose to act, or are already acting, duly authenticated, authorizing any 
citizen or person residing in the state of Missouri, or elsewhere, having a claim 
against any such company aforesaid, growing out of a contract of insurance, made 
with the agent or agents of any such company aforesaid, doing business in this 
state, to sue for the same in any court in said state having competent jurisdic- 
tion; and further authorizing service of process on said agent or agents to be 
sufficiently binding on said company to abide the issue of said suit, and that such 
service shall authorize judgments in the same manner that judgments are taken 
against private individuals; and it is hereby enacted, that the service of pro- 
cess on the said agent or agents, in any action commenced against such company 
shall be deemed a service upon the company, and shall authorize the same pro- 
ceedings as in case of other actions at law; the process shall be served and re- 
turned in the same manner, as if the action were against the agent or agents 
personally.” 

It will be noted that the designation of agents for the service of process was 
limited to process in suits instituted by persons “having a claim against any such 
company aforesaid, growing out of a contract of insurance, made with the agent 
or agents of any such company aforesaid, doing business in this state.” 

3y the fourth subdivision of section 1, c. 84, of the Revised Statutes of 1855, it 
was provided that a foreign insurance company, doing business in this state, 
should file with the county clerk of the county, where it proposed to do business, 
a resolution “authorizing any person having a claim against such company, grow- 
ing out of a contract of insurance made in this state, with the agent, or agents, 
thereof doing business in this state, to sue such company for the same, in any 
court of this state having competent jurisdiction,” etc., and authorizing service 
"pon such agents. 

The provisions of the 1845 and the 1855 statutes are practically identical. The 
latter made it more certain that service upon such companies should be limited 
to actions brought upon contracts of insurance made in this state. The 1845 sta- 
tutes used the words, “made with the agent or agents of any such company 
woresaid doing business in this state,” while the 1855 statute used the words, 
“made in this state, with the agent, or agents, thereof doing business in this 
state.” 

_ Chapter 90, § 3, subd. 4, of the General Statutes of Missouri for 1865, con- 
tained exactly the same provisions. found in the 1855 statutes quoted above. In 
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view of the provisions of the statutes of 1845, 1855, and 1865, there cannot be the 
slightest doubt that the legislative policy of the state at that time was to limit 
actions, which could be brought in this state and in which service could be had 
upon agents of foreign insurance companies, to those actions which were based 
apon contracts of insurance made by such companies in this state and to deny 
the right to bring, and to obtain service in, actions based upon such contracts of 
such foreign insurance companies made outside of this state. 

In 1869 the General Assembly rewrote the law in respect to life insurance 
companies. Laws of 1869, § 31, p. 38, provided as follows: 

“No such company mentioned in the preceding section, shall transact any 
such business as aforesaid, by any agent or agents in this state, unless it shall 
first file with the Superintendent of the insurance department a written instru- 
ment or power of attorney, duly signed and sealed, authorizing any and every 
agent that is or may be acting for such company in this state to acknowledge 
service of process for and in behalf of such company in‘this state, and con- 
senting that service of process upon any such agent, shall be taken and held as 
valid as if served upon the company according to the laws of this or any other 
state; and that in case any such assurance company shall cease to transact business 
in this state, any person who has acted as such agent, shall be considered and held 
as continuing to be agent for such company, for the purposes of process as afore- 
said, in any action against the company, upon any policy or liability issued or con- 
tracted during the time such company transacted business in this state.” 

There had been no provision in prior statutes in any way similar to that con- 
tained in the words we have italicized. Also, for the first time, the right to sue 
toreign insurance companies doing business in this state was not expressly limited 
to actions based upon contracts of insurance made in this state. The words 
“authorizing any and every agent * * * to acknowledge service of process 
for and in behalf of such company in this state,” without expressly limiting such 
authority to acknowledging service of process in actions brought upon contracts 
of insurance made or causes of action otherwise accruing in this state, are broad 
enough to include every sort of action which could be instituted in this state 
against any defendant. But the words of section 31, which we have above italic- 
ized, limit and cut down the cases where service may be had upon the agents of 
foreign insurance companies to those actions which are founded upon policies is- 
sued and other liabilities contracted “during the time such company transacted 
business in this state.” It is quite significant that this provisions first appeared 
contemporaneously with language authorizing service on the agent or agents of 
such companies in cases not growing out of contracts of insurance made in this 
state. 

As the business of foreign insurance companies increased, such companies 
naturally incurred liabilities in this state other than those growing out of con- 
vracts of insurance written here. Such considerations, no doubt, brought about 
the use of the broad language of the first part of section 31 of the 1869 act. The 
legislative intent to preserve the limitation upon actions, wherein service upon 
agents of foreign insurance corporations could be had, to those actions and pro- 
ceedings growing out of contracts of insurance made and liabilities incurred in 
this state is fairly deducible from the part of said section which we have italicized. 

Section 6013, R. S. 1879, carried forward “Laws of 1869, p. 38, § 31, amended. 
Quite a change from the 1869 act is noted. Instead of the language we have 
quoted from the 1869 act, section 6013 provided for the appointment by foreign 
insurance companies of a single agent for the entire state, “upon whom process 
may be served for and in behalf of such company, in all proceedings that may be 
instituted against such company, in any court of this state or in any court of the 
United States in this state and consenting that service of process upon any agent 
or attorney appointed under the provisions of this section, shall be taken and 
held to be as valid as if served upon the company, according to the laws of this 
or any other state.” i 

While the words “in all proceedings” are very broad, they really include no 
sort of action or proceeding not fairly included in the language of the first part 
of section 31, p. 38, Laws of 1869. Standing alone and without reference to pe 
history of prior legislation upon the subject, those words might well be construed 
to extend the right to bring suit in this state against, and to obtain service of 
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process upon, foreign insurance companies doing business in this state, to all ac- 
tions against such companies, whether based on contracts of insurance made in 
this state or not, or whether based upon other liabilities incurred within this state 
or not. But, as in the 1869 act, a provision was retained which indicates that the 
General Assembly intended to qualify the words “ in all proceedings” and to 
jimit their scope. In the same section (section 6013, R. S. 1879), it was provided 
that: 

“Service of process as aforesaid, issued by any such court, as aforesaid, upon 
«ny such attorney appointed by the company, or by the superintendent, as afore- 
said, shall be valid and binding and be deemed personal service upon such com- 
pany, so long as it shall have any policies or liabilities outstanding in this state, 
although such company may have withdrawn, been excluded from, or ceased to 
do business in this state.” 

The words which we have italicized strongly evidence the legislative purpose 
that the designation of agents for the service of process in this state should be 
for the benefit of those persons doing business with such companies in this state. 
The italicized words limit or cut down the words “in all proceedings” and con- 
stitute an explanation of the sense in which the Legislature used those words. 
The term “service of process as aforesaid,” used in the last excerpt and quoted 
from section 6013, clearly refers to process “in all proceedings.” We think the 
meaning intended was to authorize service of process upon the designated agent 
in actions founded upon insurance policies and other liabilities outstanding in 
this state so long as such liabilities continue to remain outstanding. 


Experience, no doubt, demonstrated the necessity and the wisdom of requir- 
ing such insurance companies to submit to service of process in actions based 
on contracts other than insurance contracts, made by their agents in this state, 
and upon torts committed by agents of such companies. When the Legislature 
finally extended the requirement that an agent be designated for service of pro- 
cess to cases other than those based upon contracts of insurance made in this 
state, it carefully added the contemporaneous provision we have referred to, in- 
dicating its intent to limit such requirement to actions brought upon policies is- 
sued and liabilities contracted in this state. It is fair to assume that, if the Legis- 
lature had intended to throw wide open to the citizens of the world the right to 
bring their foreign causes of action to this state and to sue and to get service up- 
on such foreign insurance companies in, this state, it would not have worded its 
act as it did, but would have used language clearly indicating such intent. Such re- 


quirement is not one naturally or reasonably incident to the privilege of doing 
business in this state. 


Section 6013, R. S. 1879, was repealed and a new section of the same num- 
ber was enacted in lieu thereof by Laws 1885, p. 183. Here, for the first time, 
the policy of requiring foreign insurance companies to designate agents of their 
own choice upon whom service of process could be had was abandoned and pro- 
vision was made for compulsory designation of the superintendent of the insur- 
ance department as agent for the service of process. The 1885 act was in effect 
merely an amendment of section 6013, R. S. 1879, and went no further than to 
enact the provisions necessary to bring about such change of policy. It provided 
for the appointment of the superintendent of the insurance department as agent 
“upon whom process may be served for and in behalf of such company, in all 
proceedings that may be instituted against such company, in any court of this 
state or in any court of the United States in this state, and consenting that ser- 
vice of process upon said superintendent shall be taken and held to be as valid 
as if served upon the company, according to the laws of this or any other state. 
Service of process as aforesaid, issued by any such court as aforesaid upon the 
superintendent, shall be valid and binding and be deemed personal service upon 
such company, so long as it shall have any policies or liabilities outstanding in 
this state, although such company may have withdrawn, been excluded from, or 
ceased to do business in this state.” 

It should be here noted that significance should be attached to a change from 
the language used in the 1869 act to the language upon the same subject used in 
the 1879 revision, in the 1885 act and in the subsequent revisions of our statutes. 
In the 1869 act the authority of the agent was continued “for the purposes of 





364 The Insurance Law Journal, Vol. 70 | Mar., 1928 


process as aforesaid, in any action against the company, upon any policy or liabil- 
ity issued or contracted during the time such company transacted business in this 
state.” This language would leave it quite doubtful whether a resident beneficiary 
of a policy written outside this state could maintain an action in this state upon 
such policy, although the policy was outstanding in this state at the time. That 
this injustice occurred to the Legislature is reasonably apparent from the lan- 
guage, used in the 1879 and subsequent revisions, that such service upon the agent 
(or superintendent of the insurance department) should “be deemed personal 
service upon such company, so long as it shall have any policies or liabilities out- 
standing in this state.” Policies outstanding in this state necessarily include 
policies written outside of this state which are owned and held by residents of 
this state at the time suit is instituted thereon. 

The 1885 act was amended in 1889 and was then carried down through the 
1889, 1899, and 1909 revisions and appears as section 6310, R. S. 1919, without fur- 


ther change. The 1889 amendments need not be considered for they do not 
affect the question now before us. 


‘ In the Gold Issue Mining & Milling Case, 267 Mo. 524, 184 S. W. 999, Judge 
Woodson stated that it was in 1885 that the language of the law was so changed 
as to include process “in all proceedings.” He overlooked the fact that such change 
was in effect accomplished by the act of 1869 and that those very words were writ- 
ten into section 6013, R. S. 1879. 

Again, in Judge Woodson’s opinion, it is said: 

“And the following amendment was added (Laws 1869, p. 38, § 31, amended) 
by section 6013, Revised Statutes 1879: 

““Service of process as aforesaid issued by any such court, as aforesaid, upon 
any such attorney appointed by the company or by the superintendent, as afore- 
said, shall be valid and binding and be deemed personal service upon such com- 
pany so long as it shall have any policies or liabilities outstanding in this state,’ 
etc, 

“The latter amendment was designated to limit the time of service of process 
upon the company ‘to such time as it has policies or liabilities outstanding in this 
state,’” etc. 

It must be admitted that, if the amendment referred to had been made while 
the right to sue and to procure service upon agents of foreign insurance companies 
had been expressly limited to actions growing out of contracts of insurance made 
in this state, such amendment might well be regarded as merely a limitation up- 
on “the time of service of process upon the company.” But, when it appears that 
a provision to the same effect was put in the act of 1869, at which time language 
expressly limiting the right to causes of action based upon contracts of insur- 
ance made in this state dropped out of the statute, the words used which were re- 
ferred to and relied upon in the Gold Issue Mining & Milling Case as evidenc- 
ing an intent merely to limit the time of service of process, take on an entirely 
different meaning and persuade us that they were used to limit the class of pro- 


ceedings as well, even though they may also have been intended to limit the time 
of service of process. 


Judge Graves filed a vigorous dissent to the majority opinion in State ex rel. 
v. Grimm, supra, in which Chief Justice Valliant concurred. When the opinion in 
the Gold Issue Mining & Milling Company Case came down, Judge Graves again 
dissented in a separate opinion. In this opinion Bond and Walker, JJ., concurred, 
So it appears that the question now before us has seriously vexed and divided 
this court upon two previous occasions. In this situation, I have given the ques- 
tion most careful consideration and have become thoroughly convinced that the 
legislative policy in this state from 1845 to the present date has been as follows: 


At first, the class of actions in which service of process could be obtained 
upon foreign insurance companies was expressly limited to actions growing out of 
insurance made in this state. When it was deemed necessary to broaden the 
class of actions, in which such service of process could be had, to include liabil- 
ities contracted in this state other than liabilities upon contracts of insurance 
made in this state, the Legislature impliedly, if not expressly, limited the class 
of actions to those growing out of policies issued and liabilities contracted in this 
state during the time such companies transacted business in this state. When 


Life] 


the lan 
the 187 
ed the 
this st 
Th 
overrul 
far as 
the rul 
in Mis: 
on suc 
depart: 
decisio 
respon 
tion to 
Robert 
US 2 
endon 
Libert: 
here. 
On 
this st 
pany 1 
tion, 1 
The ir 


touche 
Gold | 
scope 
the qu 
Wise § 
of suit 
corpor 
tion t 
proces 
busine 
U 
weigh 
” 
to it « 
effect 
condi 
z 
questi 
upon 
jurisd 
trolle 
Law 
and wu 
if 
absol: 
A 





Life] State, ex rel American Cent. Life Ins. Co. v. Landwehr 365 


the language used in the first part of the section was still further broadened in 
the 1879 revision, the Legislature, by a contemporaneous provision likewise limit- 
ed the class of actions to those based upon “policies and liabilities outstanding in 
this state.” 

The foregoing conclusion, if adopted by my Brethren necessarily results in 
overruling the Grimm and Gold Issue Mining & Milling Company Cases, in so 
far as those cases deal with the question now before us, and further results in 
the ruling that, as the contract of insurance sued on by Mrs. Row was not made 
in Missouri and is not outstanding in Missouri, service of process in her suit up- 
on such contract of insurance, made upon the superintendent of the insurance 
department, cannot be sustained. 

A review of the case law upon this question, which might be found in the 
decisions of other jurisdictions, would greatly lengthen this opinion without cor- 
responding benefit. The rule in this state must depend upon the proper construc- 
tion to be given to our own statutes. Relator cites and relies upon the cases of 
Robert Mitchell Furniture Company v. Selden Breck Construction Company, 257 
U. $. 213, 42 S. Ct. 84, 66 L. Ed. 201; Missouri Pacific Railroad Company v. Clar- 
endon Boat Oar Company, 257 U. S. 533, 42 S. Ct. 210, 66 L. Ed. 354; and National 
Liberty Ins. Co. v. Trattner (Ark.) 292 S. W. 677, as supporting its contention 
here. 

Outside of the Grimm and Gold Issue Mining & Milling Company Cases in 
this state, respondent cites and relies upon Bank Savings Life Insurance Com- 
pany v. Wood, 122 Kan. 831, 253 P. 431; Flinn v. Western Mutual Life Associa- 
tion, 187 Iowa, 507, 171 N. W. 711; and note, 30 A. L. R. pp. 255 to 292, inclusive. 
The interested reader will, no doubt, pursue his investigation through such cited 
cases. 

The note to American Law Reports, supra, is a very exhaustive one, but 
touches the question here only incidentally. It calls attention to the fact that our 
Gold Issue Mining & Milling Company Case does not properly fall within the 
scope of the annotation. Such scope is expressly limited to “an investigation of 
the question whether, assuming that the conditions of a valid service are other- 
wise satisfied, the fact that the cause of action sued upon arose without the state 
of suit will preclude effective service of process upon an actual agent of a foreign 
corporation; that is, one deriving his authority to receive process from his rela- 
tion to the corporation, as distinguished from one whose authority to receive 
process is derived solely from a statute relating to a foreign corporation doing 
business within: the state, or an appointment pursuant to such a statute.” 

Upon the question covered by said annotation, the author finds the great 
weight of authority to be with the rule that: ' Sh : 

“The mere fact that the case of action arose or the transactions giving rise 
to it occurred, beyond the territorial limits of the state of suit, does not prevent 
effective service of process upon an actual agent of a foreign corporation, if the 
conditions of service are otherwise satisfied.” ae 

The conclusions reached by the courts of the various jurisdictions upon the 
question investigated in the American Law Reports annotation depend as much 
“pon court decisions independent of statutes as upon statutes in force in such 
jurisdictions. The conclusion we have reached in the case before us is not con- 
trolled by the weight of authority upon the question considered in the American 
Law Reports annotation, but is reached by what we deem a proper construction 
and understanding of our own particular statute. fx 

It follows from what we have said that our provisional rule should be made 
absolute. It is accordingly so ordered. 

All concur. 
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TRAVELERS’ INS. CO. v. EVSLIN et al. 
Court of Chancery of New Jersey. Dec. 13, 1927. 
139 Atlantic Reporter 520. 

1. INSURANCE—MISREPRESENTATIONS OF MATERIAL FACTS IN 
OBTAINING INSURANCE POLICIES, MADE WITH KNOWLEDGE, 
HELD FRAUDULENT, AUTHORIZING CANCELLATION OF POL- 
ICIES, REGARDLESS OF INSURED’S KNOWLEDGE OF UNTRUTH- 
FULNESS. 

In an action by an insurance company for the cancellation and rescission of 
policies, misrepresentations of material facts relative to age and previous sickness 
made in obtaining the policies, being made with knowledge, held fraudulent so as 
to authorize cancellation and rescission of the insurance contracts. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 


2. INSURANCE—THAT MISREPRESENTATION IN SECURING POLICY 
WAS MADE INNOCENTLY WILL NOT PREVENT RECISSION. 
The fact that a misrepresentation in securing policy of insurance was made in- 

nocently will not prevent rescission of a contract of insurance on the ground of 

such misrepresentation. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

3. INSURANCE—EQUITY WILL RELIEVE FROM FALSE REPRESEN- 
TATIONS IN SECURING INSURANCE, WHETHER THEY WERE IN- 
TENTIONAL OR MADE THROUGH MISTAKE. ras 
Equity will relieve from false representations in securing insurance policy, 

whether they were made intentionally or through mistake. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

Suit by the Travelers’ Insurance Company against Leo E. Evslin and another. 
Decree for complainant. 

Thompson & Hanstein, of Atlantic City, for complainant. 

Morris Bloom, of Atlantic City, for defendant. 

INGERSOLL, Vice Chancellor. The complainant, Travelers’ Insurance Company, 
a corporation of the state of Connecticut, was organized for the business of issu- 
ing policies for life, health, disability, accident, and other kinds of insurance. 

On December 14, 1925, the defendant Leo E. Evslin applied to the complai- 
nant company for a policy of life insurance upon his own life in the amount of 
$5,000, payable to his wife, Matilda Stalberg Evslin, also a defendant, with the re- 
sult that on December 17, 1925, the complainant company issued its policy No. 
1185277, wherein it agreed to pay Matilda S. Evslin the sum of $5,000 upon the 
death of said Leo E. Evslin. 

In said application, Evslin stated: 

A. He was born in Russia on July 15, 1870, and that his age was 55 years. 

B. “12A. I have not applied for life insurance, and I have not been examined 
by a medical examiner without contract having been issued on such application or 
examination; nor has any contract been issued other than as applied for—except 
as herein stated.” No exception was therein stated. 

C. “13. I am not deformed; I have had no bodily or mental disease; nor have 
I received medical or surgical attention or advice within the past five years—ex- 
cept as herein stated.” No exception was therein stated. 

On December 23, 1925, Evslin applied again to the complainant company for a 
policy of life insurance upon his life in the amount of $20,000, payable to his wife, 
the result that on December 31, 1925, the complainant company issued four pol- 
icies, Nos. 1187913, 1187914, 1187915, 1187916, respectively, each in the sum of 
$5,000, payable to said Matilda S. Evslin upon the death of her husband. Said 
application requested the issue of said $20,000 of insurance in four policies of 
$5,000 each. 

In said application he stated his place and date of birth and his age the same 
as in the first application. Clauses 12A and 13 were also in the second application 
as in the first. 

On December 30, 1925, Evslin applied to the complainant company for a pol- 
icy insuring him against loss resulting from bodily injuries, effected directly and 
independently of all other cause, through external violent and accidental means, 
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against disability by disease, etc., and on said date the said company issued the 
policy 4 said Evslin, under classification, “Extra Preferred,” in the principal sum 
of $1,500. 

In said application he stated his place and date of birth and age the same as 
in the first and second applications. 

In answer to part of question K of said application, he stated that no life, 
accident, or health policy issued to him had been canceled, nor had any renewals 
thereof been refused by complainant company, or any other company or associa- 
tion. 

In the said applications were the following questions, to which he made the 
respective answers: 

“Q. Are you maimed or deformed? No. Is your sight or hearing impaired? 
No. Have you ever had a hernia or worn a truss? No. Have you ever had any 
of the following: Epilepsy? No. Syphillis? No. Vertigo or dizziness? No. 
Diabetes? No. Tuberculosis? No. Mental disorder? No. Disease of brain or 
nervous system? No. Disease of tonsils, nose, or throat? No.” 

“P. Have you within the past five years had medical or surgical ad- 
vice or treatment or any departures from good health? If so, state when and 
what, and duration. None.” 

“S. Do you agree that the falsity of any answer in this application for a pol- 
icy shall bar the right to recover thereunder if such answer is made with intent 
to deceive or materially affects either the acceptance or the risk or the hazard as- 
sumed by the company? Yes.” 

The complainant alleges that the answers and stateraents in said several ap- 
plications were untrue, in that: : 

(a) Said Evslin was born on July 15, 1869, and was therefore at the time of 
said applications 56 years of age. , 

(b) Said Evslin was, at the time of making said applications, sick and had 
a bodily disease, namely, ulcers of the stomach, and other diseases, and that he 
had knowledge thereof. 

(c) Said Evslin had received medical or surgical attention or advice during 
the five years preceding the dates of said several applications, and that said an- 
swers were material and were untrue and known to be untrue by Evslin at the 
time said applications were made, and that they were willfully and fraudulently 
answered and stated for the purpose of influencing the complainant. 

On May 4, 1926, the complainant company advised defendant Leo E. Evslin 
that the said several policies had been procured through his fraudulent representa- 
tions, and that complainant canceled and rescinded the same, and at that time tend- 
ered to him all premiums paid by him to it and demanded the return of said pol- 
icies. 

The defendant refused to accept the return of the moneys paid by him or to 
surrender said policies or any of them. 

The complainant prays: 

“(2) That a policy be entered canceling and rescinding said policies of in- 
surance and ordering the said defendant Leo E. Evslin to surrender up the same 
for cancellation.” 

On notice, an order was advised permitting the complainant to amend his bill 
by adding a fourth cause of action, in which it was alleged: 

_ “(2) Said applications for insurance referred to in said causes of action con- 
tain the following agreement: 

_‘(14) I hereby agree for myself and for any person who may have or claim 
an interest in any contract which may be issued upon this application, as follows: 
A. That in case of suicide, committed while sane or insane, within 1 year from 
the date of the contract issued, the limit of recovery thereunder shall be the pre- 
miums paid. B. That every declaration herein above contained is true; and that 
the contract issued hereupon shall not take effect unless the first premium’ shall 
be actually paid while I am in good health in so far as I have knowledge or in- 
lormation. C. That my acceptance of any contract issued on this application shall 
constitute a ratification by me of any corrections, additions, or changes made by 
the company and noted in the space provided for “Home Office Indorsement Only” 
upon any written consent thereto. D. No agent can make, alter, or discharge any 
contract issued on this application or extend the time for payment of premiums 
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on such contract, nor can such contract be varied or altered or its conditions 
waived or extended in any respect, except by the written agreement of the com- 
pany, signed by the president, or one of the vice presidents or secretaries, whose 
authority will not be delegated.’ 

“(3) That at the time of the payment of the first premium defendant Leo E. 
Evslin was not in good health, but was sick, of which he had actual knowledge 
and information.” 

In the answer, Evslin avers he was born on July 15, 1870; that he was not at 
the time of making the applications sick, nor did he have a bodily disease known 
as ulcers of the stomach, or any other diseases, nor did he have knowledge that 
he had any disease at the time he signed the said applications. 

He admits that he received medical attention in the latter part of the year 
1922 for some digestive disorder, that the said disorder was not serious in‘na- 
ture, and that in a short time he became completely cured of the disorder and has 
not since suffered therefrom. He admits he was a patient at the Lexington Hos- 
pital, New York City, but denies treatment by Dr. Hoffheimer or Dr. Post. He 
denies fraud or any purpose to mislead the complainant, and says failure to men- 
tion same was from lack of memory. He also alleges that the facts mentioned did 
not enter into estimating the degree or the character of the risk to be assumed or 
in fixing the rate of premium to be charged. 

The defendants allege: 

First Defense —After the complainants learned of the facts set forth in the 
bill of complaint filed in this cause, they sent bills for premiums on the above- 
mentioned policies and accepted payments of premium thereon. 

Second Defense—After the complainants learned of the fact mentioned in 
the bill of complaint in this cause, they waived their rights to declare a forfeiture 
thereunder and to cancel and terminate the contract by reason of delaying to 
proceed thereunder an unreasonable length of time. 

Third Defense—At the time the complainants issued the policies of insurance 
mentioned in the within bill of complaint they had knowledge of all the facts 
mentioned in said bill of complaint and issued their policy thereunder and were not 
deceived or influenced by any incorrect answers thereto. 

There is no satisfactory testimony as to his age. 

In applications to the Equitable Life Insurance Company and to the Pacific 
Mutual Life Insurance Company, he stated 1869 to be the year of his birth. In 
an affidavit filed with the Equitable Life Insurance Company, with proof of claim, 
he swore he was born in 1869. In his application for naturalization he made a 
like statement. 

This is important, because it is testified that if 1869 was the true date of his 
birth, the application for health insurance would not have been accepted and the 
policy issued. 

The testimony is convincing that the defendant made misrepresentations, and 
there can be no doubt but that they were material, and that they misled the com- 
pany. 

[1] It is evident that the misrepresentations were made with knowledge and 
are therefore, being untruthful representation of a material fact, deemed fraudu- 
lent. Commercial Casualty Ins. Co. v. Southern Surety Co. (N. J. Ch.) 135 A. 511. 

[2] The fact that a misrepresentation was made innocently will not pre- 
vent rescission. Ejibel v. Von Fell, 55 N. J. Eq. 670, 38 A. 201. 

[3] Equity will relieve from false representations whether they were inten- 
tional or made through mistake. Straus v. Norris, 77 N. J. Eq. 33, 75 A. 980; 
Cowley v. Smyth, 46 N. J. Law, 380, 50 Am. Rep. 432. 

The memorandum filed by the solicitor of defendant is almost exclusively to 
the argument that there is no proof that Evslin knew that these statements were 
untrue. In view of the foregoing citations, this avails them nothing. 

The defendant has failed to prove either of the three defenses pleaded 

A decree will be advised granting the prayer of the bill. 
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BOTHWELL et al. v. BUCKBEE-MEARS CO. 
Submitted under Rule 23 Oct 3, 1927. Decided Dec. 5, 1927. No. 169. 
48 Supreme Court Reporter 124, 

2 INSURANCE—STATE CAN PROHIBIT NONRESIDENT INSURANCE 
COMPANY FROM DOING BUSINESS WITHIN IT, AND REFUSE 
AID OF ITS COURTS IN ENFORCING CONTRACT INVOLVING VI- 
OLATION OF ITS’ LAWS. 

A state may prohibit a nonresident insurance company from doing business 
within it without first complying with prescribed conditions, and can refuse aid 
of its courts in enforcing contract which involves a violation of its laws. 

(For other cases, see Insurance, Dec. Dig. § 24.) 


3. INSURANCE—CONSTITUTIONAL RIGHT TO MAKE CONTRACT IN 
ANOTHER STATE DOES NOT ENTITLE INSURANCE COMPANY 
TO SOLICIT INSURANCE IN MINNESOTA BY AGENT PRESENT 
WITHIN STATE (GEN. ST. MINN. 1923, §§ 3314, 3348, 3349, 3366). 
The constitutional right to make in another state a contract of insurance with 

a resident of Minnesota does not entitle insurance company to solicit insurance in 

Minnesota by means of agent present within the state, whose act of solicitation 

is punishable under Gen. St. Minn. 1923, §§ 3314, 3348, 3349, 3366. 

(For other cases, see Insurance, Dec. Dig. § 22.) 


4, INSURANCE—INSURANCE CONTRACT ILLEGALLY SOLICITED IN 
MINNESOTA, THOUGH MADE OUTSIDE OF STATE, HELD NOT 
ENFORCEABLE WITHIN STATE (GEN. ST. MINN. 1923, §§ 3313, 3318, 
3319, 3711, 3713, 3716). 

Where nonresident insurance company, not licensed to do business in Minne- 
sota, by an agent present within the state solicited a policy of insurance, held, in- 
surance contract, though made outside of state, was affected by the illegal solici- 
tation, and was not enforceable in Minnesota, under Gen. St. Minn. 1923, §§ 3313, 
3318, 3319, 3711, 3713, 3716. 


(For other cases, see Insurance, Dec. Dig. § 24.) i 


On Certiorari to the Supreme Court of Minnesota. 

Action by James W. Bothwell and others, as receivers of the Employers’ Mu- 
tual Insurance & Service Company, against the Buckbee-Mears Company. Judg- 
ment for defendant was affirmed by the Supreme Court of Minnesota (169 Minn. 
516, 211 N. W. 478), and plaintiffs bring certiorari. Affirmed. 

Messrs. Morton Barrows and George P. Metcalf, both of St. Paul, Minn., 
for petitioners. 

Messrs. Wm. H. Oppenheimer and Montreville J. Brown, both of St. Paul, 
Minn., for respondent. 

Mr. Justice Brandeis delivered the opinion of the Court. 

This action was brought in a court of Minnestota. The plaintiffs below, pe- 
titioners here, are the receivers of the Employers’ Mutual Insurance & Service 
Company, a Maryland corporation. The defendant, Buckbee-Mears Company, a 
Minnesota corporation, is a printing concern with its plant and only place of busi- 
ness in that state. The action is brought for the amount of an assessment made 
upon the insured pursuant to a policy for “strike insurance” issued by the com- 
pany. The only defense relied upon below, or open here, is that the company (and 
hence its receivers) cannot maintain a suit in a court of Minnesota because it did 
not, before writing the policy, comply with the provisions of the Minnesota law 
relatig to foreign insurance companies doing business within the state. After 
Proceedings which is unnecessary to detail, 166 Minn. 285, 207 N. W. 724, the 
trial court sustained that defense. Compare Seamans v. Christian Bros. Mill Co., 
66 Minn. 205, 68 N. W. 1065. Its judgment was affirmed by the highest court of 
the state. 169 Minn. 516, 211 N. W. 478. This court granted a writ of certiorari. 
273 U. S. 689, 47 S. Ct. 460, 71 L. Ed—. 

The statutes of Minnesota provide that a foreign insurance company shall 
not do business within the state unless it secures a license so to do, and that to 
this end it must file a copy of its charter and by-laws and a statement showing 
its financial condition, must appoint the insurance commissioner its attorney in 
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fact upon whom proofs of loss and process in any action may be served, and must 
make a deposit of securities (or its equivalent) for the protection of Minnesota 
policy holders. G. S. 1923, §§ 3313, 3318, 3319, 3711, 3713, 3716. ‘The statutes 
further require that all persons engaged in the solicitation of applications of in- 
surance shall be licensed, and they declare specifically that it shall be unlawful 
for any person, firm or corporation to solicit or make or aid in the soliciting or 
making of any contract of insurance not authorized by the laws of the state, and 
that any person, firm, or corporation not complying with the requirements as to 
the licensing of agents and solicitors shall be guilty of a misdemeanor. G. S. 
1923, §§ 3314, 3348, 3349, 3366. 

It is stipulated that the company did not comply with the requirements of 
the Minnesota law, and that the contract was effected by the company’s sending 
a representative into the state who solicited the insurance there, by the defendant’s 
filling out in Minnesota one of the blank forms for application distributed by the 
company’s agent there, and by the defendant’s then mailing it, together with a 
check for the first premium, to the company’s office in Maryland, upon receipt of 
ae the policy was signed by the company in Maryland and mailed to the de- 
endant. 

The receivers rely upon Allgeyer v. Lousiana, 165 U. S. 578, 17 S. Ct. 427, 
41 L. Ed. 832, and St. Louis Cotton Compress Co, v. Arkansas, 260 U. S. 346, 43 
Ct. 125, 67 L. Ed. 297. Their contention is that, since the contract was made in 
Maryland, it was not subject to the prohibitions of the Minnesota law; that the 
contract was valid where made, and that, hence, Minnesota may not refuse the aid 
of its courts for enforcing it. Those cases are not applicable. They hold that a 
state may not prohibit either a citizen or a resident from making a contract— 
in other words, doing an act—in another state. The defense here rests upon a 
wholly different ground. It is that the making of the contract involved, and the 
performance of the contract required, the doing in Minnesota of acts which 
its laws prohibited, and that the contract contemplated the company’s doing there 
still other forbidden acts. 

_ [1-4] A contract of insurance, although made with a corporation having its 
office in a state other than that in which the insured resides and in which the in- 
terest insured is located, is not interstate commerce. New York Life Insurance 
Co. v. Deer Lodge County, 231 U. S. 495, 34 S. Ct. 167, 58 L. Ed. 332; National 
Union Fire Insurance Co. v. Wanberg, 260 U. S. 71, 75, 43 S. Ct. 32, 67 L. Ed. 
136. Hence, Minnesota had the power to prohibit the Employers’ Mutual Com- 
pany from doing business within the state without first complying with the pre- 
scribed conditions, and could refuse the aid of its courts in enforcing a contract 
which involved violation of its laws. Chattanooga Building & Loan Ass’n v. Den- 
son, 189 U. S. 408, 23 S. Ct. 630, 47 L. Ed. 870; Interstate Amusement Co. v. Al- 
bert, 239 U. S. 560, 36 S. Ct. 168, 60 L. Ed. 439. See also Munday v. Wiscon- 
sin Trust Co., 252 U. S. 499, 40 S. Ct. 365, 64 L. Ed. 684. The parties had, un- 
der the Allgeyer and Cotton Compress Cases, the constitutional right to make in 
Maryland a contract of insurance despite a prohibition of the Minnesota law. 
But the company, a foreign corporation, had no constitutional right to solicit 
the insurance in Minnesota by means of an agent present within that state. For 
the act of solicitation there the state might have punished the agent, and also the 
company as principal. Hooper v. California, 155 U. S. 648, 15 S. Ct. 207, 39 L. 
Ed. 297; Nutting v. Massachusetts, 183 U. S. 553, 22 S. Ct. 238, 46 L. Ed. 324. 
Compare Commonwealth v. Nutting, 175 Mass. 154, 55 N. E. 895, 78 Am. St. Rep. 
483. As the contract was not a later independent act, but grew immediately out 
of the illegal solicitation, and was a part of the same transaction, being inseparably 
tied to it by the use of the application blank illegally distributed, the contract was 
tainted with the illegality. Armstrong v. Toler, 11 Wheat. 258, 6 L. Ed. 468. Be- 
cause of such taint the state, under rules of general application, would have had 
the right to refuse to enforce it, although made in Maryland, even if it had been 
wholly unobjectionable in its provisions. Compare Delamater v. South Dakota, 
205 U. S. 93, 97-103, 27 S. Ct. 447, 51 IL. Ed. 724, 10 Ann. Cas. 733; American Fire 
Insurance Co. v. King Lumber Co., 250 U. S. 2, 11, 12, 39 S. Ct. 431, 63 L. Ed. 810. 

But the contract was also in its terms obnoxious to the Minnesota law. It 
required the company to perform in Minnesota, acts which it was prohibited from 
doing there. The company agreed to defend, on behalf of the insured, any suits or 
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other legal proceedings brought by striking employees against the insured to en- 
force claims arising out of any strike, and to pay any expenses incurred by the 
company in so doing. This covenant necessarily involved performance in Min- 
nesota, aS suits against the insured would be brought in that state, among other 
reasons, because it was a Minnesota corporation and had no place of business 
elsewhere. ‘The company also covenanted to indemnify the insured for “direct 
loss of average daily net profits and fixed charges” due to strikes. The contract 
did not specify the place where payment for the loss should be made, so that un- 
der the common rule the insurer would be required to make the payment in Min- 
nesota, the domicile of the insured. Pennsylvania Lumbermen’s Mutual Fire In- 
surance Co. v. Meyer, 197 U. S. 407, 416, 25 S. Ct. 483, 49 L. Ed. 810. 

[5] Besides these acts which the company bound itself to perform in Minne- 
sota, the contract reserved to it the right to do, in Minnesota, and the company 
contemplated doing there, other acts forbidden by its laws, namely, the right to 
inspect the plant and the books of account and papers of the business, and the 
right to interrogate persons connected with it. Moreover, the contract clearly 
contemplates that not only these examinations, but the appraisals and other acts 
provided to be done by the company in the course of the adjustment of losses, 
shall be done in Minnesota. All these things were activities of the insurance busi- 
ness which the company was prohibited by valid statutes from doing within the 
state. Pennsylvania Lumbermen’s Mutual Fire Insurance Co. v. Meyer, supra, 
pages 414, 415 (25 S. Ct. 485). Compare Commercial Mutual Accident Co. v. Da- 
vis, 213 U. S. 245, 256, 29 S. Ct. 445, 53 L. Ed. 782. Under rules of law generally 
applicable a state may refuse to enforce a contract which provides for doing with- 
in it an act prohibited by its laws. Compare The Kensington, 183 U. S. 263, 269, 
22 S. Ct. 102, 46 L. Ed. 190; Bond v. Hume, 243 U. S. 15, 21, 37 S. Ct. 366, 61 
L. Ed. 565; Union Trust Co. v. Grosman, 245 U. S. 412, 416, 38 S. Ct. 147, 62 
L. Ed. 368; Grell v. Levy, 16 C. B. (N. S.) 73. 

[6] It is suggested that under a Maryland statute the petitioners are not 
mere equity receivers, but quasi assignees, and that this places them on a different 
footing from that which the insurance company would have occupied, if the suit 
had been brought by it. In support of this contention, the full faith and credit 
clause of the Constitution, and cases such as Converse v. Hamilton, 224 U. S. 243, 
32 S. Ct. 415, 56 L. Ed. 749, Ann. Cas. 1913D, 1292, are invoked. But the Mary- 
land statute was not set up in the state courts, and, as they did not take judicial 
notice of it, it will not be noticed here. Hanley v. Donoghue, 116 U. S. 1, 6 S. 
Ct.. 242, 29 L. Ed. 535; Gasquet v. Lapeyre, 242 U. S. 367, 371, 37 S. Ct. 165, 
61 L. Ed. 367. For this and other reasons we have no occasion to inquire into. 
its effect. 

Affirmed. ant 
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STUYVESANT INS. CO. v. JACKSONVILLE OIL MILL. 
GLOBE & RUTGERS FIRE INS. CO. v. SAME. 
Circuit Court of Appeals, Sixth Circuit. November 16, 1927. 
Nos. 4847, 4848. 
22 Federal Reporter (2d) 515. 
1. INSURANCE—EVIDENCE HELD TO SUPPORT RECOVERY ON FIRE 

POLICIES FOR LOSS OF USE AND OCCUPATION OF MILL. 

In action on fire policies, evidence held to present question of fact for jury, 
as to value of use and occupancy, and to support the verdict under instructions 
not objected to. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


In Error to the District Court of the United States for the Western District 
of Tennessee; Harry B. Anderson, Judge. 
a * law by _ ao Oil Mill against the Stuyvesant Insurance 
pany and against the Globe & Rutgers Fire Insurance Com ; d 
for plaintiff, and defendants bring error. Affirmed. ee eee 
es also 3 F.(2d) 1006 and 10 F. (2d) 54. 
ruce Barnett, of Kansas City, Mo. (Allen Hugh f M i 
the brief), for plaintiffs in error. rd ca i ae 
Wm. P. Metcalf, of Memphis, Tenn. (Collins & Houston, of Dallas, Tex., 
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and Metcalf, Metcalf & Apperson, of Memphis, Tenn., on the brief), for defend- 
ant in error. 

Before Denison, Moorman, and Knappen, Circuit Judges. 

KNAPPEN, Circuit Judge. Defendant in error, engaged at Jacksonville, Tex, 
in the manufacture of cotton oil and by-products (cake, meal, and linters), was 
insured by the respective plaintiffs in error against loss by fire as respects use 
and occupancy of buildings and machinery, in the aggregate sum of $23,400 
{$10,000 in the Stuyvesant, and $13,400 in the Globe & Rutgers), for a term of one 
year ending August 15, 1923. On October 16, 1922, the buildings and machinery, 
were so largely destroyed by fire as to entirely prevent operation from the last- 
named date until the end of the then current season, viz. March 31, 1923. By 
the terms of the policies the insurers were liable “for not exceeding one hundred 
fifty ($150.00) dollars for each and every working day” between the date of the 
fire and March 3lst following (in this case, 143 working days), it appearing that 
before that date the buildings and/or machinery could not with reasonable dili- 
gence be repaired, rebuilt, or replaced as before the fire. For such loss each 
insurer was liable in the ratio which the amount of its insurance. ($10,000 and 
$13,400, respectively) bore to the aggregate amount of $23,400. 

Reviewing the first trial, this court held that the policies were “open,” as 
distinguished from “valued.” 10 F.(2d) 54. On the second trial (the cases were 
tried together) plaintiff recovered against the Stuyvesant Company $9,166.67, and 
against the Globe & Rutgers Company $12,283.32, plus interest at 6 per cent. from 
April 3, 1923. The aggregate principal of the two judgments ($21,449.99) lacked 1 
cent of representing recovery of $150 per day for the full 143 working days, 
‘This writ is to review those judgments. 

In this court the alleged errors relied upon are: 

(a) That there was no evidence to support a recovery of either $150 per day 
zs earning capacity—the value of use and occupancy—or for the full period of 
143 secular days, but that, as respects both of these features, the recovery was 
excessive. There is now no contention that the evidence would not sustain any 
recovery by plaintiff. Indeed, defendants would have no standing as to such 
claim, for the reason that motion to direct verdict for defendants, made at the 
close of plaintiff’s testimony, was not renewed at the close of all the testimony. 
Hansen v. Boyd, 161 U. S. 397, 16 S. Ct. 571, 40 L. Ed. 746. _ ; 

(b) That error was committed with respect to the admission of testimony for 
plaintiff. 


[1] As to insufficiency of evidence: The scope of the enquiry is necessarily nar- 
row. Defendants made no request for instructions to the jury. The court charged 
that the number of working days involved was 143, and that the maximum 
recovery permissible under the policies was $150 per day, and gave the maximum 
recovery upon the two policies in the same amounts as actually found by the jury. 
No exceptions were taken to the charge in any respect. If it is open to the 
defendants to raise here the question of the sufficiency of the evidence as to the 
value of use and occupancy, as respects either number of days or amount per 
day, it can only be because of the denial of motion for new trial, which contained, 
as one of its grounds, the allegation of lack of “evidence of any loss in or to the 
extent of the amount of the verdict, and the verdict in the amount in which it 
has been rendered is not supported by any evidence.” The general rule is that 
the overruling of a motion for new trial is an exercise of discretion, which will 
not be reviewed. Counsel cite Pugh v. Bluff City Excursion Co. (C. C. A. 6) 
177 F. 399, and Glenwood Co. v. Vallery (C. C. A. 8) 248 F. 483, as holding that 
whether the evidence is susceptible of any interpretation justifying the verdict 
is propertly reviewable in the appellate court. To say the least, it is open to 
serious doubt whether upon the record here either of those cases is in point. 
Roth those cases invoked the principle that the general rule relating to exercise 
of discretion does not apply where the verdict is inconsistent on its face,’ or shows 
an abuse of power on the part of the jury, thus making the court’s obligation to 
grant a new trial a positive duty and not discretionary. 


In the Pugh Case—an action for wrongfully causing the death of plaintiff's 
son—the jury found for the plaintiff, but assessed damages, at $1, in the face of 


2ANl italics ours unless otherwise stated. 





Fire} Stuyvesant Ins. Co. v. Jacksonville Oil Mill 373 


not seriously disputed facts that the son, at the time of his death, was 29 years 
eld and in good health; that he was capable of earning, and at the time of his 
death had been earning, $20 per week; that plaintiff was almost entirely dependent 
upon her son and daughter, who contributed to her support. In the Glenwood . 
Case the jury, in violation of instructions; found for an amount less than that 
which the uncontroverted evidence showed plaintiff was entitled to recover, if at 
all. The refusal of motion for new trial was such an abuse of discretion as to 
justify reversal of the judgment. 

In the instant case there was explicit testimony submitted to the jury to the 
effect that plaintiff could have operated its mill for 143 days at a profit of $150 per 
day. Upon review of the denial of this motion for new trial, defendants are 
plainly not entitled to be heard upon criticisms that such conclusions or opinions 
of fact were based upon alleged fallacious assumptions and mistaken conceptions. 
Such considerations are addressed ultimately only to the weight or credibility of 
plaintiff’s evidence, or to questions of competency or of legal effect. To illustrate: 
Defendants contend that the value of the use and occupancy is to be separately 
determined for each particular day, and that the profit for the day must be de- 
termined solely with reference to the expense of the individual day’s operation, in- 
cluding the market price of seed as compared with the market price of the oil and 
by-products on the same day. 

We think this proposition utterly devoid of merit. The argument is that to 
hold the product until later in the season, when a better price can be obtained, is 
a purely speculative operation. Naturally enough, no authorities are cited in 
support of this contention. True, some of the witnesses spoke of holding products 
for better prices as a speculation. Such holding may well go to that extent, but 
clearly such holding as was assumed by these witnesses was not necessarily 
speculative, as distinguished from a reasonably prudcnt management of the busi- 
ness. There was competent testimony tending to show that the practice in 
question accorded with reasonably prudent management. There was no testimony 
to the contrary. It also appeared that the season of 1922-1923 was an unusually 
profitable one; that the season of 1921-1922 had been a poor year for manufact- 
urers, some of them being driven out of business, but that in the season of 
1922-1923 there was an abundance of seed and little competition in manufacture, 
and that the prices both of seed and of the finished, product during practically 
ihe entire season were rising. Plaintiff’s president testified: 

“I was president of another mill, the Athens oil mill. I gave personal atten- 
tion at both places. I lived at’ Athens. My principal office was there. Cotton 
seed was steadily advancing in price at the time of the fire. It continued steadily 
to advance until March, observing which I held back my sales—that is, a part of 
it—as much as I could for anticipated greater price. My judgment was good as 
to that. We frequently held thé oil in the seed. The effect is the same, as to 
gain or loss, whether we hold back the seed and mill later and sell, or whether we 
convert into products and hold the products back for sale. We made much money 


at Athens that year, and could have done the same by operating at Jacksonville, 
in the same way.” 


More than one witness estimated the value of use and occupation at more than 
$150 per day; some as high as $250 to $300, or even higher. The court fairly sub- 
mitted the question of the effect of holding seed for manufacture, or holding the 
products for sale, in this language, to which no exception was taken: 

“You are neither to estimate the plaintiff's damages for the loss of the use 
and occupancy of the mill upon profits to be realized by holding cotton seed or 
its products for future sale, or speculative purposes, nor, on the other hand, to 
rigidly hold the loss down to the actual market on the cotton seed it purchased 
and the products to be derived therefrom on the daily market, but rather you are 
to estimate its loss, if any, from the way a reasonably prudently managed corpor- 
ration of its class and location would have conducted its business. You should 
take into consideration, from the evidence before you, how it did conduct its 
business and arrive at its loss, if any, from being deprived of the use and occu- 
pancy of the: oil mill, from the actual facts as shown in the record. In other 
words, you are not to set up any arbitrary business standard to which plaintiff 
must rigidly adhere before it can recover; but you are to take the ordinary 
business policy of similar mills, similarly located, and the actual business policy of 
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the plaintiff into consideration, in estimating its loss, if any, in so far as the 
evidence introduced enables you to do so.” 

It is also contended that the mill could not have run 143 days, from the fact 
that plaintiff’s president testified that (presumably before the fire) he had had in 
mind 6,000 tons of seed as a minimum for the season. The mill crushed about 48 
to 50 tons a day. But the witness also testified that “I could have got 10,000 
tons; the seed were there, but could not say how many we could have gotten; 
but I had in mind the minimum of 6,000, and we could have gotten a great many 
more seed.” We think that on this subject a question of fact for the jury was 
presented. 

[2] The only alleged error in the admission of testimony which justifies 
mention relates to the submission and answer of hypothetical questions to several 
witnesses as to the value of use and occupation. The case of the witness Jones, may 
be taken as fairly typical. Counsel say that this witness had never seen the mill. 
Objection was made upon the grounds that the question did not describe the mill, 
nor detail conditions in that section at the time in question, nor the cost of labor 
at that time in that section of the counrry, nor the price of cotton seed meal in 
that section during that season, nor the number of competitive mills, nor the local 
conditions as to marketing hulls and cake, and that the witness had not shown 
himself qualified to testify as an expert. The question was: 

“You will please take into consideration a four press cotton seed oil mill 
located at Jacksonville, Tex., on three miles of trunk railroads, drawing its seed 
from a number of counties surrounding Cherokee county, in which Jacksonville 
is located, in the season of 1922, beginning in 1922; consider that it was a mill 
with an ordinary daily capacity of 48 to 50 tons per day; that the operators 
of the mill were sufficiently equipped with finances to carry on the business for 
any amount of business that they might choose to undertake in that season; that 
the size of the cotton crop in the surrounding counties that year was 114,938 bales: 
that the crop was a good average crop for that territory; that competition was 
less keen that year than it had been in previous years; that the cost of labor was 
lower than it had been in previous years; take these things into consideration, 
along with the fact that there was an upward trend, from the opening of the 
cotton seed oil mill season, in the market for cotton seed products, and give us 
your opinion as to what was the reasonable value of the use and, occupation of 
such a mill, so located, under those conditions, for the season of 1922-1923, meaning 
by use and occupancy the right and the opportunity to occupy the mill building. 
and use the mill machinery for conducting a cotton seed oil mill business.” 

The witness testified that he had lived at Memphis and had had 19 years 
experience in the cotton seed oil business, and that since 1913, and until after the 
period in question, he was for four years manager of the Buckeye Cotton Oil 
Company, and for seven years prior to that had run the two mills of that company 
at Macon, Georgia; also that cotton is grown in East Texas, and that there are 
oil mills there. 

We think the objection without merit. The fact that the witness had not 
seen plaintiff’s mill affects only the weight of his testimony. A hypothetical 
question is, as its name indicates, hypothetical. There was testimony to support 
cach item asked by the question to be taken into consideration. The witness 
was plainly competent. The mill had already been described in testimony before 
the jury. 

While the objections to hypothetical questions to other witnesses differ some- 
what in detail from that just considered, we think there is nothing not covered by 
what has already been stated herein. 

The judgment of the District Court should be affirmed. 


NATIONAL FIRE INS. CO. OF HARTFORD, CONN., v. RENIER. 
Circuit Court of Appeals, Seventh Circuit. 
December 1, 1927. 
Fed ee nt (2d) 671 
Le eral Reporter : 

1. INSURANCE—FALSE SWEARING AS TO VALUE, TO CONSTITUTE 
DEFENSE TO FIRE POLICY, MUST HAVE BEEN INTENTIONAL 
AND FRAUDULENT. ; 
In order that false swearing as to value shall constitute a defense to action 
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on fire policy, it must be made to appear that overvaluation was intentional and 
fraudulent. 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 


3. INSURANCE—INCREASED HAZARD, CEASING THREE MONTHS BE- 
FORE FIRE, HELD NOT DEFENSE TO ACTION ON FIRE POLICY. 
Where increased hazard, if any, existed, and ceased three months before fire, 

increase of hazard did not constitute a defense to action on fire policy, since loss 

did not occur while hazard was increased. 

(For other cases, see Insurance, Dec. Dig. § 309.) 


4, INSURANCE—INSURED MAY GIVE ESTIMATE OF VALUE OF 
HOUSEHOLD AND OTHER GOODS DESTROYED. 
Insured, in suing on fire policy, may give estimate of value of household and 
other goods destroyed. 
(For other cases, see Insurance, Dec. Dig. § 660.) 


5. INSURANCE—EVIDENCE OF COST AND LENGTH OF USE OF ARTI- 
CLES DESTROYED BY FIRE HELD TO SUPPORT VERDICT 
AGAINST INSURER. 

Evidence as to cost of household and other articles destroyed by fire and 
length of use, constituting some evidence of value, and being uncontradicted, held 
sufficient to support verdict for insured in action on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

In Error to the District Court of the United States for the Eastern District of 
Wisconsin. 

Action by Mrs. Theodore Renier against the National Fire Insurance Company 
of Hartford, Conn. Judgment for plaintiff, and defendant brings error. Affirmed. 

Irving Fish, of Milwaukee, Wis., for plaintiff in error. 

V. J. O’Kelliher, of Oconto, Wis., for defendant in error. 

Before Alschuler, Page, and Anderson, Circuit Judges. 

ANDERSON, Circuit Judge. This is an action to recover upon two fire insur- 
ance policies. The defenses pleaded were incendiarism, increase of hazard, and 
false swearing in the proofs of loss. 

The only ruling of the court, for the review of which the record furnishes 
any basis, is the denial of a motion to direct a verdict for the defendant. The 
record shows that at the close of all the evidence: 

“Defendant moves for direction of verdict for defendant and judgment there- 
on because. 

“1. On plaintiff’s testimony, plaintiff has falsely sworn as to value of the 
property. 

“2. On plaintiff’s testimony there was increase of hazard. 

“3. Because there has been no competent evidence of damages.” 

No one of the reasons set forth in this motion is sufficint to support it. 

[1,2] 1. False Swearing as to Value. To make this defense, it must be made 
to appear that the overvaluation was intentional and fraudulent. Overvaluation 
through mistake or inadvertence is not sufficient. The question was, To which class 
did this belong? The court properly submitted it to the jury, the jury found 
against plaintiff in error, and we cannot disturb its finding. 

[3] 2. Increase of Hazard. This was predicated upon the admission of de- 
fendant in error that prior to the fire, about three months before, she had been 
arrested and fined for making moonshine in the insured property, and upon the 
following provision in one of the policies: 

“Unless otherwise provided by agreement in writing added hereto this com- 
pany shall not be liable for loss or damage occurring * * * 

“Increase of hazard, 

“(b) while the hazard is increased by any means within the control or 
knowledge of the insured.” 

The evidence shows that the increased hazard, if it be such, existed and ceased 
three months before the fire. The loss, therefore, did not occur while the hazard 
was increased. This ground furnished no basis for the motion. 

_ 3. That there was no competent evidence of damages. Under this plaintiff 

in error contends that there was no competent evidence of the value of the goods 
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destroyed. Defendant in error, without objection, testified to what the various 
articles destroyed had cost, and the number of years they had been in use. Her 
counsel then asked her what the sound value of the goods was at the time they 
were destroyed. This was objected to by plaintiff in error and ruled out. In 
Barrett v. Fournial (C. C. A.) 21 F. (2d) 298, suit was brought for the value of 
household goods and personal effects deposited for storage and not returned upon 
demand. The court held that the plaintiff was competent to testify to the value of 
her household goods, citing Wigmore on Evidence (2d Ed.) § 716, as follows: 

“Personal Property Value. Here the general test, that any one familiar with 
the values in question may testify, is liberally applied, and with few attempts to lay 
down detailed minor tests. The owner of an article, whether he is generally fa- 
miliar with such values or not, ought certainly to be allowed to estimate its worth; 
the weight of his testimony which often would be trifling, may be left to the jury; 
and courts have usually made no objection to this policy.” 

[4, 5] Defendant in error should have been allowed to give her estimate of 
the value of the household and other goods destroyed, and the fact that there was 
no evidence of such value, except cost and length of time of use, was due to the 
objection of plaintiff in error. Cost and length of use were some evidence of 
value, and being uncontradicted were sufficient to support the verdict. 

This ground fails for a further reason. Plaintiff in error concedes that under 
the Wisconsin statute the amount of recovery for the buildings destroyed was fixed 
at $2,400. We are not able to perceive how the court could have directed the 
jury to return a verdict for defendant, upon the ground that there was no evidence 
as to damages, in the face of the fact, now conceded, that the destroyed buildings 
were shown to be of the value of $2,400. 

Judgment affirmed. 


GUNN y. PALATINE INS. CO., LIMITED, OF LONDON, ENGLAND, et 
al. (8 DIV. 964.) 


Supreme Court of Alabama. Nov. 10, 1927. 
Rehearing Denied Dec. 22, 1927. 
114. Southern Reporter 690. 
1. INSURANCE—APPLICANT FOR INSURANCE, TO MEET POLICY 
PROVISION AS TO INTEREST IN PROPERTY, NEED NOT SETTLE 
QUESTIONS OF TITLE WITH GREAT PRECISION. 


Parties applying for,insurance are not called on to settle questions of title with 
great precision, so as to comply with policy provisions as to interest of assured in 
property. 

(For other case, see Insurance, Dec. Dig. § 282[1].) 


2. INSURANCE—THAT NAKED LEGAL TITLE IS OUTSTANDING DOES 

NOT AVOID POLICY REQUIRING ASSURED TO BE SOLE OWNER 

IF HE IS BENEFICIAL OWNER. 

Fact that there is naked legal title outstanding will not avoid policy requiring 
that insured’s interest be no other than unconditional and sole ownership, if as- 
sured is entire beneficial owner of premises. 

(For other case, see Insurance, Dec. Dig. § 282[2].) 


3. INSURANCE—INSURED’S OWNERSHIP OF LIFE ESTATE HELD IN- 
SUFFICIENT TO MEET POLICY REQUIREMENT OF UNCONDI- 
TIONAL AND SOLE OWNERSHIP IN PROPERTY. 


Ownership of a mere life estate is not sufficient to meet provision that policy 
be void if interest of assured in property be other than unconditional and sole 
ownership. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 


4. INSURANCE—WHERE INSURED’S OWNERSHIP OF LIFE ESTATE 
ONLY INCREASED RISK, STATUTE PROVIDING THAT POLICY IS 
VALID UNLESS MISREPRESENTATION INCREASED RISK IS IN- 
APPLICABLE (CODE 1923, § 8364). 


_ Where, as matter of law, ownership by assured of life estate only in property 
in view of warranties in policy that his interest was unconditional and sole owner- 
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ship, increased risk of loss, Code 1923, § 8364, providing that matter misrepresented 
does not void policy unless risk of loss was increased, was inapplicable. 


(For other cases, see Insurance, Dec. Dig. § 282[1].) 


Appeal from Circuit Court, Morgan County; O. Kyle, Judge. 

Action on policies of fire insurance by E. E. Gunn against the Palatine Insur- 
ance Company, Limited, of London, England, and the Girard Fire & Marine Insur- 
ance Company of Philadelphia. From a judgment granting defendants’ motion for 
a new trial, plaintiff appeals. Affirmed. 

S. A. Lynne, of Decatur, for appellant. 

Eyster & Eyster, of Albany, and Coleman, Coleman, Spain & Stewart, of Bir- 
mingham, for appellees. 

GaRDNER, J. Appellant sued two insurance companies separately on policies of 
fire insurance upon certain property situated in Decatur, Ala. The cases being 
called for trial, were by agreement consolidated and tried as one cause. There was 
judgment for the plaintiff, but, upon consideration of defendants’ motion for a new 
trial, the court granted the same, and from this judgment the plaintiff has prose- 
cuted this appeal. 

Among other matters interposed to prevent a recovery, a breach of the fol- 
lowing provision of the policy was set up as a defense to the action: 

“This entire policy, unless otherwise provided by agreement indorsed hereon, 
or added hereto, shall be void if the interest of the assured be other than uncon- 
ditional and sole ownership, or if the subject of insurance be a building on ground 
not owned by assured in fee simple.” 

A breach of the stipulation as to unconditional and sole ownership was set up 
as a defense in plea 9, and a breach as to the latter provision *(the subject of in- 
surance being a building on ground not owned by assured in fee simple) was plead- 
ed as a defense in plea 3, each of which was held good by the court. 

Upon consideration of the motion for a new trial, the court below reached 
the conclusion that these defenses were established by the undisputed proof, and that 
defendant should have been given the affirmative charge as duly requested. 

Plaintiff claimed ownership of the property through the purchase from Elizabeth 
S. Stubbs, widow of William Carter Stubbs; the details of purchase being unneces- 
sary here to state. Upon a consideration of the record, we are in accord with 
the finding of the court below to the effect that upon the undisputed proof said 
William Carter Stubbs was the owner of this property at the time of his death, 
and that his widow, Elizabeth S. Stubbs, only acquired a life estate therein. 


Counsel for appellant insists that plaintiff’s purchase under a conveyance pur- 
porting to pass the fee-simple title and undisturbed possession thereunder sufficed 
to meet the above-quoted conditions of the policy as to ownership of the prop- 
erty, citing the following authorities: Capital City Ins. Co. v. Caldwell, 95 Ala. 77, 
10 So. 355; Exch. Underwriter’s Agency v. Bates, 195 Ala. 161, 69 So. 956; Phenix 
Ins. Co. v. Bowdre, 67 Miss. 620, 7 So. 596, 19 Am. St. Rep. 326; 2 Cooley’s Briefs 
on Ins. p. 1372; Palmetto Fire Ins. Co. v. Fansler, 143 Va. 884, 129 S. E. 727; 
Bonham y. Iowa Cent. Ins. Co., 25 Iowa, 328; Miller v. Alliance Ins. Co. (C. C.) 
7 F. 650; Wilson v. Fireman’s Fund Ins. Co. (Tex. Civ. App.) 274 S. W. 176; 
Wainer v. Milford Mut. Fire Ins. Co., 153 Mass. 335, 26 N. E. 877, 11 L. R. A. 
508: Atlas Fire Ins. Co. v. Malone, 99 Ark. 428, 138 S. W. 962, Ann. Cas. 1913B, 
210; 2 Clement on Fire Ins. pp. 157 and 163; volume 3, Joyce on Law of Ins. 
§§ 2048, 2051, 2058. 


We have examined these authorities with much care, but to enter into any 
detailed discussion of each would extend this opinion to undue length. Construed 
in the light of the facts of each case presented, we are not of the opinion either 
of these authorities supports the view that such provisions as to ownership as found 
in this policy may be said to be substantially complied with by a mere possession 
under claim of title. More nearly sustaining appellant’s contention is the case 
of Miller v. Alliance Ins. Co. (C. C.) 7 F. 649, but the facts are there so meagerly 
presented as to make obscure the actual holding of the court. 

[1, 2] We recognize fully that all of the courts are agreed, as said in Phenix 
Ins. Co. v. Bowdre, supra, that “parties applying for insurance are not called on to 
settle questions of title with very great precision,” and the case is cited in 14 R. C. 
L. p. 1054, to the effect that “the fact that there is a naked legal title outstanding 
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will not avoid the policy if the assured is the entire beneficial owner of the prem- 
ises.” Speaking of the clause as to sole and unconditional ownership the text in 14 
R. C. L. p. 1052, says: 

“The just and reasonable purpose in requiring the insured to have the un- 
conditional and sole ownership of the property insured is to give protection only 
to those upon whom the loss insured against would inevitably fall but for the 
insurance, and to avoid taking risks for those whose lack of interest or whose con- 
tingent interest in the property insured might tend to encourage carelessness or 
wrongdoing in the use or preservation of the property.” 

And in 26 C. J. p. 172: 

“The ownership of insured is sole and unconditional when no other person has 
any interest in the property as owner, and the quality of the estate is not limited 
or affected by any condition.” 

In discussing the question, this court, in Capital City Ins. Co. v. Caldwell, 
supra, said: 

“It is not necessary that the complaint shall aver a title. That question comes 
up collaterally and defensively. Ownership is a material factor in assuming in- 
surance risk on improved real estate, but not because the evidence of the owner- 
ship is considered. The extent of the ownership is the important element of in- 
quiry, this because the law, voicing common experience, presumes that the absolute 
owner of property will be more watchful of its preservation, than would a mere 
tenant, or one owning only a partial interest. And this watchfulness would be 
scaled, not by the form of the title, but by the extent of ownership. One owning 
a perfect equity in improved real estate would feel the same solicitude in preserving 
it, as he would feel if he held the legal fee. * * * As we have said, the extent 
of ownership held by the assured‘in the building was the material inquiry, because 
such interest stimulates solicitude and watchfulness in its preservation. The in- 
terest, not the evidence of it, is the stimulus.” ~ 

The case of Loventhal v. Home Ins. Co., 112 Ala. 108, 20 So. 419, 33 L. R. A. 
258, 57 Am. St. Rep. 17, contains much discussion of the question here involved, 
with numerous citations of authorities. Among those cited and quoted approving- 
ly is that of Imperial Fire Ins. Co. v. Dunham, 117 Pa. 460, 12 A. 668, 2 Am. St. 
Rep. 686, from which the following quotation is taken. : 

“This provision of the policy does not necessarily distinguish between the legal 
and the equitable estate. If the title is conditional or contingent, if it is for years 
only, or for life, or in common, it is not the entire, unconditional and sole ownership; 
but, whether the title be legal or equitable, the interest of the assured is the same, 
so far as it affects the contract of insurance. The purpose of the provision is to 
prevent a party who had an undivided or contingent, but insurable, interest in 
property, from appropriating to his own use the proceeds of a policy, taken upon 
the valuation of the entire and unconditional title, as if he were the sole owner, 
and to remove him from the temptation to perpetrate fraud and crime; for without 
this a-person might thus be enabled to exceed the measure of an actual indemnity.” 

The recent case of New Brunswick Fire Ins. Co. v. Nichols, 210 Ala. 63, 97 
So. 82, deals with the stipulation here involved, and, in holding that there was a 
breach of the provision of the policy as to ownership in fee simple by the insured 
of the lot on which the building was located, came in conflict with the decision in 
Commercial Union Assur. Co. v. Ryalls, 169 Ala. 517, 53 So. 754, which latter case 
was there overruled. 

[3] But we need not further pursue the discussion. What has been said we 
think should suffice to show that the cases of this court are in accord with the 
general current of authority, and that the ownership of a mere life estate in the 
insured will not be sufficient to meet these provisions of the policy. Plaintiff's 
grantor held only a life estate, and could grant him no greater estate than she 
owned. It is not a mere question of defect of title, but extent of ownership. 
We are therefore of the opinion that the court below correctly concluded the affir- 
mative charge was due defendants for the reasons above indicated. 


It is further insisted by appellant that the replication setting up a waiver by 
defendants’ agent as to these provisions of the policy, and that it was issued by the 
agent with full knowledge of the facts, has been established by the proof, citing 
Western Assurance Co. v. Stoddard, 88 Ala. 613, 7 So. 379, and Pope v. Glens Falls 
Ins. Co., 130 Ala. 361, 30 So. 496. We have read the evidence with great care 
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and in the light of this insistence, but we are unable to find any testimony presenting 
a jury question to the effect that the agent had any knowledge as to the actual 
character or extent of interest acquired by plaintiff in his purchase. Indeed, we 
are rather impressed that the agent was of the opinion plaintiff had acquired the 
full title. The replication was not sustained by the proof. y 

[4] To the insistence that section 8364, Code of 1923, as now written, is appli- 
cable also to fire insurance policies, and that there has been no proof of intent to 
deceive or that the matter misrepresented increased the risk of loss, the learned 
trial judge in his opinion aptly responded there was no demurrer to these pleas 
on that ground, and, said pleas having been held good by the court, issue joined 
thereon and proven by defendants, the affirmative charge was due to be given 
defendants as requested. 

We may add, however, that in our opinion the authorities above noted lead to 
the inevitable conclusion that, as a matter of law, the ownership of only a life estate, 
in view of the warranties as to ownership herein set out, was such as to increase 
the risk of loss, and that therefore in no event could this amended Code section 
be of any avail to the plaintiff. 3 

Having reached the conclusion that the defendants were entitled to the affirma- 
tive charge under the undisputed evidence in the case, it becomes unnecessary to 
enter into a consideration of the other grounds for granting a new trial as dis- 
cussed by the trial court, and determination thereof is therefore pretermitted. 

Let the judgment be affirmed. 

Affirmed. 

Anderson, C. J., and Sayre and Bouldin, JJ., concur. 


HARTFORD FIRE INS. CO. v. HINES (5 DIV. 632.) 
Court of Appeals of Alabama. Nov. 10, 1927. 
Rehearing Denied Dec. 20, 1927. 
114 Southern Reporter 785. 
INSURANCE—INSURED’S LIABILITY ON PREMIUM NOTE FOR 5- 

YEAR FIRE AND TORNADO POLICIES HELD TERMINATED BY 

CANCELLATION OF POLICIES. 

Insured’s notice to insurance company of cancellation of fire and tornado 
policies given before end of first year, for which cash premium was paid, and in 
accordance with clauses of policy permitting cancellation upon insured’s request, 
held to terminate insured’s liability to company on note given for premiums for ad- 
ditional 4 years contemplated by policy. 

(For other cases, see Insurance, Dec. Dig. § 236.) 


Appeal from Circuit Court, Elmore County; George F. Smoot, Judge. 

Action on a promissory note by the Hartford Fire Insurance Company against 
J. E. Hines. From a judgment granting defendant’s motion for a new trial, plain- 
tiff appeals. Affirmed. 

Holley & Milner, of Wetumpka, for appellant. 

Huddleston & Glover, of Wetumpka, for appellee. 

BricKEN, P. J. On July 21, 1920, J. E. Hines, appellee, executed his note for 
the sum of $113.52, payable to the Hartford Fire Insurance Company, for a fire in- 
surance policy and for a tornado insurance policy issued to said Hines by said 
insurance company. 


It is averred in the complaint that the note was payable in 4 annual install- 
ments of $28.38 each, payable on the Ist day of August in the years 1921, 1922, 
1923, and 1924, respectively. 

The plaintiff, Hartford Fire Insurance Company, offered in evidence the note 
sued on, and as copied into the bill of exceptions this note was a promise to pay 
$113.52, payable in installments as follows: $28.38 upon the Ist day of August, 
1921; $28.38 upon the Ist day of August, 1922; $28.38 upon the Ist day of August, 
1924.” It will be seen that the note as contained in the bill of exceptions provides 
for no installment to be paid in the year 1923. 

As we interpret the testimony of the witness, R. M. Hick, who was the 
agent of the insurance company, and who sold the insurance to Hines, insurance 
policies issued by the Hartford Insurance Company to said Hines were sold to 
him for the sum of $141.90, of which the sum of $23.38 was paid in cash or in 
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a short time after said policies were issued and his note was given for the sum of 
$113.52, the remainder of the insurance premium, payable in 4 annual installments 
of $28.38 each. In other words, it appears that a fire insurance policy, protecting 
the property described in the policy, was issued to Hines by the insurance company, 
covering said property for a period of 5 years, beginning the 21st day of July, 1920, 
and terminating the 2lst day of July, 1925. A tornado insurance policy for a like 
period was also issued to said Hines by said insurance company covering the prop- 
erty described in the tornado policy, and that the annual premium for the fire 
insurance policy was $23.64, the two annual premiums aggregating $28.38, for 
which the note, covering 4 annual installments of premiums sued on, was given. 
The premium on both policies for the year 1920 (the year that ended July 21, 
— was paid in cash or by a short term note which was paid when it became 
ue. 

The fire insurance policy contained the following clause: 

“This policy shall be canceled at any time at the request of the insured, or by 
the company by giving 5 days’ notice of such cancellation.” 

It was further provided that if the policy was canceled, the premium having 
been actually paid, the unearned portion should be returned on surrender of the 
policy or last renewal, the company to retain the customary short rate, except that 
if the policy was canceled by the company it should only retain the pro rata 
premium. ; 

The tornado policy contained this provision: 

“This policy may also be canceled on request of the insured; the company shall 
be entitled to the customary short rate premium for the time expired.” 

It appears that on the 8th day of July, 1921, 13 days before the end of the first 
year, Hines requested the insurance company to cancel both of said policies. This 
was a right conferred upon him by the provision of each of said policies. And this 
request was made within the time covered by the premium that had been paid by 
him. We hold that, under the contracts of insurance, Hines’ notice to the insurance 
company to cancel his insurance terminated his liability under the note sued on, 
as between himself and the company. It follows, therefore, that the trial court 
erred in giving the affirmative charge for the plaintiff, but did not err in granting 
the motion of defendant, Hines, for a new trial, said motion for a new trial alleg- 
ing, among other things, that the trial court erred in giving the affirmative charge 
for the plaintiff. This appeal is from the judgment of the lower court granting 
defendant a new trial. 

Affirmed. 


On Rehearing. 


BrickEN, P. J. In the foregoing opinion this court said: 

“We hold that, under the contracts of insurance, Hines’ notice to the insurance 
company to cancel his insurance terminated his liability under the note sued on, as 
between himself and the company.” 

To this statement we now add that the liability is terminated, except as to such 
liability as may have resulted from the customary short rate premium for the time 
expired, as agreed upon between these parties. To that extent the opinion is ex- 
tended, and the judgment appealed from affirmed. 

Opinion’ extended. Application overruled. 


HARLOW vy. AMERICAN EQUITABLE ASSUR. CO. OF NEW YORK. 
(CIV. 3366.) 
District Court of Appeal, Third District, California. Nov. 18, 1927. 
261 Pacific Reporter 499. 
1. INSURANCE—INSURANCE CONTRACT MAY BE ORAL. 
Parol contract of insurance may be made, and is enforceable. 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 


2. INSURANCE—PARTIES TO INSURANCE CONTRACT ARE_ PRE- 
SUMED TO HAVE ENTERED IT WITH REFERENCE TO STATU- 
TORY FORM (ST. 1909, P. 404). b> 
Both parties to insurance contract must be presumed to have entered it with 

reference to statutory form prescribed by St. 1909, p. 404. 


(For other cases, see Insurance, Dec. Dig. § 152[3].) 
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3. INSURANCE—ACTION ON FIRE INSURANCE CONTRACT, BEGUN 
MORE THAN 15 MONTHS AFTER FIRE, CANNOT BE MAINTAINED 
(ST. 1909, P. 404). 

Action against insurance company, begun more than two years after fire, cannot 
be sustained as action on contract of insurance, in view of provision of standard 
policy prescribed by St. 1909, p. 404, that action must be commenced within 15 
months after commencement of fire. 

(For cther cases, see Insurance, Dec. Dig. § 662[1].) 


5. INSURANCE—AFTER EXPIRATION OF STATUTORY PERIOD FOR 
BRINGING ACTION ON FIRE POLICY, INSURED CANNOT BRING 
ACTION ON GROUND OF FRAUD IN EXECUTING CONTRACT. 
Insured cannot recover on fire insurance contract after expiration of statutory 

period for bringing action on ground of fraud in execution of such contract, since 

such fraud could have caused no damage; insurer being bound by contract as fully 
as if it had been made in good faith. 
(For other cases, see Insurance, Dec. Dig. § 622[1].) 


Appeal from Superior Court, Los Angeles county; Albert Lee Stevens, Judge. 

Action by C. Fred Harlow against the American Equitable Assurance Company 
of New York. Judgment for defendant, and plaintiff appeals Affirmed. 

Milton M. Cohen, of Los Angeles, for appellant. 

W. W. Hindman, of Los Angeles, for respondent. 

Fincn, P. J. This action was commenced June 30, 1924. The defendant’s de- 
murrer to the complaint was sustained, and thereafter the plaintiff filed an amend- 
ed complaint reading as follows: 

“Amended Complaint for Damages. 


“The plaintiff herein, by leave of court first had and obtained, files this amend- 
ed complaint herein and as and for such amended complaint and for cause of action 
against said defendant, avers as follows: 


“I. That the said defendant, at all the times herein mentioned, was, and now 
is, a corporation organized and existing under and by virtue of the laws of the 
state of New York, and having a place of business in the city of Los Angeles, 
county of Los Angeles, state of California. 


“II. That the plaintiff herein, on or about the 14th day of April, 1922, and for 
some time prior thereto, was the owner in fee of a certain piece of real property, 
together with all the improvements thereon, situate at Washington Boulevard and 
Huron road, three-quarters of a mile west of Palms, in the county of Los Angeles, 
state of California. 

“III. That on or about the 8th day of November, 1921, in the city of Los 
Angeles, county of Los Angeles, state of California, the said defendant falsely 
and fraudulently represented to this plaintiff that, in consideration of the sum of 
$150, the said defendant, in the event of destruction of said property by fire within 
a period of 3 years from said 8th day of November, 1921, would, within 90 days 
aiter such fire, pay to this plaintiff all the damages and losses sustained by said 
plaintiff by reason of such fire, not to exceed the sum of $10,000; that, at the 
time the said defendant made said representations to this plaintiff, the said defend- 
ant had no intention to perform the same, nor any part thereof; that the said 
representations were made by said defendant with the intent to deceive and de- 
fraud this plaintiff, and to induce this plaintiff to pay the said defendant the said 
sum of $150; that this plaintiff, fully believing that said representations were true, 
and relying upon said representations as protecting this plaintiff against loss by 
fire in the sum of $10,000 for the period of 3 years from said 8th day of November, 
1921, was induced thereby to pay to the defendant on the said 8th day of No- 


vember, 1921, in the city and county of Los Angeles, state of California, the said 
sum of $150. 


_ “IV. That thereafter, to wit, on or about the 14th day of April, 1922, the said 
improvements situated upon the said property and contained therein were wholly 
destroyed by fire, and that said property at the time of said destruction of same 
by fire was of the value of over $10,000 

“V. That the said defendant has not paid to this plaintiff the said sum of 
$10,000, or any part thereof, although this plaintiff has repeatedly demanded of 
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said defendant the payment of said sum, and by reason thereof this plaintiff has 
been damaged in the sum of $10,000. 


“Wherefore plaintiff prays judgment against the defendant in the sum of 
$10,000, with interest thereon from the 14th day of July, 1922, and for costs of 
suit.” 

The defendant demurred to the amended complaint on the grounds that it 
“does not state facts sufficient to constitute a cause of action”; that the action was 
not commenced “within 15 months” after the alleged fire; and that the action was 
barred “by subdivision 1 of section 339 of the Code of Civil Procedure, * * * 
as the same was not commenced within two years after the alleged cause of action 
mentioned in plaintiff’s amended complaint accrued.” The demurrer was sustained 
with 10 days’ leave to amend. Plaintiff failed to amend within the time allowed 
by the court, and judgment was thereupon entered dismissing the action. The 
plaintiff has appealed from the judgment. 


{1-3] The complaint alleges a contract of insurance; whether oral or written 
being immaterial. “A parol contract of insurance may be made and is enforceable.” 
American C. Co. v. Agricultural I. Co., 12 Cal. App. 133, 135, 106 P. 720; Ferrar 
v. Western Assurance Co., 30 Cal. App. 489, 491, 159 P. 609, 611; Smith v. Massa- 
chusetts Bonding, etc., Co., 71 Cal. App. 661, 666, 236 P. 176; Law v. Northern 
Assurance Co., 165 Cal. 394, 400, 132 P. 590. A standard form of insurance policy 
is prescribed by statute, and the use of any other form is prohibited, except as per- 
mitted by the terms of the statute. Stats. 1909, p. 404. Both parties must be 
presumed to have entered into the contract of insurance with reference to the statu- 
tory form. Kavanaugh v. Franklin Fire Ins. Co., 185 Cal. 307, 315, 197 P. 99; 
General Acc., etc., Corp. v. Indus. Acc. Com., 196 Cal. 179, 187, 237 P. 33; North- 
ern Ins. Co. v. National U. F. I. Co., 35 Cal. App. .481, 484, 170 P. 434; Hicks 
v. British American Assurance Co., 162 N. Y. 284, 56 N. E. 744, 48 L. R. A. 424. 
The complaint does not allege that the plaintiff gave notice or made proof of loss as 
required by such standard policy, or at all. Such policy provides that no action 
thereon “shall be sustained * * * unless begun within 15 months after the com- 
mencement of the fire.” This action was begun more than 2 years after the alleged 
fire. From the foregoing facts it clearly appears that the suit cannot be sustained as 
an action on the contract of insurance, and appellant does not contend that it can 
be so maintained. In his reply brief it is said: 


“Respondents, in their argument, proceed upon the premises that this is an 
action for breach of contract. It is manifest, however, from the amended complaint, 
that the action is based solely upon fraud.” 


{4, 5] As stated, the complaint alleges an enforceable contract of insurance, 
under which the plaintiff, by proceeding in accordance with the terms thereof, as 
supplied by the statute, could have recovered against the defendant for the 
amount of his loss. The question is whether, having failed to assert his rights under 
a valid contract which was binding upon the defendant, the plaintiff may now sue 
for damages on the ground that, at the time of the execution of the contract, the 
defendant did not intend to perform its promise, even though such want of inten- 
tion in no manner affected its liability. .Section 1572 of the Civil Code provides 
that “a promise made without any intention of performing it” constitutes actual 
fraud within the meaning of the chapter in which that section appears. That chap- 
ter has to do with the freedom of consent of the parties to a contract. While, in a 
proper case, a defrauded party may rescind a contract or defend against its en- 
forcement on the ground of the other party’s fraud in its procurement without 
proving damage, it is axiomatic that damages cannot be recovered fora fraud which 
has caused no damage. “Generally speaking, plaintiff may recover when he shows 
that he has sustained some pecuniary damage or injury by reason of having been 
put in a position worse than he would have occupied if there had been no fraud, 
but he cannot recover where he does not show that he has sustained such damage or 
injury.” 26 C. J. 1169. Notwithstanding the alleged fraudulent character of the 
promise, the defendant was legally bound thereby as fully as if it had been made 
in good faith, and the alleged fraud did not put the plaintiff “in a position worse 
than he would have occupied if there had been no fraud.” If the plaintiff has suf- 
fered damage, it has been due to his failure to pursue the remedies open to him 
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under the contract of insurance, and not to the alleged fraud of the defendant, 
which had no possible effect upon those remedies. 

The judgment is affirmed. 

We concur: Plummer, J.; Hart, J. 


ETNA INS. CO. v. STEELE ET AL. 
Court of Appeals of Kentucky. Nov. 25, 1927. 
299 Southwestern Reporter 1091. 
1. INSURANCE—PROVISION VOIDING FIRE INSURANCE POLICY ON 
CHANGE IN INTEREST, TITLE, OR POSSESSION IS VALID. 
A provision in fire insurance policy, voiding policy on change in interest, title, 
or possession of subject of insurance, is reasonable and valid. 
(For other cases, see Insurance, Dec. Dig. § 328[1].) 


2, INSURANCE—INSURANCE POLICY MAY BE REFORMED LIKE 

OTHER INSTRUMENTS FOR MUTUAL MISTAKE OR FRAUD. 

An insurance policy may be reformed the same as other written instruments, if 
by reason of mutual mistake or mistake on one side and fraud on the other it does 
not conform to real agreement. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Appeal from Circuit Court, Whitley County. 

Action by Clarence Steele and another against the A®tna Insurance Company. 
Judgment for plaintiffs, and defendant appeals; Reversed and remanded, with di- 
rections. 

Gordon & Laurent and T. M. Galpin, Jr., both of Louisville, and Stephens & 
Steely, of Williamsburg, for appellant. 

T. F. Young, of Corbin, for appellees. 

CLay, C. J. Clarence Steele was the owner of a house and lot near Corbin. 
In May, 1923, he procured from J. H. Mitchell a loan of $1,000, which he secured 
by a mortgage on the property. At the same time the A®tna Insurance Company is- 
sued to Steele a policy insuring his dwelling in the sum of $1,000 and his house- 
hold goods, etc., in the sum of $200. Attached to the policy was the following loss 
payable clause: 

“Any loss under this policy that may be proved due the assured shall be pay- 
able to the assured and J. H. Mitchell subject, nevertheless, to all the terms and 
conditions of the policy.” 

Among other provisions of the policy is the following: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if any change, other than by the death of 
the insured, takes place in the interest, title, or possession of the subject of insur- 
ance (except change of occupants without increase of hazard) whether by legal 
process or judgment or by voluntary act of the insured or otherwise.” 

On April 21, 1924, Clarence Steele, the owner of the property, sold and con- 
veyed it to James Walker and Polly Walker, his wife, in fee simple, with covenant 
of general warranty. After the sale and during the life of the policy, the dwelling 
was destroyed by fire. 

In May, 1926, this action was brought by Steele and Mitchel! to recover $1,000 
on the building and $50 on the household goods The company defended on the 
ground that no household goods were destroyed by fire, and that there had been 
a change in the interest, title, and possession of the subject of the insurance that 
rendered the policy void. Thereupon plaintiffs filed two amended petitions in which 
they sought a reformation of the contract. They alleged, in substance, that it was 
the intention of appellant’s agent and plaintiffs that the contract should insure 
and protect the interest of Mitchell without being contingent on the liability of the 
company to Steele, and that, by reason of the mutual mistake of the parties, or by 
fraud on the part of appellant, the contract sued on was not the contract intended 
to be written. Evidence was taken, and on final hearing a reformation was decreed 
and judgment was rendered in favor of plaintiffs for the sum of $1,000, with in- 
terest and costs. The insurance company appeals. 

[1] A provision like the one in question, voiding the policy when a change in 
the interest, title, or possession of the subject of insurance takes place, is reasonable 
and valid (McKinney v. Western Assurance Co. of Toronto, 97 Ky. 474, 30 S. W. 
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1004, 17 Ky. Law Rep. 325), and, it being admitted that Steele, the owner, sold 
and conveyed the property to James Walker and wife prior to the fire, it follows 
that the policy was not in force when the fire occurred, and that no recovery can 
be had unless the policy was properly reformed. The only witnesses testifying 
on the question of reformation were J. H. Mitchell, the mortgagee, and John W. 
Jones, appellant’s local agent at Corbin. 


Mitchell’s evidence is as follows: He loaned Steele $1,000 during May, 1923. 
He took as security a mortgage on the property and an insurance policy with a 
loss payable clause attached. The policy was issued by John W. Jones. He 
thought that he and Steele made the arrangements to get the insurance policy. 
The policy was delivered to him. He thought that the agent knew that he had a 
mortgage on the property for $1,000. He issued his check to Jones for the pre- 
mium, and Mr. Steele had never repaid any of that amount to him. On being 
asked, “Did you understand and believe, when this policy was delivered to you, that 
it would protect your interests in the property?” he answered, “Yes, sir; 1 never 
made a loan on property unless.” He never learned that his interests were not 
protected until after the fire. The mortgage was for $1,000, but whether any in- 
terest had accrued up to the fire he did not know. On cross-examination, he stated 
that both he and Mr. Steele took up the matter with Mr. Jones. He took the 
premium out of the check that he gave to Steele. In a letter which he wrote to 
the insurance company, he stated that the policy had a loss clause payable to him- 
self. 

John W. Jones testified as follows: He issued the policy as agent for the 
company. Mitchell asked him to write the policy for $1,000 and bring it to his 
office and he would pay for it. Mitchell told him to write it with a loss payable 
clause. He did not know that Mitchell had a mortgage on the property, but under- 
stood that he had an interest in the property that he desired to protect. He never 
explained to him the difference between a loss payable clause and the standard 
mortgage clause. He had a standard mortgage clause in his office. While he did 
not know that Mitchell had a mortgage on the property, he supposed he had by his 
asking that the loss payable clause be attached. On cross-examination, he stated that 
under the standard mortgage clause the insurance company was subrogated to the 
rights of the mortgagee. The copy of the standard mortgage clause, which he 
filed, provides, in substance, that, as to the interest of the payee as mortgagee, only 
the policy shall not be invalidated by any change in the interest, title, or possession 
of the property. Mitchell, being recalled, testified that he did not know the prop- 
erty had been sold before the fire. 

{2-4] It is the rule in this state that an insurance policy may be reformed the 
same as other written instruments, if, by reason of mutual mistake, or mistake on 
one side and fraud on the other, it does not conform to the real agreement. Cecil 
v. Kentucky Livestock Insurance Co., 165 Ry. 211, 176 S. W. 986; Georgia Casualty 
Co. vy. Bond-Foley Lumber Co., 187 Ky. 511, 219 S. W. 442. It must not be over- 
looked, however, that, to reform an executed contract on the ground of fraud 
or mistake the evidence must be clear and convincing or such as to establish the 
fraud or mistake beyond reasonable controversy. Johnson vy. Elkhorn Gas Coal 
Mining Co., 193 Ky. 585, 236 S. W. 1041. It is at once apparent that the evidence 
of fraud or mistake does not come up to the required standard. Neither Mitchell 
nor Jones testified that it was agreed between them that the contract should insure 
and protect the interest of Mitchell without being contingent on the liability of the 
company to Steele. There was no evidence of any agreement that any change in 
the title, interest or possession of the property should not affect the company’s 
liability to Steele. There was no evidence that it was agreed that the standard 
mortgage clause should be attached to the policy and that by mutual mistake the 
loss payable clause was attached. Even Mitchell’s evidence goes no further than to 
say that he understood and believed that when the policy was delivered to him it 
would protect his interest in the property. As a matter of fact, his interest was 
protected in the usual way, and, even if he had gone further and stated that it was 
his understanding and belief that his interest would be protected without regard 
to any act on the part of Steele, the mere understanding and belief of one of the 
parties to a contract is not sufficient to show that by reason of fraud or mistake the 
contract as executed did not conform to the real agreement between the parties. 
Considered as a whole, the evidence shows that the agent issued, and Mitchell ac- 
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cepted, a policy with the usual loss payable clause, without any agreement what- 
ever that a different policy should be issued. We are therefore constrained to the 
view that the chancellor erred in reforming the policy. 
There being no liability without a reformation, it follows that judgment should 
have been rendered in favor of appellant. 
Judgment reversed, and cause remanded, with directions to enter judgment in 
conformity with this opinion. 


NATIONAL UNION FIRE INS CO. v. PROVINE. (NO. 26709.) 
Supreme Court of Mississippi, Division B. Nov. 28, 1927. 
114 Southern Reporter 730. 
(Syllabus by the Court.) 

1. APPEAL AND ERROR—IN DERTERMINING PROPRIETY OF RE- 
FUSAL OF DIRECTED VERDICT FOR APPELLANT, EVIDENCE 
MUST BE TAKEN STRONGLY IN APPELLEE’S FAVOR. 

In determining propriety of refusal to direct verdict in favor of appellant, evi- 
dence must be taken most strongly in appellee’s favor, and every material fact 
favorable to his case, which evidence tends to prove either directly or by reasonable 
inference, must be taken as true. 

(For other cases, see Appeal and Error, Dec. Dig. § 927[7].) 

2. INSURANCE—INSURED IS BOUND BY STATEMENT IN PROOF OF 
LOSS THAT THERE WAS NO ADDITIONAL INSURANCE ON PROP- 
ERTY. 

Insured is bound by statement made in proof of loss that there was no addi- 
tional insurance on property covered by policy, notwithstanding he did not know 
that proof of loss contained such statement, since it was his duty to read proof of 
loss and see for himself what it contained. 

(For other cases, see Insurance, Dec. Dig. § 550.) 


3. INSURANCE—INSURED, TAKING ADDITIONAL INSURANCE AFTER 
INSURER’S MISTAKENLY INFORMING HIM POLICY HAD EX- 
PIRED, CANNOT RECOVER AFTER DENYING ADDITIONAL IN- 
SURANCE IN PROOF OF LOSS. 

Where insured, after insurer mistakenly informed him that policy had expired, 
purchased additional insurance and after loss stated to insurer in proof of loss that 
he had no additional insurance, policy is void in accordance with provision therein 
forbidding additional insurance without company’s consent, since insured, by fail- 
ing to inform insurer of additional insurance before adjustment and settlement, 
stood in same attitude as if he had taken such additional insurance with knowledge 
that policy had not expired. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 


4, INSURANCE—BREACH OF ADDITIONAL INSURANCE CLAUSE IN 
FIRE POLICY AVOIDS POLICY, WITHOUT REGARD TO INSURED’S 
KNOWLEDGE. 

Breach of additional insurance clause in fire policy will avoid policy, although 
insured was ignorant of such clause or ignorant of fact that additional insurance 
had been taken out by him, 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 


5. INSURANCE—BREACH OF ADDITIONAL INSURANCE CLAUSE IN 
POLICY WITH RESPECT TO RESIDENCE DID NOT AFFECT VA- 
LIDITY OF POLICY AS TO FURNITURE. 

Breach by insured of additional insurance clause in policy with respect to resi- 
dence has no effect on validity of policy as to household and kitchen furniture as 
to which no additional insurance was effected, since policy separately insuring each 
item constitutes divisible policy, and validity of insurance under one item has no 
effect on validity of other items. 

(For other cases, see Insurance, Dec. Dig. § 336[7].) 


Appeal from Circuit Court, Calhoun County; T. E. Pegram, Judge. 

Action by O. T. Provine against the National Union Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and rendered. 

J. H. Ford, of Houston, for appellant. 

Stone & Stone, of Coffeyville, for appellee. 
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ANDERSON, J. Appellee brought this action in the circuit court of Calhoun 
county against appellant to recover on a draft for $2,214.56 theretofore drawn by 
appellant in favor of appellee and dishonored by the appellant when presented for 
payment, which draft represented the amount of fire loss suffered by appellee on 
his residence and household and kitchen furniture. At the time of the fire loss, 
appellee's residence and household and kitchen furniture were covered by a fire 
insurance policy issued by appellant to appellee in the sum of $3,000 of which sum 
$2,000 covered his residence, and $1,000 his household and kitchen furniture. The 
appellant and appellee adjusted the loss, by agreement, fixing the amount at 
$2,214.56, of which $2,000 was the loss on the residence, and $214.56 the loss on 
household and kitchen furniture. After adjusting the loss, appellant drew the 
draft sued on, in favor of appellee, and delivered it to the latter, which draft, as 
stated, was later dishonored by appellant when presented for payment. There 
was a trial resulting in verdict and judgment for appellee for $2,068.68, from which 
appellant prosecutes this appeal. 


[1] Appellant assigns as error the action of the court in refusing a directed 
verdict in its favor. In determining the propriety of that action of the court, the 
evidence must be taken most strongly in appellee’s favor. Every material fact 
favorable to appellee’s case which the evidence tends to prove, either directly or by 
reasonable inference, must be taken as true. So viewing the evidence, the appellee 
made the following case: At the time of the fire loss on appellee’s residence 
and household and kitchen furniture, appellee held a fire insurance policy issued to 
him by appellant in th sum of $3,000, which, by its terms, covered fire loss on the 
residence in a sum not exceeding $2,000, and on household and kitchen furniture 
in a sum not exceeding $1,000. This policy was in force at the time of the fire, 
but the appellee was unaware of that fact. It was a five-year policy and expired 
the 22d day of April, 1925. The fire occurred on April 14, 1925. On the 27th 
day of October, 1924, the appellee wrote to the appellant for permission to re- 
move a part of his household and kitchen furniture from his residence on the 
farm to some other place. Replying to that letter, appellant, under date of No- 
vember 6, 1924, wrote the appellee the following letter: . 


“This will acknowledge receipt of your favor of October 27th, advising that 
you have moved part of your household furniture to town, and left part of it 
on your farm. Please be advised that your policy No. 2188 which covered this 
property expired April 22, 1923, and, according to our records, you have no in- 
surance in the National Union Fire Insurance Company. Should you have a pol- 
icy other than 2188, kindly furnish us with the number.” 


This letter was written by appellant through mistake of one of its clerks, 
who confused appellee’s insurance policy with some other in answering his let- 
ter. The fact was, as stated, that appellee’s policy with appellant was in force 
at that time, and also at the time of the fire loss on appellee’s residence and 
household and kitchen furniture. On receipt of that letter from appellant, the 
appellee failed to examine his policy with appellant for the purpose of ascertain- 
ing whether it had expired. Appellee assumed that appellant knew the expira- 
tion date of the policy and had correctly stated it; and, thereupon, on November 
14, 1924, appellee procured from the Palmetto Fire Insurance Company additional in- 
surance against loss by fire on his residence in the sum of $1,000, and this policy of in- 
surance was also in force at the time of the fire loss. Immediately after the fire, 
appellee examined his policy of insurance with appellant and, finding that it was in 
force at the time of the fire, thereupon notified appellant of that fact. Upon exam- 
ination of its records, appellant found the policy was in force at the time of the 
fire. Shortly after this, appe!lant sent an adjuster to confer with the appellee with 
a view of adjusting the loss, and the loss was duly adjusted between appellant’s ad- 
juster and appellee, resulting in the drawing of the draft sued on in favor of ap- 
pellee. Appellee made written application to appellant for the insurance, represent- 
ing therein that he had no insurance against loss by fire on his residence and house- 
hold and kitchen furniture ; and in making proof of loss before the adjustment of the 
loss, appellee made and signed an affidavit in which he stated he had no additional 
insurance in any other company. Appellee admitted in his evidence that, in mak- 
ing out the proof of loss and adjustment thereof, he did not inform appellant's 
adjuster of the additional insurance in the Palmetto Fire Insurance Company, and 
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also admitted that he furnished most of the information embodied in the proof 
of loss, but appellee denied (and this must be taken as true) that he read the 
proof of loss and noticed the statement that there was no additional insurance 
on his residence and household and kitchen furniture. After the drawing and 
delivery by appellant to appellee of the draft sued on, but before its presentation 
for payment, appellant learned that, at the time of the loss, appellee had the ad- 
ditional insurance with the Palmetto Fire Insurance Company. ‘Thereupon ap- 
pellant dishonored the draft. After the adjustment of the loss with appellant un- 
der its policy, the appellee proceeded to the adjustment of the loss with the Pal- 
metto Fire Insurance Company under its policy on the residence, resulting in pay- 
ment by the latter company to appellee of the sum of $700 which represented 
the agreed liability of that company to appellee. sy ! 

Appellee’s policy with appellant contained the usual additional insurance clause 
in this language: 

“If the insured, without written consent hereon, has now, or shall hereafter 
procure, any other contract of insurance, whether valid or not, om any of said 
property, then this policy shall be null and void.” 

To appellee’s declaration, appellant pleaded the general issue and gave notice 
thereunder that, on the trial, it would prove by way of defense to the action that 
the draft sued on was given in settlement of a fire loss covered by its policy, 
and that there was no consideration for the giving of the draft, because the ap- 
pellee had avoided the policy by taking additional insurance on the residence with 
the Palmetto Fire Insurance Company, without the consent of appellant; that the 
existence of the additional policy had been concealed from appellant by appellee, 
and was unknown to appellant at the time of the adjustment of the loss and the 
giving of the draft. Replying to the notice under the general issue, appellee set 
up that appellant was estopped to take advantage of the additional insurance clause 
in the policy, because, by its letter to appellee, dated November 6, 1924, it had 
led appellee to believe his policy with appellant had expired. And that, acting on 
the truth of that statement, appellee had procured the additional insurance with 
the Palmetto Fire Insurance Company, in good faith, and without any intention 
of violating the additional insurance clause in the policy issued to him by the 
appellant. ; 

Appellee does not deny that the additional insurance clause of the policy in- 
volved was a valid contract between the parties, nor that a violation of such 
clause, ordinarily, would avoid such policy, but appellee’s position is that, under 
the facts of this particular case, the appellant is estopped to take advantage of 
the appellee’s violation of that clause in the policy; that, by its letter of Novem- 
ber 6, 1924, appellant led appellee into taking the additional insurance with the 
Palmetto Fire Insurance Company, and, having done so, appellant cannot rely on 
the violation of the additional insurance clause in the policy. 

[2] Appellee will not be heard to deny that in his proof of loss, he represented 
to appellant that there was no additional insurance on the residence. There is 
no claim that appellee was induced by false and fraudulent representations, made 
by appellant’s adjuster, to sign and make affidavit to the proof of loss. Appellee 
was bound by the statement made in the proof of loss that there was no additional 
insurance on the residence, notwithstanding he did not know the proof of loss 
contained such a statement. It was his duty to read the proof of loss and see 
for himself what it contained. What this court said in Home Fire Insurance Co. 
v. Pittman, 111 Miss. 420, 71 So. 739, with reference to the knowledge chargeable 
to the insured as to the provisions of a fire insurance policy, has equal force and 
application to the proof of loss under such a policy. The court held in that case, 
where a fire insurance policy had been in the possession of the insured, that he 
was bound by its terms, although he had not read it; that he could not lay aside 
his policy, and contend that he did not know its provisions which were contrary 
to his interests, and claim rights under other provisions favorable to his interests. 


[3] It was appellee’s duty, as soon as he discovered that his insurance with 
appellant had not expired, to notify appellant that hé had taken additional in- 
surance with the Palmetto Fire Insurance Company. It is undisputed in the evi- 
dence that appellee failed to do this at any time—either before or after the fire 
loss. Appellee should have notified the appellant of such additional insurance 
and of the circumstances attending the taking thereof; that such additional in- 
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surance was taken under a mistake of facts induced by appellant’s letter of No- 
vember 6, 1924, to appellee, and as soon as appellee discovered that his policy with 
appellant had not expired at the time of the fire, he should have promptly repu- 
diated his additional insurance, in order to claim the benefit of his policy with 
appellant. He could not claim under both policies. At the time he took the ad- 
ditional insurance with the Palmetto Fire Insurance Company, if he had known 
that his policy with appellant had not expired, the taking of the additional in- 
surance would have been tantamount to a repudiation of his insurance with ap- 
pellant, because he is bound to have known that it would have avoided his policy 
with appellant. By accepting settlement with the Palmetto Fire Insurance Com- 
pany, after knowledge on his part that his policy with appellant had not expired 
at the time of the fire, appellee, with full knowledge of all the facts ratified the 
breach of the additional insurance clause of appellant's policy, and such ratifica- 
tion related back to the date the additional insurance was taken. In other words, 
the appellee, by failing to inform appellant of the additional insurance before the 
adjustment and settlement between them, stood in the same attitude, exactly, as 
if he had taken the additional insurance, knowing at the time, that his policy with 
appellant had not expired. 


[4] Although it be true that appellee was led into taking the additional in- 
surance by appellant’s letter of November 6, 1924, as soon as he discovered that 
his policy with appellant had not expired at the time of the loss by fire, it be- 
came his duty, before settlement with either appellant or the Palmetto Fire In- 
surance Company, to repudiate one or the other of the policies. He could not 
stand on both. A breach of the additional insurance clause in a fire insurance 
policy will avoid the policy, although the insured was ignorant of such a clause 
being in the policy, or ignorant of the fact that the additional insurance had been 
taken out for him. The additional insurance clause will be violated also when such 
additional insurance is taken out by the insured in forgetfullness of his previous 
policies. If the additional insurance clause is violated, the good faith or the bad faith 
of the insured in breaching the clause is wholly immaterial. Even where additional 
insurance is taken out by a third person, without the knowledge or consent of the 
insured, upon the same property as that of the insured, on discovery of the ad- 
ditional insurance, the insured is bound to disclose its existence to his insurer, 
and unequivocally disclaim any benefits therefrom, and if in such case the in- 
sured accepts payment for loss under the policy for the additional insurance, the 
prior policy is forfeited and he can claim no rights thereunder. 26 C. J. 260, § 325; 
2 Cooley’s Briefs on Insurance, p. 1838; McKelvy v. Ger. Amer. Ins. Co., 161 Pa. 
279, 28 A. 1115. At most, appellee might have the right, on account of having 
been misled by appellant into taking the additional insurance, to recover of ap- 
pellant the expense incurred in so doing. 


It follows from these views that, regardless of the uprightness and good faith 
of appellee, he is clearly not entitled to recover anything for the loss on his resi- 
dence, but as to his household and kitchen furniture there is a different question. 
The Palmetto Fire Insurance Company’s policy only covered insurance on_ his 
residence. There was no additional insurance on his household and kitchen fur- 
niture. This court held in Scottish Union Ins. Co. v. Lumber Co., 118 Miss. 740, 
80 So. 9, that, where each item was separately insured in a fire insurance policy, 
such policy is what is known as a divisible policy, and the validity of the insur- 
ance under one item would have no effect upon the validity of the other items of 
insurance; that such policy, in effect, is the same as if there were separate policies 
of insurance on each separate item. 


[5] Although this question is not argued, it appears to the court that the 
breach by appellee of the additional insurance clause in his policy with appellant 
as to his residence had no effect on the validity of the policy as to the household 
and kitchen furniture as to which no additional insurance was effected. The court 
below ought to have directed a verdict for appellant as to the question of liability 
for loss on the residence, and as to the loss on household and kitchen furniture 
we see no reason why appellee was not entitled to a directed verdict for the amount 
agreed upon at the time the adjustment was made and the draft sued on given. 


Reversed and judgment here for appellee for $214.56, with 6 per cent. interest 
thereon from January 2, 1925, being appellee’s fire loss on household and kitchen 
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furniture, as adjusted between appellant and appellee at the time of giving the 
draft sued on. J 
Reversed in part, and affirmed in part. 


NEW YORK. (No. 19776.) 
St. Louis Court of Appeals. Missouri. Dec. 6, 1927. 
299 Southwestern Reporter 1107. 

1. INSURANCE—WHETHER INSURER’S AGENT EMPOWERED THIRD 
PERSON TO COUNTERSIGN AND ISSUE FIRE INSURANCE POLIC- 
IES HELD FOR JURY IN SUIT FOR UNEARNED PREMIUMS. 

In action to recover unearned premiums on fire insurance policies claimed to 
have been issued by defendant insurance company, on a county courthouse, 
whether defendant’s agent empowered a third person to countersign and issue 
policies for which he collected the premiums by county warrants held, under evi- 
dence, for jury. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Apeal from Circuit Court, Lincoln County; Edgar B. Woolfolk, Judge. 

“Not to be officially published.” 

Action by M. C. Finley, Treasurer of Lincoln County, Missouri, against the 
Continental Insurance Company of the City of New York. From a judgment 
for plaintiff, defendant appeals. Reversed and remanded. 

Leahy, Saunders & Walther, of St. Louis, F. D. Wilkins, of Louisiana, Mo., 
and A. L. Anderson, of St. Louis, for appellant. 

Grover C. Huston and Derwood E. Williams, both of Troy, for respondent. 

Brecker, J. This is a suit brought on behalf of Lincoln county, Mo., against 
the Continental Insurance Company of New York, to recover unearned premiums 
ou three alleged policies of insurance claimed by plaintiff to have been issued 
by the defendant. The petitions in each instance are conventional. The ans- 
wers contain general denials, and in addition deny, under oath, the execution or 
issuance of the policies described by plaintiff in his petition, and further speci- 
fically deny ever having received the sums alleged to have been paid by plaintiff 
as premiums on the policies. The several replies allege that one L. L. Stephens 
was the agent! for the defendant at Troy, Mo., duly authorized to solicit insur- 
ance and to countersign, issue and renew, and to deliver policies and collect pre- 
miums therefor; and that the said Stephens, on the 5th day of February, 1925, 
directed, authorized, and empowered one Robert S. Martin, in his name and on 
behalf of the defendant, to issue, countersign, and deliver to plaintiff, defendant’s 
policies of insurance, and directed Martin to collect the premiums due thereon; 
that Martin did, under said direction and authorization issue and countersign, 
in the name of Stephens, such policies and delivered them to plaintiff and collected 
the premiums therefor; that said acts were done with the full knowledge and 
“ape of the said Stephens and were afterwards duly ratified and confirmed 
xy him. 

_ The replies further allege that the said Stephens afterwards mailed the 
daily report on each of said policies to the western department of the defend- 
ant at Chicago, Ill.; that he also attached the agent’s copies of such daily report 
to the defendant’s policy register kept at Stephens’ office at Troy, and that all of 
this was done with full knowledge of all the facts; that the said Stephens after- 
wards, with full knowledge of the facts, accepted from said Martin checks for the 
premiums due the defendant after the deduction of the agent’s commission of 25 
per cent. The replies then allege that by reason of the premises the defendant was 
estopped from denying the issuance of the policies and from denying it had re- 
ceived the premiums on said policies, and prays judgment in accordance with 
the prayer of the petition. 

__ The case was tried to a jury, who returned a verdict in favor of the plain- 

tiff on each of the three counts, and from the resulting judgment the defendant 

in due course appeals. 

[1] It is here seriously contended on the part of the insurer that the court 
erred in overruling the demurrers offered at the close of plaintiff’s case and again 
at the conclusion of the entire case. 

In light of the testimony as it is presented to us in the record here, and under 
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the rulings of law applicable to the questions involved, it has only been after a 
most careful consideration of the record that we have arrived at the conclusion 
that the demurrers were well ruled. 

It is conceded that L. L. Stephens, of Troy, Mo., was the duly accredited 
agent of the defendant in the state of Missouri at the time in question, with 
the usual authority to issue, countersign, and deliver policies of insurance, and 
to collect the premiums thereon, and that each of the three policies here in ques- 
tion contained the usual standard form provision that: 

“This policy is made and accepted subject to the foregoing stipulations and 
conditions, and the following stipulations and conditions printed on back hereof, 
which, are hereby specifically referred to and made a part of this policy, together 
with such other provisions, agreements, or conditions as may be indorsed hereon 
or added hereto; and no officer, agent, or other representative of this company 
shall have power to waive any provision or condition of this policy except such as 
by the terms of this policy may be the subject of agreement indorsed hereon or 
added hereto; and as to such provisions and conditions no officer, agent or re- 
presentative shall have such power or be deemed or held to have waived such 
provisions or conditions unless such waiver, if any, shall be written upon or at- 
tached hereto, nor shall any privilege or permission affecting the insurance under 
this policy exist or be claimed by the insured unless so written or attached. * * * 

“In witness whereof, this company has executed and attested these presents; 
but this policy shall not be valid until countersigned by the duly authorized agent 
of the company at Troy, Mo.” 

Each of the three policies was countersigned, “L. L. Stephens, Agent,” each 
of which signature was written by Robert S. Martin,'and that said Martin in 
fact delivered the policies to the county court and received and cashed a county 
warrant for a sum which aggregated the full premium for the three policies, but 
that Martin did not actually pay or turn over to Stephens, or the defendant com- 
pany, any part of the money he thus received. 

The record further indicates that the county court of Lincoln county decided 
to reinsure the county courthouse and its contents against loss or damage by fire, 
tornado, windstorm, and cyclone. The court determined the amount of insur- 
ance that it would carry upon the courthouse and its contents and made its in- 
tention known to the local insurance agencies. On the morning of February 
5, 1925, James Linahan, proprietor of the Linahan Insurance Agency, Wesley 
Scholemann, proprietor of the Peoples’ Insurance Agency, L. L. Stephens, 
«gent for the Northern Insurance Company and the Continental Insurance Com- 
pany of New York, and Robert S. Martin met with the county court. They 
were informed by the court as to the total amount of insurance desired, and 
the court requested them to make a division of the insurance among themselves. 

Linahan, Scholemann, Martin, and Stephens retired and held a conference. 
and in a short time returned and informed the court that they had made a satis- 
factory division of the insurance among themselves. 


After the meeting Scholemann, Martin, and Stephens walked down the street 
toward the offices of Scholemann and Stephens, which consisted of two rooms 
connected by a doorway. Scholemann occupied the front room and Stephens oc- 
cupied the rear room. As they walked down the street together Martin explained 
to Scholemann that he did not represent an insurance company at that time and 
asked Scholemann if he might place his insurance with one of Scholemann’s com- 
panies. It was then agreed that Martin would write his insurance in the’ Star 
Insurance Company, represented by Scholemann. This was about 11 o’clock in 
the morning. 


At this juncture Stephens, agent for the Northern Insurance Company and 
the Continental Insurance Company, came into Scholemann’s office. In a dis- 
cussion which followed Stephens stated that he had two companies, and that he 
needed but one, and that he had thought of giving up the Continental. It was 
then explained to Stephens that Martin did not represent any insurance com- 
pany at that time. After some conversation between Martin and Stephens, it 
was agreed by Stephens that Martin could place his insurance in the Continen- 
tal Insurance Company, and, according to Martin, Stephens then got the policies 
of the Continental Insurance Company from a cabinet in his office and laid them 


on a table, stating to Martin that it would be all right for him to write the poli- 
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cies in the Continental, and that he would place his insurance with the Northern 
Insurance Company. Stephens then left the office. 

Martin further testified: That he wrote his insurance on the Continental 
policies which Stephens had delivered to him; that he also filled out the policies 
in the Northern Insurance Company for Stephens* quota of the insurance; that 
after he had written up the Continental policies he signed the name, “L. L. 
Stephens, Agent,” to the policies; that he then placed the policies and the daily 
reports of the Continental Insurance Company, together with the policies and the 
daily reports of the Northern Insurance Company on a table in Stephens’ office; 
that Stephens returned to his office between 2 and 3 o'clock that afternoon. At 
this time Martin and Scholemann were in the office, and one Everett Hudson 
came in afterwards. That when Stephens returned to the office, the Continental 
policies and the Northern policies, together with the daily reports of the Con- 
tinental Insurance Company and the daily reports of the Northern Insurance 
Company, were on a table in Stephens’ office; that Stephens and Martin worked 
together in Stephens’ office for some time; that Martin assisted Stephens in 
pasting the policies and daily reports together; that after this work was com- 
pleted they got an envelope addressed to the Missouri Audit Bureau from 
Scholemann and put the daily reports of the Northern Insurance Company and 
the Continental Insurance Company in said envelope, and it was mailed that af- 
ternoon; that Stephens assisted in this work and knew that the daily reports of 
the Continental policies were mailed in the same envelope with the daily reports 
of the Northern policies; that after this had been done Martin told Stephens that 
he had the Continental policies ready, and that he was going to deliver them 
that afternoon. 

Martin’s evidence tends to show that he at that time, in the presence of 
Stephens, made out a bill for the amount of the premiums on said policies, and 
that Stephens saw the bill after Martin prepared it and knew that Martin de- 
livered both the policies and the bill tq the county court that afternoon; that 
Martin, on the afternoon he received the warrants from the county court cover- 
ng the premiums of the Continental policies, informed Stephens of this fact. 

Scholemann testified on behalf of the plaintiff that he was present when 
Stephens told Martin he could place his part of the insurance in the Continental, 
and that Martin then asked where the policies were, and that Stephens got them 
out of a cabinet and laid them on a table and left the office. Scholemann stated 
he had an arrangement with Stephens to do the actual writing up of such policies 
as Stephens sold, for which he received 50 cents per policy; that on this occas- 
10n, however, Martin wrote out the various policies in both the Northern Insur- 
ance and the Continental Insurance Companies; that after Martin completed his 
iolicies he took them over to the county court, but as the court was otherwise 
engaged he was not able at that time to get his warrants to cover the premiums 
and he came back to the office with the policies; that Stephens later in the af- 


— came back to his office, at which time Martin was in the office with 
1im. 


On cross-examination Scholemann testified that when he heard Stephens tell 
Martin he could place his business in the Continental nothing was said about 
Martin signing his name to the policies; that after Martin had completed writ- 
ing up the policies he then pasted the forms to the daily report, and the policies 
were ready for delivery with the exception of the signing. Martin remarked, “Mr. 
Stephens would have to sign them, wouldn’t he ” and that he replied, “Yes, he 
will;” thereupon Martin said, “Oh, well, it won’t make any difference, I will sign 
his name for him.” 

James Linahan, a witness for the plaintiff, testified that he was engaged in 
the insurance business and wrote up a portion of the insurance on the county 
courthouse; that a week or ten days thereafter he was present at a meeting of 
the county court at which Stephens and Scholemann were present; that the 
‘ounty court was then trying to locate Martin, but could not find him; that he 
left the meeting in company with Stephens and asked him what he was going 
to do about the matter, to which Stephens replied that he did not know what he 
wae going to do; that in reply to his question as to how he got into “this mess,” 
Stephens said “that his idea was to get the expirations of this insurance when it 
had run out; that he wanted to get the expirations so that he could get the 
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commission on them at the time the policies expired;” that he asked Stephens 
why he dealt with Martin, and that Stephens answered that he did not know 
Martin as well then as he did now, or he would not have done it; that on another 
occasion, a week or so later, he met Stephens and asked him how he was getting 
along with the matter, and that Stephens told him that some checks that Martin 
had given him had been turned down. 

The defendant adduced Stephens as a witness. He testified that after the 
meeting whereat the county court ordered the insurance, and when Scholemann, 
Martin, and he had gotten back to their office, he learned that Martin had no 
company in which to write his quota of the insurance; he told Martin that he 
had no objection to his placing his part in the Continental Insurance Company; 
that nothing was said at the time with reference to writing up these policies, and 
that he left within 5 minutes thereafter and did not return unil 4:30 or 5 o'clock, 
at which time he found no one in his office; that Scholemann was in his own 
office in the front room; that in his own room he saw his Northern policies lying 
on his desk; that there were no other policies there or in any part of his office; 
that he signed the Northern policies and went into Scholemann’s office and asked 
him for an envelope in which to mail his daily report, and he then went back to 
Ais room, put the Northern report in the envelope, and took it to the post office 
and mailed it; that he did not put any other reports in this envelope and did not 
see any other reports lying around there; that on the following Monday he 
met M. C. Finley, the county treasurer, who told him that there were three poli- 
cies of the Continental Insurance Company delivered to the county clerk by 
Martin which bore his signature; that this was the first he learned of the poli- 
cies having been delivered; that he thereupon asked to see the policies; that Fin- 
ley and he walked to the courthouse and got one of the county judges to go to 
the bank, where the policies in question were shown to him; that he told Finley 
and the county judge that the signatures to the policies were not his, and that 
the company would not be liable thereon; that on the Saturday following Mar- 
tin was arrested upon a complaint sworn out by him (Stephens); that Martin 
came to his office the following day, Sunday, and they had a conference with one 
of the county judges who told him they ought to get the matter settled, where- 
upon he (Stephens) said that if Martin would pay for these policies he would 
countersign them and the whole thing would be settled; that Martin thereupon 
agreed and did see hiny the following morning and gave him two checks which 
aggregated a little over the net sum due the insurance company for premiums 
on the policies; that he thereupon told Martin that he was taking the checks 
with the understanding “that the money was to be in the bank;” that upon get- 
ting in touch with the bank he found the checks were not good, and that in fact 
the checks were never paid; that he thereupon got in touch with Martin and told 
him it would be necessary to appear before the county court who were holding a 
_special meeting that day; that Martin did appear before the county court and 
told them that he wanted to refund the money to the county court, to which the 
presiding judge replied, “That was all they wanted was the money;” that there- 
spon Martin asked the judges if they would be thera “all afternoon,” and the 
judges replied that they would be there and for him to get back as soon as he 
could; that Martin then left, but “never came back.” 


A deposition of Stephens was introduced by the plaintiff, in which Stephens 
testified that he had a working arrangement with Scholemann to do the actual 
writing up of any of his policies at 50 cents per policy, but that Scholemann 
never was authorized in any event to sign his name to any of such policies; and 
that Scholemann had authority to bill the county court for policies, and that if 
he, Stephens, had gotten the money on the Continental policies, he would not 
nave said anything more, but that he did not try to get the money from Martin; 
that he notified the defendant company, some time during the following week af- 
ter they had been delivered by Martin, that they were not liable on the policies 
here in question; that at the time he told Martin he could place his quota of the 
insurance in his company he thought Martin was honest and honorable; that 
the first time he became anxious and denied liability on these policies was when 
Martin cashed the warrant. 


Martin himself, when recalled, testified that after he had given Stephens two 
checks aggregating an amount equal tad that which would be the net premiums 
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upon the policies, which checks were not honored by the banks drawn upon, he 
appeared before the county court and told them he would refund the money for 
those policies, but that he never did refund the money obtained by him on the 
warrants issued on the authority of the county court. 

Plaintiff introduced in evidence (1) the daily reports, which enumerated the 
three policies in question; (2) the bill rendered Lincoln county for the premiums 
on the policies, which bill was made out to “Robert S. Martin, Dr.,” also the 
county warrant, which was made out in Martin’s name and bore his indorsement; 
(3) the insurance register of the Troy, Mo., agency, belonging to L. L. Stephens, 
where, under appropriate headings, was recorded the usual data identifying the 
policies in question; (4) the policy register belonging to Stephens, wherein 
copies of the policies were pasted; (5) two checks dated February 23, 1925, made 
payable to Stephens, signed by Martin, one drawn on the bank of Eolia for $65. 
ithe other for $250 drawn on the Farmers’ & Mechanics’ Saving Bank, the former 
hearing protest for nonpayment, whereas the latter bore notation, “not sufficient 
funds.” 

There is no contention but that the county court of Lincoln county entered 
an appropriate order on May 7, 1925, directing the treasurer of the county to re- 
quest cancellation of the policies and the return of the unearned premiums 
thereon, which are herein sued for, and that demand for such unearned premiums 
was duly made and payment thereof refused on the part of the defendant. 

Scanning this record in light of defendant’s demurrer at the close of all the 
case, and accepting as true all of the testimony favorable to its contention, and 
allowing it all reasonable inferences to be drawn therefrom, we may sum up the 
situation as follows: 

The defendant’s agent, Stephens, personally passed upon the risk as accept- 
able and authorized the writing of the insurance in question in the defendant 
company; that he did not personally countersign any one of the three policies in 
question, but that he did tell Martin that he could write up his quota of the in- 
surance in the Continental Insurance Company, and gave him the blank forms of 
the policies for that purpose; that Stephens actually saw the policies after they 
had been written up by Martin and was told by Martin that he intended delivering 
them to the county court on the afternoon in question; that Stephens was pre- 
sent and actually assisted Martin in preparing the daily reports for the defendant 
company covering the policies in question and was present when the policies in the 
Northern Insurance Company, which he had personally countersigned, together 
with those of the Continental Insurance Company, were put in an envelope which 
Martin took to the post. office to mail to the Missouri Audit Bureau; that Steph- 
ens was present and aided Martin in pasting copies of the policies in Stephens’ 
policy register, and was present and saw Martin make out the bill for the pre- 
miums on the policies in question, payable to Martin. Further, there is no con- 
troversy but that the county court authorized a warrant for the payment of the 
amount of this bill, which was duly drawn by the county treasurer and cashed 
by Martin. Further, there is corroboration to the effect that the daily report ac- 
tually made note of these policies in question, and that copies of these same 


= were found pasted in the insurance register’ which Stephens kept in his 
office. 


_ On the record of the case as we have outlined it, we are constrained to rule 
that plaintiff made out a case sufficient to go to the jury and that the demurrers 
were well ruled. ; James E. Smith, Jr., v. Ins. Co. 214 Mo. App. 539, 263 S. W. 
i031; Carroll v. Ins. Co. (Mo. App.) 249 S. W. 692; State ex rel. Chorn v. Hudson 
(Mo. App.) 222 S. W. 1049; Lingenfelter v. Ins. Co., 19 Mo. App. 252. The fol- 


lowing, said in the course of the opinion in the Lingenfelter Case, supra, is pecu- 
liarly applicable to the instant case: 


“There is no occasion for the application or discussion of the maxim: Dele- 
fatus non potest delegare; for it may be conceded that Hubert [the agent] had 
no power to delegate his agency to another or to sublet it. But he may em- 
ploy clerks and subagents, whose acts, if done in his name and recognized by him, 
either specifically or according to his usual method of dealing with them, will be 
regarded as his acts, and as such binding on the principal. Bodine et al. v. Ins. 
Co., 51 N. ¥. 123 [10 Am.Rep. 566]; 4 Waite’s Ac. & Def. 32.” 

[2] We next direct our attention to instruction numbered 1 given at the re- 
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quest of the plaintiff, which covers the entire case and directs a verdict in each of 
the three counts in the petition. Error is assigned therein in that the instruction 
does not require the jury, as a prerequisite to a verdict for plaintiff, to find that 
the defendant received the premiums sued for. 

In considering this assignment we have in mind that there is no controversy 
but that a sum equivalent to the total premiums on the three policies in question 
was in fact paid to Martin by plaintiff, yet that fact, in our view, is not sufficient 
to make it unnecessary that plaintiff include as an essential element in its main 
instruction, which covers the whole case and directs a verdict, a direction that a 
finding was necessary on the part of the jury that such payment to Martin was 
authorized by Stephens. The failure to thus require the jury, as one of the pre- 
requisites for a verdict in plaintiff’s favor, to find that Stephens authorized Mar- 
tin to collect the premiums is an error prejudicial to defendant’s rights. The 
defendant answered under oath and therein specifically denied the receipt of 
any premiums upon the alleged policies. 

[3] It no longer needs a citation of authorities that an instruction which 
covers the entire case and directs a verdict, which omits an essential element 
prerequsite to plaintiff's recovery, is reversible error. 

We note that the same error is inherent in the instructions given for plain- 
tiff numbered 2 and 3. 

For the error noted above, the judgment is reversed and the cause remanded. 

Daues, P. J., and Nipper, J., concur. 


MELTON BROS,., Inc., v. NEWARK FIRE INS. CO. et al. 
Court of Chancery of New Jersey. Dec. 5, 1927. 
139 Atlantic Reporter 399. 

1. INSURANCE—AGREEMENT FOR SUBMISSION OF DISPUTE TO AP- 
PRAISERS, DIFFERING FROM APPRAISEMENT CLAUSE OF FIRE 
POLICY, ABROGATED IT. 

Agreement for submission of dispute as to loss or fire damage to appraisers, 
substituted for somewhat different appraisement clause of fire policy, in effect 
abrogated latter clause. 

(For other cases, see Insurance, Dec. Dig. § 569.) 


2. INSURANCE—WHERE UMPIRE ACTED WITHOUT BEING ADVISED 
OF DIFFERENCES BETWEEN APPRAISERS, AND HOSTILITY EX- 
ISTED BETWEEN THEM, NEW UMPIRE AND _ APPRAISERS 
SHOULD BE APPOINTED; “DIFFERENCES ONLY.” ; 

Where agreement for submission to appraisers of dispute as to fire loss pro- 
vided that appraisers should together estimate the loss, and state separately the 
sound value and damage to each item, and, failing to agree should submit differ- 
ences only to umpire selected by them, and umpire assumed to act before he was 
advised that appraisers were in disagreement, and his attitude toward one of ap- 
praisers, and attitude of appraisers as between themselves, was hostile, a new um- 
pire and new appraisers should be selected; “differences only,” as used in agree- 
ment, meaning matters appraisers were unable to agree on. 

(For other cases, see Insurance, Dec. Dig. § 570.) 


3. INSURANCE—NO ONE SHOULD BE PERMITTED TO SERVE AS AP- 
eae OR UMPIRE UNLESS OPEN-MINDED AND “DISINTER- 
ESTED.” 

No person who has formed an opinion or is not open-minded in respect to 
the subject-matter submitted to him for determination should be permitted to 
serve as appraiser or umpire to settle dispute as to loss or damage under fire in- 
surance policy, and to properly perform duties devolving on them, appraisers and 
umpire should be free from implication of bias against either party to the con- 
troversy or against each other; “disinterested,” as used in agreement for submis- 
sion to appraisal, providing for selection of “disinterested” umpire, meaning 1m- 
partial and open-minded. 


(For other cases, see Insurance, Dec. Dig. § 570.) 
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4, INSURANCE—UMPIRE HELD QUALIFIED TO ACT TO SETTLE DIF- 
FERENCES BETWEEN APPRAISERS AS RESPECTS FIRE LOSS 
WHEN DIFFERENCES BECAME KNOWN TO HIM. 

Where fire insurance policy did not require that appraisers should concur in 
summoning umpire to settle their differences as to amount of loss or damage, um- 
pire became qualified to act as to “differencees only” whenever, in fact, a disagree- 
ment arose between appraisers and such disagreement was made known to umpire, 
and umpire, with either of the appraisers, might make valid appraisement of the 
matters on which appraisers were in disagreement. 

(For other cases, see Insurance, Dec. Dig. § 572.) 

5. INSURANCE—ACT OF UMPIRE IN EXCESS OF AUTHORITY REND- 
ERS HIS AWARD VOID. 

Where umpire exceeds his authority to decide differences between appraisers 
appointed to determine amount of fire loss or damages under fire insurance policy, 
his award is void, whether act was done consciously or by mistake. 

(For other cases, see Insurance, Dec. Dig. §574[1].) 

Suit by Melton Bros., Inc., against the Newark Fire Insurance Company and 
others. Decree in accordance with opinion. 

Kinkead & Klausner, of Jersey City, for complainants. 

A. T. Vanderbilt, of Newark, for defendants. 

FaLton, Vice Chancellor. At the conclusion of the hearing of the above-en- 
titled cause I decided that the award in question should be set aside, for the rea- 
son that the umpire had prematurely assumed authority to act in the premises. 
Counsel for the defendants urges that, inasmuch as my decision does not find the 
umpire guilty of fraud, I should refer back to the appraisers and umpire the con- 
sideration of the amount of loss and damage which is the subject-matter of the 
controversy between the aforesaid parties. Counsel for complainants has urged 
that a new appraiser should be appointed by the insurance companies, and a new 


umpire appointed, either in accordance with the terms of the appraisal agreement, 
or by the court. 


The insurance company provides that the companies shall not be liable be- 
yond the actual cash value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated according to such ac- 
tual cash value, with proper deduction for depreciation, however caused, and 
shall in no event exceed what it would then cost the insured to repair -or replace 
the same with material of like kind and quality; said ascertainment or estimate to be 
made by the insured and the company, or, if they differ, then by appraisers, as 
provided in said policy. The provision relating to disagreement between the par- 
ties is as follows: 

“In the event of disagreement as to the amount of loss the same shall, as 
above provided, be ascertained by two competent and disinterested appraisers, the 
insured and this company each selecting one, and the two so chosen shall first select 
a competent and disinterested umpire; the appraisers together shall then estimate 
and appraise the loss, stating separately sound value and damage, and, failing to 
agree, shall submit their differences to the umpire; and the award in writing of 
any two shall determine the amount of such loss; the parties thereto shall pay 
the appraiser respectively selected by them and bear equally the expense of the 
appraisal and umpire.” 

The agreement for submission to the appraisers provides that the two ap- 
praisers shall first select a competent and disinterested person as umpire, and the 
said two appraisers together shall estimate and appraise the loss, stating separately 
sound value and damage to each item, and, failing to agree, shall submit their 
differences only to the umpire. An award in writing, so itemized, of any two, when 
filed with the insurance companies, shall determine the amount of sound value 
and of loss or damage. The clause in the fire insurance policy provides that the 
appraisers’ contemplated to be appointed thereunder shall submit their differences 
to the umpire. It will be observed that the word only, after the word differences, 
does not appear in the aforesaid clause of the insurance policy. 


[1] The ‘agreement for submission to the appraisers Weinstock and Silverman 
Was in substitution for the appraisement clause of the insurance policy, and, being 
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somewhat different from it, in effect abrogated it. Broadway Insurance Co, y. 
Doying, 55 N. J. Law, 569, at page 571, 27 A. 927. 

[2, 3] The proofs in the case indicate that neither Weinstock, the appraiser 
appointed by the insurance companies, nor Silverman, the appraiser appointed by 
the insured, performed the duties devolving upon them in the manner required of 
them. The umpire appears to have been imbued with the idea that he was war- 
ranted in determining the sound value of the property of the insured as well as 
the actual direct loss and damage caused thereto by fire, in disregard of the ap- 
praisers and their rights in the premises, and he assumed the right to perform 
that which he considered to be his duty in the premises, prior to having been ad- 
vised that the appraisers were in disagreement as to the loss and/or damage suf- 
fered by the insured on the whole or part of the property insured, and prior to 
having been advised as to the differences (if any) of said appraisers. I was im- 
pressed, at the hearing of the cause, with the animus that appeared to me to ex- 
ist as between Weinstock and Silverman (the appraisers), and Ginsberg (the um- 
pire) and Silverman (one of the appraisers). 

Ginsberg should not, in my judgment, be continued as umpire; and I am im- 
pressed with the advisability and propriety of the insurance company and the in- 
sured selecting appraisers other than Weinstock and Silverman. If the matter 
should be referred back to the aforesaid appraisers and umpire, I am constrained 
to believe, from what I observed of their demeanor as they testified in court, and 
the testimony given by them, that neither the company nor the insured could rea- 
sonably expect to obtain from them such an unbiased judgment as should be ex- 
pected of them. No person who has formed an opinion, or is not open-minded in 
respect to the subject-matter submitted to him for consideration and determin- 
ation, should be permitted to serve either as appraiser or umpire. While I can- 
not adjudge, from the proofs in this case, that either of the appraisers or the um- 
pire acted in a fraudulent manner, nevertheless, each of them, in my judgment, 
acted in an injudicious manner; they manifested little regard of the importance 
of the duty intrusted to them, and Weinstock and Ginsberg exhibited such an 
acrimonious disposition of hostility towards Silverman, the latter exhibiting a 
like feeling toward them, that a fair, unbiased determination may not now, in 
my judgment, be expected of any of them. The animus and acrimony to which 
I have adverted was particularly patent to me from their mannerism while testify- 
ing. As stated by me at the conclusion of the hearing, the umpire unwarrantably 
assumed the right to enter upon a consideration and determination of the subject- 
matter of the appraisal agreement before it was time for him to do so. His testi- 
mony, as well as the testimony of the two appraisers, evidences that neither of 
said parties assumed their responsibilities with that degree of seriousness which 
they, who were called upon to perform a quasi judicial junction, should have mani- 
fested. To properly perform the duties devolving upon them, the appraisers and 
umpire should be free from the implication or innuendo of bias against either party 
to the controversy, and against each other, or of having formed an opinion in 
other than a judicious manner. They should be open-minded, substantially indif- 
ferent in thought and feeling toward the parties and toward each other, and with- 
out bias. 

[4] The policy of insurance does not require that the appraisers shall con- 
cur in summoning the umpire to settle their differences, but whenever, in fact, a 
disagreement arose between them, and such disagreement was made known to the 
umpire, the latter became qualified to act as to “differences only” between the ap- 
praisers, and, with either of the appraisers, might make a valid appraisement of 
the matters on which the appraisers were in disagreement. Broadway Insurance 
Co. v. Doying, supra, at pages 572, 573 (27 A. 927). 


The agreement for submission to the appraisers provides that the appraisers 
therein named shall select a competent and disinterested person to act as umpire. 
In my judgment, an umpire, to be disinterested, should be impartial and open- 
minded. It would be futile to expect Umpire Ginsberg (if the matter were re- 
ferred back to him) to be impartial and open-minded, inasmuch as he has hereto- 
fore (as he says) made a full and fair investigation of the subject-matter and 
formed his conclusions thereon. He could not reasonably be expected to apply 
himself anew to the matter which may be submitted to him to be acted upon Ju- 
diciously and form a conclusion differing from that which he heretofore formed. 
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[5] Appraiser Weinstock did not, together with Appraiser Silverman, estimate 
and appraise the loss, stating separately sound value and damage to each item ; 
nor did Appraiser Silverman, together with Appraiser Weinstock, make such es- 
timate and appraisal. Both agreed on some items, but they had not concluded 
their endeavors with a view of agreement upon all matters to be considered by 
them, when the umpire, as hereinbefore stated, took it upon himself to assume 
authority to estimate and appraise the loss on his own account; but even the um- 
pire neglected to state separately sound value and damage to each item. The um- 
pire relied considerably upon the work performed by Appraiser Weinstock, crude 
though it was. Where an umpire exceeds his authority, the effect of his act is 
the same whether it was done consciously or by mistake, as, in either case, his 
award is void. Dennis v. Standard Fire Ins. Co., 90 N. J. Eq. 419, at page 422, 
107 A. 161 (citing Royse’s Adm’r v. McCall, 5 Bush [Ky.] 695). Manifestly, 
ihe words “differences only,” as used in the agreement for submission to the ap- 
praisers, mean matters the appraisers were unable to agree upon, and, until their 
disagreement is made known to the umpire, the latter is without authority to act. 
The umpire did not confine himself to the determination of “differences only” of 
the appraisers, and therefore his signature to the award is without vitality. Col- 
lings Carriage Co. v. German-American Ins. Co., 86 N. J. Eq. 53, 97 A. 726. 

While both appraisers were not required to attend with or before the um- 
pire after such appraisers disagreed, if such were the fact (American Central Ins. 
Co. v. Landau, 62 N. J. Eq. 75, at page 100, 49 A. 738), nevertheless, the umpire 
should have definitely ascertained from the appraisers the matters as to which they 
were in disagreement. The appraisers severally, and the umpire, differed radically 
as to the principle upon which the loss should be ascertained. Counsel for the in- 
surance company argued that the method followed by Appraiser Weinstock and 
Umpire Ginsberg was in accordance with the requirement of the policy and of 
the agreement for submission to the appraisers. It appears, however, that said 
appraiser and umpire did not state separately sound value and damage to each 
item of property constituting the loss, and consequently the amount of sound value 
and of loss or damage to each item was not ascertained by said appraiser and um- 
pire “according to the actual cash value of the said property at the time of the 
occurrence of said fire with proper deductions for depreciation, however caused.” 
The award signed by Appraiser Weinstock: and Umpire Ginsberg states that they 
had appraised and determined the actual cash value “of each item of said prop- 
erty on the 15th day of December, 1925, and the actual direct loss and damage 
thereto by the fire on that day to be as follows: [See itemized schedule attached 
hereto] to wit”; but no itemized schedule was attached to the award, nor was any 
itemized schedule prepared by said parties. 

If the complainant and defendants do not coincide with my view that a new 
agreement for submission to appraisers should be entered into, in lieu of the one 
heretofore entered into between the parties, designating therein appraisers other 
than Weinstock and Silverman, which new appraisers, by the express terms of 
the agreement, will be required, before entering upon the performance of their 
duties, to “first select a competent and disinterested person who shall act as um- 
pire,” counsel for the respective parties may advise me thereof, and I will then ad- 
vise such order as I may deem appropriate in the premises. 


NIAGARA FIRE INS. CO. OF NEW YORK v. FITZSIMMONS. 
Court of Chancery of New Jersey. Dec. 17, 1927. 
139 Atlantic Reporter 523 
(Syllabus by the Court.) 

1. INSURANCE—INSURANCE COMPANY REPUDIATING LIABILITY TO 
OWNER FOR FAILURE TO PROVE LOSS AND PAYING LOSS TO 
MORTGAGEE HELD ENTITLED TO ASSIGNMENT OF POLICY. 
When, under a standard fire insurance policy issued to an owner with loss 

payable to a mortgagee the owner fails to render proofs of loss within 60 days 

after a fire, the insurance company, upon repudiating liability to the owner and 
paying the loss to the mortgagee, is entitled to an assignment of the policy. 


(For other cases, see Insurance, Dec. Dig. § 607.) 
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2. MORTGAGES—IF FORECLOSURE SUIT IS BROUGHT WITHIN 2 

YEARS, MORTGAGEE IS NOT IN LACHES. 

A mortgagee is not in laches, in foreclosing his mortgage, if suit is brought 
within the time limited for entering into possession of the mortgaged premises, 
20 years. 

(For other cases, see Mortgages, Dec. Dig. § 425.) 

(Additional Syllabus by Editorial Staff.) 
3. INSURANCE—PAY MENT TO MORTGAGEE ASSIGNING POLICY HELD 

NOT EQUIVALENT TO PAYMENT OF MORTGAGE. 

Where fire insurance policy was issued to owner with loss payable to mort- 
gragee, and owner failed to render proofs of loss within 60 days after fire, com- 
pany’s payment to mortgagee who assigned policy td company was not equiva- 
lent to payment of mortgage. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

Suit by the Niagara Fire Insurance Company of New York against Margaret 
Fitzsimmons to foreclose a mortgage. Decree for complainant. 

Milton M. Unger, of Newark, for complainant. 

John Francis Cahill, of Newark, for defendant. 

Backes, Vice Chancellor. [1] This bill is to foreclose an $1,800 mortgage 
given by Mary P. Kylar to the Irvington Building & Loan Association, July 18, 
1906, and by the association assigned to the complainant June 21, 1907. The mort- 
gage covered the Kylar home in the town of Irvington. The complainant issued 
a standard policy of fire insurance for $3,000 on the house to Mrs. Kylar as 
owner, payable to the building and loan association as mortgagee. The policy 
contained a provision that: 

“Whenever this company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy and shall claim that as to the mortgagor or 
owner, no liability therefor existed, this company shall, to the extent of such 
payment, be thereupon legally subrogated to all the rights of the party to whom 
such payment shall be made, under all securities held as collateral to the mort- 
gage debt, or may at its option pay to the mortgagee (or trustee) the whole 
principal due or to grow due on the mortgage with interest, and shall thereupon 
receive full assignment and transfer of the mortgage and of all such other securi- 
ties; but no subrogation shall impair the right of the mortgagee (or trustee) to 
recover the full amount of their claim.” 

The policy also contained this condition: 

“No suit or action on this policy, for the recovery of any claim, shall be sus- 
tainable in any court of law or equity until after full compliance by the insured 
with all the foregoing requirements, nor unless commenced within 12 months 
next after the fire.” 

One of the requirements was that the insured should, within 60 days after a 
fire, render proof of loss. 

[3] A fire occurred. Mrs. Kylar never made any claim for the loss nor 
brought a suit within 12 months. ._More than 60 days having elapsed aiter the 
fire, the insurance company asserted nonliability to the insured, paid the loss to 
the mortgagee, and took an assignment of the mortgage. Title to the property 
afterwards came to the defendant, Fitzsimmons, who claims that the mortgage 
was discharged by the payment of the insurance to the mortgagee and counter- 
claims that the mortgage be surrendered for cancellation. 

The insurance company was not liable to the insured because of her failure 
to make proof of loss, as conditioned by the policy, and, having repudiated its 
liability, upon payment to the mortgagee of its loss was entitled to subrogation to 
its rights under the mortgage and to an assignment of the same. Hare v. Head- 
ley, 54 N. J. Eq. 545, 35 A. 445; Ordway v. Chace, 57 N. J. Eq. 478, 42 A. 149. 

[2] It is also claimed that the complainant is in laches, having for nearly 20 
years abstained from bringing its suit. The complainant is suing to enforce its 
legal right under its mortgage, assigned to it upon consideration of subrogation 
as well as purchase, and, having brought the action before the time expired for 
the right of entry into possession under the mortgage, the plea of laches is not 
admissible. Rau v. Doremus (N. J. Err. & App.) 139 A. 170. 

The complainant is entitled to a decree. 
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CASTELLANO v. AMERICAN INS. CO. OF NEWARK, N. J. 
Supreme Court, Appellate Division, First Department. December 9, 1927. 
225 New York Supplement 305. 

REFORMATION OF INSTRUMENTS—EVIDENCE HELD TO SHOW 
FIRE POLICY, THROUGH MISTAKE OF INSURER’S AGENT, WAS 
ISSUED ON BUILDING INSTEAD OF CONTENTS, AUTHORIZING 
REFORMATION OF POLICY. 

Evidence held to show that insured’s broker and insurer’s agent agreed on 
issuance of a fire insurance policy to cover a stock of merchandise in building 
secupied, but not owned, by insured, and that through the agent’s mistake policy was 
issued on building, instead of its contents, entitling insured’s bankruptcy trustee to 
reformation of the policy. 

(For other cases, See Reformation of instruments, Dec. Dig. § 45[14].) 

Dowling, P. J., and Martin, J., dissenting. 

Appeal from Supreme Court, New York County. 

Action by Louis J. Castellano, trustee in bankruptcy of Isidore Hoffer and 
another, against the American Insurance Company of Newark, N. J. 
judgment on a decision dismissing the complaint, plaintiff appeals. 
judgment directed for plaintiff in accordance with opinion. 

Argued before Dowling, P. J., and Merrell, Martin, James O’Malley, and Pros- 
kauer, JJ. 

Goldstein & Goldstein, of New York City (Frank C. Laughlin, of New York 
City, of counsel, and Stewart W. Bowers, of New York City, on the brief), for 
appellant. 

Frederick T. Case, of New York City, for respondent. 

ProsKAUER, J. Plaintiff, as trustee in bankruptcy, sues to reform and recover 
upon a fire insurance policy, which, by its terms, covered a brick building in which 
the bankrupts had their store, but which the plaintiff claims should, in accordance 
with the actual agreement of the parties, have been written to cover the mer- 
chandise contained in the store. The bankrupts did not own the realty, and there 
was no possible reason for the procurement by them of an insurance policy thereon. 
They instructed their broker, Kriegel, to secure the renewal of a policy, covering 
merchandise, which had been issued to their predecessors by the defendant com- 
pany and previously canceled. Kriegel testified that he requested Burns, the de- 
fendant’s agent, to issue the policy as a renewal; that Burns replied that he would 
have to look “up in the book” to see if the policy should be renewed; that Burns 
later telephoned to him that the policy had been canceled some time ago on ac- 
count of changing hands; that Kriegel answered, “This is new insurance, and 
good insurance, and I wish you would renew it for this contents again;” and that 
Burns replied that he would do so. 

To meet this testimony the defendant did not call Burns to the witness stand, 
although he was in court, but relied solely upon his examination before trial, which 
was read by the plaintiff. He there stated merely that he wrote down “the in- 
formation which I received over the phone for this insurance” in his memorandum 
book. That book contained the entry “On Bk,” which indicated that the insur- 
ance was to be upon a brick building. He made no denial of any of the details 
of the conversation as testified to by Kriegel. Indeed, he admits that before is- 
suing the policy he looked at a map book in which the defendant kept the in- 
surance history of various parcels of property. In this book there was an entry 
referring to the canceled policy of the letters “C. §.,” which meant covering 
stock. In effect Burns thus admits that he knew he was issuing a policy to take the 
place of a previous one that had been canceled, and that this canceled policy covered 
merchandise, and not realty. 

The inference is very strong that Burns erred in making the entry in his me- 
morandum book, and that the defendant’s reason for not calling him as a witness 
was his inability to deny circumstantially the version of the agreement given by 
Kriegel. The evidence therefore justifies the conclusion that Kriegel and Burns 
agreed upon the issuance of a policy to cover merchandise, and that by mistake 
the policy was issued upon the brick store. For these reasons, the judgment ap- 
pealed from should be reversed, and judgment directed for the plaintiff in ac- 
cordance with this opinion. Inasmuch as the order should provide for the re- 
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versal of certain findings of the trial court and of the making of new findings by 

this court, it should be settled upon notice. ; 

Judgment reversed, and judgment directed for plaintiff in accordance with 
opinion. Settle order on notice. 

Merrell and James O’Malley, JJ., concur. 

Dowling, P. J., and Martin, J., dissent. 

WRIGHT v. AMERICAN EQUITABLE ASSUR. CO. OF NEW YORK. 
Supreme Court, Special Term, New York County. January 31, 1927. 
225 New York Supplement 470. 

1. INSURANCE—DEFENDANT COMPANY, HAVING NO _ RELATION- 
SHIP WITH INSURANCE SOLICITOR OR BROKER PLACING RISKS 
WITH ITS AGENT IN ANOTHER STATE, HELD NOT BOUND BY 
NEGLIGENCE OR MISTAKES OF SOLICITOR. 

Where insurance solicitor, placing risks obtained with defendant's authorized 
agent in another state, but not general agent for defendant within state, was 
mere insurance broker, and policy was issued by agency of defendant, with whom 
solicitor had nothing to do, defendant company could not be bound by negligence 
or mistakes of solicitor. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

2. INSURANCE—“INSURANCE BROKER,” WHO IS AGENT OF INSURED, 
CANNOT BE CONVERTED INTO AGENT OF INSURER WITHOUT 
EVIDENCE FROM WHICH AUTHORITY TO REPRESENT INSURER 
MIGHT BE INFERRED; “INSURANCE AGENT.” 

“Insurance brokers” are distinguished from “insurance agents,” in that a 
broker, who is agent of insured, cannot be converted into agent of insurer, with- 
out evidence of some act by insurer, or facts from which general authority to re- 
present it might be fairly inferred. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

3. INSURANCE—AS RESPECTS REFORMATION, INSURED IS BOUND 
BY CONDITIONS STIPULATED, THOUGH SHE NEVER SAW POLICY. 
As respects right to reformation of fire policy, insured, though not seeing 

policy as and when issued, was bound by stipulations and conditions therein, 

whether she read it or not; ignorance, through negligence or inexcusable trust- 
fulness, not relieving insured from obligations. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

4. INSURANCE—AS RESPECTS GROUNDS FOR REFORMATION, FIRE 
POLICY PERMITTING UNOCCUPANCY FOR 9 MONTHS AND 10 
DAYS HELD NOT HARSH. 

As respects grounds for reformation, fire policy, permitting unoccupancy for 
period of 9 months and 10 days, which could be extended, and providing that 
house could remain unoccupied indefinitely, if furniture is permitted to remain 
therein, Ae/d not harsh to insured. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 

Action by one Wright against the American Equitable Assurance Company 
of New York. Complaint dismissed. 

Manonty, J. This plaintiff seeks to reform a policy of fire insurance issued 
by the defendant, and to then have judgment against the defendant for the sum 
of $19,000 damages, which she claims she sustained by reason of the destruction 
of the premises mentioned in the policy referred to in the complaint. In the com- 
plaint it is alleged that on November 10, 1924, the defendant issued and delivered 
to plaintiff its policy of insurance No. 150391, in the standard form, insuring the 
premises owned by plaintiff in Woodmere, Long Island, for the sum of $19,000; 
that the policy of insurance contained, among other things, the following state- 
ments or clauses: 


“Unless otherwise provided by agreement in writing added hereto this com- 
pany shall not be liable for loss or damage occurring. * * * Unoccupancy: 
(f) While a described building, whether intended for occupancy by owner or 
tenant, is vacant or unoccupied beyond a period of ten days; privilege granted 
* * * (4) to be occupied without limit of time provided that furniture remains 
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in dwelling; and (5) to be vacant for a period of not exceeding nine consecutive 
rionths in any one policy year in addition to the ten days permitted by the policy.” 

The policy as issued covered a term of three years, from December 7, 1924, 
at noon, to December 7, 1927, at noon. The fire occurred October 19, 1925.i De- 
fendant refused to pay under the policy, for the reason that some days in ex- 
cess of 9 months and 10 days, permitted by the policy for unoccupancy, had al- 
ready expired at the time the fire occurred. 

The plaintiff in her complaint alleges that the paragraphs of the policy of 
insurance above quoted were never brought to her attention until after the fire 
occurred; that plaintiff neither directly nor indirectly consented to said state- 
ments or clauses and did not know of the existence thereof until after the -fire; 
that said statements or clauses were inserted in said insurance policy in violation 
of the terms of the agreement made between plaintiff and the defendant, and in 
violation of the directions given by plaintiff to defendant’s agents with regard to 
the issuance to her of said insurance, and were inserted by mistake— 

“on the part of both plaintiff and defendant, or, if not by mistake on the part of 
the defendant, then defendant, with intent to defraud the plaintiff, caused the 
said statements or clauses to be inserted in and become a part of the said policy.’ 

It appears from the testimony in the case that plaintiff claims she engaged 
one Prime to reinsure her house in Woodmere. She was about to move into New 
York City, having taken a five-year lease of an apartment in the borough of 
Manhattan, and she claims she told Prime that she wanted such a policy as would 
protect her against fire in case her house was unoccupied for an indefinite time. 
The evidence shows that Prime, a solicitor for insurance, was a social friend of 
the plaintiff and her husband, and frequently visited their home. It appears to 
be the claim of the plaintiff that the insurance was placed by Prime through an 
insurance agency, viz. Hanley Ried & Co., and that the relationship of Prime to 
Hanley Ried & Co. and of Hanley Ried & Co. to the defendant was such as to 
constitute them the agents of defendant in such manner that the defendant would 
be bound by the acts of Prime and of Hanley Ried & Co. 


In connection with the placing of the insurance in question, so far as Prime 
is concerned, the evidence establishes to my satisfaction that he was a solicitor for 
insurance and that he placed practically allof his fire risks at the time through 
Hanley Ried & Co.; that whereas the office of Hanley Ried & Co. was located 
in Jersey City, Prime had his office in Néw York City; that Prime’s own office 
expenses were paid by himself, and in no part by Hanley Ried & Co. or by de- 
fendant. The only compensation he received from Hanley Ried & Co. was ob- 
tained from such fire risks as he placed through Hanley Ried & Co., and when 
such a risk was placed Hanley Ried & Co. divided commissions with him. So far 
as Hanley Ried & Co. are concerned, it appears to be the fact that that company 
was the authorized agent of defendant for the purpose of issuing policies of in- 
surance on risks located in the state of New Jersey. The company, however, did 
not have such authority in the state of New York, and was not a general agency 
for the defendant within the state of New York. 


Although the evidence does satisfy me that the plaintiff did have a talk with 
Prime, in which she told him she was about to move to New York City for an ex- 
tended period, I am not satisfied that she requested Prime to obtain for her a 
policy of insurance that would permit unoccupancy by hereself, or any other 
party, of the house in Woodmere for an indefinite period. The fire for plaintiff 
was an unfortunate one, occurring a comparatively short time, viz. only 1 month 
und 10 days, after the expiration of the 9 months and 10 days period. Although 
Prime acted in good faith, it does not appear to me that he was the most intelli- 
gent of brokers; but I cannot conclude that he was actually guilty of negligence 
or fraud in the manner in which he actedin renewing the insurance on plaintiff’s 
premises. Prime testified that all he was requested to do, andall he intended to do, 
was to obtain for an additional 3 years the continuance of such form of policy of in- 
surance as existed on the plaintiff’s premises up to December 4, 1924. The 
policy when issued was issued by the Central Fire Agency, apparently the gen- 
eral agency of the defendant, with authority to issue policies of the defendant. 
With this concern Prime apparently had nothing to do. It is true that Hanley 
‘Ried & Co. placed most, if not all, of its fire insurance risks in New York through 
the Central Fire Agency and defendant company. 
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_. 1, 2] Even if Prime had violated the instructions given to him by plaintiff, 
eitheg deliberately or through negligence, I am of opinion that his relationship 
to Hanley Ried & Co. was such as to merely constitute him the ordinary broker 
or solicitor of insurance, and that in no way could the defendant be bound by 
his negligence or mistakes. Furthermore, there is no evidence in this case that 
Prime ever told Hanley Ried & Co. that he had been directed or instructed by 
plaintiff to obtain a policy of insurance to cover indefinite unoccupancy. The 
distinction between insurance brokers and insurance agents is well established in 
this state. As was said in Allen et al. v. German-American Ins. Co., 123 N. Y. 6, 
at page 16, 25 N. E. 309, 311: 

“A mere insurance broker, as Noble appears to have been, cannot be con- 
verted into an agent of the insurance company, without evidence of some action 
on the part of the company, or of facts, from which a general authority to re- 
present it might be fairly inferred.” 

And at page 15 (25 N. E. 310): 

“He certainly appears to have been nothing more than an insurance broker, 
soliciting insurance business, and when, upon the acceptance of the risk, he re- 
ceived back a policy of the company for the plaintiff, his sole office was simply to 
dleliver it for the company, and to collect the premium. That is certainly not 
enough to constitute him an agent for the company, with authority to bind it 
retroactively, or presently, in transactions relating to the insurance. Circum- 
stances are wholly wanting, from which we may presume the authority of an 
agent. 

The Allen Case, supra, was quoted with approval in Woolwitch v. National 
— Co. of New York, 152 App. Div. 14, on page 22, 136 N. Y. S. 793, 799, as 
ollows: 

“The insurance broker was clearly the agent of the plaintiff for the purpose 
‘of obtaining insurance from any company he could. Acting for his principal, he 
was bound to disclose to defendant company the truth as he knew it as to this 
very material representation. I think that, notwithstanding the fact that the 
plaintiff may have known nothing of these rejections, as the company issued 
its policy relying upon the truth of the warranty, based upon the application to 
it, presented by the plaintiff's agent, he was bound. His agent was fully and 
duly authorized to obtain insurance. . Therefore his acts and conduct in the 
prosecution of the precise agency which he was authorized to conduct, the ob- 
taining of the policy at bar, were plaintiff’s.” 

The general rule is again set forth in Condon vy. Exton-Hall Brokerage & 
Vessel Agency, 80 Misc. Rep. 369, 371, 142 N. Y. S. 548, 549, where it is held: 

“It is settled beyond controversy in this state that a broker who is employed 
to secure insurance is the agent for the insured and not for the company. North- 
rup v. Piza, 43 App. Div. 284 [60 N. Y. S. 363], affirmed without opinion 167 N. Y. 
578 [60 N. E. 1117]; Morris v. Home Ins. Co., 78 Misc. Rep. 303 [139 N. Y. S. 
674].” 

[3] If plaintiff, as she testified, never saw the policy as and when issued, 
that fact was likewise unfortunate for her, because a perusal of its provisions 
would have revealed the conditions upon which the insurance was issued. ; 

“Tt has often been held that, when a party to a written contract accepts it 
as a contract, he is bound by the stipulations and conditions expressed in it, 
whether he reads them or not. Ignorance through negligence or in excusable 
trustfulness will not relieve a party from his contract obligations. He who signs 
or accepts a written contract, in the absence of fraud or other wrongful act on 
the part of another contracting party, is conclusively presumed to know its con- 
tents and to assent to them, and there can be no evidence for the jury as to his 
understanding of its terms. Breese v. United States Tel. Co., 48 N. Y. 132 [8 Am. 
Rep. 526]; Hill v. Syracuse, Binghamton & N. Y. R. Co., 73 N. Y. 351 [29 Am. 
Rep. 163]; Watkins v. Rymill, 10 Q. B. D., 178 Moran vy. McLarty, 75 N. Y. 25; 
Boylan v. Hot Springs R. Co., 132 U. S. 146 [10 S. Ct. 50, 33 L. Ed. 290]; Stand- 
ard Mfg. Co. v. Slot, 121 Wis. 14 [98 N. W. 923, 105; Am. St. Rep. 1016] ; Germania 
Fire Ins. Co. v. Memphis & Charlestown R. Co., 72 N. Y. 90 [28 Am. Rep. 113]; 
Rice v. Dwight Mfg. Co., 2 Cush. [Mass.] 80. This rule is as applicable to in- 
surance contracts as to contracts of any other kind.” Metzger v. Astna Ins. Co., 
227 N. Y. 411, at page 416, 125 N. E. 814, 816. 
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[4-6] Although the policy, in one of its paragraphs or rider heretofore re- 
ferred to, permitted unoccupancy for a period of only 9 months and 10 days, upon 
prover application made, that period could have been extended. Likewise under 
the terms of the policy the house could have been unoccupied indefinitely, if 
fyrniture had been permitted to remain therein. It seems, however, that furni- 
ture was not permitted to remain in the house after plaintiff moved to New 
York City. If therefore does not appear, in view of all the evidence, that the 
terms of the policy as issued were harsh, or that plaintiff was harshly treated. It 
is to be regretted she never read the policy or became familiar with its terms. I 
am satisfied, therefore, that thera was no fraud, nor was there such a mutual 
mistake of fact as would justify a reformation of the policy. 

“While in equity a rescission of a contract may be adjudged on the ground 
of a unilateral mistake in its contents, in order that a reformation may be ad- 
judged, there must be mutual mistake or inadvertence, or the excusable mistake 
of one party and fraud of the other. There must have been a meeting of the 
minds of the contracting parties concerning the agreement, or agreements, which 
the court is asked to declare existent. Albany City Savings Institution v. Bur- 
dick, 87 N. Y. 40; Bidwell & Banta v. Astor Mutual Ins. Co., 16 N. Y. 263; Bryce 
y. Lorillard Fire Ins. Co., 55 N. Y. 240 [14 Am. Rep. 249]; 21 Halsbury, Laws of 
England, pp. 16-20. It is manifest, in virtue of what we have written, there was 
not a mistake on the part of the insured concerning the terms and conditions of 
the policy. It is manifest, from the evidence, there was not a mistake on the 
part of the insurer. It, by its agent, wrote and delivered the policy. It expressed 
in it, in language which it could not have misunderstood, the contract it intended 
and made. The policy as written and delivered must then be deemed and taken 
as the contract of the parties.” Metzger v. Etna Ins. Co., supra, page 417 [125 
N. E. 816]. 

See, also, Salomon v. North British & Mercantile Ins. Co., 215 N. Y. 214, 109 
N. E. 121, L. R. A. 1917C, 106. 

While it is true plaintiff established that a fire occurred as claimed by her in 
the complaint, and proved to my satisfaction that she sustained damages to the 
extent of $19,000, I must hold, in view of the foregoing, that the cause of action 
alleged has not been proven by a fair preponderance of the credible testimony. 

The defendant is therefore entitled to judgment dismissing complaint. 


ALDRIDGE et ux. v. GREENSBORO FIRE INS. CO. (No. 534.) 
Supreme Court of North Carolina. Dec. 14, 1927. 
140 Southeastern Reporter 706. 


3. INSURANCE—INSURER MAY INTENTIONALLY RELINQUISH 
RIGHT TO FORFEIT POLICY OR BE ESTOPPED FROM CLAIMING 
FORFEITURE BY CONDUCT ON WHICH INSURED RELIES TO HIS 
PREJUDICE. 

_ Where ground exists on which insurer may have right to avoid or forfeit pol- 

icy, insurer may, with knowledge thereof, intentionally, relinquish its right, or may 

be estopped to claim forfeiture by conduct justifying insured in belief that it 
does not intend to take advantage of its right, if insured relies thereon to his 
prejudice. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


4. INSURANCE—WAIVER RESTRICTIONS HELD INAPPLICABLE TO 
INSURER’S AGENT KNOWING OF CONDITIONS EXISTING AT IN- 
CEPTION OF CONTRACT. 

_ Though, under certain conditions, terms set out in insurance policy can be 
waived only in manner prescribed by contract, provisions which usually restrict 
agent's power of waiver do not generally apply to agent who has knowledge of 
conditions existing at inception of contract, and such conditions may be waived 
by agent, although embraced in policy when delivered; agent’s knowledge being 
knowledge of his principal. 


(For other cases, see Insurance, Dec. Dig. § 376[1].) 
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5. INSURANCE—EVIDENCE THAT INSURER’S AGENT WAS _In- 
FORMED PROPERTY IN POLICY, DESIGNATING INSURED HUS- 
BAND AS SOLE AND UNCONDITIONAL OWNER WAS INCUM- 
BERED AND OWNED BY WIFE WITH HUSBAND, WAS PROPERLY 
ADMITTED. 

_In action on fire policy, designating husband as insured, and providing that 
policy shall be void, unless insured’s ownership is sole and unconditional, and that 
no one shall have power to waive condition in policy, admission of evidence tend- 
ing to show that wife of insured applied for insurance, and told agent that prop- 
erty was incumbered with a debt, and that she owned property with her husband, 
held proper. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


6. INSURANCE—KNOWLEDGE BY INSURER’S AGENT THAT THERE 
WAS DEBT ON PROPERTY, THOUGH CHARACTER OF INCUM- 
BRANCE WAS NOT DESCRIBED, DID NOT PREVENT WAIVER OF 
FORFEITURE FOR INCUMBRANCE. 

In action on policy requiring insured’s ownership to be unconditional, and 
sole and prohibiting waiver of conditions in policy, knowledge by agent before is- 
suing policy that insured was “in debt $1,000 on this property” was sufficient to 
put agent on his guard, though character of incumbrance was not described, and 
insurer could not claim lack of intention to waive right to insist on forfeiture be- 
cause of insured’s failure to refer specifically to nature of incumbrance. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 

7. INSURANCE—CONDITION IN FIRE POLICY REQUIRING SOLE 
OWNERSHIP HELD WAIVED, WHERE INSURER’S AGENT KNEW 
INSURED’S WIFE OWNED PROPERTY WITH HUSBAND. 

In action on fire policy, designating husband as insured, requiring insured’s 
ownership to be unconditional, and sole and prohibiting waiver of conditions in 
policy, evidence that insured’s wife informed agent, prior to issuance of policy, 
that she owned property with husband, and that agent could make policy to ei- 
ther or both, was sufficient to show waiver of condition of sole ownership, re- 
gardless of whether insurer’s agent understood nature of estate by entireties. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Appeal from Superior Court, Rutherford County; Parker, Judge. 

Action by B. H. Aldridge and wife against the Greensboro Fire Insurance 
Company. Judgment for plaintiffs, and defendant appeals. No error. 

Action on a policy of fire insurance. The verdict, which includes sixteen is- 
sues, established these facts: (1) The delivery of the policy to B. H. Aldridge 
on April 22, 1925; (2) the policy was applied for by the feme plaintiff, and is- 
sued in the name of her husband by consent, and with her approval; (3) the de- 
fendant knew, when the policy was applied for and issued, that the plaintiffs 
were husband and wife, and were the owners of the insured property, and the 
policy was issued by agreement in the name of B. H. Aldridge for the protection 
of both plaintiffs; (4) when the policy was issued, there was a debt outstanding 
on the insured building; (5) this was known to the defendant when the policy 
was applied for and issued; (6) in the building and the land on which it stood 
the plaintiffs had an estate by entireties subject to a deed of trust for $500; (7) 
the defendant waived the condition that the policy should be void, if the interest 
of B. H. Aldridge in the building was other than sole and unconditional owner- 
ship or not an estate in fee; (8) the insured property, real and personal, was des- 
troved by accidental fire on June 21, 1925; (9) the value of the building was $4,- 
000; (10) no part of the personal property was incumbered by a chattel mort- 
gage: (11) the personal property was owned by the plaintiffs; (12) a piano and 
furniture of the value of $196 was incumbered by an unregistered conditional sale 
contract: (13) the defendant waived the condition of sole ownership in the per- 
sonal property; (14) also condition that it would not be liable if the property was 
incumbered; (15) the value of the personal property in the conditional sale con- 
tract was $479; (16) the value of the destroyed personal property was $2,695. 

The policy contained the following provisions: : ; 

“This entire policy of insurance shall be void unless otherwise provided by 
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agreement in writing hereto: (a) If the interest of the insured be other than 
unconditional and sole ownership; (b) if the subject of insurance be a building 
on ground not owned by the insured in fee simple; or (c) if, with the knowledge 
of the insured, foreclosure proceedings be commenced or notice given of sale of 
any property insured hereunder by reason of any mortgage or trust deed. Un- 
less otherwise provided by agreement in writing added hereto, this company shall 
not be liable for loss or damage to any property insured hereunder incumbered by 
chattel mortgage, and during the time of such incumbrance this company shall 
be liable only for loss or damage to any other property insured hereunder. No 
one shall have power to waive any provision or condition of this policy, except 
such as by the terms of this policy may be the subject of agreement added hereto, 
nor shall any such provision or condition be held to be waived, unless such waiver 
shall be in writing added thereto, nor shall any provision or condition of this pol- 
icy or any forfeiture be held to be waived by any requirement, act, or proceeding 
on the part of this company relating to the appraisal or any examination herein 
provided for, nor shall any privilege or permission affecting the insurance here- 
under exist or be claimed by the insured, unless granted herein or by rider add- 
ed hereto.” 

Upon the verdict, judgment was given for the amount of the policy ($5,000 
with interest from June 21, 1925), and the defendant appealed upon assignments 
of error referred to in the opinion. 

W. C. McRorie, of Rutherfordton, for appellant. ' 

Edwards & Dunagan, of Rutherfordton, W. C. Newland, of Lenoir, and S. 
J. Erwin and S. J. Erwin, Jr., both of Morganton, for appellees. 

Apams, J. [1] The complaint was filed on December 12, 1925, and the ans- 
wer January 2, 1926. At a special term of the superior court, held in December, 
1926, the feme plaintiff was made a party, and leave was granted the plaintiffs 
to reply to the answer. The defendant objected to the order authorizing the rep- 
lication, apparently on the ground that pleadings must be filed and issues joined 
before the clerk. P. L. 1921 Ex. Sess. c. 92; P. L. 1923, c. 53; P. L. 1924 Ex. 
Sess. c. 18. These statutes have reference to the clerk, and were not intended to 
impair the broad powers conferred on the judge, who “may likewise in his dis- 
cretion, and upon such terms as may be just, allow an answer or reply to be 
made, or other act to be done, after the time limited, or by an order to enlarge 
the time.” C. S. $536; McNair v. Yarboro, 186 N. C. 111, 118 S. E. 913; Cahoon 
v. Everton, 187 N. C. 369, 121 S. E. 612; Battle v. Mercer, 187 N. C. 437, 122 S. 
E. 4; Roberts v. Merritt, 189 N. C. 194, 126 S. E. 513; Butler v. Armour & QGo., 
192 N. C. 510, 135 S. E. 350. The order was an exercise of the court’s discretion, 
and will not be disturbed. 

Although the policy designated B. H. Aldridge as the insured, evidence was 
admitted on behalf of the plaintiff tending to show that Mrs. Aldridge had ap- 
plied for the insurance, had told the agent that the property was incumbered with 
a debt of $1,000, that she and her husband owned the property, and that the pol- 
icy might be issued in the name of herself, in the name of her husband, or in the 
names of both. To this evidence the defendant excepted, for the avowed reason 
that it tended to establish a parol contract of insurance, and necessarily to vary 
the terms of the policy; also because it was incompetent as proof of the defend- 
ant’s waiver of the conditions on which the policy might be forfeited. Closely re- 
lated are exceptions to instructions based upon this and similar testimony—all 
these exceptions assailing the sufficiency of evidence in support of the defendant’s 
alleged waiver. 

[2, 3] Waiver is a voiuntary and intentional relinquishment of a known right, 
and implies an election to dispense with something of value or to forego some 
advantage which might be demanded. 27 R. C. L. 904. “Where a ground exists 
upon which the company may have the right to avoid or forfeit the policy, it may 
with knowledge thereof intentionally relinquish its right, or its conduct may jus- 
tify insured in the belief that it does not intend to take advantage of it: hence it 
may be estopped from claiming that the policy is avoided or forfeited, if insured 
acts in reliance upon this belief to his prejudice. The courts, being loath to en- 
force a forfeiture, are prompt to seize upon any circumstances which indicate a 
waiver on the part of the company, or which will raise an estoppel against it.” 


32. C. J. 1315, § 565. 
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[4, 5] It is true that, under certain conditions, the terms set out ‘in a policy 
of insurance can be waived only in the manner prescribed by the contract (Black 
v. Atlantic Home Ins. Co., 148 N. C. 169, 61 S. E. 672, 21 L. R. A. [N. S.] 578); 
but the provisions which usually restrict the agent’s power of waiver do not, as 
a rule, apply to an agent who has knowledge of conditions existing at the incep- 
tion of the contract. These conditions may be waived by the agent, although em- 
braced in the policy when it is delivered, for in these circumstances the agent's 
knowledge is the knowledge of his principal. Smith v. Ins. Co. 193 N. C. 446, 
137 S. E. 310; Bullard v. Pilot Fire Ins. Co., 189 N. C. 34, 126 S. E. 179; Fire- 
man’s Fund Insurance Co. v. Rowland Lumber Co., 186 N. C. 269, 119 S. E. 362; 
Johnson v. Rhode Island Ins. Co., 172 N. C. 142, 90 S. E. 124. Applying this 
principle to the evidence, neither in the admission of the testimony nor in the in- 
structions to which the exceptions relate have we discovered any sufficient or satis- 
factory cause for awarding a new trial. 

[6, 7] The defendant contends, however, that, if this be conceded, the action, 
nevertheless, should have been dismissed as in case of nonsuit. Its position is 
that the plaintiffs neither referred to the deed of trust as an incumbrance on the 
property nor made known to the defendant the nature of their title, and that the 
defendant could not therefore have intended to waive its right to insist upon the 
forfeiture. In regard to the first proposition, it may be said that the defendant’s 
agent had been definitely informed that the plaintiffs were “in debt $1,000 on this 
property.” Whatever the nature of the indebtedness, the agent was put on his 
guard; and, even if the character of the outstanding incumbrance was not des- 
cribed, it would still be inequitable to permit a forfeiture of the policy for the 
reason which the defendant assigned. And in reference to the second proposition 
it is immaterial in our opinion whether the agent or the plaintiffs understood the 
nature of an estate by entireties; the decisive fact is the information given to the 
agent, as shown by the testimony of Mrs. Aldridge. In her conversation with 
him she said: 

“You can make it (the policy) to me or to my husband, or to both of us. * 

I told him it (the property) was ours, he could make it (the policy) to me 
or my husband, or make it to both of us; it did not make any difference which 
one he made it to, because what was one’s was the other’s.” 

This evidence, while perhaps not as comprehensive as the plaintiffs contend, 
was submitted to the jury on the question of the joint ownership of the property; 
the defendant having offered no testimony, and the issue, under instructions free 
from error, was answered in favor of the plaintiffs. The case of Hardin v. Liver- 
pool & London & Globe Ins. Co., 189 N. C. 423, 127 S. E. 353, cited by the de- 
fendant, is easily distinguishable, and calls for no special comment. 

The issues, sixteen in number, covered all phases of the controversy, and we 
find in the record no assignment of error which requires another trial. 

No error. 


* ok 


CASE v. EWBANKS, EWBANKS & CO. (No. 539.) 
Supreme Court of North Carolina. Dec. 21, 1927. 
140 Southeastern Reporter 709. 


1. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDINGS THAT 
BROKERS NEGLIGENTLY FAILED TO INSERT IN FIRE POLICY, 
COVERING BUILDING, CLAUSE SHOWING INSURED LEASED 
LAND (C. S. § 6437). 


In action against insurance brokers for failure to secure fire policy showing 
that insured was lessee, and not owner in fee of land on which building insured 
was located, evidence held to sustain jury’s findings that brokers negligently failed 
to insert such clause in policy executed under C. S. §6437. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

2. INSURANCE—POLICY PROVISIONS RESTRICTING WAIVER DO 
NOT APPLY TO AGENT KNOWING CONDITIONS AT INCEPTION 
OF CONTRACT. ; . 
Under state rule, provisions in policy of insurance which restrict agents power 

of waiver do not apply, where agent has knowledge of conditions existing at in- 
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ception of contract, since agent’s knowledge under such circumstances is knowl- 
edge of principal, though rule in federal courts is otherwise. 


(For other cases, see Insurance, Dec. Dig. § 376[1].) 


5. INSURANCE—ADJUDICATION THAT FIRE POLICY WAS VALID AS 
TO FURNITURE HELD NOT BAR TO INSURED’S RECOVERY 
AGAINST BROKERS FOR FAILURE TO PROCURE VALID POLICY 
AS TO BUILDING (C. S. § 6437). 

Insured’s recovery on fire policy as to furniture insured held not to bar main- 
tenance of action against insurance brokers on principle of election of remedies for 
damages sustained by brokers’ failure to insert, in policy executed under C. S. 
§ 6437, clause providing that insured was fee owner of premises, where such fail- 
ure resulted in adjudication that policy was void as to building insured. 

(For other case, see Insurance, Dec. Dig. § 103.) 


Appeal from Superior Court, Henderson County; Moore, Judge. 

Action by W. B. Case against Ewbanks, Ewbanks & Co. Judgment for plain- 
tiff, and defendants appeal. Affirmed. 

Action to recover damages for breach of contract by which defendant, as in- 
surance agents and brokers, agreed to procure for, and to issue to, plaintiffs a 
policy of insurance, insuring him against loss or damage, by fire, on a building 
owned by plaintiff. From judgment on the verdict sustaining the allegations of 
the complaint, defendants appealed to the Supreme Court. 

Ewbank, Whitmire & Weeks, of Hendersonville, John M. Robinson, of Char- 
lotte, and McD. Ray, of Hendersonville, for appellants. 

O. V. F. Blythe and Shipman & Justice, all of Hendersonville, for appellee. 

Connor, J. On August 24, 1923, plaintiff was the owner of a building located 
on a lot in the town of Hendersonville, N. C. The lot on which the said building 
was located was owned in fee simple by Dr. J. S. Brown. A few days prior to 
said date, at a public sale conducted for the owner of said lot and building, Mrs. 
M. C. Dotson, plaintiff had purchased the building, and Dr. Brown had purchased 
the lot. The building had been used for many years as a hotel or boarding house. 
There was evidence tending to show that said building was worth from $8,000 to 
$9,000. At the time plaintiff bought the building, he also purchased from Mrs. Dot- 
son the furniture contained therein. Plaintiff, who had occupied the building prior 
to said sale, under a lease from Mrs. Dotson, and used same as a hotel or board- 
ing house, continued to use the same for such purpose until it was destroyed by fire 
in December, 1923. 

Prior to the sale of the lot to Dr. Brown, and of the building to plaintiff, 
defendants, as insurance agents, had issued to Mrs. Dotson, the owner of the 
building and lot, a policy of fire insurance on the building in the sum of $5,000. 
After the sale, defendants, who were fully informed that plaintiff had become the 
owner of the building, and that Dr. Brown had become the owner in fee simple of 
the lot on which the building was located, agreed with plaintiff to procure for, and 
to issue to, him a policy of fire insurance on said building in the sum of $5,000, and 
on the furniture contained therein in the sum of $1,000. At the time of this agree- 
ment, defendants advised plaintiff that, as he was not the owner in fee simple of 
the lot on which the building was located, he would be required to procure a lease 
from Dr. Brown for the lot, in order that the policy should be valid. In accord- 
ance with this advice, plaintiff procured a lease for the lot for 12 months from Dr. 
Brown, and so notified defendants, who thereupon informed plaintiff that they 
had procured for, and had issued to, him a valid policy in accordance with their 
agreement. Plaintiff then paid to defendants the sum of $68.70, as the premium 
for said policy. Defendants did not deliver the policy to plaintiff at this time, but, 
in accordance with their offer, which was accepted by plaintiff, retained it in their 
possession for plaintiff. For this reason plaintiff did not read the policy, or hear 
it read, prior to the destruction of the building and furniture by fire. He relied 
upon defendants’ assurance, when he paid the premium, that they had issued to him 
a valid policy. Before the expiration of said policy, in December, 1923, the 
said building and its contents, without any fault or want of care on the part of 
plaintiff, was completely destroyed by fire. 

After the destruction of the building and its contents, by fire, plaintiff called on 
defendants for his policy of insurance, in order to make claim thereunder for his 
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loss. Defendants then delivered to plaintiff a policy of insurance, dated August 24, 
1923, issued by defendants as agents for the Northern Assurance Company, Limited, 
of London, in form sufficient to insure plaintiff against loss or damage by fire on 
his building in the sum of $5,000, and on the furniture contained therein in the sum 
of $1,000. It was stipulated, however, in said policy that same was void, if plaintiff 
was not, at the time of its issuance, the owner in fee simple of the land on which 
the building was located, and that such stipulation was not waived, unless such 
waiver was in writing attached to the policy. The policy was in the form pre- 
scribed by statute. C. S. § 6437. 

The policy delivered by defendants to plaintiff did not contain a waiver of the 
stipulation with reference to the title of plaintiff to the land on which the building 
was located. No clause was inserted therein or attached thereto containing such 
waiver. The company denied liability under the policy for loss on either the build- 
ing or the furniture, for that plaintiff was not, at the date of its issuance, the owner 
in fee simple of the land on which the building was located. It contended that the 
policy was void both as to the building and as to the furniture. 

Notwithstanding the absence from the policy of a clause showing that plain- 
tiff’s title to the land was that of a lessee, and not that of an owner in fee simple, 
and notwithstanding the company’s denial of liability under the policy, for this 
reason, plaintiff commenced an action in the superior court of Henderson county 
against the company to recover on the policy. This action, in which the amount 
involved was over $3,000, upon the petition of the company, a nonresident of the 
state of North Carolina, and sole defendant therein, was removed from the state 
court to the District Court of the United States for the Western District of North 
Carolina for trial, under the provision of the act of Congress. The action was 
thereafter tried in said District Court at Asheville, N. C. The said trial resulted in 
a judgment that plaintiff recover of the company the sum of $1,000, and interest, 
on account of the loss by fire of his furniture, and that he recover nothing on 
account of the loss of his building by fire. It was held in said District Court that 
the policy with respect to the building was void, because of the violation of the 
stipulation relative to plaintiff’s title to the land, but that said policy was valid 
with respect to the furniture, for that said stipulation had reference to the building 
but not to the furniture. Upon advice of counsel that said judgment was in accord- 
ance with the law as held in the federal courts upon the facts as contended by plain- 
tiff, and as found by the jury, plaintiff did not perfect his appeal from said judgment 
to the Circuit Court of Appeals for the Fourth Circuit. The judgment was affirmed 
by said Court of Appeals upon the appeal of the company. 12 F. (2d) 551. 
Plaintiff has received from the company the amount due on the judgment ren- 
dered in the District Court of the United States, and said judgment has been fully 
satisfied. 

Plaintiff thereafter commenced this action in the superior court of Henderson 
county to recover of defendants, as insurance brokers and agents, damages for 
their negligent failure to procure for, and to issue to, him a policy of insurance, 
insuring plaintiff against loss or damage by fire on his building, in accordance with 
their contract and agreement with him. The issues submitted to the jury were 
answered in accordance with the contentions of plaintiff, and from the judgment 
in accordance with the verdict defendants have appealed to this court. 

The evidence offered at the trial tends to establish the facts as above stated. 
Indeed, the material facts upon which plaintiff contends that defendants are liable 
to him in this action are not controverted. Defendants admit, both in their an- 
swer to the complaint, and by the testimony offered in evidence in their behalf, that 
a clerk in their office inadvertently failed to insert in the policy, or to attach thereto, 
a clause showing that plaintiff was not the owner in fee simple, but was lessee of 
the land on which the building was located at the time the policy was issued. They 
also admit that they knew at said time that plaintiff was not the owner in fee 
simple of the land. F. A. Ewbank, one of the defendants, testified as follows: 


“I was the agent for the Northern Assurance Company, Limited, of London, 
when I wrote this policy. The only tranaction I had with Mr. Case was when he 
came into my office and stated that he had bought this house, and that Dr. Brown 
had bought the land. I sated to him that it would be necesfsary for him to have a 
lease, and he said that he had made arrangement with Dr. Brown; that he had a 
lease from him for twelve months. The reason that we did not get the clause in 
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the policy was the failure of the stenographer who wrote the policy to put it in. 
It was our full intention to get the lease statement in the policy, but we failed 
to do it. The clause was left out inadvertently.” 

Defendants, by their motion for judgment as of nonsuit, first made at the close 
of plaintiff’s evidence, and renewed at the close of all the evidence, presented to the 
court below their contention that plaintiff is not entitled to recover of defendants 
in this action, because, with full knowledge of all the facts affecting the validity 
of the policy, he had, after the loss occurred, sought to hold the company liable 
under said .policy in the action which was removed to and tried in the United 
States District Court. By their assignment of error, based on their exception to 
the refusal of the court to allow their motion at the close of all the evidence, they 
now present to this court, upon their appeal from the judgment rendered on the 
verdict, their contention that there was error in such refusal. 

[1] The right of plaintiff to maintain this action in the first instance against 
defendants is fully supported by Elam v. Realty Co., 182 N. C. 599, 109 S. E. 632, 18 
A. L. R. 1210. In his opinion in that case Hoke, J. says: 

“It is very generally held that where an insurance agent or broker undertakes 
to procure a policy of insurance for another, affording protection against a desig- 
nated risk, the law imposes upon him the duty, in the exercise of reasonable care, 
to perform the duty he has assumed, and within the amount of the proposed policy 
he may be held liable for the loss properly attributable to his negligent default.” 

In the instant case, there was evidence to sustain the findings of the jury that 
defendants negligently failed to insert in the policy a clause showing that plaintiff 
was lessee, and not owner in fee, of the lot on which the building was located at 
the date of the issuance of the policy, and that plaintiff is entitled to recover of 
defendants, as damages, the sum of $5,000. Defendants rely principally upon their 
contention that plaintiff, having, with full knowledge of all the facts affecting the 
validity of the policy, elected to sue the company, upon the contention that the 
policy was valid and enforceable against the company, cannot now maintain this 
action against defendants, as agents for the company, upon the contention that it . 
was void. 

Plaintiff, however, is not seeking to recover of defendants in this action upon 

the same cause of action as that upon which he sought to recover of the company. 
He sued the company upon the allegation that the policy issued to him by its agents 
was valid. When it was adjudged by a court of competent jurisdiction that the 
policy was void, with respect to the buliding, he sued the defendants upon the allega- 
tion that they had negligently failed to procure for, and to issue to, him a valid 
policy of insurance on said building, in accordance with their agreement. The 
doctrine with respect to election between inconsistent remedies has no application 
upon the facts of this case. This doctrine is founded upon the principle stated in 
Rounsaville v. Insurance Co., 138 N. C. 191, 50 S. E. 619, as follows: 
_ “The general principle is that when a person contracts with another, who is in 
fact an agent of an undisclosed principal, he may, upon discovery of the principal, 
resort to him or to the agent with whom he dealt, at his election. When, however, 
ke comes to a knowledge of the facts, and elects to hold the agent, he cannot 
aiterwards have recourse to the principal.” 


_ Plaintiff is not seeking to hold defendants liable on a contract to insure his 
building. He seeks to recover of them damages for breach of contract to procure 
for, and to issue to, him a valid policy. There is no contention by plaintiff that 
defendants are liable to him on a contract of insurance. He contends that they are 
liable for negligent failure to procure for and to issue to him, such contract. 


[2-4] If the plaintiff's action against the company had been tried in the superior 
court of Henderson county, instead of in the District Court of the United States, 
the policy of insurance, upon the admitted facts, would have been held valid, for it 
is held in the courts of this state that the provisions in a policy of insurance which 
restrict the agent’s power of waiver do not as a rule apply to an agent who has 
knowledge of the conditions existing at the inception of the contract. These condi- 
tions, it is held by us, may be waived by the agent, although embraced in the policy 
when it is delivered, for in these circumstances the agent’s knowledge is the knowl- 
edge of the principal. Alridge v. Ins. Co., 194 N. C. ——, 140 S. E. 706; Smith v. 
Ins. Co., 193 N. C. 446, 137 S. E. 310; Bullard v. Ins. Co., 189 N. C. 34, 126 S. E. 
179; Fireman’s Ins. Co. v.. Lumber Co., 186 N. C. 269, 119 S. E. 362; Johnson v. 
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Ins. Co., 172 N. C. 142, 90 S. E. 124. It is held otherwise in the federal courts, 
Northern Assurance Co., Ltd., of London v. Case (C. C. A.) 12 F. (2d) 551. In his 
opinion in that case, Parker, Circuit Judge, says: 

“In the federal courts it is well settled that where, as in this case, the policy 
provides that no officer or agent shall have power to waive any of its terms, except 
by written indorsement, mere knowledge on the part of the agent issuing the policy 
does not waive breach of the conditions therein contained.” 

Plaintiff could not have maintained this action against defendants if the policy 
delivered to him by them had not been adjudged invalid with respect to the build- 
ing by a court having jurisdiction of the action brought by plaintiff against the 
company. His cause of action against defendants, as stated in his complaint, for 
damages, arose only upon such adjudication, and he was therefore not put to an 
election, prior to the rendition of the judgment in the action which was removed 
to and tried in the federal court, as to whether he would sue the company as prin- 
cipal or the defendants as agents. 

[5] Furthermore, although the company denied liability under the policy for 
plaintiff’s loss by the destruction of both his building and his furniture, upon its 
contention that it was void as to both, it was held in the federal court that the 
policy, while void as to the building, was valid as to the furniture. Judgment 
was therefore rendered that plaintiff recover of the company on the policy 
for the loss by fire of his furniture. The judgment in that respect is supported by 
authoritative decisions of the federal court. Downey v. German Alliance Ins. Co. 
(C. C. A. 4th) 252 F. 701. It would have been held otherwise by the courts of 
this state, upon the authority of Coggins v. Ins. Co., 144 N. C. 8, 56 S. E. 506, 8 
L. R. A. (N. S.) 839, 119 Am. St. Rep. 924. See Mortt v. Ins. Co., 192 N. C. 8, 133 
S. E. 337, 47 A. L. R. 645, in which Coggins v. Ins. Co., is followed as an authority. 
It cannot be held that plaintiff is estopped from maintaining this action against de- 
fendants, upon the principle of election of remedies by his action against the com- 
pany in which he recovered judgment upon the policy against the company upon 
the holding that the policy was valid with respect to the furniture. 

We find no error in the refusal of defendants’ motion for judgment as of non- 
suit. We have considered the other assignments of error based upon exceptions ap- 
pearing in the case on appeal. They cannot be sustained. Upon the facts admitted 
in the pleadings and found by the jury, as appears from their answers to the ma- 
terial issues, submitted by the court, defendants are liable to plaintiff in this action, 
and the judgment is affirmed. 

No error. 

McINNES v. SOUTHERN HOME INS. CO. OF THE CAROLINAS. (No. 12330.) 
Supreme Court of South Carolina. Dec. 9, 1927. 
140 Southeastern Reporter 696. 
INSURANCE—AWARD BY APPRAISERS FAILING TO ASCERTAIN 

SOUND VALUE REQUIRED BY POLICY AND ARBITRATION AGREE- 

MENT HELD INVALID. 

Where appraisers, appointed in conformity with provisions of tornado 
policy for arbitration, failed to ascertain and state the sound value in accordance 
with the terms of the policy and the arbitration agreement, insured was not 
bound by the appraisal and it was null and void. 


(For other cases, see Insurance, Dec. Dig: §574[1].) 

Appeal from Common Pleas Circuit Court of Charleston County; M. L. Bon- 
ham, Judge. 

Action by Mrs. Lillie E. McInnes against the Southern Home Insurance 
Company of The Carolinas. Judgment for less than sued for, and plaintiff appeals. 
Reversed and remanded for a new trial. 

Graydon & Graydon, of Columbia, for appellant. 

Augustine T. Smythe, of Charleston, for respondent. 

Stasier, J. This is an action on an insurance policy. 

The facts as we gather them from the record are as follows: 

For a period of one year from October 10, 1923, the defendant insurance com- 
pany insured the plaintiff against all direct loss or damage by tornado, windstorm, 
or cyclone, to her dwelling house in the city of Charleston, to an amount not 
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exceeding $2,000. The policy containz:d a provision that, in case the insurer and 
the insured should disagree as to the amount of any loss or damage, the matter 
should be submitted to two disinterested appraisers, one to be appointed by each 
of the parties, who should together “estimate and appraise the loss, stating 
separately sound value and damage.” The policy further provided that the two 
appraisers should first ‘select an umpire, and, failing to agree, should submit 
each subject of difference to him. 

In September, 1924, plaintiff's house was damaged by a windstorm, and in 
due time thereafter, in compliance with the terms of the policy, she gave notice 
of her loss in writing to the company, later rendering a statement of such loss 
with demand for payment. 

The company, after some investigation, denied all liability, claiming that the 
damage done to the building was due to its poor physical condition, that the roof 
was defective, permitting rain to enter and injure the house, and that the damage 
was not caused by the windstorm as claimed by the insured. In November, 1924, 
after the company had denied liability, the parties entered into a nonwaiver 
agreement, “by which they agreed that any action taken by the defendant in 
investigating and ascertaining the amount of loss or damage to the property of 
che plaintiff caused by the windstorm * * * should not waive or invalidate any 
of the conditions or any rights whatever of either of the parties to the agreement.” 

In December, 1924, in conformity to the provisions of the policy for arbitra- 
tion, the insurer and the insured entered into an agreement appointing appraisers 
to ascertain and fix the sound value of the plaintiff’s property and the amount of 
loss or damage thereon. The appraisers, after appointing an umpire, by their 
award fixed the damage to the plaintiff’s house at $260, but they did not, as 
required by the provisions of the submission, ascertain and fix the “sound value” 
of the property. 

The plaintiff refused to accept the amount awarded and brought this action 
for the whole amount of the policy, $2,000. The defendant by its answer set up 
a number of defenses; upon trial all were withdrawn except the submission and 
the award of the appraisers. 

At the close of the plaintiff’s testimony, the defendant moved the court to 
direct a verdict for the plaintiff for $260 on the ground that the plaintiff was 
hound by the award; the motion was opposed by plaintiff’s counsel upon the 
several grounds set out in the record, but was granted by the court. The plaintiff 
appeals. 

Under our view of the case, it will be necessary to consider only those 
exceptions which impute error to the trial judge in directing the verdict. The 
appellant’s position is thus stated: 

“The appraisers having failed to ascertain and state the ‘sound value’ in 
accordance with the terms of the policy and the arbitration agreement, it follows, 
as a matter of law, that plaintiff was not bound by the appraisal, and that the same 
was null and void.” 

This contention is meritorious and is supported by authority. 

In 26 C. J. 243, we find: 

“An award must conform in form and substancd to the requirements of the 
policy and the agreement for submission. * * * If there is failure to pass upon 
all the matters submitted to arbitration, or if the award covers only a part of 
the loss or damage included in the submission, the award is not binding.” 

In 13 Am. & Eng. Ency. of Law, 364, it is said: 

“It (the award) must be in strict compliance with the terms and conditions 
under which it is made.” 


In Cooley on Insurance, at p. 3646, the writer says: 


“Where both an insurance policy and a submission to appraisal thereunder 
require the finding of both sound value and damage, a failure of the appraisers to 
find the sound value is a fatal variance, which cannot be helped by assuming 
that the blank left in the award where the sound value should have been inserted 
was intended as a finding that there was no sound value, nor by a contention that 
the finding of sound value was immaterial.” 

_ In Mason vy. Fire Ass’n of Philadelphia, 23 S. D. 431, 122 N. W. 423, we find 
(quoting syllabus) : 
“Appraisers of the loss on insured property were appointed, by the terms of 
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the agreement for submission, to estimate ‘the sound value and loss’ upon the 
property damaged and destroyed. In their award they stated that they had care- 
fully examined the premises and remains of the property ‘in accordance with the 
foregoing appointment, and have determined the loss and damage’ to be an 
amount specified. Held, that the award was not in accordance with the sub- 
1nission. 

The case of Continental Insurance Company v. Garrett (C. C. A.) 125 F. 589, 
is directly in point. In that case, as in the present case, both the policy and the 
submission provided that the appraisers should together estimate and appraise 
the loss, stating separately sound value and damage. 

The award in that case which is set out therein in full, states the amount of 
loss or damage agreed upon by the appraisers, but does not give the sound value 
of the property. The learned judge who delivered the opinion of the court said: 

“The submission required the appraisers to determine two things, and two 
things only, for the submission was only for the purpose of determining the 
amount of loss, and no other defense open to the insurer was submitted. The 
policy itself required that the appraisers should state ‘separately sound value and 
damage,’ and the submission, in no less than four distinct paragraphs, required 
that both the sound value and loss or damage should be estimated or appraised. 
* * * The award is, therefore, not in accordance with the submission, because the 
sound value has not been estimated or appraised * * * the direction to assess 
both the sound value and the loss and damage cannot be said to have been 
immaterial to either party. If followed, the appraisers would have been compelled 
to have exercised much care in their estimate, inasmuch as the appraisement of 
ihe sound value and the loss and damage to that would necessarily involve an 
assessment of the value of the remains. Thus some security was provided against 
inconsistent appraisements. Neither is this such an award as should be upheld 
by any strained interpretation that the appraisers meant by the unfilled blank in 
their written award to find that the sound value was identifical with the loss and 
damage reported.” 

We think that the legal principles stated in the foregoing authorities govern 
in the present case, unless it is shown that a different rule has been created by 
statute. It is to be observed that the two cases cited—the Mason and Garrett 
Cases—were actions on fire insurance policies. The rule in this state, with 
reference to ascertaining and fixing, by submission and award, the loss or damage 
by fire to property covered by a fire insurance policy; is fixed by statute. See 
Ford v. George Washington Fire Insurance Company, 139 S. C. 212, 137 S. E. 
678; Aiken v. Home Insurance Company, 137 S. C. 248, 134 S. E. 870. 

But, as we have stated, the insurance in this case is one against loss or 
damage by tornado, windstorm, or cyclone. No statute has been cited that fixes, 
in submission and award under a policy of this kind, a rule for determining the 
loss. It is clear, therefore, applying the principles announced, that the award was 
invalid as not complying with the provisions of the submission, and was not a 
good defense to the action by the plaintiff on the insurance policy. There was 
error in refusing to submit the case to the jury. 

The judgment of the circuit court is reversed and the case remanded for a 
new trial. 


Watts, C. J., and Cothran, Blease, and Carter, JJ., concur. 


OSTERKAMP vy. ZIGLER, Assessor for Hughes County, et al. (No. 6333.) 
Supreme Court of South Dakota. Dec. 20, 1927 
216 Northwestern Reporter 856. 

1. INSURANCE—STATE WAS NOT LIABLE FOR LOSS OF OATS BY 
HAIL, WHERE LAND WAS NOT PROPERLY LISTED FOR INSUR- 
ANCE BEFORE LOSS (LAWS 1919, c. 244, §5, AS AMENDED BY LAWS 
1921, c. 265, §1). 

State was not liable, under Laws 1919, c. 244, §5, as amended by Laws, 1921, 

c. 265, § 1, for loss of crop of oats by hail, where land had not been properly listed 

ior hail insurance tax before loss occurred. 


(For other cases, see Insurance, Dec. Dig. § 13%.) 
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2 INSURANCE—ASSESSOR, NEGLIGENTLY FAILING TO RETURN 
LAND FOR HAIL INSURANCE TAX, WAS LIABLE FOR HAIL DAM- 
AGE, LESS AMOUNT OF PREMIUM (LAWS 1919, c. 244, §5, AS 
AMENDED BY LAWS 1921, c. 265, §1). 

Where failure to return land for hail insurance tax, under Laws 1919, c. 244, 
§5, as amended by Laws 1921, c. 265, §1, was due solely to negligence of county 
tax assessor, assessor was liable for hail damage to crop of oats, less amount of 
insurance premium. 


(For other cases, see Insurance, Dec. Dig. § 13%.) 


Appeal from Circuit Court, Hughes County; John F. Hughes, Judge. 

Action by Lorenze Osterkamp against Charles W. Zigler, as Assessor for 
Hughes County and others. From judgment for defendants, plaintiff appeals. 
Reversed. 

Johnson & Johnson, of Pierre, for appellant. 

Fuller & Robinson, of Pierre, and the Attorney General, for respondents. 

Pou.EY, J. This action is brought to recover damages caused by hail to a 40- 
acre field of oats owned by plaintiff. The defendant, Charles W. Zigler, is the 
county assessor. After the storm that caused the damage, plaintiff filed his claim 
there is no liability on the part of the state, unless the land has been properly 
listed for hail insurance, had the loss adjusted, but later on learned that said land 
had not been listed for hail insurance, and refused to pay the loss. 

[1] Under the authority of Fillbach v. Van Camp, 47 S. D. 407, 199 N. W. 246, 
there is no liability on the part of the state, unless the land has been properly 
listed for hail insurance tax before the loss occurs. But plaintiff, claiming that 
the land had been properly listed with the assessor, and that the failure to list 
it with the auditor was because of the negligence of the assessor, brings this 
action against the assessor to recover the damage occasioned to him through the 
negligence of the assessor in failing to properly list the land with the county 
auditor. 

Section 5 of chapter 244, Session Laws of 1919, as amended by section 1 
of chapter 265, Sessions Laws of 1921, reads as follows: 

“It shall be and is hereby made the duty of each and every county, city, 
township and village assessor in the state, each, within his respective district, 
at the time of listing the property for assessment, to return the number of acres 
in crop or to be sowed or planted to crop in the year of such assessment in every 
tract, parcel or subdivision of land assessed, together with the name of the 
person in whose name the land is taxed and also the name of the occupant, 
cropper, tenant or tenants, if any. Such assessor shall specify the number of 
acres of wheat, oats, barley, rve, flax, speltz, corn, cane, alfalfa, proso, millet, 
buckwheat and sorghum in each and every tract, parcel or subdivision of agricul- 
tural land assessed and if said land at the date of such assessment has not been 
rlanted to crop, and he cannot determine the number of acres which wilbbe planted 
to such crops in that year, he shall return the total number of acres under plow or 
cultivation in each tract and for the purposes of this act the total number of acres 
under plow or cultivation, so returned, shall be taken and considered to be the 
iumber of acres in crop, unless the owner or occupant of said land shall, on or 
before twelve o’clock noon, the first day of June, or on or before twelve o’clock 
soon the fifteenth day of June, 1921 (as provided in section 7) of each year, file 
with the county auditor of the county in which said land is situated, a statement 
duly verified by oath, describing the number of acres in crop and specifying the 
kind : grain in substantially the following form, to wit: [Here follows form of 
report. 

“Thg report so made by the assessor shall be the basis for computing the 
premium for hail insurance. If, however, the owner, occupant or lessee of such 
land shall file as above provided a statement showing the number of acres in 
crop, then and in that event such statement shall become and be the basis for 
«stimating the premium chargeable to such tract of land.” 

This section makes it the absolute duty of the assessor to return, for the 
purpose of the hail tax, every tract of land in his assessing district on which 
there is a growing crop, and the returns so made by him is the basis for comput- 
ing the premium for hail insurance. It is true that tha crop owner has a right 
to file a statement correcting the return made by the assessor, and if such state- 
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ment is filed, it shall become the basis for estimating the premium chargeable to 
such tract of land. In this case no such correction was made. 

At the trial the assessor testified that: 

“When I made my return to the county auditor, I knew the exact description 
of the L. Osterkamp land near Blunt, and the only reason why I did not put 
in the correct description of the land for hail insurance was because I forgot to 
make the correction.” 

[2] In other words, the failure to return plaintiff’s land for the hail insurance 
tax was due solely to the negligence of the defendant as assessor. This being 
true, the defendant should be held liable for the damage caused by such negli- 
gence, and plaintiff should have had judgment for the amount of the damage 
caused by the hail, less the amount of the premium. 

The judgment appealed from is reversed. 


Campbell, P. J., concurs in result, and Sherwood, Burch, and Brown, JJ, 
concur. 


EPPERSON v. WESTCHESTER FIRE INS. CO. 
Supreme Court of Tennessee. Oct. 15, 1927. 
299 Southwestern Reporter 776. 

INSURANCE—FALSE STATEMENTS IN PROOFS UNDER FIRE POLICY 

WILL NOT DEFEAT RECOVERY UNDER ANOTHER POLICY ISSUED 

BY DIFFERENT COMPANY. 

Recovery under fire insurance policy held not defeated by false statements 
in proofs made under another policy issued by different company. 

(For other cases, see Insurance, Dec. Dig. § 552.) 


Appeal from Circuit Court, Hamilton County; Oscar Yarnell, Judge. 

Action by Miss Mollie Epperson against the Westchester Fire Insurance 
Company. Judgment for defendant in court of appeals, and plaintiff petitions for 
review. Reversed and remanded. 

C. A. Noone and Joe V. Williams, both of Chattanooga, for Epperson. 

G. B. Murray, C. S. Littleton, and Cooke, Swaney & Cooke, all of Chattanooga, 
tor Westchester Fire Ins. Co. 

CHAMBLISS, J. This was a suit on a fire insurance policy covering household 
goods and other personal effects. In a companion suit heard with this the father 
of plaintiff was denied recovery on a policy held by him in another company on 
goods located in the same building, and destroyed in the same fire, on the ground 
of misrepresentations as to the property covered by his policy. The judgment in 
his case is not here for review. The daughter, petitioner here, complains of the 
judgment of the Court of Appeals, denying her recovery on her separate policy 
in a different company, because it is rested on the ground that she joined with her 
father and was a party to the false representations made by him to the adjuster 
touching his claims. The petition has been granted and argument thereon heard. 

From the opinion of the Court of Appeals and examination of the record it 
does not appear that this petitioner “swore :falsely to any paper which was filed 
with her company” (Court of Appeals Op. p. 5), or was guilty of making to the 
representative of her company any material misrepresentations as to her claim. 
The provision of the policy relied on by the defendant is as follows: 

“This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise any material fact or circumstance concerning this insurance 
or the subject thereof; or if the interest of the insured in the property be not 
truly stated herein; or in case of any fraud or false swearing by the insured 
touching any matter relating to this insurance or the subject thereof, whether 
before or after a loss.” 


The italics are ours, and emphasize a distinction which we conceive to be 
controlling here. ; 

Conceding that petitioner was a party to material misrepresentations made 
by or on behalf of her father concerning his claim under his separate policy 
(which she claims were made under a mistake or misunderstanding), we are not 
of opinion that such conduct can be so related to her claim under a separate 
policy in another company as to invalidate her claim. ‘This is so, not only by 
the terms of the policy provisions relied on, but it is accord with well-established 
general rules. “A recovery is not defeated by false statements in proofs made 
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under another policy issued by a different company on the same property.” 26 
C. J. 383. And Williams v. Virginia State Ins. Co., 106 Va. 259, 55 S. E. 680, 
appears to be in point, holding that false representations as to the property 
insured under one policy do not avoid another and different policy; that the two 
“are wholly distinct and separate contracts, and fraud with reference to one 
would not vitiate the other.” In this Virginia case the parties were the same to 
hoth policies; the contracts only being distinct. The rule more certainly applies 
when, as here, the parties involved are wholly different. 
Reversed and remanded. 


FOSTER v. ILLINOIS TRAVELERS’ HOME FIRE INS. CO. OF CHICAGO. 
Supreme Court of Tennessee. Dec. 17, 1927. 
300 Southwestern Reporter 7. 
iNSURANCE—MORTGAGEE HELD NOT ENTITLED TO RECOVER 

UNDER FIRE POLICY PROVIDING THAT INSURED MUST BE 

“SOLE OWNER” OF BUILDING AND LAND. 

Mortgagee held not entitled to recover for loss of building under fire insurance 
:olicy providng that the policy should be void, if the interest of the insured was 
not unconditional and soieownership, or if the subject of the insurance was a 
building on ground not owned by the insured in fee simple, since mortgagor was 
“sole owner.” 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 


Appeal from Chancery Court, Shelby County; D. W. De Haven, Chancellor. 

Bill by T. J. Foster against the Illinois Travelers’ Home Fire Insurance Com- 
pany of Chicago. Decree for defendant, and complainant appeals. Affirmed. 

R. O. Valley, of Memphis, for appellant. 

Robt. Lee Bartels, of Memphis, for appellee. 

McKinney, J. On May 11, 1926, complainant, Foster, made a loan of $6,500 
to Oliveri, which was secured by a deed of trust on a frame store building located 
on the corner of Lyceum and Grand Opera streets, near the city of Memphis. 

About July 2, 1926, Foster applied to Cleveland & Hughes, insurance agents 
and brokers, in the city of Memphis, for insurance on said building, and on said 
day Hughes, accompanied by Foster, made a personal inspection of said property. 
Foster disclosed to Hughes the true state of title to said property. Hughes 
advised Foster “that he was insured.” 

On July 5, 1926, Foster left’ for California. 

Later the company in which Hughes had insured said property ordered the 
policy canceled. Thereupon Hughes called up Smith, local agent for the defend- 
ant company, and asked if he could place insurance upon said building. He was 
told that he could, Smith agreeing to accept Hughes’ inspection of the property, 
and requested that Hughes furnish him a description of the property. An erron- 
eous description was furnished by some employee in Hughes’ office, upon which 
the policy was issued to Foster covering a similar building owned by Oliveri in 
the middle of the block, and which was:already covered by a policy issued by 
defendant. None of the agents or employees of defendant undertook to locate 
or inspect said building, but relied upon the inspection made by Hughes. The 
policy in question was for $3,000, was issued on July 24, 1926, and the premium 
of $90 was paid by Foster, who deposited the policy in his lock box without 
having read it. The building was destroyed by fire on October 28, 1926. 

No written application for the insurance was made by Foster, and the policy 
was payable to him without disclosing the fact that he was only a mortgagee and 
not the owner. The purpose of the bill was to reform the policy with respect 
> ee of the property and to recover a decree for the face value 
thereof. 

The bill was demurred to and the demurrer sustained and the bill dismissed. 

Third ground of the demurrer is as follows: 

_ “It appears upon the face of the bill that the complainant was not the owner 
of the property which was destroyed and for which he seeks a recovery upon the 
contract of insurance, but merely held a mortgage upon said property to secure 
an indebtedness owing to him.” 

The policy contains this provision: 

“This entire policy shall be void unless otherwise provided by agreement in 
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writing added hereto, (a) if the interest of the insured be other than unconditional 
and sole ownership; or (b) if the subject of insurance be a building on ground 
not owned by the insured in fee simple.” 

It is generally held that stipulations of this character are reasonable and valid, 
and a breach thereof will avoid the policy. 26 C. J. 170, and cases cited in notes. 

On page 171 of the same book, it is said: 

“Where such conditions are contained in the policy, and there is no state- 
ment of the title or specific interest, an acceptance of the policy amounts to a 
representation by insured that his title or interest is that stated in the condition, 
and if his title or interest is substantially different the insurance is avoided. It 
nas been held, however, by some authorities that, where there is no written appli- 
cation and no inquiries are made, the mere acceptance of a policy providing that 
it shall be void if the interest of insured is other than that specified in the policy 
does not constitute a representation or warranty as to the nature of insured’s 
utle.” 

By referring to the cases in the notes it will be seen that the decided weight 
of authority supports the rule, while the exception is sustaind by the courts of 
illinois, Indiana, Nebraska, and Washington. It seems that Illinois adopted the 
majority rule in Crikelair y. Citizens’ Insurance Co., 168 Ill. 309, 48 N. E. 167, 
61 Am. St. Rep. 119. 

The purpose of the condition is thus stated in Phenix Ins. Co. v. Hilliard, 59 
Fla., 590, 52 So. 799, 138 Am. St. Rep. 171: 

“The just and reasonable purpose of insurance policies in requiring the 
insured to have the ‘unconditional and sole ownership’ of the property insured is 
10 give protection to only those upon whom the loss insured against would 
inevitably fall but for the insurance, and to avoid taking risks for those whose 
lack of interest or whose contingent interest in the property insured might tend 
to encourage carelessness or wrongdoing in [its] use or preservation.” 

And in Groce vy. Phoenix Ins. Co., 94 Miss. 201, 48 So. 298, 22 L. R. A. €N. S.) 
732, it was said: 

“The purpose of this provision is to prevent a party who holds an undivided, 
or contingent, but insurable, interest in property from appropriating to his own 
use the proceeds of a policy, taken upon the valuation of the entire and uncondi- 
tional title, as if he were the sole owner, and to remove from him the temptation 
to perpetrate fraud and crime; for, without this, a person might thus be enabled 
to exceed the measure of an actual indemnity. But where the entire loss, if the 
property is destroyed by fire, must fall upon the party insured, the reason and 
purpose of this provision does not seem to exist.” 

In our opinion, not only the decided weight of authority, but the better 
reasoning, supports tha majority rule. 

In Insurance Co. v. Crockett, 7 Lea, 727, it was said: 

“It is settled law that a party seeking insurance is bound! to disclose every 
fact which enhances or is material to the risk about to be undertaken, and the 
nondisclosure of any fact, intentionally, which would vary the risk, is regarded 
as a fraud; and it seems, even if the material fact should be unintentionally 
concealed, still the effect being the same on the insurer, and a party being 
assumed to know or have the means of knowledge of all such facts with reference 
to his own property, the like result would follow.” 

Catron v. Tennessee Ins. Co., 6 Humph. 177, while not directly in point, tends 
to support the rule. 

This court in Light v. Insurance Co., 105 Tenn. 480, 58 S. W. 851, and cases 
cited therein, held that a mortgagor or conditional vendee can recover where 
such a condition is stipulated in the policy upon the theory that, such person 1s 
the entire, unconditional, and sole owner of the goods, and that failure to disclose 
the lien does not increase the risk. 


In the instant case, under these authorities, Oliveri was the sole owner of 
the building, and had he effected the insurance without disclosing the mortgage, 
he could have recovered, providing there was no fraud. 


In other words, under the decisions of this court, the mortgagor and vendor, 
where a lien on or title to the property is retained, is held to be the real owner. 
It follows that, if Oliveri was the true owner, Foster was not, and hence’ he 1s 
precluded by the stipulations in the policy. 
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Entertaining these views, it results that the decree of the chancellor will be 
efirmed. 


KIRKPATRICK et al. v. GREAT AMERICAN INS. CO. et al. (NO. 557.) 
Court of Civil Appeals of Texas. Waco. Sept. 29, 1927 
Rehearing Denied Nov. 3, 1927. 
299 Southwestern Reporter 943. 
1. INSURANCE—ASSIGNEE OF INSURANCE POLICY AND ADJUSTED 

CLAIM TOOK ONLY SUCH RIGHTS AS ASSIGNOR HAD. 

Where insured sold and assigned fire insurance policy and adjusted claim for 
face amount of policy, assignee took only such rights to fund paid by insurer into 
court in interpleader suit as assignor had. 

(For other cases, see Insurance, Dec. Dig. § 213.) 


2. INSURANCE—WHERE GRANTOR UNDER TRUST DEED TAKING 
OUT INSURANCE FOR GRANTEE’S BENEFIT PURSUANT TO 
AGREEMENT FAILED TO HAVE LOSS MADE PAYABLE TO 
GRANTEE, GRANTEE HAD EQUITABLE LIEN ON PROCEEDS OF 
POLICY. 

Where grantor executing trust deed agreed with grantee to take out insurance 
on property covered by trust deed for benefit of grantee and procured policy 
on property, but failed to have loss made payable to grantee as his interest might 
appear and property was destroyed by fire, grantee had an equitable lien on pro- 
ceeds of policy. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 


Appeal from McLennan County Court; James R. Jenkins, Judge. 

Suit of interpleader filed in justice court by the Great American Insurance 
Company against J. G. Kirkpatrick, the Itasca National Bank and others. From a 
judgment in the county court, the named defendants appeal. Affirmed as re- 
formed. 

Wear & Wear, of Hillsboro, for appellants. 

S. J. T. Smith, of Waco, for appellees. 


STANFoRD, J. This was a suit of interpleader, filed in the justice court by ap- 
pellee Insurance’ Company, in which it alleged it had issued a fire policy covering a 
barn on a farm occupied by appellant Kirkpatrick, against which farm the Federal 
Land Bank of Houston had a first lien; that J. B. McCauley had a second lien, that 
the Itasca National Bank claimed some kind of lien or claim, the nature of which 
it did not know; that on October 14, 1925, said barn burned; that it was ready to 
pay the face of said policy, to wit, $200, but by reason of said adverse claims to 
said fund it did not know to whom said amount should be paid, and it deposited said 
sum in the registry of the court and prayed that all said parties be cited to appear 
and their respective claims to said fund determined, etc. The Land Bank answered, 
in substance, that it made a loan on said land to J. G. Kirkpatrick, secured by 
deed of trust on said land, and, in addition to the security of the land, it required 
the improvements to be insured with the policy payable to it as its interest might 
appear; that the insurance it required covered only the residence on said land, and 
that such policy was issued for its benefit and it had same in its office at Houston; 
that another policy was obtained on the barn for $200, and said barn was destroyed 
by fire and said loss adjusted at $200; that the improvements on the land formed 
a part of its security and that the loss of the barn lessened its security and by 
reason of these facts it was entitled to have said $200 credited on its loan, but 
that J. B. McCauley, as it was informed, had foreclosed a second lien on said land 
and acquired title to same, and that if so, it was willing for said $200 to be ad- 
judged to J. B. McCauley. J. B. McCauley alleged that he was entitled to said $200 
because at the time said-barn was burned he had a second lien on said farm on 
which said barn was situated and all improvements on same, and that said lien was 
a valid and subsisting lien on said barn, evidenced by vendor’s lien notes and deed 
of trust; that subsequent to said loss said notes were reduced to judgment in the 
sum of $8,056.52, and under which judgment he was entitled to the title and pos- 
session of the farm on which said barn was burned, and that his lien was first 
and superior to all other liens and claims to said funds, save and except a first lien 
held by the Federal Land Bank of Houston, and that said bank had waived its 
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said lien in his favor and had agreed that said fund might be paid over to him: 
that at the time he sold said farm to J. G. Kirkpatrick and retained said second 
lien notes, the said J. G. Kirkpatrick expressly promised and agreed with him to 
procure all the insurance he could on the improvements on said farm, and that he, 
Kirkpatrick, would pay the premium thereon and have the usual loss payable clause 
attached to said policy, payable to him, J. B. McCauley, and that he relied upon 
said promise and agreement and believed that said loss payable clause was at- 
tached to the policy for $200 on said barn, and did not know it was not so at- 
tached until said barn was burned, etc. J. G. Kirkpatrick answered, alleging that 
he took out the policy of insurance on the barn on said farm and paid the prem- 
iums on said policy and said policy was in full force at the time said barn was 
burned; that he was the owner and in possession of said farm and barn at the 
time said policy was issued and at the time said barn burned, and that after the 
adjustment of the loss in the sum of $200, he sold and assigned said policy and 
adjusted claim for $200 to H. E. Chiles for the benefit of the Itasca National 
Bank, and asked that judgment be rendered for said bank. The Itasca National 
Bank answered, setting up substantially the same facts as alleged by J. G. Kirk- 
patrick, alleging it had purchased said claim for a valuable consideration, etc., 
and prayed that it be permitted to recover said $200, etc. 

The trial in the county court resulted in a judgment in favor of appellee J. 
B. McCauley, and J. G. Kirkpatrick and the Itasca National Bank prosecute this 
appeal and present the record here for review. 


[1] It will be observed that the controversy in this case narrowed down to one 
between appellant Itasca National Bank and appellee J. B. McCauley. Whatever 
right, if any, the Federal Land Bank of Houston had to said $200 it relinquished 
to said J. B. McCauley. Whatever right, if any, appellant J. G. Kirkpatrick had 
to said $200 he transferred to the appellant bank. At the time this transfer to 
said bank was made, the barn had burned and the loss had been adjusted in the 
sum of $200, and at said time either J. B. McCauley or J. G. Kirkpatrick had the 
right to receive said $200. If J. G. Kirkpatrick was the owner of and had the 
right to receive said fund, then the transfer conferred the same right upon the 
bank; but if Kirkpatrick had no such right, then his transfer conferred no right 
upon the bank, for by said transfer the bank took only such rights to said fund as 
Kirkpatrick had. So what were the rights of Kirkpatrick, if any, to said fund 
at the time he executed the transfer to the bank? The case was tried before the 
court without a ury, and, at the request of appellants, the court filed findings of 
fact and conclusions of law. Among other findings of fact the court found: 

“I find that during the year 1919, J. B. McCauley sold to J, G. Kirkpatrick the 
103 acres of land * * * and that he retained a series of vendor’s lien notes 
against said land, which was also secured by a deed of trust on said land and im- 
provements. * * * I further find that during the latter part of the year 1925 or 
early part of 1926, the said J. B. McCauley reduced his said second lien notes to 
judgment * * * in the approximate sum of $8,000. * * * I further find 
that the said J. B. McCauley had on two previous occasions * * * instituted 
suit on said notes and that both of said suits had been settled and dismissed and 
that as a part of the consideration for such settlement and dismissal, the said J. G. 
Kirkpatrick had specifically agreed with the said J. B. McCauley that he would 
procure and maintain all of the insurance on the building and improvements situ- 
ated on said farm that he was able to get, and that he would have attached to 
the policy or policies the loss payable clause in favor of J. B. McCauley as his 
interest might appear. * * * TIT further find, in pursuance of the obligations 
and agreement above mentioned, that on June 2, 1923, the said J. G. Kirkpatrick 
applied to A. W. Young & Son, agents for the Great American Insurance Com- 
pany, and that on said date the said Young & Son did issue to him a three-year 
policy on the farm improvements on the land above mentioned for $200 on the 
barn on said farm, * * * as particularly shown by the policy No. 1-251 on 
file in this case; but I further find said policy did not contain the loss payable 
clause in favor of J. B. McCauley or anyone else. * * * I further find that 
neither the said McCauley or Smith (his attorney) learned that said loss payable 
clause was not so attached to said policy until after the barn was burned.” 

[2-4] The above findings of the court are fully supported by the evidence, and 
on such findings the trial court was correct in rendering judgment for appellee J. 
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B. McCauley. If the mortgagor agrees with the mortgagee to take out insurance on 
the mortgaged property for the benefit of the mortgagee, and does procure a policy 
on such property, but fails to have the loss made payable to the mortgagee, as his 
interest may appear, the mortgagee, in case of a loss, will have an equitable lien 
upon the money due on such policy. Equity regards that as done which should have 
been done. Mosley v. Stratton (Tex. Civ. App.) 203 S. W. 397; Walter Connally & 
Co. v. Hopkins (Tex. Civ. App.) 195 S. W. 658; Chipman v Carroll, 53 Kan. 163, 
35 P. 1109, 25 L. R. A. 308; 4 Cooley’s Ins. Briefs, § 3706; Wheeler v. Insurance 
Co., 101 U. S. 439, 25 L. Ed. 1056; 26 C. J. p. 442, § 590. There can be no doubt 
but that by reason of the obligation on the part of Kirkpatrick to insure said 
property for the benefit of McCauley, that J. B. McCauley acquired an equitable 
lien on said $200. It is also true his equitable lien accrued prior to the transfer 
to the Itasca National Bank, and it seems to be the settled rule of law in this state 
that assignments, whether legal or equitable, take effect in the order in which they 
are made. As said by our Supreme Court in Hess & Skinner Engineering Co. v. 
Turney, 110 Tex. 155, 216 S. W. 623: 

“In our opinion the rule is sound, which gives priority in rank to equitable as- 
signments in the order of their dates, without regard to notice to the debtor. 
* * * The debtor is fully protected because he is not affected by the assignment 
until notified, and the subsequent assignee, in dealing with a chose in action, is 
chargeable with knowledge that he can get no better right than that of his as- 
signor.”” 

: See, also, West Texas Lumber Co. v. Tom Green County (Tex. Civ. App.) 188 
S. W. 283; First Nat. Bank v. O’Neil Engineering Co. (Tex. Civ. App.) 176 S. W. 
78; Henke & Pillot v. Keller, 50 Tex. Civ. App. 533, 110 S. W. 783; Southern 
Surety Co. v. Guaranty State Bank (Tex. Civ. App.) 275 S. W. 444; Rotsky v. 
Kelsay Lumber Co. et al. (Tex. Com. App.) 228 S. W. 558.) 

We have considered all of appellants’ assignments, and, finding no error, over- 
rule same. The judgment of the trial court is affirmed. 

On Motion for Rehearing. 

[5-7] Under their fifteenth assignment, appellants contend the trial court er- 
roneously held that the costs incurred, by reason of J. G. Kirkpatrick and the 
Itasca National Bank seeking to establish their right to this fund in the county 
court, should be taxed against the said J. G. Kirkpatrick and the Itasca National 
Bank. The appellants were denied the recovery of any amount in the justice court, 
and were likewise denied the recovery of any amount in the county court. It is 
true in the county court the insurance company, having filed this as an interpleader 
suit, was allowed an attorney’s fee of $25 to be paid out of the fund in controversy, 
which was denied said company by the judgment in the justice court. So the 
judgment in the county court, as between appellee J. B. McCauley and the insur- 
ance company, being less favorable to McCauley than the justice judgment, as be- 
tween said parties, the insurance company would be entitled to recover of J. 
B. McCauley all court costs, if any were incurred in the county court in adjudi- 
cating this question of the interpleader’s attorney’s fees. But this could have no 
effect on the question of court costs in the county court, as between appellants and 
appellee J. B. McCauley, in adjudicating their rights to recover said fund. Only 
the court costs in the county court incurred by reason of appellants seeking to estab- 
lish their right to the fund in controversy are adjudged against said appellants. 
This was correct. Neither do we think the rules governing the disposition of 
court costs in a litigation to determine the ownership of a fund in the registry of 
the court are in any way different from the rules applicable in other cases. This 
assignment is overruled. 

__[8, 9] Under appellants’ sixteenth assignment, they contend, in effect, that the 
trial court erred in charging them with 6 per cent. interest on the fund in the registry 
of the court from the date the judgment was rendered in the justice court. The 
fund in controversy has never been in the possession of appellants, or either of them, 
but has been, since the institution of this suit, and still is, in the registry of the 
court. The judgment in favor of appellee McCauley is for the $200 less certain de- 
ductions, in the registry of the court. The judgment against appellants was not 
for any sum of money, but was, in effect, that they take nothing. The general 
tule is, that interest is of purely statutory origin and not the creature of the com- 
mon law, and that interest should be refused except in such cases as come within 
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the terms of the statutes. Such is the rule in this state. Heidenheimer v. Ellis, 
67 Tex. 426, 3 S. W. 666; McDaniel v. National Steam Laundry Co., 112 Tex. 
54, 244 S. W. 135; Walker v. Alexander (Tex. Civ. App.) 212 S. W. 713; 33 ¢. 
J. p. 183. There are three articles of our statutes providing for the recovery of 
interest, to wit: Articles 5070, 5071, and 5072 of the Revised Statutes 1925. Clearly, 
under no one of said articles were appellants, or either of them liable for interest on 
the fund in controversy. 

We sustain this assignment and in part grant this motion and reform the judg- 
ment of the trial court as follows: We hereby render judgment in favor of appellee 
J. B. McCauley for the $200 in the registry of the court, less $25 attorney’s fees 
allowed by the court for filing said suit of interpleader, and we adjudge all costs of 
this appeal against appellee J. B. McCauley. We adjudge all costs incurred in the 
justice court and county court against appellants J. G. Kirkpatrick and the Itasca 
National Bank. And the judgment as here reformed is hereby affirmed. 


ALSUP v. HAWKEYE SECURITIES FIRE INS. CO. (NO. 3439.) 
Court of Civil Appeals of Texas. Texarkana. Nov. 4, 1927. 
Rehearing Denied Nov. 10, 1927. 

300 Southwestern Reporter 223. 

2. INSURANCE—INSURER HELD NOT PRECLUDED FROM DECLAR- 
ING FORFEITURE FOR FORECLOSURE, BY ALLEGATION IN ANS- 
WER THAT, WHEN PURCHASED, INTEREST WAS DUE ON 
PROPERTY. 

In action on fire policy containing provision for forfeiture in case of foreclosure 
proceedings, defendant held not precluded from declaring forfeiture because of in- 
creased hazard by reason of foreclosure proceedings, though answer alleged that 
at time of purchase of property part of interest was due. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

4. INSURANCE—IN ACTION ON FIRE POLICY PROVIDING FORFEIT- 
URE FOR FORECLOSURE, ADMITTING DEEDS OF PLAINTIFF'S 
VENDOR IN EVIDENCE TO SHOW INCUMBRANCE HELD NOT 
ERROR. 


In action on fire policy containing provision for forfeiture if property was 
foreclosed on, admitting in evidence deeds of trust executed by plaintiff’s vendor to 
secure indebtedness over objection of plaintiff on ground that vendor’s contract 
had nothing to do with insurance policy, and that one of deeds was not covered by 
pleading, was not error, since burden was on defendant to show incumbrance on 
account of which insured property was being sold and instruments in question were 
admissible to prove fact. 

(For other Cases, see Insurance, Dec. Dig. § 654[1].) 

5. INSURANCE—INSURER SEEKING FORFEITURE OF FIRE POLICY 
FOR BREACH OF CONDITIONS WAS NOT OBLIGATED TO RE- 
TURN UNEARNED PREMIUM BEFORE INSISTING ON FORFEIT- 
URE. 

In action on fire policy, where insurer seeking to avoid policy because of viola- 
tion of forfeiture provision had not tendered unearned premium, it was held that 
insurer need not offer to return premium paid on policy before insisting on its in- 
validity by reason of breach of conditions contained in it. 


(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from District Court, Lamar County; Newman Phillips, Judge. 

Suit by G. M. Alsup against the Hawkeye Securities Fire Insurance Company on 
a fire insurance policy. Judgment for defendant, and plaintiff appeals. Affirmed. 

This was a suit by G. M. Alsup, appellant, against the Hawkeye Securities Fire 
Insurance Company, appellee. It was on a policy issued by appellee October 22, 
1923, insuring appellant for a term of three years in the sum of $1,800 against 
loss by fire of a dwelling house, in the sum of $150 against loss by fire of a 
smokehouse, and in the sum of $1,000 against loss by fire of a barn. The houses 
were part of a farm purchased by appellant of one Glasco. Appellant alleged 
that the dwelling house and smokehouse were totally destroyed, and the barn 
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damaged in the sum of $400, by fire December 30, 1923. In its second amended 
original answer, appellee alleged, among other things: 

“That, when the plaintiff purchased the property upon which the house is 
situated, covered by said policy of insurance, he purchased therewith a farm 
containing ——- acres that he made a cash payment thereon of only about $250, 
which was his total investment therein; that there was outstanding at the time two 
mortgages upon said property, one for the sum of $4,500, and a second mortgage 
for the sum of $1,750; that the interest upon said mortgages was past due when the 
plaintiff purchased said property, and that plaintiff, having assumed said mort- 
gages, continued in default of the payment of said interest; that by reason thereof 
said property was advertised for sale under a deed of trust given to secure the pay- 
ment of said second mortgage for the sum of $1,750, said advertisement having 
been made in accordance with the provisions in said deed of trust on or about the 
10th day of December, 1923; that the fire which destroyed said building occurred 
on the 30th day of December, 1923; that, in accordance with said advertisement 
and with the provisions of said deed of trust, said property was sold to the highest 
bidder by J. B. Bell, substitute trustee, on the first Tuesday in January, 1924, the 
same being the lst day of seid month, and said property was thereupon bid in by 
the Reynolds Mortgage Company, a corporation of Fort Worth, Tex., which is 
now the owner thereof that the policy sued on contains the following provision and 
condition : 

“‘This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if before a fire occurs the insured shall obtain or re- 
ceive information that foreclosure proceedings have been commenced, or that 
notice has been given or posted of sale of any property covered by this policy by 
virtue of any mortgage or deed of trust.’ 

“Defendant shows that prior to the fire the insured had notice that default 
had been made in the payment of interest upon said incumbrance upon said prop- 
erty, and that because thereof the same had been advertised for sale under the 
provisions of the deed of trust given to secure the same, and because of said facts 
said policy became void and ceased to be a binding obligation against this de- 
fendant, and no recovery can be had thereon by plaintiff.” 

In response to a special issue submitted to them, the jury found that, before the 
fire occurred, appellant received information that notices had been posted of the sale 
of the land on which the houses were situated under a deed of trust executed by 
Glasco (from whom appellant purchased the land) in favor of the Reynolds Mort- 
gage Company. On that finding “and the undisputed evidence” the court ren- 
dered judgment denying appellant a recovery of anything against appellee, and 
in favor of the latter for costs. Thereupon appellant prosecuted this appeal. The 
judgment also denied the Reynolds Mortgage Company (which became a party to 
the suit) the recovery it sought against appellee as the owner of indebtedness 
secured by a deed of trust in its favor on the land. The mortgage company did 
not appeal, and it is unnecessary to make further mention of it. 

Allen & Perfect and W. L. Willie, all of Paris, for appellant. 

Edgar Wright, of Paris, for appellee. 

_ Wiiison, C. J. (after stating the facts as above). [1] In his first, second, and 
third assignments of error appellant complains because the trial court overruled cer- 
lain special exceptions urged to the part of appellee’s second amended original 
answer set out in the statement above. 

One of the grounds of the exceptions was that it did not appear from the 
allegations in said part of said answer that appellant “had (quoting) any notice 
of the commencement of proceedings against him or any actual knowledge of the 
advertisement and sale of said property as provided by law.” 


It will be seen, on referring to the statements above, where the stipulation in 
question is set out, that it was that the policy should be void if before the fire 
occurred the insured obtained or received “information (quoting) that foreclosure 
Proceedings have been commenced or that notice has been given or posted of 
sale of any property covered by this policy by virtue of any mortgage or trust 
deed.” It will be seen further, on referring to said statement, that the allegation in 
said ariswer was not that the policy became void because foreclosure proceedings 
had been commenced in a court, but because appellant had “notice” before the fire 
occurred that default had been made in the “payment (quoting) of interest upon 
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said incumbrance upon said property and that because thereof the same had been 
advertised for sale under the provisions of the deed of trust given to secure the 
same. 

We are inclined to think the exceptions should have been sustained on the 
ground stated above. “Notice” is not always the equivalent of “information,” 
In law it often happens that a person is held to have “notice” of a fact about which 
he has no information whatever. But the error, if it was error, in overruling the 
exceptions of said ground, we think should be treated as harmless under rule 62a 
for the government of Courts of Civil Appeals (Golden v. Odiorne, 112 Tex. 544 
249 S. W. 822; Reisenberg v. Hankins [Tex. Civ. App.] 258 S. W. 904), for the 
testimony adduced to support the allegation in question was that, before the 
fire occurred, appellant was fully “informed” about the default in the payment of 
interest due and the advertising of the property for sale, and there is nothing in 
the record suggesting that the error may have resulted in any injury to him. 

[2] The other ground of the exceptions, to wit, that it appeared from allega- 
tions in said part of said answer “that (quoting) at the time of purchase of mort- 
gaged property part of interest thereon was due, which as a matter of law would 
preclude any forfeiture because of foreclosure,” we think is also untenable. That 
appellee knew at the time it issued the policy that interest was due on indebtedness 
secured by a mortgage or trust deed on the property did not affect its right to invoke 
the stipulation in question as a defense against the recovery sought against it by 
appellant. It might very well be said that having such knowledge appellee should 
not be heard to complain of the increased hazard due to the fact that the property 
was so incumbered, but such knowledge was not a reason why it should be denied 
a right to invoke the stipulation when the hazard was further increased by the fore- 
closure proceedings. Neil Bros., Grain Co. v. Ins. Co. (C. C. A.) 1 F. (2d) 904. 

[3] In his fourth assignment of error appellant complains because the trial court, 
sustaining objections thereto, excluded certain testimony offered by him; and in his 
fifth and sixth assignments complains because that court, overruling objections 
urged thereto, admitted certain testimony offered by appellee. The rulings com- 
plained of are not covered by bills of exceptions in the record sent to this court, 
and therefore the contentions cannot be considered here. 

[4] In his seventh assignment of error appellant complains because the trial 
court, over his objections thereto, admitted as evidence a deed of trust from O. F. 
Glasco and wife conveying the land on which the insured houses were situated to 
C. T. Burns, trustee, to secure their indebtedness in the sum of $4,500 to the Rey- 
nolds Mortgage Company; and in his eighth assignment complains, because the 
court, over his objections thereto, admitted as evidence another deed in trust from 
said Glasco and wife conveying the same land to said Burns as trustee to secure 
$687.20 interest on said $4,500. A ground of the objections to the evidence was 
that there was “no privity (quoting) of contract between Glasco and the mort- 
gage company, and whatever contract Glasco had with the Reynolds Mortgage 
Company had nothing to do with the insurance policy.” The admission of the 
deed of trust last mentioned as evidence was also objected to on the ground that 
it was “not covered by pleadings.” We do not think the testimony was objectionable 
on either of the grounds urged to it. It devolved on appellee to prove that the prop- 
erty insured was incumbered by a mortgage or trust deed securing the interest 
on account of which it was advertised for sale, and the instruments in question were 
admissible as evidence to prove the fact. The amount of the interest—whether it 
was $1,750 as alleged in said answer, or $687.20 as shown by the trust deed—was 
immaterial. ; 

[5] The assignment of error remaining undisposed of is that the trial court 
erred— , 
“in allowing the defendant to seek to avoid the policy on the ground set out in 
defendant’s second amended answer, when there is a general demurrer in the case, 


unless the defendant alleges a tender of the unearned premium and makes a 
proffer of same in open court.” 


The rule in this state seems to be to the contrary of appellant's contention. 
In Ins. Co. v. Willis, 70 Tex. 12, 6 S. W. 825, 8 Am. St. Rep. 566, it was held that 
an insurance company “need not offer to return the premiums paid ona policy 
before insisting upon its invalidity by reason of breach of conditions contained 
in it.” 
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We do not think the judgment is erroneous on any of the grounds appellant 
is entitled to urge here under his assignments of error. 
Therefore it will be affirmed. 


MEADOWS v. AMERICAN EAGLE FIRE INS. CO., et al. (NO. 5936.) 
Supreme Court of Appeals of West Virginia. Nov. 29, 1927. 
140 Southeastern Reporter 552. 
(Syllabus by the Court.) 

1, PRINCIPAL AND AGENT—AGENT MUST PERSONALLY PERFORM 
SUCH DUTIES OF HIS AGENCY AS REQUIRE JUDGMENT AND DIS- 
CRETION; AGENT MAY DELEGATE PURELY MINISTERIAL DE- 
TAILS. 

An agent must personally perform such duties of his agency as require judg- 
ment and discretion. He may, however, delegate purely ministerial details. 
(For other cases, see Principal and Agent, Dec. Dig. § 54.) 


2, INSURANCE—TO MAKE VALID INSURANCE CONTRACT, MINDS 
OF INSURER AND INSURED MUST MEET ON EVERY ESSENTIAL 
ELEMENT THEREOF. 

In order to make a valid insurance contract, the minds of the insurer and the 
insured must meet on every essential element thereof. 
(For other cases, see Insurance, Dec. Dig. § 130[1].) 
(Additional Syllabus by Editorial Staff.) 


3. INSURANCE—ALLEGED ASSENT BY INSURANCE AGENT’S CLERK 
TO VALUATIONS ON PROPERTY BY INSURED HELD NOT TO 
BIND COMPANY. 

Alleged assent by office clerk of insurance agent to valuation named by owner 
of insured property, which was beyond clerk’s authority, held not to bind defendant 
insurance company. 

(For other cases, see Insurance, Dec. Dig. § 89.) 


Appeal from Circuit Court, Berkeley County. 

Suit by J. A. Meadows against the American Eagle Fire Insurance Company 
and others to recover insurance. From a decree for plaintiff, defendant appeals. 
Decree reversed, and bill dismissed. 

eens Maxwell & Johnson and James M. Guiher, all of Clarksburg, for ap- 
pellant. 

Campbell & Hannis and Kilmer & Byrer, all of Martinsburg, for appellee. 

Harcuer, P. On June 20, 1925, the plaintiff purchased at public auction from 
the administrator of W. H. Miller, deceased, an untenanted farm of 125 acres at 
the price of $895. This farm had been unsuccessfully hawked at two other auc- 
tions. On the farm were some old buildings, on which the administrator was 
carrying $1,300 fire insurance. Meadows and the administrator notified H. L. 
Alexander, an insurance agent, about June 27th, of the sale to Meadows, and 
arranged that the policy should be canceled in the name of the administrator and 
reissued to Meadows. Meadows then stated to Alexander that the insurance on 
the Miller buildings was not enough, and that he would want more, but did not 
say what amount he wanted. 

On July 1st Meadows went to the office of Alexander, who was out of town. 
Meadows gave to a clerk in the office, valuations on the Miller buildings, totaling 
$2,315, and requested insutance for that amount. The clerk filled out, according to 
Meadows’ valuations, one of defendant’s policy forms, which she placed on Alexan- 
der’s desk, but to which his ‘attention was not called. Another policy in favor of 
Meadows was also on Alexander’s desk, awaiting his signature. It was a re- 
newal of $1,400 insurance on the home of Meadows, which was in the same vicinity 
as the Miller farm. ‘The description of the property insured was practically the 
same in each policy. Meadows returned to Alexander’s office on July 3d. Under the 
impression that the policy for $1,400 was on the Miller buildings, Alexander signed 
and delivered it to Meadows. Believing that the policy delivered was on the Miller 
buildings and for $2,315, Meadows accepted it. On the afternoon of that same 
day the Miller property burned. Meadows reported to Alexander on the day fol- 
lowing that the policy for $1,400 was not on the Miller buildings, and demanded the 
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$2,315 policy on that property. Later Alexinder discovered the $2,315 policy, 
but refused to sign and deliver it. This suit was brought by Meadows to recover 
of defendant $2,315 as insurance on the Miller property. The lower court found 
in favor of plaintiff. 

Lenore Smaltz, aged 19 years, was Alexander’s clerk. Testifying for plain- 
tiff, she stated that her duties consisted in sending out bills, taking in money, and 
writing up policies; she always gave the policies to Mr. Alexander to approve and 
countersign, unless he had given her special authority to do so; she did not know 
whether she had authority to make an insurance contract with Meadows; Alexander 
had given her no special authority to execute the policy on the Miller property; 
she expected him to approve that policy, but he reserved the right to change, and 
at times did change, the amount of insurance, and make other changes in policies 
which she prepared and she did not discuss with Meadows his valuations, but 
simply told him she “would write the policy up.” 

[1,3] Plaintiff contends that the evidence of Miss Smaltz demonstrates that 
she had full authority to represent Alexander, and that her acts effected an in- 
surance contract between the defendant and himself, citing Rohrbough v. Express 
Co., 50 W. Va. 148, 40 S. E. 398, 88 Am. St. Rep. 849, with other cases. The 
Rohrbough Case holds that, while an agent has no power to delegate his agency 
to another, he may employ a clerk “whose acts, if done in his name and recognized 
by him, * * * will be regarded as his acts, and, as such, binding on the prin- 
cipal.” The facts here do not bring it within the cases cited by plaintiff. The act of 
Miss Smaltz in preparing a policy which increased the risk on the Miller prop- 
erty was never “recognized” by Alexander. Besides, under the express declaration 
of the Rohrbough Case, page 152 (40 S. E. 399), delegation of an agent’s authority 
is permitted only as to ministerial acts: 

“An agent who has a bare power or authority must execute it himself and 
can delegate his authority to no other.’ 1 Am. & Eng. Ency. Law, 368. But there 
is another principle of law, laid down in Titus & Scudder v. Cairo & F. R. R, 
46 N. J. Law, 393, which allows some latitude to agents of that class, and materially 
qualifies and restricts the general proposition. Where a known usage of trade 
justifies, or necessity requires, the employment of subagents, such agents may be 
employed, but only to perform ministerial acts. The agent himself must determine 
by his own judgment and discretion what should be done, and he may then author- 
ize persons to carry into effect the purposes of his employment. He cannot, how- 
ever, turn his principal’s business over to the judgment and discretion of another, 
and bind his principal by the acts and conduct of the latter.” | 

In the New Jersey case above referred to the court approved an instruction 
which stated: 

“It is a maxim of the law that delegated power cannot be delegated; the 
delegate cannot delegate; he may use others in the accomplishment of particuler 
transactions which he directs, but he cannot grant to the discretion of others that 
which was intrusted to his discretion.” 

See, also, 2 C. J. 685; 21 R. C. L. 860. 

The determination by an agent of the amount of insurance to place on property 
is an act involving both trust and discretion. Therefore such determination can- 
not be delegated. Even if the acts of Miss Smaltz be held to constitute assent by 
her to the valuations named by Meadows, such assent was beyond her authority 
and does not bind the defendant. Meadows’ transactions with her amount to no 
more than a bare request or proposal by him that the valuations on the Miller 
buildings be increased to $2,315. That proposal was not*known to Alexander prior 
to the fire and was never acceded to by him. It is true that plaintiff and Alexander 
attempted to consummate an insurance contract. Plaintiff thought Alexander had 
accepted his proposed valuations. Alexander accepted what he thought plaintiff 
had proposed. Both were mistaken. 

[2] There was no meeting of the minds, and consequently there is no contract. 
A contract of insurance, like any other contract, must be based on a mutual agree- 
ment. 


“The contract of insurance is to be tested by the principles applicable to the 
making of contracts in general. The terms of the contract must have been agreed 
upon. If the contract is incomplete in any material particular, * * * it is 0 
no binding force.” Clark v. Insurance Co., 89 Me. 26, 35 A. 1008, 35 L. R. A. 276; 
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McCully’s Adm’r v. Insurance Co., 18 W. Va. 782; Hallauer v. Fire Ass’n, 83 W. 
Va. 401, 98 S. E. 441. 

“If the parties have not agreed on * * * the amount to be paid in the 
event of a loss, * * * whatever may have been the negotiations or propositions 
passing between them, these have not reached the form and obligation of a sub- 
sisting contract.” 16 A. & E. Ency. Law, 849. 

“There must be a meeting of minds upon all the essentials of a valid contract 
of insurance. If any of the material details remain to be determined, the contract 
is not complete. Concurrence of minds is essential. The impressions of one alone 
of the parties is insufficient. In brief, nothing should be left open for future de- 
termination. The assent must be mutual, since this meeting of the minds is vital 
to the life of the contract.” Joyce on Insurance, § 45, p. 209; Cooley Briefs on the 
Law on Insurance, 411. 

The fact that parties suppose they have agreed, when in reality they have not 
agreed as to an essential element of the contract, does not effect the above rule. The 
minds of the parties must wholly meet, not partially meet. The agremeent must be 
integral not fractional. The unity of the concordance must be reached by the 
parties, not imposed by the court. A court is no oracle to divine assent where assent 
is wanting. Insurance Co. v. Young’s Adm’r, 23 Wall. 85, 107, 108, 23 L. Ed. 
152. 

In Costello v. Insurance Co., 133 Wis. 361, 113 N. W. 639, the plaintiff applied 
for insurance for one year. The defendant issued a policy for three years. Be- 
fore plaintiff knew of the change in the term or had received the policy a fire oc- 
curred. Acceptance of the policy by the plaintiff after the fire was held not to com- 
plete the contract. An owner of goods in a warehouse applied for insurance there- 
on. The insurance company understood the application to be for insurance on 
goods of the owner in another warehouse and so wrote the policy. It was held: 

“There was no meeting of the minds of the parties giving rise to a contractual 
relation between them, so as to render defendant liable upon the loss by fire of the 
goods sought to be insured.” Stricker v. Umbdenstock, 200 Ill. App. 20. 

In Sanders v. Cooper, 115 N. Y. 279, 288, 22 N. E. 212, 5 L. R. A. 638, 12 
Am. St. Rep. 801, a like holding was made where a policy was placed on a differ- 
ent house from the one for which insurance was sought, the court saying: 

“There must be a meeting of minds between the parties to a contract before a 
contract is formed.” 


Cooley, supra, page 413, cites one case as apparently opposing this view. His 
digest of that case is as follows: 

“On the other hand, in Home Ins. Co. v. Adler, 77 Ala. 242, where the insured 
understood the contract was for a policy for $2,000 entirely on merchandise, while 
the agent understood the agreement to be for $1,500, of which $300 was on furniture, 
the court said that the discrepancy did not show that there was no agreement.” 

That statement of the case, however, is not complete. The court found in 

favor of Adler for $1,500, with interest. Its finding is based entirely on testimony 
that, while Adler wished insurance on his merchandise for $2,000 Kayser, the agent 
of the defendant, was unwilling to insure it for more than $1,200, but would also 
insure Adler’s furniture for $300; that thereupon, according to the admission of 
Kayser, Adler left it to him as to the amount of the risk and how it was to be 
placed. The use of the word “discrepancy” in connection with that case is there- 
fore a misnomer, as Adler agreed in advance to whatever amount of insurance 
Kayser should place on his property. . 
_ Other grave objections to plaintiff's right of recovery are presented by de- 
fendant. But, as plaintiff’s suit fails for want of a contract, further discussion is 
unnecessary. The decree of the lower court is accordingly reversed, and the plain- 
tiff’s bill dismissed. 

Reversed; bill dismissed. 
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CROUCH v. FRANKLIN NAT. INS. CO. 
Supreme Court of Appeals of West Virginia. Dec. 6, 1927. 
140 Southeastern Reporter 681.: 

(Syllabus by the Court.) 

1. PLEADING—PLAINTIFF’S PLEA OR WRITTEN STATEMENT, SHOW- 
ING WAIVER, ESTOPPEL, OR CONFESSION AND AVOIDANCE OF 
MATTERS STATED IN DEFENSE TO ACTION ON INSURANCE 
POLICY, IS DEMURRABLE, IF INSUFFICIENT; QUESTIONS ARIS- 
ING ON DEMURRER TO PLAINTIFF’S PLEA‘OR WRITTEN STATE- 
MENT, SHOWING WAIVER, ESTOPPEL, OR CONFESSION AND 
AVOIDANCE OF MATTERS STATED AS DEFENSE TO ACTION ON 
tae POLICY, MAY BE CERTIFIED (CODE, c. 125, §$§ 61, 64, 65; c. 135, 

1) 

A plea or statement in writing by the plaintiff, filed pursuant to section 65 
of chapter 125 of the Code, specifying in general or specific terms the matters 
on which he intends to rely in waiver, estoppel-or confession and avoidance of any 
matter which the defendant has stated by way of defense under section 64 of said 
chapter to plaintiff’s action on a policy of insurance declared on in form provided 
by section 61 of said chapter, if not sufficient to constitute such waiver, may be 
met by defendant’s demurrer thereto, and the questions arising thereon may be 
certified to this court under section 1 of chapter 135 of the Code. 

(For other cases, see Pleading, Dec. Dig. § 196.) 

2. INSURANCE—INSURANCE ADJUSTER’S INDUCING BELIEF THAT 
PROOF OF LOSS WAS UNNECESSARY HELD WAIVER OF FORMAL, 
PROOF OF LOSS. 

Where an insurance adjuster, with authority from the insurer to represent 
it in respect to loss under its policy of insurance, demands of and receives from 
the insured all the information required by him and by the proof of loss clause 
in the policy, and enters into negotiations with the insured for settlement under 
the policy as if formal proof. of loss had actually been furnished, and thereby 
induces the insured to believe that further proof of loss will not be required, 
such acts will amount to a waiver of such formal proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 558[2].) 


3. INSURANCE—WAIVER OF PROOF OF LOSS IS NOT DEFEATED BY 
SUBSEQUENTLY ATTEMPTING TO FURNISH IT BEFORE SUING 
ON POLICY. 
A waiver of proof of loss is not defeated by the subsequent act of the insured 
in attempting to furnish the same before bringing suit on the policy. 


(For other cases, see Insurance, Dec: Dig. § 555.) 


4. INSURANCE—INSURED NEED NOT DEMAND APPRAISAL OF LOSS 
BY ARBITRATORS BEFORE SUING ON POLICY PROVIDING FOR 
ARBITRATION. 

Where an insurance policy provides that in case of failure of the company 
and the insured “to agree upon the amount of loss or damage, each shall, on the 
written demand of either,” submit to arbitration in the manner provided, the 
insured is not bound to demand such appraisal as a condition precedent to 
instituting an action to recover for the loss under the policy. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 

Certified Questions from Circuit Court, Raleigh County. 


Action by E. H. Crouch against the Franklin National Insurance Company. 
After overruling defendant’s demurrer to and motion to strike out plaintiff's reply 
to a specfication of defense, the trial court certified questions. Affirmed. 

Ward & Sanders, of Beckley, for plaintiff. 

File, Goldsmith & Scherer, of Beckley, and French, Easley & Easley, of Blue- 
field, for defendant. 

Mitier, J. This action was brought for the loss occasioned to plaintiff by 
fire, to his lumber plant, covered by a policy of insurance issued by the defendant 
company. The declaration is in the short form provided for by section 61 of 
chaper 125 of the Code, with policy attached. 

The defendant filed its specification of particular defense, pursuant to section 
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64 of said chapter,.alleging that the plaintiff had rendered to defendant a proof 
of loss, as required by the policy, on May 31, 1927, and on July 13, 1927, instituted 
this action, less than sixty days after rendering the proof of loss, when the policy 
provides that: 

“The amount of loss or damage for which this company may be liable shall 
be payable sixty days after proof of loss, as herein provided, is received by this 
company and ascertainment of the loss or damage is made either by agreement 
between insured and this company expressed in writing or by the filing with this 
company of an award as herein provided. No suit or action on this policy for 
the recovery of any claim shall be sustainable in any court of law or equity, 
unless all the requirements of this policy shall have been complied with, nor unless 
commenced within twelve months next after the fire.” 

And it is further alleged that the parties having failed to agree upon the 
amount of defendant’s liability under the policy, the matter should have been 
submitted to arbitration under the clause of the policy which provides that, if the 
insured and the company “fail to agree as to the amount of loss or damage, each 
shall, on the written demand of either, select a competent and distinterested 
appraiser,” who, together with an umpire to be selected by them, are to appraise 
the loss or damage in accordance with the requirements of the policy. 

To this specification of defense, plaintiff filed the reply provided for in section 
65 of chapter 125, alleging waiver of the conditions of the policy requiring the 
rendering of a formal proof of loss. This plea alleges that on April 1, 1927, the 
day following the fire, plaintiff notified the defendant through its local agent, of 
his loss; that about the 5th or 6th day of April, the defendant authorized and 
directed the General Adjustment Bureau, of Bluefield, West Virginia, to represent 
it in respect to the loss under its policy of insurance, and through said authorized 
agent investigated the origin of the fire, and gave plaintiff permission and author- 
ity to sell any and al! personal property damaged and not destroyed by fire, for 
whatever .price he could obtain for the same, to be credited on the loss, and to 
repair all buildings damaged and not destroyed, which the plaintiff immediately 
carried into effect; that at the request of the defendant, through said agent, 
ylaintiff furnished its agent with a complete inventory of all the property, damaged 
and undamaged, mentioned in the policy, together with all the information required 
by the terms of the policy to be included in the proof of loss provided therein; 
that the defendant, through its said authorized agent, made a critical inquiry of 
plaintiff concerning all the. property covered by the policy, and examined plain- 
tiff's books and invoices in respect to the property; that by its conduct, through 
its authorized agent, the defendant led plaintiff to believe that it required no 
more formal proof of loss than that which he had given to it, as hereinbefore 
mentioned; that by the conduct of defendant, it thereby waived the stipulation, 
warranty or condition in said policy with respect to said proof of loss and any 
inrther formal proof thereof, and is now estopped to assert the same; that 
(iefendant’s said agent and plaintiff attempted to agree on the amount of loss, but 
did not do so; that the defendant expressed no desire to arbitrate the difference 
between them as to said amount, and did not intimate that it would demand an 
appraisal until July 15, 1927, after the institution of this action; wherefore by its 
acts defendant waived the right to demand an appraisal, etc. 


The circuit court overruled defendant’s demurrer to and motion to strike out 


plaintiff's reply to the specification of defense, and certified to this court the 
questions arising on said ruling. 


[1] On the hearing here plaintiff contends that his replication is not such a 
pleading as is contemplated by section 1 of chapter 135 of the Code, authorizing 
the certification to this court of “any question arising upon the sufficiency of a 
summons or return of service, or challenge of the. sufficiency of a pleading 
Within the appellate jurisdiction of the Supreme Court of Appeals,” etc., in other 
words, that a demurrer or motion to strike will not lie to such a pleading. For 
this proposition we are cited to our cases of Cappellar v. Insurance Co., 21 W. Va. 
6; Rosenthal Co. v. Insurance Co. 55 W. Va. 238, 46 S. E. 1021; Tucker v. 
Insurance Co., 58 W. Va. 30, 51S. E. 86; Seyler v. Assurance Co., 72 W. Va. 120, 
7S. E. 555; and Bush v. Insurance Co., 74 W. Va. 244, 81 S. E. 984. 

‘ By reference to the opinion in Bentley v. Insurance Co., 40 W. Va. 729, 23 
S. E. 584, it will be found that the court recognized the apparent conflict then 
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existing in our decisions; and Judge Brannon calls attention to the fact that in 
Deitz v. Insurance Co., 31 W. Va. 851, 8 S. E. 616, 13 Am. St. Rep. 909, and Rheims 
v. Insurance Co., 39 W. Va. 672, 20 S. E. 670, the court had held that the state- 
ments prescribed by sections 64 and 65 of chapter 125 of the Code, to be used when 
certain defenses are relied upon, were pleadings subject to demurrer, without 
mention of the Cappellar Case, and says that it “was overlooked, or passed sub 
silentio.” And it was held in the Bentley Case that a demurrer would lie to 
defendant’s statement which presented no defense to plaintiff’s pleadings. We 
think the reasons given in the opinion in that case sufficiently convincing to 
dispose of this question finally. Judge Brannon clearly distinguishes “mere bills 
of particulars accompanying declarations in assumpsit and pleas of payment, or 
bills of particulars under section 46, chapter 130, of the code,” from the state- 
ments and replies prescribed by sections 64 and 65 of chapter 125, holding that 
the statute has substituted the latter for the commoz-law pleadings. See also, 
Petit v. German Insurance Co. (C. C.), 98 F. 800, construing the same statute, 
where the Bentley Case is cited and followed. 


In Rosenthall Co. v. Insurance Co., supra, the defendant, filed no statement 
pointing out the promissory warranties in the policy which it claimed defendant 
tailed to observe; one that the insured should make an inventory of its stock of 
goods before the policy became effective, and the other that it should keep books 
of account correctly detailing the purchases and sales. The question was not 
before the circuit court, and was raised for the first time on appeal. In the 
Tucker Case the statement involved was filed by the plaintiff, under section 62 
of chapter 125, providing: 


“If good cause therefor be shown or appear, the court or judge in vacation, 
may order the plaintiff to file a more particular statement, in any respect, of the 
nature of his claim, or the facts expected to be proved at the trial,” etc. 


The statement was properly held not to be a part of plaintiff's declaration, 
and not subject to demurrer. The case of Seyler v. Assurance Co., supra, seems 
to have been decided upon the authority of Cappellar v. Insurance Co., Tucker v. 
Insurance Company, and Rosenthall v. Insurance Co., above referred to, without 
reference to the Deitz, Rheims and Bentley Cases; and the opinion in the Bush 
Case refers only to the Seyler Case, for the rule there laid down, that: 


“So-called pleas and replications relating to warranties or supposed warranties 
in a policy of insurance are not pleadings in the technical sense of the term. 


And in the Bush Case the supposed warranty which the defendant claimed 
the plaintiff had breached, appears to have been in the application for the policy 
of insurance, which was not attached to or in any way made a part of the policy, 
and was therefore not a part of any pleading, or even in the record at the time 
the pleadings were made up. What application sections 64 and, 65 could have, 
does not appear, for the statement of defense provided for in section 64 must 
relate to some “clause, condition or warranty in, upon or annexed to the policy, or 
contained in or upon any paper which is made by reference a part of the policy.” 

In the present case the declaration, following the form prescribed by section 
61 of chapter 125 of the Code, is as follows: 


“E. H. Crouch, trading under the firm name and style of E. H. Crouch Lumber 
Company, complains of Franklin National Insurance Company, a corporation, 
who has been summoned to answer this; for that the defendant, by virtue of policy 
of insurance herewith filed, owes two thousand ($2,000.00) dollars to the plaintiff 
for loss in respect to the property insured by said policy, caused by fire on or 
about the 3lst day of March, in the year 1927, on City Avenue, in the City of 
Beckley, Raleigh County, West Virginia.” ; 

Filed with the declaration is a copy of the policy sued on. No pleadings 
appear in the record other than defendant’s specifications of defense, above 
referred to, and plaintiff’s reply, stating facts upon which he relies to prove 
waiver of the conditions claimed by the defendant to have been breached or dis- 
regarded. : 

Defendant does not plead non-assumpsit, or deny liability under the policy, 
but only avers that this action cannot be maintained because of the failure ot 
plaintiff to perform or comply with certain conditions contained in the policy; 
not that it has any defense on the merits of plaintiff's claim, but only that the 
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action was prematurely brought. Section 65 of chapter 125 says that the plaintiff 
may join issue on such plea; but if he— 
“intends to rely upon any matter in waiver, estoppel or in confession and avoid- 
ance of any matter which may have been stated by the defendant as aforesaid, 
the plaintiff must file a statement in writing, specifying in general terms the 
matters on which he intends so to rely.” 

Clearly, the purpose of this statute was to provide a more simple form of 
pleading in action on insurance policies than that employed under the common-law 
pleading. “The declaration upon a policy of insurance under the common-law 
rules of pleading was necessarily long and tedious, and often open to assault, 
because of the length of the formal policy and its many provisos, conditions and 
stipulations; and, the declaration being thus long, often and pleas to it were also 
iong and complicated.” Bentley v. Insurance Co., supra. Under the short form 
of declaration provided by the statute, exclusive of the policy, the plaintiff need 
only set out his loss, and that the insured owes him a sum named, on account of 
the policy. The plaintiff need not, as in declaration at common law, set out the 
making of the policy and the tenor thereof, the interest of the plaintiff in the 
property insured, that notice of proof of loss was made, the actual loss 
sustained, performance by the plaintiff of the conditions, provisos and stipulations 
set out in the policy, the default of the defendant and breach of the agreement 
by the insurer. Recognizing the necessity of a shorter form of defensive pleading, 
in case the insurer relies on a breach of condition by plaintiff, the Legislature, by 
section 64, prescribed the method of making such defense, without which the 
defendant cannot introduce evidence of a breach by plaintiff. And section 65 
requires the plaintiff, where defendant files his statement of defense, to specify in 
general terms any matters upon which he relies in waiver of the conditions 
alleged by defendant to have been violated. No other pleadings are required. 

Though the defendant may plead the general issue, since the plaintiff may 
join issue on defendant’s specification of defense without further pleading or 
reply to the same, are not the statements mentioned in sections 64 and 65 the 
real pleadings in the case? As said by Judge Brannon in the Bentley Case: 

“They tell the case; they alone * * * Why are they not pleadings? When 
filed, the party is confined to them in proof. Though an amplification or specifica- 
‘ion, why not treat them as amended declarations or pleas? A novel assignment 
under common law is a pleading. They perform the functions of pleadings, and 
none that are not functions of pleading. And reflect that they take the place of 
the common-law declaration or plea. The statute has substituted them for the 
common-law pleadings.” 

Were it not for the specification of defense, and plaintiff’s reply, in the 
present case, there would be no pleadings except the declaration. There is no 
other joinder of issue; and the statute says issue may be so joined. These pleas, 
and these alone, state all the matters at issue between the parties. 


If either of these pleas fail to allege facts or state a defense to the pleading 
of the other party, it would certainly be subject to demurrer, as any other 
matter pleaded in defense, or avoidance. We are clearly of opinion that the 
statements provided for by sections 64 and 65 of chapter 125 are pleadings, and 
are subject to demurrer when not responsive to the pleading so traversed. 

[2] On the question of waiver, counsel for defendant cites a number of our 
cases holding, in effect, that an adjuster of an insurance company has no authority 
or power, as such, to waive proof of loss required by the policy; and that only 
an officer or agent of the company shown to have such authority can do so. 
Morris v. Dutchess Insurance Co., 67 W. Va. 368, 68 S. E. 22; Slater v. Williams- 
burg City Fire Insurance Co., 68 W. Va. 779, 71 S. E. 197; Huff v. Columbia 
Insurance Co., 94 W. Va. 663, 119 S. E. 854. The correctness of this proposition 
is not challenged. But here the question is only one of pleading, not of proof. 
Plaintiff's plea relying on waiver alleges that the insurance company authorized 
and directed the adjuster “to represent it in respect to said loss under the policy,” 
and that the defendant through “said authorized agent,” made a full investi- 
gation of the fire, and upon request was furnished with a complete inventory of 
the property insured, damaged and undamaged, and all information required 

y the policy to be contained in the proof of loss therein required. Whether 
cr not a agent of the company was denominated an “adjuster,” if he was 
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authorized to make a settlement with the plaintiff, and the defendant recognized 
liability under the policy, his acts might constitute a waiver of formal proof of 
loss. “It is a rule well supported by the decisions that recognition of liability 
hy the company, as by an offer to pay all or a part of the loss, or negotiations 
for settlement under the policy as if proofs of loss actually had been furnished, 
will amount to a waiver of formal notice and proofs of loss or of defects therein.” 
l_usk v. Insurance Co., 80 W. Va. 39, 91 S. E. 1078. The plea in this case alleges 
that plaintiff furnished defendant, through its agent, with all the information 
required by the cause of the statutory policy, headed, “Requirements in Case of 
Loss;” and that the agent acted on the same, by entering into negotiations to 
determine and agree upon the amount of loss, and authorized the plaintiff to sell 
any and all property damaged and not destroyed, the sum realized from such 
sale to, be credited on the amount of loss. It is clear that the company, if the 
agent had the authority alleged, recognized liability; and it appears from the 
pleadings that the only matter in difference between the parties was the amount 
of liability. We think plaintiff’s plea sufficient on demurrer. 

[3] Counsel for defendant insists that by afterwards rendering the formal 
proof of loss plaintiff is estopped to assert waiver. No doubt plaintiff relied on 
the agent’s acts above mentioned until it appeared that the negotiations would not 
result in a settlement, fully expecting an agreement would be reached, but when 
he realized he would have to resort to an action of law, he thought it would be of 
some advantage to him to render the formal proof. ‘The assured may insist that 
proof of loss has been waived, notwithstanding the fact, that he, later, furnishes 
such proof, from abundance of caution.” Warshawky v. Insurance Co., 98 Iowa, 
221, 67 N. W. 237; 26 C. J. 393. If the acts of the agent constituted waiver, 
plaintiff’s subsequent act in rendering the formal proof of loss does not change 
the fact, if he entered into negotiations for settlement, depending on such waiver. 

[4] It is insisted that under the provisions of the policy providing that no 
suit or action shall be maintained thereon unless all the requirements of the policy 
have been complied with, the action is not maintainable until after the appraisal 
provided. But by the terms of that provision, neither party is required to submit 
to appraisal except upon demand of the other; and plaintiff's plea alleges that no 
demand was made. “If the adjuster makes up a proof of loss from the data 
furnished him by the insured, or his agent, which includes an itemized list of the 
goods saved from the fire, with the value of each item, and makes no demand 
that they be appraised, he thereby waives the provision in the policy relating to 
their appraisement.” Houseman v. Insurance Co., 78 W. Va. 586, 89 S. E. 269. 

The ruling of the circuit court will be affirmed. 

Affirmed. 


MEEME MUT. HOME PROTECTION FIRE INS. CO. v. LORFIELD. 
Supreme Court of Wisconsin. Dec. 6, 1927. 
216 Northwestern Reporter 507. 

3. INSURANCE—PAYMENT OF PROCEEDS OF POLICY TO INSURED'S 
CREDITOR AFTER WAIVER OF FURTHER INVESTIGATION AS TO 
INCENDIARY ORIGIN OF FIRE HELD NOT MADE UNDER MISTAKE 
OF FACT, ON INSURED’S SUBSEQUENT CONFESSION. : 
Where, though attention of insurer was called to fact that fire might be of 

incendiary origin, insurer waived further investigation and made payment under 

policy to creditor of insured, insured was not entitled, on insured’s subsequent 
confession that he set fire, to recover amount paid on ground that it acted under 
mistake of fact. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Appeal from a judgment of the Circuit Court for Manitowoc County; Michael 

Kirwan, Circuit Judge. Reversed. 4 
Action by the Meeme Mutual Home Protection Fire Ins. Company, against 

Walter Lorfield. Judgment for plaintiff, and defendant appeals. Reversed and 

remanded, with directions—[By Editorial Staff.] ‘ 
Action to recover a payment on account of fire loss. Plaintiff carried insur- 

ance on the barns of one Brunner. On March 1, 1924, the barns were destroyed 
by fire set by Brunner himself. The appraised loss was approximately $1,500, and 
the plaintiff company under its contract had 90 days within which to make pay- 
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ment thereof. The plaintiff suspected the fire to be of incendiary origin, and an 
investigation was made by. the state fire marshal. At. the close. of his investigation 
the fire marshal advised the plaintiff that there was not evidence sufficient to 
convict Brunner and advised the company to pay. On March 19, 1924, Brunner 
gave to the defendant an order for $395 then owing by Brunner to the defendant. 
On April 26, 1924, about two months after the fire and one month before obliged 
to pay under the terms of the policy, the-plaintiff paid the amount to Lorfield. 
Qn May 5, 1924, Brunner confessed that he had set the fire which resulted in the 
destruction of the barns. 

The plaintiff seeks to sustain the judgment on the theory that the money paid 
by it to defendant was paid under a mistake of fact. The findings of the trial 
court with respect to this issue are as follows: 

“That at the time when plaintiff paid the order to defendant neither the 
olaintiff’s officers nor the defendant had any actual knowledge or any satisfactory 
evidence that Brunner had set fire to his buildings. That both said officers and 
the defendant had suspicions on that subject, but lacked proof. That the pay- 
ment of the order was made by plaintiff’s officers and directors upon the belief 
on their part that the plaintiff was legally liable on the policy to Brunner for his 
loss. ‘That said payment was made under a mistake of fact as to the origin of 
the fire because the officers had no proof of the fact that Brunner had set 
fre to the buildings. That if the officers had possessed knowledge of that fact, 
or proof of it, the payment would not have been made by plaintiff to defendant. 
That the evidence does not show any negligence on the part of the plaintiff in 
attempting to ascertain the cause of said fire, and that it does not appear from 
the evidence that by reason of the payment made by plaintiff to defendant the 
cefendant so changed his position to his prejudice that it would now be unjust 
to require him to refund that payment to plaintiff.” 

From a judgment directing repayment, the defendant appealed. 

Kelley & Wyseman, of Manitowoc, for appellant. 

Hougen & Brady, of Manitowoc, for respondent. 

Vinje, C. J. There is practically no dispute in the evidence. The findings of 
the trial court are well supported by it. The controversy arises over what, in 
law, constitutes a mistake of fact. This matter was carefully considered by this 
court in Kowalke v. M. E. R. & L. Co., 103 Wis. 472, 79 N. W. 762, 74 Am. St. 
Rep. 877. The court there said: 

“The most philosophical definition we have found is that presented by Pom. 
Eq. Jur. § 839: ‘an unconscious ignorance or forgetfulness of | the existence or non- 
existence of a fact, past or present, material to the contract.’ This definition con- 
tains several elements, each of which, as above suggested, must be explained and 
qualified in its practical application. Thus, the ignorance must be unconscious; 
that is, not a mental state of conscious want of knowledge whether a fact which 
may or may not exist does so. * * * This idea is involved in, and furnishes a 
reason for, the exception pointed out by Dixon, C. J., in Hurd v. Hall, 12 Wis. 
1{2, 127, on authority of Kelly v. Solari, 9 Mees & W. 54, viz.: Where a party 
enters into a contract, ignorant of a fact, but meaning to waive all inquiry into it, 
or waives an investigation after his attention has been called to it, he is not in 
mistake, in the legal sense. These limitations are predicated upon common exper- 
ience, that, if people contract under such circumstances, they usually intend to 
abide the resolution either way of the known certainty, and have insisted on and 
received consideration for taking that chance. 


“Akin to the rule that the ignorance must be unconscious, though going still 
further as an exception, is the other rvle, that ignorance must not be due to 
negligence, although there be no actual suspicion with reference to the fact in 
question [citing authorities].” 

[1-3] The trial court has acquitted the plaintiff of negligence, but its findings 
bring him squarely within the rule that a mistake of fact must rest upon uncon- 
scious ignorance, and that, where one waives an investigation after his attention 
has beery called to the possibility of the existence of the fact, he is not acting 
under a mistake of fact in the legal sense. Here the attention of the plaintiff was 
called to the fact that the fire might be of incendiary origin. It had the benefit 
of investigation by the state fire marshal as well as such investigation as had 
made or could make on its own account, and, with full acknowledge of all the 
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facts, conscious of the fact that the fire might be of incendiary origin, it never- 
theless paid. Under such circumstances, it cannot be said that the plaintiff acted 
under a mistake of fact in the legal sense. The act must be judged as of the time 
when the payment was made. The plaintiff was not unconscious or forgetful of 
the fact that the fire might be of incendiary origin, but, in spite of that knowledge 
end conscious of that fact, concluded to pay. The payment under such circum- 
stances was voluntary, was not made under a mistake of fact and cannot be re- 
covered by the plaintiff. In Ball v. Shepard, 202 N. Y. 253, 95 N. E. 719, it is held 
that there can be no recovery unless the mistake which is relied upon as the basis 
of the recovery arose in the transaction between the parties to the action, but 
we do not base our decision upon this rule, but upon the one stated and mention 
the case only because the trial court cited it and seemed to rest his decision up- 
cn it. 

Judgment reversed and cause remanded, with directions to dismiss plaintiff's 
complaint upon the merits. 

SERVAIS v. SHELBY FARMERS’ MUT. FIRE INS. Co. 
Supreme Court of Wisconsin. Dec. 6. 1927. 
216 Northwestern Reporter 654. 

1. INSURANCE—INSURED MUST KNOW CONDITION IN POLICY 

AGAINST LIABILITY FOR LOSS ON DWELLING VACANT 15 DAYS. 

In action on fire policy, providing that insurer will not insure unoccupied 
dwelling houses, and will not pay loss on house vacant for 15 days prior to loss, 
unless consented to, insured was bound to know of such condition. 


(For other cases, see Insurance, Dec. Dig. § 323[1].) 


2. INSURANCE—KNOWLEDGE BY INSURER’S AGENT THAT INSURED 
INTENDED MOVING _FROM DWELLING INSURED HELD NOT 
WAIVER OR ESTOPPEL AGAINST INSURER FROM RAISING DE- 
FENSE OF FAILURE TO SECURE REQUIRED VACANCY PERMIT 
(ST. 1925, § 209.08). 

In action on fire policy, providing that insurer will not be liable for loss on 
dwelling vacant for 15 days prior to loss unless consented to, where insurer’s agent 
was informed that, on completion of another house, plaintiff intended to move from 
house insured, and agent informed insured that he must obtain vacancy permit on 
moving, and nothing was said or done by insurer or agent indicating promise to 
issue such permit or to waive same, neglect of insured to obtain vacancy permit 
avoided policy as to dwelling, and insurer is not prevented from asserting such 
defense by reason of any waiver or estoppel claimed to arise under St. 1925, § 
209.08, providing that knowledge of insurer’s agent shall be knowledge of in- 
surer. 


(For other cases, see Insurance, Dec. Dig. § 389[6].) 


3. INSURANCE—INSURER, SUBSTANTIALLY CHANGING POLICY ON 
DWELLINGS AFTER FIRE, BUT DENYING LIABILITY, HELD NOT 
ESTOPPED FROM DENYING LIABILITY FOR FAILURE TO SE- 
CURE VACANCY PERMIT. 

In action on fire policy on dwellings, substantial changes in policy day after 
fire in gross amount and several items of policy, coupled with express denial of 
liability for loss sued for on ground of insured’s failure to secure vacancy per- 
mit as required by policy, held not such recognition of policy as being in force as 
to estop insurer from denying liability, especially where there was nothing to show 
subsequent assessment or demand against plaintiff under policy as whole or in 
part, or any requirement for proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 391.) 


Appeal from a Judgment of the Circuit Court for La Crosse County; R. § 
Cowie, Circuit Judge. 

Action by Charles Servais against the Shelby Farmers’ Mutual Fire Insur- 
ance Company. From a judgment of dismissal, plaintiff appeals. Affirmed.—|[By 
Editorial Staff] 

August 24, 1924, plaintiff took out a policy of insurance on his farm property 
with defendant. The risk covered contained the following items: 
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On one and one-half story frame dwelling house 
On two-story frame and brick dwelling house not complete 
On household furniture and wearing apparel therein 

When writing the policy, defendant’s agent was informed that, upon the com- 
pletion of the two-story house, the plaintiff intended to move from the one to 
the other, and that the old house was thereafter to be used for a hen house and 
as one of the group of farm buildings. 

In January, 1925, the family moved into the new, leaving a few pieces of 
furniture and some winter clothing in the old house. 

June 10, 1925, the old dwelling house and contents was totally destroyed by 
fire. Defendant was immediately notified, and thereupon promptly denied any 
liability. 

On June 11th, and after such notice and denial (plaintiff having theretofore 
expressed a desire for a change and increase in the amount of said policy), de- 
fendant’s secretary wrote on the face of the policy to the effect that the $800 
item, supra, was a total loss; that the insurance on the new dwelling house was 
changed from $3,000 to $4,000, that the $200 originally on the household furni- 
ture and wearing apparel sustained a loss of $25, and was then in force for but 
$175, and that $200 was added, so that the total insurance appeared to be, on 
June 11th, $7,875 instead of the original $7,500. 

Plaintiff sued to recover the $825 loss; the court, a jury trial being waived, 
denied recovery because of plaintiff’s failure to secure the permit or defendant’s 
consent to such vacancy. 

From the judgment of dismissal, plaintiff appeals. 

Baldwin & Bosshard, of La Crosse, for appellant. 

George H. Gordon and Law & Gordon, all of La Crosse, for respondent. 

Escuwetter, J. [1] The Farmers’ Mutual Insurance policy here in question 
contained the following: 

“Section 15—This company will not insure unoccupied dwelling houses and 
will not be liable for nor pay any loss on any dwelling house which has been va- 
cant for fifteen days previous to the occurrence (sic) of such loss, unless consent 
thereto be endorsed on the policy by the president and secretary.” 

Of such condition the plaintiff was bound to know. Stillman v. North River 
Ins. Co., 192 Wis. 205, 207, 212 N. W. 67. Plaintiff, however, contends that the 
knowledge of the agent at the time the policy was written of the then intention 
of the plaintiff to move from the old into the new dwelling house had the effect, 
under the law, of so charging the defendant company that it cannot now be heard 
to defend on the ground of the more than 15 days’ vacancy of the old house 
without the permit so required by section 15. , 

In this behalf plaintiff relies upon section 209.08 (1977), providing that knowl- 

edge of such an insurance agent at the time the policy is issued shall be the knowl- 
edge of the company, and any fact which breaches a condition of the policy and 
known to the agent when the policy is written shall not defeat recovery thereon 
in the event of loss. Though that statute might well have had such a claimed ef- 
fect had the new house been burned while vacant, and between the writing of 
the policy and the moving, because of the then imputed knowledge of the defend- 
ant of its actual condition as being outside of the policy provisions, yet the ques- 
tion here is substantially different. 
_ [2] Nothing in the nature of fraud or misrepresentation on the part of de- 
fendant or its agent as against the plaintiff is here suggested. No one said that 
a vacancy permit would not become necessary, when, at an indefinite time in the 
future, the old house would become vacant and the 15-day period of such permit- 
ted vacancy begin to run. Plaintiff does not assert that he so understood or sup- 
posed, and it cannot be claimed that the agent who wrote the policy had any such 
understanding, in view of the express finding of the court, supported by the evi- 
dence, that the agent, immediately upon being informed by plaintiff of the mov- 
ing and consequent vacancy, told the plaintiff that he must, in order to maintain 
the insurance on the old house, obtain such vacancy permit. 

There was nothing here said or done by defendant company or by the agent 
who wrote the policy on its behalf at any time indicating a promise by or on be- 
half of the company to issue such vacancy permit, or that application for it would 
be waived, and the disclosed facts are clearly to the contrary. The plaintiff there- 
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fore cannot now assert that he was lured into his neglect to follow the express 
conditions and requirements of the policy by anything said or done by the com- 
pany or its agent before, at, or after the period when action by plaintiff was neces- 
sary in order to continue his policy in effect as to the old house. 

It is clear therefore that there was, by the terms of the policy and the neglect 
of the plaintiff to obtain the vacancy permit during the allowed period of 15 days, 
a self-executing voiding of the policy as to that item and the company is not now 
prevented from asserting such defense by reason of any waiver or estoppel. Still- 
man v. North River Ins. Co., 192 Wis. 205, 208, 212 N. W. 67, supra, where the 
location of the property was changed; Kitch v. N. W. Nat. Ins. Co., 189 Wis. 378, 
388, 390, 207 N. W. 716, foreclosure proceedings; Smeesters v. New Denmark 
Mut. Home Fire Ins. Co., 177 Wis. 41, 43, 187 N. W. 986, a subsequent mort- 
_ gage; and Thompson v. Caledonia Fire Ins. Co., 92 Wis. 664, 66 N. W. 801, where 

just such a policy and provisions as were here involved and in all of which cases 
recovery was denied. 

[3] Plaintiff further asserts that the changes in the policy the day after the 
fire and set forth above was such a recognition of the policy as being in force 
that the company cannot now be heard to deny liability. This contention is 
based upon the theory that the policy on the entire set of farm dwellings, build- 
ings, and personal property was indivisible under the holdings in such cases as 
Dohlantry v. Blue Mounds Fire & Lightning Ins. Co., 83 Wis. 181, 187, 53 N. W. 
448; Bloomer v. Cicero Mut. Ins. Co., 183 Wis. 407, 409, 198 N. W. 287, and 
cases there cited, and that, being so indivisible, its recognition by defendant, as 
being in force at all, must be held to recognize it as all in force. 

Such substantial change as was attempted to be made in the gross amount 
and the several items of the policy, however, could not be binding on plaintiff 
without his consent (Dohlantry v. Blue Mounds Fire & Lightning Ins. Co., 83 Wis. 
181, 187, 53 N. W. 448, supra), and it would amount to the making of a new pol- 
icy for which there is no showing of any contractual relationship between the par- 
ties here, a difficulty quite similar to that found insurmountable to recovery in 
Macomber v. Minneapolis Fire & Marine Ins. Co., 187 Wis. 432, 436, 204 N. W. 
331. 

Furthermore, the change was one coupled and tied up with an express denial 
of liability for the precise loss now asserted, and plaintiff cannot be allowed to 
take the one divorced from the other. Neither is there any showing of subse- 
quent assessment or demand against plaintiff under the policy either as a whole 
or in part, or any requirement by defendant for the proofs of loss or the put- 
ting the plaintiff to any expense or anything which can be construed as a recog- 
nition of the policy as originally written. 

Judgment affirmed. 
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JOHNSON & HIGGINS v. CHARLES F. GARRIGUES CO. et al. 
s District Court, S. D. New York. August 17, 1927. 
22 Federal Reporter (2d) 454. , 
1. SALES—CONTRACT PROVIDING FOR CASH AGAINST SHIPPING 
DOCUMENTS ON ARRIVAL OF GOODS WAS NOT “c. i. £. CONTRACT.” 
Contract for purchase of goods—reading “Terms of payment: Net cash 
against Norwegian shipping documents in New York on arrival of the goods” — 
could not have been executed by delivery of documents by seller to buyer at 
any time prior to arrival of merchandise at port of destination, and if goods had 
failed to arrive loss would not have been. on purchaser, and contract was not 
“c. i. f. contract.” 
(For other cases, see Sales, Dec. Dig. § 201[5].) 


2. SALES—UNDER CONTRACT BUYER HAD TO P FOR GOODS ON 
BOARD SHIP AFTER ARRIVAL, ALTHOUGH PORTION WAS DES- 
TROYED, AND WAS LIABLE ON AVERAGE AGREEMENT SIGNED 
BY AGENT. 

Course of action of parties, where buyer paid, not only for salvaged goods in 
shipment, but for those that were destroyed as well, and assigned to seller for 
collection its claim against insurer of goods, showed intention of parties under 
original purchase contract that, after goods actually arrived within free light- 
erage limits of port, and on tender of documents, buyer’s obligation was to take 
up papers and pay purchase price of goods, even though, after arrival, portion of 
merchandise was destroyed, so that buyer was liable on average agreement for 
proportion of cost of saving cargo signed by its purported agent. 

(For other cases, see Sales, Dec. Dig. § 162.) 


4, INSURANCE—IN ABSENCE OF AGREEMENT FOR DELIVERY OF 
INSURANCE POLICY, SELLER’S DELIVERY OF CERTIFICATE THAT 
INSURANCE ON GOODS IN SHIP WAS EFFECTED IS GOOD DE- 
LIVERY. 

In absence of seller’s specific agreement to deliver insurance policy on goods 
on board ship, delivery of certificate that insurance has been effected is good 
delivery. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


In Admiralty. Libel by Johnson & Higgins, as trustee, against the Charles 
P. Garrigues Company, in which the Norwegian Nitrogen Products Company and 
others were impleaded. Decree in accordance with opinion. 

Bigham, Englar & Jones, of New York City (T. Catesby Jones, of New York 
City, of counsel), for libelant. 

Rumsey & Morgan, of New York City (Mark W. Maclay and John Tilney 
Carpenter, both of New York City, of counsel), for respondents. 

Knox, District Judge. [1] While the contract for the purchase of the goods 
moving to Hercules Powder Company possesses some of the characteristics of a 
true c. i. f. contract, the clause which reads: “Terms of Payment. Net cash against 
Norwegian shipping documents in New York on arrival of the goods’—would 
seem to remove it from that category. I mean that the contract could not have 
heen executed by a delivery of documents by vendor to vendee at any time 
prior to arrival of the merchandise at the port of destination. If the goods had 
failed to arrive, the loss would not have been on the purchaser. That result is 
contrary to one of the incidents of a true c. i. f. contract. Thames & Mersey 
Ins. Co. v. United States, 237 U. S. 19, 35 S. Ct. 496, 59 L. Ed. 821, Ann. Cas. 
1915D, 1087; Harper et al v. Hochstim et al. (C. C. A.) 278 F. 102, 20 A. L. R. 
1232. See, also, Klipstein & Co. v. Dilsizian (C. C. A.) 273 F. 473. 

This contract contemplated actual arrival of the goods, and, until that event 
should occur, it was not intended that title to the goods should pass to the ven- 
dee. The shipping documents, although they had been in the hands of the ven- 
dor’s agents for several weeks prior to the arrival of the goods, and although they 
called for the payment of more than $3,000, were not tendered to the buyer until 
after the arrival of the vessel carrying the merchandise. Had there been any 
thought that the consignment while in transit was at the risk of the buyer, it 
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is fair to assume that the documents would have been tendered, and payment 
of the invoices demanded upon receipt of the papers from abroad. 

[2] But, upon arrival of the goods, and the tender of the documents, the 
parties did intend that title should pass to the buyer. This, I think, is reason- 
«bly clear from the terms of the purchase contract now about to be quoted: 

“Place of delivery: C. i. f. New York, duty, if any, and war risk insurance 
tor account of the buyer. 


“Price: Eight cents (8c) per tb. c. i. f. New York free lighterage limits. See 
mie = += 

“Note.—Should probable freight saving mentioned in cable. from Kristiania, 
Norway, dated January 6, be consummated, it is to be for the benefit of the 
buyers, and every effort is to be made to consummate same. * * * The pay- 
ment clause shall be regarded as forming an essential part of the contract.” 

In other words, the purchaser was to pay the duty and land the goods, once 
they arrived within free lighterage limits of this port, and the buyer was to have 
the benefit of any saving on freight that might have been secured over that 
upon which the parties had originally made their calculations. It was also 
specifically agreed that the payment of the purchase price should be due upon 
the tender of the Norwegian shipping documents after arrival of goods. 

That such construction of the contract was in the mind of the parties is 
borne out by the fact that within a day or two after the arrival, and immediately 
after the explosion that destroyed a portion of the consignment, a tender of the 
documents was made, and payment demanded of the invoices. The demand was 
rejected only because of the fact that the buyer wished to be satisfied that the 
insurance certificate, which accompanied the invoices and bills of lading, covered 
salvage and general average claims, as well as other maritime perils. 

Before the seller and the purchaser had reached an understanding on this fea- 
ture of the case, the agent of the seller, who negotiated the contract of sale, pur- 
porting to act as the agent of the buyer, signed the average agreements with the 
insurance adjusters for the payment of a ratable proportion of the cost of services 
rendered in saving the cargo. Upon one of the agreements thus signed, the effort 
is now made to hold the Hercules Powder Company as owner of a portion of 
the cargo. 

Whatever interpretation may be placed upon the original contract, the fact 
remains that Hercules Powder Company came into possession of all the goods 
saved from the Hallfried, and which were intended for that company. And, 
when assured as to the risks\ covered by the insurance certificate, it paid, not 
alone for the salvaged goods, but for those that were destroyed as well, and 
finally assigned to the seller, for collection, its claim against the insurer of the 
goods. This course of action, it seems to me, sufficiently indicates the intention 
of the parties, under the original contract, that after the goods actually arrived 
within the free lighterage limits of this port, and upon tender of documents, the 
huyer’s obligation was to take up the papers and pay the purchase price of the 
goods, even though, after arrival, a portion of the merchandise was destroyed; 
and, further, that what was done by the nominal consignee of the goods to- 
wards releasing the salvaged goods from the lien of the general average claims, 
and the obligation assumed in reference thereto, should be held to have been 
for account of Hercules Powder Company, the beneficiary of the acts of Charles 
I’. Garrigues Company, the consignee named in the bills of lading. 

[3] When Hercules Powder Company, with full knowledge of loss and dam- 
age to a part of its goods on board the Hallfried, dealt with the same in its sub- 
sequent agreements with the Nitrogen Products Company, and paid the original 
price therefor, it should be deemed to have ratified what was done by Charles F. 
Garrigues Company in procuring the release of the same from the salvage claims 
that had attached thereto. 

[4] Of the contention of Hercules Powder Company that the seller defaulted 
in the performance of its contract in tendering a certificate of insurance on the 
goods, as distinguished from a formal policy, it may be said that this record sup- 
ports the conclusion that, in the absence of a specific agreement for delivery ot 
an insurance policy, the delivery of a certificate that insurance has been effected 
‘s customary, and is regarded as a good delivery. Furthermore, the Hercules 
Powder Company, in accepting the delivery of documents on a shipment carried 
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by another steamship, made no point that a certificate of insurance, instead of 
a policy, was not a good tender. See Kunglig Jarnvagsstyrelsen v. Dexter & 
Carpenter (D. C.) 299 F. 991. It failed to do so, no doubt, in recognition of the 
custom that seems to have prevailed in this port. 

The powder company also raises objection to a recovery against it on the 
ground that libelant, having a right to seek payment from the owner of the 
goods and its alleged agent, elected to hold the latter, and cannot, therefore, ob- 
tain the decree now asked. Without discussing the details of this objection, I 
am satisfied to rule that it is without merit, and it will accordingly be overruled. 

Nitrogen Products Company, Inc., admits ownership of 17 casks of nitrate of 
soda, which were saved from destruction, and with respect of which Charles 
F. Garrigues, and agent of the owner thereoi, signed an average agreement. It also 
admits the agency of that company. In view of these admissions, there is no 
need to set forth the details of this consignment. 

[5] As to the claim made on 94 casks of nitrate of soda, which were on 
board the vessel, for Garrigues Industrial Products Corporation, it plainly ap- 
pears that, at the time of the fire, the title to this material was in Norsk Hydro- 
Electrisk Kvaelstofaktieselskab, the shipper of the goods. These casks, under the 
contract, were to be delivered “ex vessel on arrival at New York, duty paid,” and 
rayment upon delivery was to be in cash. Until these concurrent events should 
take place, the title remained in the shipper of the goods. 

A decree in accordance with the foregoing opinion will be passed. 

(246 N. Y. 349) 


SMITH v. NORTHWESTERN FIRE & MARINE INS. CO. 
Court of Appeals of New York. Nov. 22, 1927. 
159 Northeastern Reporter 87. 


1. INSURANCE—INSURER, ACCEPTING NEW OWNER OF BOAT, 
COULD NOT INSIST THAT EARLIER BREACHES OF WARRANTY 
VITIATED INSURANCE CONTRACT. 

Arrest of boat and her unseaworthy condition at time of delivery of binder 
did not vitiate contract for insurance on hull, where boat had been released and 
repaired when plaintiff’s assignor, the new owner, was substituted in binder as 
party insured, whether insurer had notice of cause of forfeiture or not. 

(For other cases, see Insurance, Dec. Dig. § 393.) 

2. INSURANCE—THAT PRESCRIBED COMPLEMENT OF MEN WERE 
NOT ABOARD WHILE INSURED BOAT WAS ON WAY DID NOT 
MAKE BOAT UNSEAWORTHY WITH SAME MEN ABOARD WHILE 
RESTING AT BERTH (46 UCSA § 222). 

That insured boat was in an unseaworthy condition when sailing, because pre- 
scribed complement of men required by Rev. St. U. S. § 4463 (46 USCA § 222; 
U. S. Comp. St. § 8225), was not aboard, did not make boat unseaworthy with 
same number of men while she was resting at her berth, since unseaworthiness 
is a relative term, and what is essential for voyage may be superfluous at port. 

(For other cases, see Insurance, Dec. Dig. § 273.) 


3. INSURANCE—WARRANTY OF SEAWORTHINESS IN INSURANCE 
POLICY, UNLESS OTHERWISE EXTENDED, IS SATISFIED, WHEN 
SEAWORTHINESS EXISTS AT INCEPTION OF RISK, AND LATER 
UNSEAWORTHINESS DOES NOT VITIATE POLICY. 

A warranty of seaworthiness of boat in insurance policy, unless otherwise ex- 
tended, is satisfied when seaworthiness exists at inception of risk, and, if insured 
suffers vessel to become unseaworthy thereafter, this does not vitiate policy, un- 
less later condition was due to his neglect or other fault, nor even then, unless 
casual relation exists between defect and loss. 


(For other cases, see Insurance, Dec. Dig. § 273, 312.) 


‘4. INSURANCE—WHERE BOAT WAS SEAWORTHY AT INCEPTION 


OF RISK, UNDER TIME POLICY OF INSURANCE, POLICY AT- 
TACHED. 


Where insured boat was seaworthy at inception of risk, under time policy of 
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insurance, policy attached, although boat later sailed on voyage is unseaworthy 
condition. E 


(For other cases, see Insurance, Dec. Dig. § 273.) 


5. INSURANCE—INTENTION OF PARTIES MUST BE ASCERTAINED, 
TO DETERMINE EFFECT OF BREACH OF WARRANTY THAT IN- 
SURED VESSEL SHOULD BE KEPT IN SEAWORTHY CONDITION. 
To determine effect of breach of promissory warranty that vessel covered by 

time policy should be kept in seaworthy condition, as regards loss occurring after 

defect has been corrected, intention of parties must be ascertained. 
(For other cases, see Insurance, Dec, Dig. § 312.) 


6. INSURANCE—IT IS PRESUMED TO BE PARTIES’ INTENTION 
THAT, UNDER WARRANTY OF SEAWORTHINESS CONTINUING 
BEYOND INCEPTION OF RISK, SUPERVENING BREACH MERELY 
SUSPENDS OBLIGATION OF POLICY. 

Intention of parties must be presumed to be that, under warranty of sea- 
worthiness continuing beyond inception of risk and during whole of many voy- 
ages, a supervening breach shall do no more than suspend obligation of policy, 
and that obligation shall revive when defect has been corrected, unless there is 
an express provision that effect of any breach shall be to end policy forever. 

(For other cases, see Insurance, Dec. Dig. § 312.) 

7. INSURANCE—WHERE BOAT WAS SEAWORTHY AT INCEPTION 
OF RISK, AND SEAWORTHY WHEN DESTROYED BY FIRE, INTER- 
MEDIATE BREACH OF TIME POLICY PROVIDING THAT VESSEL 
BE KEPT IN SEAWORTHY CONDITION DID NOT FORFEIT IN- 
SURANCE. 

Where boat was seaworthy when time policy took effect, and was seaworthy 
on date it was destroyed by fire when moored for night at City Island, under or- 
ders to pick up more men for crew, intermediate breach of promissory warranty 
that vessel should be kept in seaworthy condition, in that boat sailed without com- 
plement of crew required by Rev. St. U. S. § 4463 (46 USCA § 222; U. S. Comp. 
St. § 8225), was unavailing to forfeit insurance. 

(For other cases, see Insurance, Dec. Dig. § 312.) 

8. INSURANCE—LAW IMPLIES COVENANT, IN CONNECTION WITH 
VOYAGE POLICY, THAT VESSEL IS IN SEAWORTHY CONDITION 
FOR NECESSITIES OF PORT AND NECESSITIES OF VOYAGE. 
Irrespective of express warranty, law implies covenant, in connection with voy- 

age policy, that vessel is in seaworthy condition at terminus a quo for necessities 

of port, and seaworthy again for necessities of voyage when time for sailing 
has arrived, and, unless each of these implied warranties is satisfied, insurer is 
discharged. 


(For other cases, see Insurance, Dec. Dig. § 273, 312.) 


9. INSURANCE—UNDER VOYAGE POLICY, IF VOYAGE CONSISTS OF 
SUCCESSIVE STAGES, EQUIPMENT AT OUTSET NEED NOT BE 
ADAPTED TO ANY STAGE, EXCEPT FIRST. 

Under voyage policy, if voyage consists of successive stages, equipment at 
outset does not have to be adapted to any stage, except first, although there is 
duty in such circumstances, when second stage arrives, to add or change as may 
be necessary. 

(For other cases, see Insurance, Dec. Dig. § 312.) 


10. INSURANCE—WHERE VESSEL WAS UNSEAWORTHY WHEN 
STARTING VOYAGE, VOYAGE INSURANCE CEASED TO BE EF- 
ae AT MOMENT OF SAILING, UNDER IMPLIED COVE- 
NANT. 

Where vessel, when it started, was unseaworthy for first stage of adventure, 
as well as for the others, voyage insurance ceased to be effective at moment of 
her sailing, under implied covenant in connection with such policies regarding sea-* 
worthiness, and the express warranty of fitness could not be put aside as im- 
material. 


(For other cases, see Insurance, Dec. Dig. § 312.) 
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11. INSURANCE—EXPRESS WARRANTY IN VOYAGE INSURANCE 
POLICY DOES NOT EXCLUDE IMPLIED ONE CONSISTENT WITH 
ITS TERMS. : 
An express warranty in a voyage insurance policy does not exclude an implied 

one consistent with its terms. 

(For other cases, see Insurance, Dec. Dig. § 312.) 


Appeals from Supreme Court, Appellate Division, Second Department. 

Actions by Edwin Smith against the Northwestern Fire & Marine Insurance 
Company. Judgments for plaintiff were affirmed by the Appellate Division (218 
App. Div. 858, 219 N. Y. S. 917, 918), and defendant appeals. Judgment in one 
action affirmed, and judgment in the other action reversed, and complaint dis- 
missed. 

William F. Purdy and Thomas A. McDonald, both of New York City, for ap- 
pellant. 
Thomas J. Brennan, of Brooklyn, for respondent. 

Carpozo, C. J. The plaintiff in each of these actions is the assignee of the 
insured under a contract of marine insurance. One action is brought upon a binder 
covering a hull; the other action is brought upon a certificate covering a cargo. 
The facts as to each contract must be separately stated. 

On March 7, 1925, Joseph F. O’Boyle agreed to sell his steam lighter, the 
Traffic, to Neptune Trading Company, which was to make a payment of cash 
and give a purchase-money mortgage. A bill of sale was signed, but never de- 
livered; the buyer refusing to complete the purchase. While the contract was 
still in force, application was made to the defendant for insurance on the hull. 
The binder, signed by the defendant on March 10, 1925, calls for a time policy in 
what is known as the inland form, with watchman’s clause added. The insured 
is stated to be Neptune Trading Company; loss payable to O’Boyle, as mortgagee. 
The term of the insurance is stated to be from March 10, 1925, to March 10, 1926. 
The vessel is privileged to navigate the waters of the port, bays, and harbor of 
New York, East and North or Hudson rivers, and inland waters of New York 
and New Jersey, Long Island Sound, and waters as far east as Boston, Mass. 

At the date of this binder, the Traffic was already beached in New London 
harbor with several feet of water in her hull. She had been arrested on March 9 
by a United States revenue cutter and compelled to proceed to New London be- 
cause of her unseaworthy condition. ‘There she settled and sank. On being 
hauled to dry dock she was partially repaired. Thereupon she received a tem- 
porary permit, allowing her to go to New York, where the repairs were to be 
completed. She was inspected by the underwriters on April 10, and then reported 
to be sound. 

In the meantime the Neptune Trading Company had withdrawn from its bar- 
gain and rejected title to the boat. On April 9, 1925, O’Boyle made a new sale 
to Gurney, the plaintiff's assignor. This sale was reported to the defendant, which 
struck from the binder the name of the Neptune Trading Company, and substi- 
tuted Gurney’s adding after his name the figures “4/9/25,” to indicate the date 
of change. A completed policy in the inland form was made out to the new 
owner on April 23, 1925, though never, it seems, delivered. 

We pass now to the application for insurance on the cargo. This application 
was made on April 24, 1925, in the name of Anthony O’Boyle, account of whom 
it might concern. The defendant thereupon issued its certificate of insurance cover- 
ing a cargo of hardware on board the Traffic, subject to the clauses of the New 
York lighterage form, “at and from New York to Boston.” 

_ The Traffic left New York for Boston on April 29, 1925. Her certificate of 
inspection, issued by the United States local inspectors under section 4463 of the 
United States Revised Statutes (46 USCA § 222; U. S. Comp. St. § 8225), fixed 
the complement of the crew in case the vessel was operated not more than 13 
hours out of the 24, and another complement when she was operated longer. In 
the one case she was to have one master and pilot, two able seamen, one chief en- 
gineer, one fireman, and one person in steward’s and other departments when need- 
ed, a total of six men. In the other case, she was to have one master and pilot, 
one pilot, two able seamen, one chief engineer, one first assistant engineer, two 
firemen, and one person when needed in steward’s and other departments, a total 
of nine. The Traffic set out on her voyage with only four men on board, a mas- 
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ter, an engineer, a fireman, and a deckhand. She moored for the night at City 
Island, under orders to pick up a pilot in the morning and two other members 
of the crew, who were expected to come aboard. During the night the boat took 
fire, and with its cargo was destroyed. 

The defense of breach of warranty set up in each of the two actions makes 
it necessary to quote some of the provisions of the policies. The policy on the 
hull, following the so-called inland form, includes a warranty: 

That the vessel is “free of capture, seizure, arrest, restraint, pre-emption 
or detainment and the consequences thereof or any attempt thereat, and whether 
as an act of war or by civil authority or by any person or persons whatsoever, 
lawless or otherwise.” 

It also includes a warranty as to the condition of the vessel: 

“Warranted by the insured that the said vessel shall at all times during the 
continuance of this policy be tight and well found in anchors, cable, rigging, tackle 
and apparel, as is usual and customary; also in all other things and means neces- 
sary and proper for safe navigation according to the usage and custom; that she 
shall at all times have a competent watchman on board; and that whenever said 
vessel shall be at anchor in the nighttime she shall show one or more lights in 
a conspicuous place so as to warn and give notice to approaching vessels.” 

By another provision: 

“The watchman’s warranty in this policy is in full force and effect, except 
that when this vessel is tied up or moored it shall be in charge of a competent 
watchman, but a breach of this warranty shall void this insurance only as to claims 
occurring during such breach or arising subsequently as a result of such breach.” 

By still another provision: 

“Any deviation beyond the limits named in this policy shall void this policy, 
but upon the return of said vessel within the limits named herein, this policy shall 
reattach and continue in full force and effect, but never beyond the date herein- 
before set for the termination of this policy, and provided only, no disaster has 
occurred during said deviation.” 

The cargo policy, following the New York lighterage form, omits the special 
provisions quoted from the policy on the hull, but contains the following warranty 
as to the condition of the vessel: : 

“Warranted by the insured that the said lighter or vessel shall at all times 
during the continuance of this policy be tight, and well found in anchors, cables, 
rigging, tackle, and apparel, as is usual and customary; also properly manned 
and equipped in all other things and means necessary and proper for safe naviga- 
tion thereof, according to the usage and custom; and that whenever said lighter 
or vessel shall be at anchor in the nighttime, she shall show the proper lights as 
required by law, so as to warn and give notice to approaching vessels; and that 
the said lighter and vessel, when loaded with cargo, shall at all times have a 
competent watchman on board.” 


[1] 1. The defendant insists that the arrest of the boat and her unseaworthy 
condition at the delivery of the binder vitiates the contract for the insurance on 
the hull, though the boat had been. released and repaired when Gurney, plaintiff's 
assignor, was substituted in the binder as the party insured. 

There is no doubt that the boat was under arrest on March 10, 1925, when 
the binder was delivered. There is none, we think, that at that time she was in 
an unseaworthy condition, though warranted to be tight and sound. We assume 
that for breach of these warranties the insurance would never have attached if 
the binder had not been changed. The binder, however, was changed by the sub- 
stitution on April 9 of a new party to the contract. We think the warranties of 
Gurney, the new insured, must be read as of that time. He did not take the risk 
of past breaches of warranty by former owners of the vessel. He was answer- 
able only for his own. The situation was the same in legal effect as if the com- 
pany had issued a new binder, or had noted upon the old one a waiver of any 
previous breach of warranty, known or unknown. There is no difference in that 
regard between policies of marine insurance and policies of insurance against fire. 
The common practice is, when property is sold, to substitute the name of the buyer 
without issuing another policy. Very likely, the insurance company loses some- 
thing in premiums by this abbreviated form, since the first policy, if surrendered, 
would have been canceled at short rates. It gains, however, in convenience, and 
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often by securing a new customer, who might otherwise go elsewhere. It must 
abide by its choice, whether the result be gain or loss. 

Unquestionably the insurer will not be heard to insist upon earlier breaches, 
if it accepts the new owner after notice of the cause or forfeiture. Steen v. 
Niagara Fire Ins. Co., 89 N. Y. 315, Am. Rep. 297; Benninghoff v. Agricultural 
Ins. Co. of Watertown, 93 N. Y. 495, 506; Shearman v. Niagara Fire Ins. Co., 46 
N. Y. 526, 7 Am. Rep. 380; Hooper v. Hudson River Fire Ins. Co, 17 N. Y. 424. 
We think the consequence of substitution is the same whether it acts with notice 
or without. The result is a new contract between underwriter and owner. The 
insured may reasonably infer, in the absence of inquiry as to earlier grounds of 
forfeiture, that the insurer is indifferent as to their existence, and is content to 
make a fresh start as if a new policy were written. The fault is the insurer’s, 
if it chooses to approve the change without adequate inquiry. Hooper v. Hudson 
River Fire Ins. Co., 17 N. Y. 424, 426. Some of the cases put the stress of the 
argument upon the theory of a second contract independent of the first one. Others 
find in the situation the necessary elements of waiver or estoppel. Upon one 
ground or the other, and not infrequently upon both, the insurer is charged with 
liability, whether the earlier causes of forfeiture were known or unknown. Vir- 
ginia-Carolina Chemical Co. v. Sundry Ins. Co. (C. C.) 108 F. 451, 456; Ellis v. 
Insurance Co. (C. C.) 32 F. 646; Fogg v. Middlesex Mut. Fire Ins. Co., 10 Cush. 
(Mass.) 345; Bullman v. North British & Mercantile Ins. Co., 159 Mass. 118, 34 
N. E. 169; Richards on Ins. p. 354, and cases cited. Any other conclusion would 
be at war with business practice, and with the beliefs and expectations which that 
practice has engendered. 

[2] 2. The defendant insists that the vessel was unseaworthy at the inception 
of the voyage, in that it sailed without the complement of men exacted by the sta- 
tute, and that the result was a breach of warranty, which forfeits the insurance 
on the hull and on the cargo. We think the vessel sailed in an unseaworthy con- 
dition. Arnould, Marine Ins. §§ 721, 723; 4 Joyce, Ins. §§ 2164, 2166; Forshaw 
v. Chabert, 1821, 3 Brod. & B. 158; Silva v. Low, 1799, 1 Johns, Cas. 184. She 
was without the complement of crew required by the statute. Such a vessel “shall 
not be navigated unless she shall have in her service and on board such comple- 
ment of licensed officers and crew * * * as may, in the judgment of the loca 
inspectors who inspect the vessel, be necessary for her safe navigation.” R. S. 


U. S. § 4463. 


The argument is made that less than the complement called for by the cer- 
tificate of the inspectors sufficed for safe navigation while the vessel was still with- 
in the waters of the harbor. The judgment of a jury is thus to supplant the judg- 
ment of the public officers who have been charged with the duty of inquiry and 
decision. The terms of the warranty forbid this exchange of functions, if it 
might otherwise be proper. The vessel is to be manned with whatever means may 
be necessary for her safe navigation, “according to the usage and custom.” We 
are not to assume that usage and custom would be satisfied with less than a com- 
pliance with the statute. She is to start with crew and equipment sufficient for 
the voyage. Greenock S. S. Co. v. Maritime Ins. Co., L. R. [1903] 2 K. B. 657. 
3ut the problem is not exhausted when we find that the vessel was unseaworthy 
while navigating the waters between New York and City Island. The fact that 
she was unseaworthy then does not mean that she was unseaworthy when naviga- 
tion had ceased and she was fastened at her pier. The prescribed complement of 
men must be aboard while the boat is on her way, but their presence is unneces- 
sary when she is resting at her berth. Seaworthiness is a relative term. Brick v. 
Long Island R. Co., 245 N. Y. 222, 226, 157 N. E. 93. 

What is essential for the voyage may be superfluous at port. Arnould, Ma- 
rine Ins. § 687. Equipment must be adapted to the occasion and the risk. The 
boat was at her pier, and navigation was over, at the moment of the loss. She 
was not to go farther on her voyage without replenishing her crew. She was sea- 
worthy then, though unseaworthy before. We must say whether the policies were 
avoided altogether. The insurance on the hull was a “time” policy, from March 
10 or April 9, 1925, to March 10, 1926. The insurance on the cargo was a “voy- 
age” policy “at and from New York to Boston.” The two classes of insurance 


are governed by different rules. The effect of a deficient crew will be considered 
as to each. 
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[3, 4] (a) The English rule has long been that there is no implied warranty 
of seaworthiness under a time contract of insurance. Arnould, Ins. § 697. Ci. 
Marine Insurance Act, 1906, § 39, subsec. 5. Many cases in the United States sup- 
port a different holding, though the conflict of authority is such that the question 
may still be open. Joyce, Ins. vol. 4 § 2153; Richards, Ins. § 184; cf. New York 
& P. R. S. S. Co. v. Aetna Ins. Co. (C. C. A.) 204 F. 255, 258. There is no need 
to close it now, for in.the policy at hand the warranty is express. A warranty 
of seaworthiness, unless otherwise extended, is satisfied, however, when seaworthi- 
ness exists at the inception of the risk. 3 Kent, Comm. 287; Arnould, Marine 
Ins. §§ 691, 692. If the insured suffers the vessel to become unseaworthy there- 
after, this does not vitiate the policy, unless the later condition was due to his 
neglect or other fault, nor even then unless a casual relation exists between the 
defect and the loss. Union Ins. Co. v. Smith, 124 U. S. 405, 427, 8 S. Ct. 534, 
31 L. Ed. 497; American Ins. Co. v. Ogden, 15 Wend. 532; American Ins. Co. v. 
Ogden, 20 Wend. 287; Paddock v. Franklin Ins. Co., 11 Pick. (Mass.) 227; Pe- 
ters v. Phoenix Ins. Co., 3 Serg. & R. (Pa.) 25; 3 Kent, Comm, 288; 4 Joyce, Ins. 
§§ 2174, 2175. His duty, in so far as it relates to the future, is not in a strict 
sense a warranty at all, unless he chooses to make it so. Capen v. Washington 
Ins. Co., 12 Cush. (Mass.) 517, 540; Dabney v. New England Mut. Marine Ins. 
Co., 14 Allen (Mass.) 300, 305; American Ins. Co. v. Ogden, 20 Wend. 287, 304; 
3 Kent, Comm. (12th ed. by O. W. Holmes) p. 288, note; 4 Joyce, Ins. § 2175. 
Though often characterized as a warranty, it is in truth a duty to act according 
to the measure of his power. The law which creates it keeps it within limits of 
justice and reason. At the inception of the risk under the time policy of insur- 
ance (on April 9, 1925), the Traffic was seaworthy and the policy attached. There 
is nothing to show that at that time the particular voyage which began on April 
29 was in any special sense within the contemplation of the parties. The policy 
was written, and the risk assumed, without reference to any voyage present or 
prospective, and this for three weeks before a voyage began. Cf. Gibson v. Small, 
1853, 4-H.’ 1. Cas; 953, 390. 

We have said that the warranty of seaworthiness is confined to the inception 
of the risk, unless otherwise extended. The problem is complicated by the fact 
that an extension was accomplished here. The insured did not limit himself to a 
warranty of seaworthiness at the beginning of the term. He chose to add a war- 
ranty that seaworthiness would continue as long as the policy was in force. In 
respect of future happenings, he substituted an obligation absolute in terms for 
the obligation of diligent endeavor laid upon him by the law. We do not need to 
hold that reasonable construction might not affix some restrictions to the duty thus 
assumed with all its seeming generality. The question is not here, for example, 
whether such a covenant would be broken if seamen died at sea so as to reduce 
the crew below its complement. Paddock v. Franklin Ins. Co., 11 Pick. (Mass.) 
227, 233. Certain it is, however, that under a time policy, so phrased, the duty 
must be absolute at the inception of each voyage, or whenever the vessel is at 
port about to sail anew. Cogswell v. Chubb, 1 App. Div. 93, 96, 36 N. Y. S. 
1076, affirmed on opinion below, 157 N. Y. 709, 53 N. E. 1124. The owner chose 
to warrant, and we must take him at his word. 

[5-7] The question remains whether breach of a promissory warranty that a 
vessel covered by a time policy shall be kept in a seaworthy condition avoids the 
contract of insurance in case the loss occurs after the defect has been corrected. 
The rule is settled in the English courts that a warranty once broken puts an end 
to the insurance, irrespective of what follows, and this whether the warranty is 
affirmative or promissory. Arnould, Marine Ins. § 628, 688. “Where a warranty 
is broken, the assured cannot avail himself of the defense that the breach has been 


remedied, and the warranty complied with, before loss.” Marine Insurance Act, 
1906, § 34. 


In this country the decisions are indecisive and conflicting. 4 Joyce, Ins. § 
2182; Richards, Ins. § 114. The effect of a breach of some warranties, though 
promissory in their nature, is to terminate the risk. This is so for example where 
there is a wrongful deviation, unless the policy contains a provision that the risk 
shall reattach when the deviation has ended. Fernandez v. Great Western Ins. 
Co., 48 N. Y. 571, 8 Am. Rep. 571; Snyder v. Atlantic Mut. Ins. Co., 95 N. Y. 196, 
47 Am. Rep. 29; Cogswell v. Chubb, 1 App. Div. 93, 36 N. Y. S. 1076; Id., 157 
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N. Y. 709, 53 N. E. 1124; Burgess v. Equitable Marine Ins. Co., of Provincetown, 
126 Mass. 70, 30 Am. Rep. 654. The effect of a breach of other warranties is 
merely to suspend the risk, or so at least it has been adjudged by courts of high 
authority. Taylor v. Lowell, 3 Mass. 331, 3 Am. Dec. 141; Paddock v. Frank- 
lin Ins. Co., 11 Pick. (Mass.) 227, 234; Worthington v. Bearse, 12 Allen (Mass.) 
382, 90 Am. Dec. 152; Hinckley v. Germania Fire Insurance Co., 140 Mass. 38, 
45, 1 N. E. 737, 54 Am. Rep. 445; Ring v. Phoenix Assur. Co., 145 Mass. 426, 
427, 14 N. E. 525 (per Holmes, J.) ; Lapene v. Sun Mut. Ins. Co., of New York, 
8 La. Ann. 1, 58 Am. Dec. 668. Cf. McLannahan v. Universal Ins. Co., 1 Pet. 
170, 184, 7 L. Ed. 98; 1 Phillips on Ins. § 734; 3 Kent, Comm. 289; 4 Joyce, Ins. 
§ 2182. To determine which effect shall follow we must seek the intention of the 
parties. Cf. 4 Joyce, Ins. § 2240; Imperial F. Ins. Co. v. Coos County, 151 U. S. 
452, 467, 14 Ct. 379, 38 L. Ed. 231; Mead v. Northwestern Ins. Co., 7 N. Y. 530; 
Ring v. Phoenix Assur. Co., supra; Kyte v. Commercial Union Assur. Co., 149 
Mass. 116, 21 N. E. 361, 3 L. R. A. 508. 

We think the intention of the parties must be presumed to be that under a 
warranty of seaworthiness, continuing beyond the inception of the risk and dur- 
ing the whole of many voyages, a supervening breach shall do no more than sus- 
pend the obligation of the policy, and that the obligation shall revive when the 
defect has been corrected, unless indeed there is an express provision that the ef- 
fect of any breach shall be to end the policy forever. Cf. Imperial F. Ins. Co. 
v. Coos County, 151 U. S. 452, 14 S. Ct. 379, 38 L. Ed. 231; Mead v. Northwestern 
Ins. Co., supra, at page 531. Nothing more than this is the consequence of a breach 
of the continuing duty to keep the vessel seaworthy imposed by the law itself in 
the absence of a covenant, a duty often spoken of as growing out of an implied 
warranty, though the description may be lacking in technical precision. Indeed, 
the breach of the implied warranty does not even suspend the risk, in the absence 
of a casual relation between breach and loss. Union Ins. Co. v. Smith, 124 U. 
S. 405, 427, 8 S. Ct. 534, 31 L. Ed. 497. We think the parties had no intention, 
when substituting an express warranty for the implied one, to invite such -dis- 
parity of consequences as would follow if every supervening breach were to annul 
the policy forever. To impute such an intention would be to lead to results al- 
most shocking in their hardship. 

A time policy for a year or longer may include periods of idleness and then 
repeated voyages. There may be seasons of closed navigation, when the ship is 
at her pier. There may be seasons of open navigation, with a voyage every day 
or oftener. If the breach of a continuing warranty that a vessel shall be seaworthy 
is to put an end to the insurance, and not merely to suspend it, a defect develop- 
ing upon the first voyage, though quickly and permanently corrected, will avoid 
liability for a loss upon the thousandth. The ship may have lost one of her an- 
chors at a time when two anchors were required. American Ins. Co. v. Ogden, 
15 Wend. 532; Id., 20 Wend. 287. She may have lost a member of her crew, 
deserting at a port of stoppage. She may have sailed on her home voyage with 
a temporary defect in her rigging or apparel, unknown to the master. If such de- 
fects are remedied before the loss occurs, the intention of the parties will be 
thwarted, rather than promoted, at least in the vast majority of cases, by a hold- 
ing that the contract has been ended altogether. 


That conclusion is fortified when we consider the provisions of this policy 
as to the effect of deviation. By immemorial tradition, the duty not to deviate, 
unless for sufficient cause, is primary and basic. We find, however, that under 
this policy a breach so fundamental as deviation is not to end the contract, but 
that liability revives when the ship is again upon her course. One finds it hard 
to believe that penalties more drastic are to be visited on the owner for the tem- 
porary loss of a steward or an anchor. True, indeed, it is that the parties stated 
the consequences in the one situation, and omitted to state them in the other. One 
may argue that the omission is a sign that the covenant not qualified was to be 
an absolute condition. More likely there was a tacit assumption that the conse- 
quences resulting from the breach of an express warranty to keep the vessel fit 
would bear some reasonable relation to those resulting from a breach of the war- 
ranty or quasi warranty read into the policy by implication of the law. So we 
think they do, in the absence of the disclosure of a different intention. Upon a 
breach of the continuing warrantv of seaworthiness, the obligation of the contract 
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is suspended, if the risk has once attached, and thereafter revives when the de- 
fect has been removed. Deblois v. Ocean Ins. Co., 16 Pick. (Mass.) 303, 28 Am. 
Dec. 245. Since the Traffic was seaworthy on April 9, when the policy took effect, 
and seaworthy on April 30, when destroyed by fire at City Island, the interme- 
diate breach is unavailing to forfeit the insurance. 

[8] (b) We pass now to the consideration of the voyage policy, insuring the 
cargo on the lighter “at and from New York to Boston.” Such a policy differs 
fundamentally from a time policy in the application of the law of warranties, 
Irrespective of any express warranty, the law implies a covenant in connection 
with a voyage policy that the vessel is in seaworthy condition at the terminus a 
quo for the necessities of the port, and seaworthy again for the necessities of the 
voyage when the time for sailing has arrived. Arnould, Marine Ins. §§ 685a, 687, 
698, 699; Merchants’ Ins. Co. v. Clapp, 11 Pick. (Mass.) 56. Unless each of these 
implied warranties is satisfied, the insurer is discharged. 

Thus, in De Hahn v. Hartley (1786) 1 T. R. 343, affirmed (1787) 2 T. R. 
186, note, a vessel was insured on a slaving voyage, “at and from Africa to her 
port or ports of discharge in the British West Indies,” and a memorandum was 
inserted in the margin of the policy that the vessel had “sailed from Liverpool 
with 14 six-pounders, swivels, small arms, and 50 hands or upwards, copper- 
sheathed.” It appeared that the ship had actually sailed from Liverpool with 
only 46 men instead of 50, but that within 12 hours of leaving Liverpool she had 
taken on board at Beaumaris 6 additional hands, and evidence was also given that 
the ship between Liverpool and Beaumaris was quite as safe with 46 men as she 
would have been with 50. The court unanimously held that the policy was void 
in toto. Arnould, Marine Ins. § 633. Again in Forshaw v. Chabert, 1821, 3 Brod, 
& B. 158, a policy was effected on a voyage “at and from Cuba to Liverpool.” 
Here the captain having lost some of his outward crew by sickness and deser- 
tion at Cuba, and finding it impossible there to engage 10 men, his proper com- 
plement for Liverpool, sailed from Cuba with only 8 men engaged for Liverpool, 
and two for Montego Bay (Jamaica), where he touched and landed the two men, 
and whence, having procured others to supply their place, he proceeded on his 
voyage to Liverpool. The court held (inter alia) that the ship was not seaworthy 
when she sailed from Cuba for a voyage to Liverpool, as she ought to have had 
on board a full complement of men engaged for the whole voyage. Arnould, Ma- 
rine Ins. § 723. Again in Queen Marine Ins. Co. v. Commercial Bank of Canada 
(1870) L. R. 3 P. C. 234, a vessel, covered by a voyage policy, left port with a de- 
fective boiler. She stopped at an intermediate port, where the boiler was repaired. 
A loss occurred thereafter. The Judicial Committee of the Privy Council held 
after a full review of the authorities, that the underwriters were discharged by 
force of the breach of warranty at the inception of the voyage. 


These are suggestions in the books that the doctrine of suspension and _ re- 
vival may be applied, even to a voyage policy, if the vessel was seaworthy “at” 
the port, though unseaworthy when leaving port at the outset of the voyage. 4 
Joyce, Ins. § 2182; Phillips, Ins. §734. The weight of authority, however, makes 
the breach of the implied warranty equally definitive at one stage or the other. 
The primary purpose of a voyage policy is insurance of the risk during a voyage 
then in view. Whatever insurance attaches at the home port is incidental and pre- 
liminary. There can be little doubt that the reasonable expectations of the in- 
surer are frustrated if the vessel starts on her voyage without suitable equip- 
ment. 

[9-11] Of course, if the voyage consists of successive stages, the equipment 
at the outset does not have to be adapted to any stage except the first, though 
there is a duty in such circumstances when the second stage arrives to add or 
change as may be necessary. Arnould, Marine Ins. §§ 699, 700, 701; 4 Joyce, 
Ins. § 2171; Greenock S. S. Co. v. Maritime Ins. Co. [1903] 2 K. B. 657. Here 
the vessel when it started was unseaworthy for the first stage of the adventure, 
as well as for the others. That being so, the insurance ceased to be effective at 
the moment of her sailing. In such a situation the express warranty of fitness may 
be put aside as immaterial. So far as it departs from the implied one by impos- 
ing a continuing; obligation after the voyage has begun, the consequences of the 
departure do not have to be considered, for there was a breach at the beginning. 
So far as the two are coincident, the results must be the same. An express war- 
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ranty does not exclude an implied one consistent with its terms. Arnould, Ma- 
rine Ins. § 628; Marine Insurance Act of 1906, § 35. 

The action on the cargo policy is subject also to the defense that proofs of 
loss were not submitted at the time or in the form prescribed. : 

The defendant makes the point with reference to both the policies that there 
was no watchman on the boat at the time of the fire. As to this there was a ques- 
tion of fact, which was answered by the verdict of the jury in favor of the plain- 
tiff. 

Our conclusion is that, in the action on the policy covering the hull, the judg- 
ment should be affirmed, with costs to the respondent; in the action on the policy 
covering the cargo, the judgment of the Appellate Division and that of the Trial 
Term should be reversed, and the complaint dismissed, with costs to the appellant 
in all courts. 

Pound, Crane, Andrews, Lehman, and O’Brien, JJ., concur. 

Kellogg, J., not sitting. 

Judgment accordingly. 


PENDERGAST v. GLOBE & RUTGERS FIRE INS. CO. OF CITY OF NEW 
YORK 


Court of Appeals of New York. Nov. 22, 1927. 
159 Northeastern Reporter 183. 

1, INSURANCE—WHERE POLICY INSURES VESSEL “LOST OR NOT 
LOST,” RECOVERY IS NOT CONDITIONED ON SUBJECT-MATTER’S 
EXISTENCE. ; 
Although ordinarily contracts of insurance are conditioned upon the exis- 

tence of the subject-matter of the insurance at the time the policy was written, 

it is otherwise of marine insurance when the policy expressly insures vessel “lost 
or not lost.” 
(For other cases, see Insurance, Dec. Dig § 127.) 


2. INSURANCE—INSURER MAY RECOVER PREMIUM, THOUGH MA- 
RINE VESSEL INSURED “LOST OR NOT LOST” HAS COMPLETED 
JOURNEY. ; 

A marine insurer may recover a premium promised, where a vessel insured 

“lost or not lost” has safely completed the journey against the perils against which 

it was insured. 


(For other cases, see Insurance, Dec. Dig. § 181.) 


3. INSURANCE—OWNER MAY RECOVER LOSS OF MARINE VESSEL, 
THOUGH KNOWING IT WAS LOST WHEN INSURED, IF AGENT 
NEGOTIATING INSURANCE DID NOT KNOW AND OWNER DILI- 
retin ATTEMPTED TO COMMUNICATE WITH PROSPECTIVE 
NSURER. 

An owner may recover insurance for the loss of a marine vessel, although 
the vessel was lost at the time the insurance was written and the owner knew of 
the loss, if the agent negotiating the procuring of insurance for the owner did not 
know that the ship was lost at the time the policy was written and the owner 
diligently attempted to communicate with the prospective insurer to inform him 
of such matter. 

(For other cases, see Insurance, Dec. Dig. § 127.) 


4. INSURANCE—OWNER IGNORANT OF SITUATION REQUIRING NO- 
TICE OF VESSEL’S LOSS TO BE GIVEN PROSPECTIVE INSURER 
HELD ENTITLED TO RECOVER, ALTHOUGH VESSEL WAS LOST 
WHEN INSURED BY AGENT. 

Where the owner of a marine vessel had requested his agent to procure in- 
surance thereon and had been informed that insurance had been obtained, but 
in fact insurance had not yet beert written, and when the insurance was subse- 
quently written the vessel had been lost at sea, owner held entitled to recover 
insurance money under a “lost or not lost” policy, since he was ignorant of any 
Situation requiring notice of loss to be given prospective insurer. 

(For other cases, see Insurance, Dec. Dig. § 127.) 
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Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by James Pendergast against the Globe and Rutgers Fire Insurance 
Company of the City of New York. The judgment of nonsuit was affirmed by 
the Appellate Division, Fourth District (221 N. Y. S. 874), and plaintiff appeals, 
Reversed, and new trial granted. 

See, also, 222.N. Y. S. 869. 

Thomas C. Burke, of New York City, for appellant. 

Robert Kelly Prentice, of New York City, for respondent. 

Ketiocc, J. The plaintiff was the owner of the steam tug Globe. On the 
20th day of October, 1924, he chartered the tug to the Waterway Navigation 
Company through one Guidera, who represented that company at Buffalo, N. Y., 
where the plaintiff resided. The tug was then in inland waters in the vicinity of 
Buffalo. Guidera agreed to have the tug covered with marine insurance, and 
upon the following day assured the plaintiff that the insurance had been placed 
by the New York office of the navigation company. In point of fact, the in- 
surance had not then been written. However, on October 23, 1924, the New York 
office of the company did telephone B. T. Nolan Company, brokers of marine in- 
surance, to place fire and marine insurance upon the tug. On Friday, October 
24th, B. T. Nolan, of that company, applied to the defendant, at its New York 
office, for insurance. He was told that hq must supply more information than 
he was able to reveal. On the following morning, Saturday, October 25, 1924, at 
about 11 o’clock, Nolan renewed his application at the defendant’s office. After 
some objection, the defendant issued a binder insuring the tug Globe, “lost or 
not lost” from noon of the previous day, October 24, 1924, for the term of one 
year, in the sum of $6,000. Meanwhile, on October 25th, before 8 o’clock in the 
morning, at least three hours before the binder was issued by the defendant, the 
tug, while tied up at the Terminal wharf in the Erie Basin at Buffalo, N. Y., had 
sunk to the bottom of the basin. The plaintiff was informed of the loss at about 
8 o’clock that morning. He did not know the name of the company in which, 
zccording to Guidera, the Waterway Navigation Company had caused the tug to 
be insured. Between 8 o’clock and 11 o’clock that morning the plaintiff made 
several efforts to get into telephonic communication with the president of the 
navigation company in New York, to ascertain who had the insurance but was 
unable to reach him. 

[1-3] Ordinarily, contracts of insurance are conditioned upon the existence 
of the subject of insurance at the time the policies are written. Mead v. Phenix 
Ins. Co., 158 Mass. 124, 32 N. E. 945. It is otherwise of marine insurance when the 
policy expressly insures a vessel “lost or not lost.” MclLanahan v. Universal Ins. 
Co., 26 U. S. (1 Pet.) 170, 7 L. Ed. 98; Hooper vy. Robinson, 98 U. S. 528, 25 L. Ed. 
219; Snow v. Mercantile Mut. Ins. Co., 61 N. Y. 160. In such cases the assured 
may have a recovery, even though the vessel be lost before the contract was enter- 
ed into Same cases. Conversely, the insurer may recover a premium promised, 
where a vessel insured “lost or not lost” has safely completed the journey against 
the perils of which it was insured. Bradfard v. Symondson, L,. R. 7 Q. B. D. 456. 
Again, there may be recoveries by an insured owner, even if he had knowledge 
of the loss prior to the writing of the policy, provided the agents negotiating the 
insurance had no such knowledge. McLanahan v, Universal Ins. Co.; Snow v. 
Mercantile Mut. Ins. Co., supra. In the McLanahan Case the owner was ac- 
tually on board the vessel when it was lost at sea. A recovery upon “a lost or 
not lost policy,” issued after the loss, through the procurement of an agent ig- 
norant thereof, was there held to be permissible. However, it is incumbent upon 
the owner in all such cases to use diligence in communicating the fact of loss to 
the prospective insurer, so that thd insurance may not be written, or otherwise 
the policies will be void because of concealment. Same cases. 


[4] In this case the plaintiff was not aware that the policy in question was 
about to be written. He had been informed and believed that insurance had been 
written before the loss, but was unaware of the name of the insuring company. 
Under the circumstances shown by the present record, there was no call for him 
to proceed with extreme diligence. He knew of no situation which required in- 
formation of loss promptly to be given in order that insurance might not be 
written. As the facts appear, he did all that a reasonably prudent man would 
have done. He made immediate attempts to telephone the charterer which, ac- 
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cording to the plaintiff’s advices, had effected the insurance, to learn the name 
of the insurer, but his efforts were unavailing. Under the circumstances, the 
complaint should not have been dismissed. 

The judgment should be reversed and a new trial granted, with costs to abide 
the event. 

Cardozo, C. J., Pound, Crane, Andrews, Lehman, and O’Brien, J. J., concur. 

Judgment reversed, etc. 
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ACCIDENT 


MURRAY v. PREFERRED ACC. INS. CO. OF NEW YORK. (NO. 38261.) 
Supreme Court of Iowa. Dec. 13, 1927. 
216 Northwestern Reporter 702. 

2. INSURANCE—INSURER SEEKING TO AVOID EFFECT OF POLICY 
a SHOW MATTERS BY WHICH IT SEEKS TO AVOID LIABIL- 
ity. 

Insurance company seeking to avoid effect of policy has burden of proof to 
show, by preponderance of evidence, alleged matters by which it seeks to avoid 
liability. 

(For other cases, see Insurance, Dec. Dig. § 646[1%4].) 


4. INSURANCE—INSURER CANNOT AVOID POLICY BY TAKING AD- 
VANTAGE OF MISSTATEMENT IN APPLICATION, MATERIAL TO 
RISK, NOT DUE TO INSURED’S BAD FAITH. 

Insurance company will not be permitted to avoid policy by taking advant- 
age of misstatement in application, material to risk, which is due to mistake or 
negligence of its agent and not to fraud or bad faith on part of insured. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 


>. INSURANCE—IN ACTION ON LIFE POLICY IN WHICH INSURER 

ALLEGED THAT INSURED MADE FALSE FRAUDULENT STATE- 

MENTS IN APPLICATION AND CHANGED OCCUPATION TO ONE 

MORE HAZARDOUS, CASE HELD FOR JURY. 

In action on life insurance policy, in which insurer defended on grounds 
that insured made false fraudulent statements in application and changed occu- 
pation to one more hazardous, evidence held sufficient to take case to jury as 
against insurer’s motion for directed verdict. 

(For other cases, see Insurance, Dec. Dig. § 668[6, 9].) 

8. INSURANCE—TESTIMONY RELATIVE TO INSURED’S HABITS AND 

INDUSTRY IS INADMISSIBLE IN ACTION ON LIFE POLICY. 

In action on life insurance policy, testimony with reference to insured’s habits 
and industry, being foreign to any issue in case, should not be admitted. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Appeal from District Court, Polk County; W. G. Bonner, Judge. 

An action to recover on a policy of insurance issued by the defendant com- 
pany, in which the plaintiff is named as beneficiary. From a directed verdict in 
tavor of the plaintiff for a part of the sum claimed under the policy, the court, 
on motion of the plaintiff, granted a new trial, and from the ruling of the court 
granted the new trial and also from an adverse ruling on a motion of the de- 
fendant for a directed verdict in its favor, defendant appeals. Affirmed. 

Miller, Kelly, Shuttleworth & McManus, of Des Moines, for appellant. 

Clark, Byers & Brunk, of Des Moines, for appellee. 

Axpert, J. In January, 1921, Robert G. Murray took out a policy with the 
defendant, the Preferred Accident Insurance Company of New York, naming his 
mother, Mary Murray, plaintiff herein, as beneficiary; this policy was for $10,- 
000. He was killed on or about October 14, 1921, while engaged with officers of 
the law. in searching a house on what is known as the “Snyder farm,” a few 
miles distant from the city of Council Bluffs. This is the second appeal of this 
case, the opinion in the first appeal appearing in 199 Iowa, 1195, 201 N. W. 595. 

At the close of all of the evidence in the case, the defendant first made a 
motion to direct a verdict in its favor, which motion was overruled. Defendant 
then made a motion that the court direct a verdict in favor of the plaintiff and 
against the defendant in the sum of $4,000, with 6 per cent. interest. In making 
this last motion and as a part thereof, it is said: 


“Defendant now, without in any manner waiving said motion (the motion to 
direct verdict in favor of the defendant) or its exception to said ruling, it still in- 
sisting that said prior motion should be sustained by the court, and without waiv- 
ing any of its rights, now makes this second motion to direct verdict.” 


This last motion was sustained, and on direction of the court the jury re- 
turned a verdict in favor of the plaintiff and against the defendant for the sum 
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cf $4,000, with interest at 6 per cent. from October 14, 1921, and judgment was 
entered thereon accordingly. Whereupon the plaintiff file a motion for a new 
trial, and as a ground therefor claimed that the court erred in directing a ver- 
dict for the plaintiff for the sum of only $4,000 on the alleged ground that plain- 
tiff’s deceased had changed occupation whereupon the court sustained the mo- 
tion for a new trial without stating any reasons therefor. 

The defendant’s appeal is from the ruling of the court granting a new trial 
and also because of the refusal of the court to sustain the first motion of the 
defendant to direct a verdict in its favor. To the latter proposition we will first 
give attention. 

{1] The answer filed by the defendant in this case pleads two defenses: (1) 
That certain false and fraudulent statements were made by Murray in his applica- 
tion for this policy; and (2) that after the application was made and the policy 
issued, Murray changed from his occupation to one that was more hazardous, and 
therefore, under the terms of the policy, if plaintiff failed in its first defense, its 
liability would only be $4,000. It will be well to consider at this point just what 
the holding of this court was on the first appeal, as such holding is the law of 
the case on the second trial. Adams Co. v. B. & M. R. R. Co., 55 Iowa, 94, 2 N. 
W. 1054, 7 N. W. 471; Barton v. Thompson, 56 Iowa, 571, 9 N. W. 899, 41 Am. 
Rep. 119; Boeck v. Modern Woodmen, 183 Iowa, 211, 166 Ns W. 1048; Anthon 
State Bank v. Bernard, 198 Iowa, 1345, 201 N. W. 59; Norman v. Sioux City, 200 
Jowa, 1343, 206 N. W. 112. 

On the first appeal of the case we held that the holding of the district court 
directing a verdict in favor of the plaintiff was erroneous. This holding was 
bottomed on two propositions: 

[1] That in the application one of the questions was, “State fully your oc- 
cupation, position, nature of business engaged in, and the duties performed.” To 
which the applicant answered, “Claim agent, office duties and traveling.” We 
there held that in view of the evidence in the case, which tended to show that 
Murray was a special agent of the Waterloo, Cedar Falls & Northern Railway 
Company, the answer made to the question was not truthful in that it did not 
fully state his occupation and duties, thereby holding that such untruthful state- 
ments, under the provisions of the policy, would defeat recovery in the first in- 
stance. 

[2] That if the agent of the company who took the application had full 
knowledge of Murray’s occupation and gave him the classification of claim agent, 
then appellant cannot now be heard to question the truthfulness of the state- 
ments of the application, citing our former case of Bucknam v. Interstate Busi- 
ness Men’s Accident Ass’n, 183 Iowa, 652, 167 N. W. 594. 

As to this last defense, we, however, stated that the record on that appeal 
failed to reveal any evidence that the appellant or the agent who took the ap- 
plication had at the time any knowledge or was chargeable with any knowledge 
that Murray was engaged in any other occupation than that of claim agent, or 
that he had or performed. any other duties in connection with his position than 
those ordinarily performed by an adjuster of claims. These holdings in our 
iormer opinion are the law of the case. 

The evidence on behalf of the defendant herein shows that the company was 
notified that Murray desired to change his policy, and S. W. Upham, resident 
state agent of the defendant company at Des Moines, Iowa, in January, 1921, 
went to Waterloo to take this matter up with Murray. The application bore 
date January 10, 1921. Upham’s testimony with reference to what took place is 
that he (Upham) filled out this application and that the same was signed by Mur- 
ray; that he read the questions and truthfully recorded in full Murray’s answers. 
He further testified: 


“I did not know that he (Murray) had any duties in connection with police 
work. I did not know that he had duties to investigate pilfering and theft from 
the railroad. I did not know that he had any duties to perform other than office 
duties and traveling. I did not know that he was engaged in performing the 
duties of a special agent for the railroad company, or that he was a deputy sheriff, 
or that he carried a gun. He did not tell me that he did any of these things in 
connection with his business.” 

[2] The evidence in the case undisputedly shows that when Murray made 
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this application, part of his employment at least was that of a special agent of 
the company, and that he was a deputy sheriff and his duties were to investigate 
pilfering, robbery, and theft from the railroad company, and that he carried a 
gun and did general detective work for the company... Murray subsequently left 
the employ of the Waterloo, Cedar Falls & Northern Railway Company, and 
took employment with the Chicago, Northwestern Railway Company, with head- 
quarters at. Norfolk, Neb. His employment there was similar to his employment 
at Waterloo. In both instances he had claims to look after and did general de- 
tective and police work for the company. The defendant seeking to avoid the 
effect of this policy at this point has the burden of proof showing, by a preponder- 
ance of the evidence, the alleged matters by which it seeks to avoid its liability. 
Want of knowledge on the part of the company is testified to by Upham alone, 
and, under the facts, later to be related, the question of the credibility of this 
witness was for the jury. The plaintiff and her husband both testify to several 
interviews with Upham after the death of their son, Robert. The substance of 
their testimony, without setting it out in full, is that Upham in these conversations 
told them that he was well acquainted with their son, Robert, and that he spent 
several days with him at the time his application was made; that Upham then 
told them that he (Murray) had to go out and examine all of these claims, look 
up thefts, and run down burglaries; that he went into the yards with Murray, and 
and Murray told him that his work was “looking over the cars, if there were any 
seals broken, and going out and investigating robberies and such as that.” 

[3] While it is true that plaintiff and her husband did not testify to these 
matters on the former trial, they say their reason for not doing so was because 
they were not asked questions that would develop this line of testimony; but, 
regardless of this, the fact that they may not have testified to these particular 
facts on the former trial would go to the weight to their testimony and not to its 
competency. 

[4] In Den Hartog v. Home Mutual Ins. Ass’n, 197 Iowa, 143, 196 N. W. 944, 
we said: 

“Tt is universally held, so far as we have discovered, that the insurer will not 
be permitted to avoid the policy by taking advantage of a misstatement in the ap- 
plication, material to the risk, which is due to mistake or negligence of its agent, 
and not to fraud or bad faith on the part of the insured.” 

[5] Certainly, under this state of the record, plaintiff has made a prima facie 
showing which entitled her to go to the jury. The court therefore did not err 
im overruling defendant’s motion for a directed verdict. 

[6] As to the ruling of the court on the second motion to direct a verdict for 
plaintiff in the sum of $4,000, this ruling was perhaps erroneous, but if so, it was 
cured by sustaining the motion for a new trial. 

Other questions are discussed, to a few of which we will give attention: 

[7] On the first appeal of this case, it was settled that knowledge on the 
part of a former agent of the company, Wayne Gilmore by name, was not charge- 
able to the company. It necessarily follows that the testimony relative to knowl- 
edge on the part of such agent, Gilmore, is not admissible in this case. 

[8] Over objection of the defendant, the plaintiff was permitted to introduce 
testimony with reference to the habits and industry of the deceased, Robert Mur- 
ray. This testimony was foreign to any issue in the case and should not have 
been admitted; but in the light of the subsequent developments, it was nonpre- 
judicial. On a retrial, such testimony should be omitted. 

[9] Upham claimed in his testimony that had it been known just what the 
business of the insured was that he would not have recommended and his com- 
pany would not have accepted this risk, claiming that the company did not issue 
policies to persons engaged as “special agents” in work of this kind. The defend- 
ant thereupon tendered in evidence two policies issued by this company, one to 
Welch and the other to Finch, which in fact were issued a number of years be- 
fore the Murray policy, but which were being carried by the company at the 
time of this trial. While not of very material importance these policies were ad- 
missible to be taken into consideration by the jury in determining the credibility 
of the testimony of the witness Upham. 


Some other questions are discussed, but as they are not likely to arise on a 
retrial of the case, we give them no, further consideration. 
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Having held that the court rightly ruled oni defendant’s first.motion for a 
directed verdict and erroneously sustained the second motion, it follows that 
the plaintiff has made a case for the jury; and the motion for a new trial was 
properly granted. 

Affirmed. 

Evans, C. J., and Degraff, Morling, and Wagner, JJ., concur. 


RICHARDSON v. INTERSTATE BUSINESS MEN’S ACC. ASS’N. (No. 27694.) 
Supreme Court of Kansas. Dec. 10, 1927. 
(Syllabus by the Court.) 
261 Pacific Reporter 565. 

1. INSURANCE—INSURED NOT CONFINED TO HOUSE CAN RECOVER 
ONLY UNDER NON-HOUSE CONFINEMENT CLAUSE OF HEALTH 
POLICY. 

In a health insurance policy which provides in unambiguous terms for differ- 
ent indemnity for house confinement illness and non-house confinement illness, 
and the insured was not in fact confined to the house, the case of Sheets v. Life 
Insurance Co., 116 Kan. 356, 225 P. 929, followed, and held, that the plain, ordin- 
ary, usual, and unmistakable meaning of the language used in the contract should 
control. 

(For other cases, see Insurance, Dec. Dig. § 525.) 


2, INSURANCE—UNDER POLICY INDEMNIFYING FOR CONTINUOUS 
CONFINEMENT IN HOUSE AND BY ANOTHER PARAGRAPH FOR 
DISABILITY TO PERFORM BUSINESS, RECOVERY SHOULD BE 
UNDER PROVISION TO WHICH FACTS MOST NEARLY APPLY. 
Where one of the paragraphs in a health insurance policy provides an in- 

demnity for the insured while he “shall be continuously confined within the 

house” and another paragraph while he “shall not be confined to the house but 
shall be compelled to refrain from performing every act of business,” the indem- 
nity of the insured should be under that provision to which the facts most nearly 
apply. 

(For other cases, see Insurance, Dec. Dig. § 525.) 


3. INSURANCE—INSURED GOING OR BEING TAKEN HALF MILE OR 
MORE TO VISIT PHYSICIAN ALMOST DAILY HELD NOT ENTITLED 
TO RECOVERY UNDER HOUSE CONFINEMENT CLAUSE OF 
HEALTH POLICY. 

Where the insured under a health insurance policy went or was taken a dis- 
tance of a half mile or more to visit his physician almost daily, he is not entitled 
to recover under the house confinement clause, when he has the protection in 
the same policy of a non-house confinement provision, which more nearly fits 
the facts in the case. 

(For other cases, see Insurance, Dec. Dig. § 525.) 


4. INSURANCE—UNDER POLICY CONTAINING HOUSE CONFINEMENT 
AND DISABILITY PROVISIONS, QUESTION IS WHETHER IN- 
SURED LEFT HOUSE MORE OR LESS FREQUENTLY. 

Under the two provisions of the health policy as above outlined, it is not a 
question of whether or not the insured “was able by his own efforts to leave the 
house from time to time for consultation with his physician,” but rather only in 
question of whether he did in fact leave the house more or less frequently. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Appeal from District Court, Sedgwick County; Grover Pierpont, Judge. 

Action by R. R. Richardson against the Interstate Business Men’s Accident 
Association. From a judgment for plaintiff, defendant appeals. Affirmed in 
part, and reversed in part and remanded with direction. 

Z. Wetmore, Fred Hinkle, George M. Ashford, all of Wichita, for appellant. 
4 George McGill, H. C. Castor, and Victor J. Rogers, all of Wichita, for ap- 
pellee. 

HutcuHinson, J. [1] The plaintiff sued the defendant insurance company to 
recover upon a health insurance policy for the period he was wholly disabled to 
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perform his usual duties by reason of barber’s itch. After a trial by jury he was 
siven a judgment for $330, from which the insurance company appeals. 

In his bill of particulars plaintiff claims $650 for house confinement, 28 weeks 
at $25 a week; $190 for non-house confinement, 19 weeks at $10:a week; and $100 
for hospital indemnity. The abstract and briefs do not disclose the component 
parts of the verdict or whether it contains an allowance for hospital indemnity, 

f it does, that part of the verdict is not reviewed, the main controversy being 
whether the insured is entitled under the facts in the case to recover under the 
house confinement provision of his policy. The insurance company demurred to 
the evidence of the insured, and when the demurrer was overruled rested without 
introducing any evidence. The jury found specially that the insured was under 
the care of a physician from June 3, 1925, to September 1, 1925, and was com- 
pelled to refrain from performing every act of business for ten weeks from 
June 20, 1925, to August 28, 1925. 

The evidence shows that the insured was a farmer, living just north of the 
town of Mulvane about a half mile from the physician’s office; that the physi- 
cian never called on him at his home, but the insured went regularly to see the 
physician every other day at first and later every day; that he was driven to the 
physician’s office by his brother or his hired man mostly, but a few times drove 
the car himself; that he regularly went out of the house to the toilet when nec- 
essary; that otherwise he remained in the house until about the Ist of Septem- 
ber, 1925. 

The two provisions of the insurance policy under which recovery is sought 
(the house and non-house confinement provisions) are as follows: 

“If as a result of such disease, the insured shall be continuously confined 
within the house under the constant treatment of a regular physician, the asso- 
ciation will pay for a period not exceeding thirty weeks, that such disease shall 
compel the insured to be so confined and treated, a weekly indemnity of $25.00.” 

“If as a result of such disease, the insured shall not be confined to the house 
but shall be compelled to refrain from performing every act of business, and be 
under the constant treatment of a regular physician, the association will pay for 
a period not exceeding eight weeks, a weekly indemnity of $10.00.” 

This court has had this identical question before it, and has decided that 
when parties contract as to recovery of different amounts, depending upon house 
confinement and non-house confinement, “the court is not warranted in ignoring 
or eliminating an unambiguous provision included by the parties in their con- 
tract.” Sheets v. Life Insurance Co., 116 Kan. 356, 358, 225 P. 929, 930. The 
syllabus of this decision is as follows: 

“1. * * * A health insurance policy which stipulates for full indemnity 
for a disabling sickness for a period during which the insured is necessarily and 
continuously confined to the house, and a lower specified rate for such a sickness 
when he is not so confined, does not warrant the payment! of full indemnity for 
the time the insured is able to leave the house and make visits to his physician. 

“2, * * ™* Under such a contract mere disability of the insured to work or 
pursue his ordinary avocation does not entitle him to the higher rate, but to re- 
cover full indemnity the degree of his disabling sickness must be such as to con- 
fine him to the house.” 


[2] In the above-cited case the insured was sometimes confined to the house 
or hospital for a few days during and after an operation, but in the case at bar 
he was never so confined. In that case the word “continuously” had to be con- 
strued. Not so here. We are aware there is a lack of uniformity upon this ques- 
tion, some of the courts holding in favor of a more libetal construction of the 
term “house confinement”; but, as stated in the above quotation from the opinion 
in the Sheets Case, we are at a loss to know why a liberal construction is war- 
ranted when there is no possible ambiguity in the meaning of the words used. If 
there were any ambiguity, the liberal construction would be justified against the 
company, which undoubtedly constructed the phrase. Hoskins v. North Amer- 
ican Accident Ins. Co., 123 Kan. 731, 256 P. 981. Could there be any language 
framed more nearly to cover and fit the facts in this case than that of the non- 
house confinement clause above quoted? If it fits exactly under that clause, how 
can it be construed to fit under the former clause, which is substantially the op- 
posite with reference to house confinement? In reading the opinions of some ot 
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the cases cited by appellee and other similar cases, we observe, the reasoning is 
often based upon the disabling feature of the illness and the conclusion is sup- 
ported because of such disability. If disability to perform the usual avocation 
was to be the ground for the payment of the indemnity, nothing could have been 
easier than to have so stated it in the contract or policy. In the case at bar 
nothing whatever is said in this part of the contract about disability, the only 
question being whether or not the insured was confined to the house. We think 
he was not. Of course, there are other features in this provision, such as being 
under the constant treatment of a regular physician and the confinement being 
the result of the disease, but these points are not here controverted. We adhere 
to and follow the decision in the Sheets Case. 

Three other points are argued in the briefs: First, failure to give required 
notice of the sickness within ten days; second, the right of the company to ap- 
portion with other insurance companies when insurance is carried in them with- 
out notice to the defendant company; and, third, error in the language of in- 
struction No. 5, defining confinement to house as depending upon whether or not 
the plaintiff was able by his own efforts to leave the house. A reference to sec- 
tion 4 of the policy requiring notice to be given it of the sickness shows it must 
be given within 10 days after the commencement of disability. The evidence 
shows the insured worked in his harvest until June 20, although he was sick be- 
fore that time. He sent the notice June 30. 

As to section 17 of the policy, requiring notice to be given the company if 
other insurance is carried, we would hesitate to conclude as contended by ap- 
pellee that notice after the illness was that which was intended, but, aside from 
the natural conclusion that this is usually a matter of defense, the jury has dis- 
posed of this issue by a special finding to the effect that they had no informa- 
tion as to whether plaintiff carried insurance covering the same loss with any 
other company, corporation or society. 


[4] With reference to the third point as to the insruction making house con- 
finement depend upon whether or not defendant was able with his own efforts 
to leave the house, what has heretofore been said in this opinion as to house con- 
finement being an unambiguous term and needing no special definition will dis- 
pose of that question. We think it is a question of fact easily applied and readily 
comprehended without qualification; not forgetting, however, extreme exceptions 
as mentioned in the Sheets Case like the burning of a dwelling on order of the 
board of health. 

[3] We conclude that the insured is not entitled to recover anything under 
the house confinement provision of the policy, but is entitled to recover the full 
amount under the non-house confinement provision, or $80 for eight weeks at 
$10 per week; and if any allowance for hospital indemnity was included in the 
judgment and was within the limits of the policy such allowance is approved. 

The judgment is reversed in part and affirmed in part, and the cause is re- 


manded with direction to render judgment for the insured in accordance with 
the views herein expressed. 


CARPENTER v. PACIFIC MUT LIFE INS. CO. (No. 20799.) 
Supreme Court of Washington. Dec. 2, 1927 
261 Pacific Reporter 792 


2. INSURANCE—ABRASIONS OF UNKNOWN ORIGIN ON INSURED’S 
HANDS, RESULTING IN INFECTION, HELD TO HAVE BEEN IN- 


FLICTED BY “EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS,” 
WITHIN POLICY. 


_Where the insured had abrasions of unknown origin on his hands through 
which germs entered while he was skinning a sheep, causing his death, held, in 
absence of proof otherwise, that such abrasions had been inflicted by “external, 
violent, and accidental means,” within the provisions of an accident policy pro- 
viding compensation for death by such means. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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5. INSURANCE—INFECTION IN HAND ABRASIONS OF UNKNOWN 
ORIGIN, RESULTING IN DEATH, HELD ACCIDENT TO DECEASED 
BY “VIOLENT AND EXTERNAL MEANS.” 

Where, in an action on an accident policy for the insured’s death from blood 
poisoning caused from skinning a sheep, it was shown that the insured had abra- 
sions on his hands through which germs entered, held, that regardless of the 
cause or origin of the abrasions, the resulting infection causing death was in it- 
self an accident resulting from “external, violent, and accidental means,” as pro- 
vided in the policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Department 1. 


Appeal from Superior Court, Yakima County; Hawkins, Judge. 


Action by Annie Carpenter against the Pacific Mutual Life Insurance Com- 
pany. Judgment for defendant and plaintiff appeals. Reversed and remanded, with 
instructions. 

C. P. Borberg, of Yakima, for appellant. 

Rigg & Venables and Nat. U. Brown, all of Yakima, for respondent. 


ToLMAN, J. Appellant is the beneficiary under an accident policy issued by re- 
spondent to one George W. Carpenter, a farmer by occupation. The policy insures 
against loss of life, limbs, or sight, “resulting independently of all other causes, 
from bodily injuries effected through external, violent and accidental means.” 
The insured died from blood poisoning during the life of the policy notice and proof 
of death, as required by the policy, were given, liability was denied, and this 
action followed. After a trial on the merits to the court, a judgment was entered 
denying recovery, and the plaintiff has appealed from that judgment. 

The facts are but little in dispute and may be briefly stated as follows: The 
insured discovered, while about his daily tasks on the farm, that one of his sheep 
had died, and proceeded to skin it. At the time, his hands were somewhat abraded, 
as is not unusual with men engaged in rough work. After he had completed the 
skinning, he washed his hands and applied carbolic salve as a disinfectant, as 
was his usual custom. The following day he complained of pain in his arm, and, 
upon its increasing, he consulted a physician the next day. Later that day he took 
to his bed, was removed to the hospital on the following day, and, although he 
was given what appears to have been proper and skillful treatment, he died 
within five days from the time of the skinning of the carcass of the sheep. The 
physician and surgeon, who attended the assured testified: 

“Q. Did you examine his hands, and in particular the right hand? A. Yes, 
both hands. 

“Q. State the condition of that hand. A. A number of small abrasions about 
the knuckles of the right hand, and also the left, where the epidermis had been 
removed or abraded from the knuckles—three of these knuckles of the right hand, 
and one or two about the distal knuckles of the right hand; small abrasions like a 
farmer will have when they have been handling rough timbers and such things.” 

And he gave it as his opinion that the condition of the hand and the act of 
skinning the sheep were the sole and only causes of the infection which caused the 
death of the insured. The doctor did not know or pretend to say what caused the 
abrasions on the hands. There is evidence from others that these abrasions existed 
to some extent before the skinning of the sheep. As to the possibility or likelihood 
of infection under the circumstances, the doctor further testified : f 

“Q. So that the percentage in favor of an infection where there is an abrasion 
is very great? A. Well, I wouldn’t say it is very great. If I might explain. 

“Q. Yes. A. For the reason that we are coming in contact with these germs all 
the time. They are everywhere. You can find them on most any part of the body. 
It is only when the favorable circumstances comes about that infection takes place. 
You may abrade your finger several times or hundreds of times and nothing 
happen; some day you may do it and have virulent infection and maybe lose your 
life. 

“Q. You never know when those conditions exist. Isn't it a fact it is the 
universal practice of the medical profession, and even laymen, to disinfect any kind 
of a wound? A. That is right. * * * 
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“Q. We mean about the same thing; it would be an ordinary and natural se- 
quence from those circumstances, wouldn’t it? A. I think not. May I explain. 

“Q. Yes. A. Because we see so many of these things, so many people with 
abrasions go all their life and never have infection perhaps—careless, filthy, and all 
that. I wouldn’t say it would be ordinary sequence. 

“Q. It is a natural sequence? A. It is a natural sequence.” 

And again: 

“Q. Why did you say it might come from a number of other things? Is it an 
ordinary thing, certain to proceed wherever there is an abrasion? A. We know 
these germs are present on door knobs, dishes, and clothes; if there is an abrasion 
and all circumstances are favorable, it may occur from anything. It may occur 
from the water in which you wash your hands, or in combing your hair. 

“Q. It is an ordinary natural sequence which follows an abrasion of the skin? 
A. Not an ordinary; it is natural. 

“Q. Why would you say it may follow from any of these, but still you say 
it is not ordinary? Do you mean on the percentage of all people living that have 
abrasions that don’t become acquainted with it? A. There is only a small per- 
centage of the abrasions, no matter what we do, that result in infection.” 

[1, 2] The trial court rendered his opinion in writing, and we thus have the 
advantage, which is usually denied us, of knowing just what influenced his mind 
and caused him to reach his conclusions. His thought seems to have been that, 
while this was an accidental death, it was not a death caused by accidental means. 
He says: 

“* * * There was nothing accidental connected with the skinning of the 
sheep; that is, he intended to skin the sheep, just as he did, and the evidence ex- 
cludes the supposition of an accident in connection therewith, such as the slipping 
of the knife and the accidental cutting of the hand, or other accident in connection 
therewith.” 

Here, we think, lies the crux of the whole question. It is true that the com- 
plaint did not allege that the abrasions upon the hands of the deceased were acci- 
dentally inflicted at or before the time he engaged in skinning the sheep, but evi- 
dence was introduced, without objection, to the effect that the abrasions existed to 
some extent before the act of skinning was undertaken, but as to how they were 
caused, there was no word of information. The complaint must be considered 
amended to conform to the evidence thus received, and our first inquiry must be 
as to what inference is to be drawn therefrom. It is never presumed that one 
willfully and purposely injures himself, or that another has wantonly or willfully 
injured him. It would seem that, these marks of violent injury being shown to 
exist, a proper inference to draw would be that they were caused by “external, 
violent, and accidental means,” as provided in the policy. 

So clearly does this appear a reasonable and logical inference that we would 
be content to accept it without authority, but authority is not lacking: 

“No direct evidence was introduced to show any of the circumstances which 
caused the wound or abrasion. It was apparently very slight, and would of itself 
have attracted little attention. Only its existence is shown by direct evidence. How 
and when it was inflicted does not appear. The burden was at all times upon the 
plaintiff to show, not only the death of the assured, but that it was caused by 
violent, accidental, and external means. Taylor v. Pacific Mutual Life, 110 Iowa, 
621 [82 N. W. 326]. The appearance of the wound would clearly support the find- 
ing that the cause of the wound was violent and external. Jenkins v. Hawkeye 
=m Association, 157 [147] Iowa, 113 [124 N. W. 199, 30 L. R. A. (N. S.) 

1]. 

“II. The remaining question is: Did the assured receive his wound through 
accidental means? It has been repeatedly held that, in the absence of direct evi- 
dence on the subject, a presumption arises that the wound was not intentionally in- 
flicted either by the assured or by another. This presumption is almost the equiva- 
lent of a presumption that the wound was inflicted through accidental means. The 
authorities, however, stop short of announcing the presumption in this latter form. 
They do hold, however, that the presumption first stated is available to the 
plaintiff as affirmative evideyce; and that an inference may be drawn therefrom 
by the triers of fact that the wound was caused by accidental means as the only 
other alternative. Jones v. Insurance Co., 92 Iowa, 654 [61 N. W. 485]; Connell v. 
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lowa State Insurance Co., 139 Iowa, 444 [116 N. W. 820]; Travelers’ Insurance Co, 
v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308; Cronkite v. Travelers’ 
Insurance Co., 75 Wis. 116, 43 N. W. 731, 17 Am. St. Rep. 184; Freeman vy. In- 
surance Co., 144 Mass. 572, 12 N. E. 372; Aitna Life Insurance Co. v. Milward, 118 
Ky. 716, 82 S. W. 364, 68 L. R. A. 285, 4 Ann. Cas. 1092; Preferred Accident Co. 
v. Fielding, 35 Colo. 19 (83 P. 1013, 9 Ann. Cas. 916).” Caldwell v. Traveling 
Men’s Association, 156 Iowa, 327, 136 N. W. 678. 

Nor are we satisfied that, laying aside the previous abrasions, the in- 
fection itself was not an accident, within the meaning of the policy. From the 
evidence we have already quoted, it will be seen that one might do just as the de- 
ceased did innumerable times with no ill results, but, on some rare occasion, with 
no known difference in conditions, infection would result. The germ enters from 
the outside therefore it is external. It is a foreign substance forced into the circula- 
tory system; therefore it enters by violence. Its entry was not intended or ex- 
pected; therefore it was accidental. 

The following authorities tend strongly to support this view: 

“It is further urged that there was no evidence to support the verdict because 
no accident was shown. We do not concur in this view. The two companions 
of the deceased jumped from the same platform, at the same time and place, and 
alighted safely. It must be presumed not only that the deceased intended to alight 
safely, but thought that he would. The jury were, on all the evidence, at liberty 
to say that it was an accident that he did not. The court properly instructed them 
that the jumping off the platform was the means by which the injury, if any was 
sustained, was caused; that the question was, whether there was anything accidental, 
unforeseen, involuntary, unexpected, in the act of jumping, from the time the de- 
ceased left the platform until he alighted on the ground; that the term ‘accidental’ 
was used in the policy in its ordinary, popular sense, as meaning ‘happening by 
‘chance; unexpectedly taking place; not according to the usual course of things; 
or not as expected;’ that if a result is such as follows from ordinary means, vol- 
untarily employed, in a not unusual or unexpected way, it cannot be called a result 
effected by accidental means; but that if, in the act which precedes the injury, some- 
thing unforeseen, unexpected, unusual occurs which produces the injury, then the 
injury has resulted through accidental means.” United States Mutual Accident 
Association v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60; James v. State Life 
Ins. Co., 83 Ind. App. 344, 147 N. E. 533; Bryant v. Continental Casualty Co., 107 
Tex. 582, 182 S. W. 673, L. R. A. 1916E, 945, Ann. Cas. 1918A, 517; Lewis v. 
Ocean Accident & Guarantee Corp., 224 N. Y. 18, 120 N. E. 56,7 A. L. R. 1129; 
Christ v. Pacific Mutual Life Ins. Co., 312 Ill. 525, 144 N. E. 161, 35 A. L. R. 730; 
Brown v. Continental Casualty Co., 161 La. 229, 108 So. 464; Carter v. Standard 
Accident Ins. Co., 65 Utah, 465, 238 P. 259, 41 A. L. R. 1495; Hornby v. 
State Life Ins. Co., 106 Neb. 575, 184 N. W. &, 18 A. L. R. 106; Rowe v. 
United Commercial Travelers’ Association, 186 Iowa, 454, 172 N. W. 454, 4 A. L. 
R. 1235; Interstate Business Men’s Accident Ass’n v. Lewis (C. C. A.) 257 F. 241. 

Several of these cases have a surprising similarity as to the facts, and, when 
carefully read, each and all support a holding that the infection was of itself an 
accident, within the terms of the policy. 

‘here are many authorities holding to a contrary and narrower rule, some 
upon facts but little differing from those shown here. They cannot be reconciled 
with the cases we have cited, whose views we have adopted, and therefore it 
would be useless to cite and discuss them. 

We conclude that the appellant is entitled to a judgment for the amount of the 
death loss fixed by the policy, with interest at the legal rate from the date of the 
denial of liability. ° 

Reversed and remanded, with instructions to enter judgment accordingly. 

Mackintosh, C. J., and Parker, French, and Mitchell, JJ., concur. 
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PIGG v. INTERNATIONAL INDEMNITY CO. (CIV. 5966.) 
District Court of Appeal, First District, Division 2, California. Nov. 14, 1927. 
261 Pacific Reporter 486. 

1. INSURANCE—UNDER STATUTORY PROVISION THAT INJURED 
PERSON’S PERSONAL REPRESENTATIVES MIGHT SUE INDEM- 
NITY COMPANY AFTER JUDGMENT AGAINST INSURED, INSOL- 
VENCY OF INSURED HELD UNNECESSARY, NOTWITHSTANDING 
POLICY READ “INSOLVENT” INSTEAD OF “INSURED” (ST. 1919, 
p. 776). 

Under provision of indemnity insurance policy, required by St. 1919, p. 776, 
that the personal representatives of a person injured by a motor vehicle might bring 
action against the indemnity insurer after obtaining judgment against the oe 
proof of insolvency of insured held unnecessary, notwithstanding policy read, 
case judgment shall be secured against such insolvent,” instead of “against the in- 
sured,” as statute required, since statutory provision was part of policy, and another 
policy provision incorporated any statutory provision at variance with any condi- 
tion of the policy. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


2. INSURANCE—STATUTE, REQUIRING PROVISION IN INDEMNITY 
POLICY ENABLING INJURED PERSON’S PERSONAL REPRESEN- 
TATIVES TO SUE INSURER AFTER JUDGMENT AGAINST IN- 
SURED, HELD PART OF POLICY (ST. 1919, P. 776). 

St. 1919, p. 776, requiring provision in indemnity insurance policy enabling per- 
sonal representatives of persons injured by motor vehicles to bring action against 
insurer after obtaining judgment against insured, held part of indemnity policy, 
and hence uncertainty in policy provision was resolved in favor of statutory re- 
quirements. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


4, INSURANCE—IN ACTION BY INJURED PERSON’S EXECUTRIX 
AGAINST INDEMNITY INSURER, EVIDENCE SUPPORTED FIND- 
ING INSURED .HAD NOT VIOLATED POLICY PROVISIONS RE- 
QUIRING AID IN DEFENDING SUITS (ST. 1919, P. 776). 

In action under St. 1919, p. 776, by executrix of person injured by motor vehi- 
cle against indemnity insurer, evidence held to support trial court’s finding that the 
insured had not violated provision in the policy requiring that the insured should 
aid in securing information, evidence, and attendance of witnesses and co-operate in 
defending any claim or suit whénever required by the company. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


5. INSURANCE—UNDER INDEMNITY POLICY PROVIDING THAT IN- 
SURANCE COMPANY WOULD PAY $5,000, COSTS, AND INTEREST, 
LIABILITY HELD NOT LIMITED TO $5,000. 

Under indemnity insurance policy providing that the company’s liability should 
not exceed $5,000 for damages for injuries to any one person, but also providing 
that company would pay all taxed costs and all interest accruing upon such part 
of such _ damages awarded by judgment as should not be in excess of $5, 
company’s liability held not limited to $5,000, and judgment not exceeding $5,000, 
plus costs plus interest, was authorized. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

Appeal from Superior Court, Los Angeles County; Charles S. Burnell, Judge. 

Action by Josephine C. Pigg, executrix of the estate of William R. Pigg, de- 
ceased, against International Indemnity Company. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

W. I. Gilbert, of Los Angeles, and Lasher B. Gallagher, of San Francisco, for 
appellant. 

E. B. Drake, of Los Angeles, for respondent. 

Kororp, P. J. [1, 2] The deceased, William R. Pigg, was injured by a motor 
vehicle driven by T. Kunitake. The latter was insured against liability by the de- 
fendant and appellant. William R. Pigg recovered judgment against Kunitake for 
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his injuries, and, the judgment remaining unpaid after the death of said Pigg, his 
executrix brought this action against the appellant under one of the provisions of the 
liability insurance policy sold to Kunitake. This provision was made in pursu- 
ance of an act of the Legislature. Stats. 1919, c. 367, p. 776. This statute requires 
such a liability policy to state that insolvency of the insured shall not release the 
insurance carrier, and to state that, “in case judgment shall be secured against the 
insured * * * then an action may be brought against the company. * * *” 
In Marple v. American Automobile Insurance Co. (Cal. App.) 255 P. 260, we held 
that insolvency of the insured was not a condition to such action against the com- 
pany, but that it was only necessary to obtain a judgment against the insured. 
In view of this authority, it is unnecessary for us to consider the appellant’s claim 
that the evidence did not support the trial court’s finding of the insolvency of the 
insured, based upon the return of an execution nulla bona. ; 

_The statute requires said policy to state, “in case judgment shall be secured 
against the insured * * * an action may be brought. * * *” The policy 
here used the expression, “in case judgment shall be secured against such insolvent” 
instead of against the insured. Whatever uncertainty this gives rise to must be re- 
solved in favor of the statutory requirement because: First, another provision of 
the policy (section 14) expressly incorporates into the policy any specific statutory 
provision at variance with any condition of the policy; and, second, the statutory 
provision is a part of the policy. Malmgren v. Southwestern Automobile Ins. 
Co:. (Cal. Sup: 255. P; 52. 

[3] Appellant also contends that, conceding an action might have been main- 
tained by the injured person himself against the company upon the judgment, the 
language of the statute and policy upon this subject is such that an action could not 
be brought by his executrix—that this cause of action given by the policy and the 
statute is confined to those specifically named therein. The statute requires a provi- 
sion “stating that in case judgment shall be secured against the insured in an action 
brought by the injured person or. his heirs or personal representatives, in case 
death resulted from the accident, then an action may be brought against the com- 
pany, on the policy and subject to its terms and limitations by such injured person, 
his heirs or personal representatives as the case may be, to recover on said judg- 
ment.” Appellant’s argument seeks to confine this right of action to those directly 
injured; i. e., the one personally injured, or, in case of his death (caused by the 
injury insured against), then by his heirs or representatives as in an action for 
wrongful death. William Pigg’s cause of action for personal injuries abated upon 
his death, but before his death he had obtained a judgment. At the time he ob- 
tained this judgment he also acquired, by the force of the statute and the policy, the 
right to bring an action against the insurance carrier. This right of action was an 
action upon a judgment—a contract, and not such a cause of action as abated upon 
his death. This cause of action was property. This property passed to his personal 
representative like any other property or final judgment. The right to sue the in- 
surance carrier upon the judgment was an incident to the judgment and passed along 
with that judgment to his estate as an asset thereof. 

[4] Now this cause of action by the policy and the statute is said to be “sub- 
ject to its (the policy’s) terms and limitations.” Appellant claimed and pleaded 
as a defense that the assured Kunitake violated section 6 of the policy. That sec- 
tion read: 

“Whenever required by the company the insured shall aid in securing informa- 
tion and evidence and the attendance of witnesses and shall co-operate with the 
company (except in a pecuniary way) in all matters which the company may 
deem necessary in the defense of any claim or suit or in the prosecution of any 
appeal.” 

The trial court, in finding No. 9, found this defense to be untrue. Appellant 
claims this finding to be unsupported by the evidence. This defense was based 
upon the information that the assured had gone to Japan and was not available 
at the time of the trial. He made a statement of the accident, however, to the 
insurance company’s attorneys, delivered to them the summons and complaint, and 
verified the answer in the action. His statement included the statement that there 
were no witnesses. On March 24, 1921, the cause was set for trial for June 28, 
1921. Appellant’s attorneys made no effort to get in touch with the assured 
(defendant) until June 24, 1921; at that time and subsequently they mailed letters 
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and notices to him which he did not receive. On the date set for trial, June 28, 
1921, defendant’s counsel (counsel for appellant here) appeared in court. He 
did not move for a continuance, but stated that he wished to withdraw from the 
case. This request was apparently allowed without notice to the defendant. The 
cause was then continued and transferred to another department of the court for 
a later hearing as upon default. Plaintiff's counsel served notice on defendant 
by leaving notice with the county clerk of the withdrawal of his attorney and the 
resetting of the cause for trial. All the intendments of the evidence are in favor 
of the finding of fact made by the trial court against this defense. We may not 
say that under this evidence the court was not justified in concluding that the as- 
sured was not sufficiently advised by those whom the insurance carrier had em- 
ployed to make his defense; that his going to Japan was in ignorance of any 
necessity for his remaining here until the trial, or in ignorance of the date set for 
the trial, or due to failure of counsel to advise him that it was necessary to keep 
in touch with the attorneys. 

[5] Appellant claims the judgment appealed from could in no event under the 
terms of the policy exceed $5,000. The judgment against Kunitake was filed 
July 14, 1921; and was for $6,592.50 and $32.90 cents costs. The judgment in this 
action was filed December 18, 1924, and was for $6,229.20 and $23.70 costs. This 
does not exceed $5,000 of the original judgment, plus $32.90 costs, plus interest 
on $5,000 at 7 per cent. We think this is the correct amount under the terms of 
the policy. The company agreed to indemnify the insured up to an amount not ex- 
ceeding $10,000 for one accident— 

“provided, however, that the company’s liability shall in no event exceed $5, 
for damages for such injuries to any one person. And will in addition (1) defend 
(certain suits): (2) pay (certain expenses)—(b) pay all taxed costs; (c) pay all 
interest accruing upon such part of such damages awarded by judgment as is not 
in excess of the company’s limit of indemnity as above defined.” 

It is apparent from reading the foregoing excerpt from the policy that the 
company assumed a greater liability than $5,000, for it is said that in addition to 
paying $5,000 for damages for injuries it would pay costs and also interest on so 
much of the judgment for damages as did not exceed $5,000. 

The judgment is affirmed. 

We concur: Sturtevant, J.; Nourse, J. 


BRADFORD vy. CHICAGO FIRE & MARINE INS. CO. 

Supreme Court Appellate Division Second Department. December 5, 1927. 
225 New York Supplement 466. 
INSURANCE—INSURER’S RETENTION OF BILL OF SALE TO STOLEN 

AUTOMOBILE, EXECUTED UNDER COMPROMISE AGREEMENT 


WITH ADJUSTER, RAISED ISSUE AS TO. RATIFICATION OF 
AGREEMENT 


In action by insured’s assignee for amount of compromised claim on auto- 
mobile theft insurance policy in which insurer’s general agent testified that he re- 
ferred claim to adjuster to investigate and proof showed that adjuster entered 
agreement of compromise to pay insured specified sum in consideration of delivery 
of bill of sale of automobile to insurer, which bill of sale was forwarded to in- 
surer’s general agent and retained by him, held, that such retention might justify 
inference that adjustér’s action in making compromise agreement was either au- 
thorized or ratified by general agent and it was error to dismiss the complaint at 
the close of plaintiff’s case. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 


_ Action by Andrew D. Bradford against the Chicago Fire & Marine Insurance 
Company. From a judgment dismissing his complaint at conclusion of his case, 
plaintiff appeals. Reversed on the law and facts, and new trial granted. 

This action was brought to recover the sum of $1,500 alleged to have been 
the amount of a compromise entered into between plaintiff’s assignor and defend- 
ant. Plaintiff's assignor procured a policy of automobile theft insurance from de- 
fendant and claimed to have sustained a loss of the insured automobile by theft 
in a specified sum. The complaint alleges that plaintiff's assignor presented to de- 
fendant a claim for $2500 for loss by theft of automobile; that thereafter plain- 
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tiff’s assignor and defendant entered into an agreement that, in consideration of 
plaintiff's assignor withdrawing his claim and filing one for $1,500, defendant 
would pay forthwith; and that plaintiff's assignor withdrew his original claim and 
filed one for $1,500, which defendant thereatfer refused to pay. 

The question involved was the authority of defendant’s adjuster to make such 
agreement. Defendant’s general agent testified that, after having been notified of 
plaintiff's claim, he referred it to Mr. Almy, the adjuster, for all purposes, which 
he later modified by stating that he referred it to the adjuster to investigate and 
report. Plaintiff’s contention was that, even if the adjuster had no original author- 
ity to enter into the agreement of compromise, the general agent’s retention of 
the documents, including a bill of sale which vested title in the lost automobile in 
defendant, constituted an adoption of the adjuster’s agreement. 

Argued before Young, Rich, Kapper, Lazansky, and Hagarty, JJ. 

Louis Halle, of New York City, for appellant. 

Weed, Stickles & Candler, of New York City, for respondent. 

Per Curiam. Judgment dismissing complaint reversed upon the law and the 
facts, and new trial granted, costs to appellant to abide the event. Aside from the 
testimony of Wickham, defendant’s general agent, that he had assigned the claim 
of plaintiff’s assignor to Almy for all purposes, the effect of which testimony was 
modified by Wickham’s answer, given to a question asked by plaintiff’s counsel, that 
by such statement he meant that the claim was not assigned to Almy for all 
purposes, but that Almy was to gather information and hold the matter in abeyance, 
the proof, by concession and otherwise, shows that the attorney for plaintiff's as- 
signor had entered with Almy into an agreement of compromise by which plain- 
tiff’s assignor was to be paid the sum of $1,500 in consideration of the delivery of 
a bill of sale to defendant. The bill of sale was delivered to Almy, who forwarded 
it to Wickham, defendant’s general agent, and Wickham retained it. Its retention 
by Wickham might justify the inference that Almy’s action in making the agree- 
ment with the attorney for plaintiff’s assignor had either been authorized or 
ratified by Wickham. 


DENNY v. ROYAL INDEMNITY CO. OF NEW YORK et al. 
Court of Appeals of Ohio. Cuyahoga County. April 18, 1927 
159 Northeastern Reporter 107. 

1, INSURANCE—JUDGMENT IS NOT RES JUDICATA AGAINST IN- 
DEMNITY COMPANY NOT A PARTY TO ORIGINAL SUIT AGAINST 
INSURED. 

Where indemnity company being sued to collect on judgment against insured 
after insured’s failure to pay judgment, was not party to original suit, such suit 
cannot be res judicata as to indemnity company. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 


2. INSURANCE—INSURER, NOT PARTY TO ACTION AGAINST IN- 
SURED FOR AUTOMOBILE INJURIES, HELD NOT ESTOPPED TO 
DISPUTE ITS LIABILITY MERELY BECAUSE ITS ATTORNEYS 
DEFENDED INSURED. 

In action for injuries from automobile collision, insurer, not a party to action 
against insured, was not estopped from disputing its liability merely because its 
attorneys appeared in case and defended insured. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

3. INSURANCE—INDEMNITY POLICY CANNOT BE ENLARGED OR 
DIMINISHED BY JUDICIAL CONSTRUCTION. 

Terms of indemnity policy cannot be enlarged or diminished by judicial con- 
struction. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


4. INSURANCE—WHETHER SERVANT WAS DRIVING COMPANY'S 
CAR WITH PERMISSION HELD QUESTION OF FACT UNDER POL- 
ICY INSURING COMPANY AGAINST INJURIES WHILE CAR WAS 
DRIVEN WITH COMPANY’S PERMISSION. 

Under policy insuring automobile company for injuries from car used 
by company, its agents or employees while in service of company, or using car 





Auto. | Denny v. Royal Indemnity Co. of New York 461 


with company’s express or implied permission, question whether employee was driv- 
ing with company’s permission was question of fact. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


5. INSURANCE—MASTER, NOT KNOWING THAT EMPLOYEE DEVI- 
ATED FROM ROUTE, AND USED CAR ON OWN BUSINESS, HELD 
NOT TO HAVE IMPLIEDLY PERMITTED EMPLOYEE TO SO USE 
CAR. 

As respects indemnity policy, where employee, driving master’s car, deviated 
from route on business of his own, without master’s knowledge, master cannot be 
said to have acquiesced in use of car, or to have impliedly permitted him to use 
same while he was on own business. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


6. INSURANCE—EVIDENCE OF WHETHER EMPLOYEE HAD EM- 
PLOYER’S PERMISSION TO DRIVE AUTOMOBILE INJURING AN- 
OTHER HELD INSUFFICIENT FOR JURY. 

In action for injuries from operation of automobile driven by employee against 
employer’s insurer, evidence of whether employee had employer’s permission to 
drive the car held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

7, INSURANCE—INSURER HELD NOT LIABLE FOR AUTOMOBILE IN- 
JURIES CAUSED BY EMPLOYEE WHILE DEVIATING FROM 
ROUTE, WITHOUT PERMISSION OF EMPLOYER, ON BUSINESS 
OF HIS OWN. 

Where employee, driving car, deviated from route on business of his own, with- 
out permission of employer, employer’s insurer was not liable for injuries sus- 
tained while employee was on own business. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Action by Earl Denny against the Royal Indemnity Company of New York and 
another. Judgment for defendant named, plaintiff’s motion for new trial was over- 
ruled, and plaintiff brings error. Affirmed.—[By Editorial Staff.] 

Bernsteen & Bernsteen, of Cleveland, for plaintiff in error. 

Dustin, McKeehan, Merrick, Arter & Stewart, and J. H. McNeal, all of Cleve- 
land, for defendant in error. ; 

VickErY, J. This action comes into this court on a petition in error to the com- 
mon pleas court of Cuyahoga county. 

In the court below Denny brought his action against the defendants Daniel Lish 
and the Royal Indemnity Company of New York to recover from the indemnity 
company a judgment of $15,000, which he had obtained against Daniel Lish in a 
former action, the plaintiff having been unable to collect the judgment from Lish. 

At the trial of the action, at the conclusion of the plaintiff’s testimony, the court, 
upon motion directed a verdict for the defendant. A motion for a new trial was 
made and overruled, and error was prosecuted to this court, it being claimed that 
the court erred in granting the motion of the defendant for judgment at the con- 
clusion of plaintiff’s testimony, and also in overruling a motion for a new trial, 
which, in effect, amounted to the same thing. 

[1] The importance of this case must be evident to all, and we therefore have 
given it the consideration to which it is entitled under the circumstances. In order 
to understand the grounds upon which the right to recover was predicated by plain- 
tiff, we must advert to the first trial and find out what the facts were in that 
case, because it must be remembered that the indemnity company was not a party 
to the original suit, and that it therefore cannot be res judicata as to that com- 
pany, although there is something claimed from the fact that the attorneys for the 
=~ company defended in the lawsuit below, but we will revert to that here- 
after. 


It seems that Lish was an agent or employee of the Cleveland Cadillac Com- 
pany, an automobile sales agency located at Twentieth street and Euclid avenue; that 
as such automobile sales agency the Cadillac Company had a policy of insurance 
which included it and the agencies at Toledo, Sandusky, Columbus, Canton, and 
perhaps other places. The policy was a uniform form of indemnity policy, but a 
clause in the body of the policy excluded liability for any automobile sales agency 
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entirely; yet a rider was attached to the policy, and became a part of it, which 
provided for how the liability would arise, who might use the car, and under what 
circumstances the liability company would be liable for damages. Now it seems 
from the record that Lish, as already stated, being an employee of the company, 
had a duty to perform each day, and that was to take a car of the Cadillac Com- 
pany with the mail of the company to the post office down on the Square, then to go 
to the C and B docks, and then to drive back to the place of business of the Cadillac 
Company. Those were his duties as agent or employee of the company. 

On the morning in question he took the car to perform the duties above out- 
lined, but, instead of doing so, he went east to Sixty-Ninth street, where he wanted 
to see his mother and do some work or business for himself, and it was while out 
on his own business, for which he had no permission of the company to use the car, 
either express or implied, that the injury was occasioned by Lish to Denny, plain- 
tiff in the action below. 

The manner in which this accident occurred, as shown by the evidence and judg- 
ment of the court, created a liability of Lish to respond in damages. A suit was 
brought by Denny in the common pleas court of this county, making Lish and the 
Cleveland Cadillac Company parties to the suit. During the trial of the action, or 
perhaps before, on motion or otherwise, the Cadillac Company was dismissed from 
the suit, and a judgment was entered in its favor, to which finding or judgment 
no error was prosecuted, and, so far as appears in this action, the court below 
acted finally, and determined that Denny had no right or claim against the Cleve- 
land Cadillac Company. This could only be upon the theory that Lish was not 
on his master’s business at the time of the occurrence of this accident, and from 
the statement of facts, as we get it, there could be no question from the authorities, 
and from the opinions of this court, that the doctrine of respondeat superior did 
not apply, because Lish was not on his master’s business at the time of the acci- 
dent. 

[2]. On trial of that suit, however, the indemnity company, who wrote this pol- 
icy of indemnity to the Cadillac Company, sent its lawyers, and they defended the 
action, and it is argued very strenuously that, whether there was any liability or 
not, the action of the liability company in sending its lawyers to defend the action 
against the insured was tantamount to an admission that it was liable, and that it 
is now estopped.from asserting that it is not responsible. We do not think that 
any such conclusion could be safely arrived at. It would be a dangerous doctrine 
to hold an insurance company estopped from disputing its liability simply because 
its attorneys—who perhaps by provision of the contract itself must defend the in- 
sured whether the claim proseciited against it is a valid claim or otherwise—ap- 
peared on trial of the action. I say it would be rather singular if the appearance of 
the attorneys under such conditions would thereafter prevent the liability company 
from defending, if it were sued, under a claim that this entrance of the attorneys 
in the case was equivalent to the acknowledgment of a claim, a valid claim, against 
the company. We do not think that any such conclusion can be safely arrived at. 

{3, 4] The terms of the policy cannot be enlarged or diminished by judicial 
construction. It is true there is a line of authorities to the effect that, if there is 
anything ambiguous in the contract of insurance, it shall be strongly construed 
against the insurance company, because it is a contract drafted by its lawyers, and 
therefore, if there is any doubt as to the meaning of the policy, it should be con- 
strued in favor of its effectiveness rather than destroy its efficacy. But, looking at 
the terms of this policy, particularly that of the rider, who was insured? Why, 
manifestly the Cleveland Cadillac Company, and the liability company insured the 
Cadillac Company, and the liability company became liable whenever any injury 
was done by a car when used by the Cadillac Company, its agents or employees, 
while in the service of that company, and perhaps any person that was using its 
car with its permission, either express or implied. Now the question in this case 
is a question of fact. When Lish took this car from the Cadillac Company's build- 
ing at the corner of Euclid avenue and Twentieth street, he took it as an employee 
of the company for a distinct purpose, namely, to take the mail of the company to 
the post office, to then go to the C and B docks, and to then return to the building 
Instead of doing that, he proceeded eastward a couple of miles out of his way 


to ‘carry on business of his own, and, while doing so, the injury occurred for 
which the suit was brought. 
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As we have already said, it is manifest that the Cadillac Company would 
not be responsible, and it must have been on that theory that it was dismissed from 
the case in the court below. 

[5, 6] Did Lish then have permission? There is not a word in the record to 
indicate that the company knew at all that he was using this car in his own behalf. 
They did not even know that he was using it. It therefore cannot be said that 
they acquiesced in the use of the car, and that they gave him permission impliedly. 
We say the record is absolutely silent on the question of permission to use the car, 
as it must be remembered that, instead of using the car to deliver the mail to the 
post office, and to go to the C and B docks, he used it to go out on business of 
his own. While going from Twentieth street to Sixty-Ninth street he was using 
the car entirely without the permission of the Cadillac Company, as far as the 
record is concerned, either expressly or impliedly. We are not saying that, if he was 
pursuing his way to the post office, even if he was going in a roundabout way, if 
that was his ultimate object, there might not be a liability on the part of the Cadil- 
lac Company, and hence on the part of the liability company. That, however, does 
not appear in the record. The contrary appears, namely, that he visited his mother 
on his own business, which was at Sixty-Ninth street and Cedar avenue, a street 
parallel with Euclid, two blocks south. In all human probability, when he got 
through with his business at Sixty-Ninth and Cedar, he passed the very place where 
he was employed. However that might be, from the time that he proceeded east 
he ceased to be in the line of his busines, acting for his employer, nor was he using 
the car with its permission. We think this is decisive of the case. 


Our attention has been called to two cases practically similar to the one at 
bar and we have been told by diligent counsel that these are the only two cases that 
they could find bearing upon this subject. 

In Dickinson, Adm’r, v. Maryland Casualty Co., 101 Conn. 369, 125 A. 866, 41 
A. L. R. 500, it was held, under circumstances somewhat similar to those in the in- 
stant case, that a recovery should be had; but from an examination of that case— 
and we have read it entirely—it will be discovered that in that case the man who 
drove the car had permission to use the car in his own business, to go home to 
change his clothes, from an adult brother of the driver of the car, who was in- 
sured by the casualty company. It seems that he asked his brother whether he 
could take it—a Westcott—and go to his home to change his clothes, and that the 
brother told him he might. He thereupon took it, and on his way home he 
stopped in a saloon and there apparently had some drinks, and found some friends 
that he invited to ride with him, and he was to take one home, which he did, and, 
returning on his way to his own home to change his clothes, still in a roundabout 
way, the car skidded into a tree, and one of the men who was riding with him as a 
guest was killed. The administrator of the deceased person brought an action 
against the driver of the car, and recovered a judgment against the driver of the 
car, and was unable to collect the judgment, and the action was then brought 
against the Casualty Company. The Supreme Court of Connecticut held that 
under such circumstances, in using the car with permission of the owner’s 
brother, even though in a circuitous way, he was still using the car under 
the permission that was granted to him, and rendered judgment in favor of 
the plaintiff against the casualty company. However, it is interesting to note that 
two of the judges dissented from the opinion, as establishing a dangerous precedent, 
so the decision, while by a majority of the court, still lacks the authority it would 
have if it were a unanimous decision, and, when the court is divided three to two, 
the case cannot be cited as conclusive authority. 

However, if the Connecticut court had not been divided on that proposition, 
we think the facts in that case are clearly distinguishable from the facts in the instant 
case, in the manner we have already pointed out. 

The other case that was called to our attention is Whitney v. Employers’ In- 
demnity Corporation, decided February 17, 1925, reported in 200 Iowa, 25, 202 N. 
W. 236, and 41 A. L. R. 495. In this case it seems that one Fenlon who was driving 
the car when the injury occurred, was employed by a firm of grocers, and his 
duties called for the use of the car, so the company bought a car for his use, the 
one in question, and sold it to him on a conditional sale contract, and the company 
was to deduct from his pay $50 each month until the sum of 600 and some odd dol- 
lars was paid, when he was to have title to the car. This arrangement went on 
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for some time, and the appointment of Fenlon with the grocery company was termi- 
nated, whereupon an arrangement was made whereby Fenlon took the car and was 
to pay the balance of money for it. While affairs were in this condition, and per- 
haps before the car was fully paid for, it was held in that case, although the car 
was one of those covered by the indemnity corporation, that the grocery company 
had lost all interest in the car, and the defendant was not driving it with its per- 
mission, either express or implied, and that because of that fact there was no liabil- 
ity upon the surety company to indemnify Fenlon, a judgment having been rendered 
against him. 

The form of policy was much like the one in question in the instant case. It 
all turned upon the question of the permission of Fenlon to use this car, and the 
court said in its opinion that, inasmuch as the grocery company had no owner- 
ship in the car, no interest in the car, it could not give permission to Fenlon, who 
owned the car, and that therefore the man who was injured by Fenlon and ob- 
tained a judgment against Fenlon could not hold the indemnity corporation re- 
sponsible. 

[7] Now, from these two authorities, it must appear that in the instant case 
the plaintiff is not entitled to recover for the reason already alluded to that is given 
in these two cases. In the Iowa case, no permission having been given, there was 
no liability, because the car was not owned by the grocery company, and in the Con- 
necticut case liability attached, because permission was given, so the question of per- 
mission is the paramount question. It is a question of fact, and in the instant case 
there is nothing in the record, as already said, to show that Lish had permission to 
use this car. 

The judgment, therefore, will be affirmed. 

Judgment affirmed. 

Sullivan, P. J., and Levine, J., concur. 


TETERS v. GASS et al. 
Supreme Court of Tennessee. Nov. 21, 1927. 
299 Southwestern Reporter 788. 

1. INSURANCE—JUDGMENT DEBTOR WHO HAD NOT PAID JUDG- 
MENT, HELD NOT ENTITLED TO RECOVER UNDER AUTOMO- 
eee ene POLICY COVERING ONLY ACTUAL LOSS SUS- 
TAINED. 

Insured against whom judgment was recovered for injuries growing out of 
automobile accident was not entitled to recover against insurer on liability policy, 
insuring “against actual loss sustained by subscriber on account of legal liability 
imposed on him,” where insured had not paid judgment. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


2. INSURANCE—LIABILITY INSURER”’S FAILURE TO DEFEND AC- 
TION AGAINST INSURED HELD NOT TO PRECLUDE RELIANCE 
ON CLAUSE PREVENTING ACTION ON POLICY EXCEPT FOR 
ACTUAL LOSS. 

Insurer, under automobile liability policy, was not precluded from relying on 
clause denying right of action on policy except for actual loss suffered, by fact that 
insurer breached contract to defend action against insured. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from Chancery Court, Hamilton County; W. B. Garvin, Judge. 

Action by Arminda Teters against A. J. Gass and another in which defendant 
last named filed a cross-bill. From a decree dismissing the cros-bill on demurrer, 
defendant first named appeals. Affirmed. 

Tatum & Tatum, of Chattanooga, for appellant. 

Thompson & Ballard and Estill & Spurlock, all of Chattanooga, for appellee. 

_ .CHAMBLIss, J. The complainant herein charges that she had recovered a 
judgment against the defendant Gass for damages growing out of an automobile 
accident; that Gass had no property subject to execution; that he was insured by 
his codefendant, Belt Automobile Indemnity Association, which was, by reason of 
its contract of insurance, indebted to Gass in the amount of the judgment, and it was 
sought to impound and subject this fund to the satisfaction of this judgment. 

The insurance company answered, denying all the allegations of the bill. De- 
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fendant Gass filed an answer and cross-bill admitting the allegations and setting up 
the policy of insurance. He charged that the attorneys of the company, who had 
conducted the defense on the trial, after the verdict abandoned the case, on the 
theory that defendant Gass had been shown to have been drinking at the time of 
the accident, which fact he denied, and that the company thus breached its con- 
tract to defend. 

Conceding that he had not paid, and was unable to pay, the judgment, de- 
fendant sought as cross-complainant to recover of the insurance company the 
amount of the judgment. The chancellor sustained the demurrer of the company : 
to the cross-bill on the ground that the policy. was one of indemnity against ac- 
tual loss only, and that by the express terms of the contract no recovery could be 
had by the insured except for a sum shown to have been paid by him. Cross-com- 
plainant has appealed. 

The theory of appellant, plausibly presented, is that (1) the “no action clause” ; 
and (2) eliminating this “no action clause,” the contract is not limited to indemnity 
against loss actually sustained and paid; and (3) the company, having breached 
its contract to defend, was liable for the natural consequence of its breach, and 
the measure of damages was the amount of the judgment. 

[1] Authorities from other jurisdictions are relied on, but, without a review 
of them here, it is clear that those which appear to sustain the insistence of coun- 
sel for appellant are not in harmony with our own reported cases. The questions 
presented have been definitely ruled by the court against the appellant in Finley 
y. Casualty Co., 113 Tenn. 592, 83 S. W. 2, 3 Ann. Cas. 962; Cayard v. Robert- 
son, 123 Tenn. 382, 131 S. W. 864, 30 L. R. A. (N. S.) 1224, Ann. Cas. 1912C, 152; 
Brick Co. v Surety Co., 126 Tenn. 402, 150 S. W. 92, Ann. Cas. 1913E, 107, and 
Lumber Co. v. Insurance Co., 129 Tenn. 477, 167 S. W. 109. In the opinions in 
these cases will be found citations to authorities showing that the conclusions 
reached are well supported, and that the cases relied on by the appellant take the 
decidedly minority view. 

The opinion in the leading case of Finley v. Casualty Co., supra, makes clear 
the distinction, applicable here, between the “effect of a policy which insures di- 
rectly against liability, and one that insures against loss or damage by reason of 
liability.” The language of the contract in the instant case is perhaps even more 
clearly that of indemnity against loss only than that found in the contract con- 
sidered in Finley v. Casualty Co., supra. There it read, “against loss from com- 
mon law or statutory liability for damages,” etc. Here it reads, “against actual 
loss sustained by subscriber on. account of legal liability imposed upon him on ac- 
count,” etc. The words italicized by us indicate a purpose to emphasize the re- 
striction to indemnity only. 

[2] Moreover, we do not think that the breach of the contract to defend cam 
be held to preclude the company from reliance on the “no action clause.” ‘The ob- 
ligation to do that which it contracted to do, namely, indemnify, pay over to the 
insured, the amount of loss or expense actually paid by him after trial of the 
issue, is in no way impaired by the failure to defend. And certainly, as held in 
Finley v. Casualty Co., supra, when this express provision is in the contract, all 
doubt as to the intent of the policy contract is removed. 

And this reasoning applies equally to the insistence that recovery may be had 
for the amount of the judgment on the theory that this is the measure of dam- 
ages. Whatever may be the measure of the insured’s damages, he is not in position 
to recover under the policy until the amount has been paid. The holding of this 
court in Lumber Co. v. Insurance Co., at page 483 (167 S. W. 109) is directly 
im point. 

It results that the decree of the chancellor must be affirmed. 


RADFORD et al. v. AUTOMOBILE UNDERWRITERS OF AMERICA. 
(No. 1007-4886.) 
Commission of Appeals of Texas, Section A. Nov. 23, 1927. 

j 299 Southwestern Reporter 852. 

3. INSURANCE—WHERE ANSWERS TO SPECIAL ISSUES WERE CON- 
TRADICTORY, COURT SHOULD HAVE SET VERDICT ASIDE. 
Where jury’s answers to special issues Nos. 1 and 4 sustained theory of total 

loss of automobile insured, and its answers to issues Nos. 2 and 3 plainly nega- 
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tived that view, court could not enter judgment resting on answers to issues Nos. 
1 and 4, but should have set aside verdict, since foundation of judgment in case 
wherein jury intervenes is verdict on material issues. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal from Court of Civil Appeals of Fifth Supreme Judicial District. 

_ Action by Mrs. J. F. Radford and husband against the Automobile Under- 
‘writers of America. Judgment for plaintiff was reversed and remanded by Court 
of Civil Appeals (293 S. W. 869), and plaintiffs bring error. Affirmed. — 

Whitehurst & Whitehurst, of Dallas, for plaintiffs in error. 

Thomas, Frank, Milam & Touchstone, of Dallas, for defendant in error. 

NickELs, J. The opinion of the honorable Court of Civil Appeals is reported 
at pages 869 et seq., 293 S. W. In the original opinion it was held, inter alia, that 
che answers of the jury to special issues included fatal contradictions and am- 
biguties. In the opinion on reharing there was overruled a contention that the 
district court had lost jurisdiction, and that the judgment had become final prior 
to rendition of the order appealed from because of lack of motion for new trial 
filed within ten days from judgment in accordance with sections 29 and 30 of 
article 2092, R. S. 1925. Writ of error was allowed, principally, upon assignment 
of error in the latter ruling and upon apparent authority in Phil H. Pierce Co. 
v. Watkins, 114 Tex. 153, 263 S. W. 906. See, also, Townes v. Lattimore, 114 Tex. 
S11, 272 S. W. 435 Nevitt v. Wilson (Tex. Sup.) 285 S. W. 1079, 48 A. L. R. 355; 
Diamond Ice & Cold Staroge Co. v. Strube, 115 Tex. 515, 284 S. W. 935; Box v. 
Pierce (Tex. Civ. App.) 278 S. W. 227. 


Upon examination of the transcript we observe: (a) The trial was begun 
June 15, 1925; the case was submitted on special issues in a charge filed June 
17th day of June 1925,” a date impossible either for the judicial act of rendition or 
judgment was filed June 20th; the date of commencement of trial and that of 
return of verdict are shown in the judgment recitals. (b) Intervening the caption 
and body of the judgment as written there is the declaration, “entered as of the 
17th day of June 1925,” a date impossible either for the judicial act of redition or 
the ministerial act of entry, since the verdict was not returned until June 19th. 
Otherwise there is not to be found in the judgment or in the “judgment roll,” as 
reproduced, recitation or data from which the actual date of rendition or entry 
of the judgment may be determined. (c) There is lack of a pleading, etc., styled 
“motion for new trial,” or presenting attack upon the verdict or judgment, ex- 
cept for that called “defendant’s first amended original motion for new trial,” 
filed August 1, 1925. (d) There is an order overruling the motion just named 
and exhibiting notice of appeal. In its body there is purport of rendition on 
August Ist, but it is declared as “entered as of the 1st day of August, 1925,” (e) 
‘That order contains a recital to the effect that the “first amended motion for new 
trial” was “duly filed herein by leave of court.” (f) The appeal is from that or- 
der, and the bond was filed and approved’ August 29, 1925. (g) In the clerk’s 
certificate it is declared “that the above and foregoing 29 pages contain a true 
correct transcript of all the proceedings had and done” in the cause. See article 
2278, R. S. 1925 rules 94 and 100, 142 S. W. xxiv. 

[1] Rendition of the order on or after August 1, 1925, manifests, of course, 
attempted assumption and use of jurisdiction, and that imports examination of 
the condition of the case and a finding of such facts as were requisite to juris- 
diction. Lindsey v. Luckett, 20 Tex. 516; 15 C. J. 851. For present purposes the 
essential fact may be regarded as existence of a motion for new trial filed within 
ten days from rendition of the judgment. 

[2] From what has been recited it becomes apparent that existence of that 
fact, or condition, is without negation in the transcript of record, even if (con- 
trary to the presumption ordinarily belonging to the judgment recital of an 
amendment duly filed with leave) what is called “defendant’s first amended mo- 
tion for new trial” (filed August 1, 1925) be assumed to be the earliest pleading 
on the subject. This is in consequence of disclosure of the fact that the 
judgment was neither entered nor rendered, in fact, as early as June 17th, with 
nondisclosure of the true dates and continuance of the terms to September 5, 
1925. The judgment may have been rendered or entered, or both rendered and 
entered, within the ten days immediately preceding August 1, 1925. We do not 
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have a case, then, wherein “the record shows affirmatively * * * the juris- 
dictional facts” in rebuttal of the presumption otherwise appropriate. Chrisman 
:. Graham, 51 Tex. 454. We put our view that error is not shown in the decision 
of the Court of Civil Appeals on this ground, and pretermit examination of the 
reasoning of that court which led to the asserted conflict with Phil H. Pierce Co. 
y. Watkins and other cases cited. In so far as relevant to the matter as present- 
ed in the petition in error, they have to do with instances wherein it definitely 
appears that a motion for new trial was not filed within the ten-day period. 

Amongst the more important averments in the petition is one of total loss of 
the automobile in respect to utility and “pecuniary or market value.” Defendant 
denied “that said automobile was destroyed beyond restoration, * * * and 
* * * that it was thereby damaged in all its parts to such extent as to be a 
complete and total loss as alleged.” There was evidence each way. The jury’s 
answers to special issues Nos. 1 and 4 sustained the theory of total loss. Its ans- 
wers to issues Nos. 2 and 3 as plainly negatived that view. The policy provided 
liability in the maximum of $2,400. The judgment for that amount, with interest, 
necessarily rests upon the answers to issues Nos. 1 and 4, which are but parts of 
the verdict upon material issues. 

[3-5] It may be true that a judge can ignore findings upon immaterial issues, 
and, in modern practice, it undoubtedly is true that he may find facts on a subject 
neither remitted, nor sought to be remitted, to a jury. But in the situation here 
presented none of that authority was appropriate, and there was nothing for him 
to do except to set aside the verdict. The foundation of a judgment in a case 
wherein a jury intervenes is the verdict on material issues. The constitutional 
right of a trial by jury is not to be evaded in whole or given an attenuated 
strength through the device of giving actual effect to a verdict whose important 
terms are mutually destructive. Against these views plaintiff in error urges that 
the error was invited. Whether so, in truth, we do not consider, for the vice 
pertains to the power to render judgment (Van Valkenburg v. Ruby, 68 Tex. 139, 
3S. W. 746; Claiborne v. Tanner, 18 Tex. 68; Moore v. Moore, 67 Tex. 293, 3 S. 
W. 284), which is given by law and not by consent of the parties. 

It is urged, too, that judgment on like conflicts was approved in Chicago, R. 
I. & G. Ry. Co. v. Zumwalt (Tex. Com. App.) 239 S. W. 912. But upon examina- 
tion we find that neither the plaintiff’s suit nor the judgment in that case pro- 
ceeded upon the theory of a total loss of the car; that there was no finding of 
total loss; and that in its disposition of the matter of alleged conflict the court 
took into consideration the value of use between injury and restoration and the 
possibility of a difference between the value of the car as it existed immediately 
before the injury and its value after repairs. Consequently, it was held a finding 
of $1,000 as the amount required for repairs alone was not repugnant to a finding 
of $1,500 as the difference “in value * * * immediately before and immediate- 
‘vy after the accident.” Campbell v. Johnson (Tex. Civ. App.) 284 S. W. 261, is 
likewise cited. But in that case the amount found as the difference in value 
“immediately before and immediately after” was $1,873.05, which was the amount 
also found as the “cost of material and labor necessary to replace the damaged 
parts.” 

Since we are in agreement with the Court of Civil Appeals on the disposi- 
tion of the assignments in respect to conflicts in the verdict, we do not consider 
the — matters presented. They may not arise or have importance in the 
new trial. 

‘ ee we recommend affirmance of the judgment of the Court of Civil 
Appeals. 

Cureton, C. J. Judgment of the Court of Civil Appeals affirmed, as recom- 

mended by the Commission of Appeals. 


LANDAKER et ux. v. ANDERSON et al. NO. (20710.) 
Supreme Court of Washington. Nov. 29, 1927. 
261 Pacific Reporter 388. 

1. INSURANCE—CONTRACT INSURING AGAINST LOSS FROM AUTO- 
MOBILE DAMAGE LIABILITY HELD LIABILITY AND NOT INDEM- 
NITY POLICY. 

Policy insuring against loss from liability imposed by law on assured for 
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damages resulting from assured’s ownership or use of automobile and to pay and 

satisfy judgments establishing assured’s liability, in action defended by insurer 

held as one for liability imposed by law and not an indemnity policy. , 
(For other cases, see Insurance, Dec. Dig. § 512.) 


3 INSURANCE—UNDER AUTOMOBILE LIABILITY POLICY, “INDEBT- 
EDNESS” EXISTS AS SOON AS LIABILITY IS ESTABLISHED, AND 
MAY BE REACHED BY GARNISHMENT AS ANY OTHER CREDIT. 
Under liability policy insuring assured against loss from damages imposed by 

law arising from assured’s ownership of an automobile, “indebtedness” exists as soon 

as liability is established as against assured, and may be reached by garnishment 
as any other credit belonging to judgment debtor. 
(For other cases, see Insurance, Dec. Dig. § 512.) 


4. INSURANCE—UNDER AUTOMOBILE INDEMNITY POLICY, JUDG- 
MENT DEBTOR MUST FIRST PAY JUDGMENT BEFORE HE CAN 
MAINTAIN ACTION ON POLICY. 

Under a policy indemnifying assured against loss from liability imposed by law 
for damages on account of his ownership of an automobile, judgment debtor must 
first pay judgment before he can maintain action on policy, and there is no indebted- 
ness due him until he has paid judgment. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Department 1. 

Appeal from Superior Court, Okanogan County; Neal, Judge. 

Garnishment proceeding by Fred W. Landaker and another against A. Ander- 
son and the Ocean Accident & Guarantee Corporation, Limited. From a judgment 
for plaintiff, the garnishee, the Ocean Accident & Guarantee Corporation, Limited, 
appeals. Affirmed. 

Charles E. Swan, of Spokane, for appellant. 

P. D. Smith and Chas. A. Johnson, both of Okanogan, for respondents. 

ToLMAN, J. This is a garnishment proceeding based upon a judgment entered 
in favor of respondents and against the principal defendant in an action to recover 
for personal injuries inflicted by an automobile operated by the defendant. The 
original action was defended on behalf of the defendants therein by the insurer, 
whose attorney alone appeared and defended the action up to the time of the entry 
of the judgment. After judgment, a demand was made by the defendant Ander- 
son upon the insurer to satisfy the judgment in accordance with the terms of the 
policy, which demand was not complied with. Thereafter the judgment creditor 
caused a writ of garnishment to be issued and served upon the appellant, and it an- 
swered thereto, denying any indebtedness from it to Anderson or the possession of 
any property or effects belonging to Anderson. This answer was controverted by 
affidavit, setting up the issuance of a liability policy by the garnishee prior to the 
accident, with sufficient facts to indicate that an indebtedness had accrued thereon. 
The issue thus formed was tried to the court, resulting in a judgment against the 
garnishee, in an amount sufficient to cover the original judgment, with interest and 
costs. The garnishee has appealed. 

[1] The policy in question provides: 

“To insure the assured against loss from the liability imposed by law upon 
the assured for damages, on account of bodily injuries, including death at any time 
resulting therefrom, whether instantaneous or not, accidentally suffered, or alleged 
to have been suffered by any person or persons (except as provided in condition B 
hereof) as a result of the ownership, maintenance, or use, for the purposes de- 
scribed in declaration 6, of any automobile described in declaration 8, and to pay 
and satisfy judgments finally establishing assured’s liability in actions defended by 
the company, all subject to the limits expressed in paragraph 10 of the declara- 
fons, * OR 

The other provisions of the policy referred to in the portion quoted have no 
effect here. 

The case of Fenton v. Poston, 114 Wash. 217, 195 P. 31, is absolutely con- 
trolling upon the main question here presented. In fact, by reason of the under- 
taking to pay and satisfy the judgments establishing the liability of the insured 
in actions defended by the insurer, this policy is very much more clearly a liability 
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and not an indemnity policy. We are invited to overrule the Fenton Case, but, 
being well satisfied with the rule there announced, we must decline to do so. 

]2-4[ Appellant seems further to contend that the Fenton Case should be re- 
stricted so as to apply only in those instances where automobiles are operated as 
common carriers or for hire. The controlling question is and must be whether the 
policy is one of liability or one of indemnity, and it can make no difference whether 
the automobile covered by the policy is used to transfer the public generally or is 
purely in the personal service of the owner. To support a writ of garnishment, the 
garnishee must be indebted to the principal debtor. If the policy is a liability policy, 
then such indebtedness exists as soon as liability is established, and may be reached 
by garnishment as any other credit belonging to the judgment debtor. If, on the 
other hand, the policy be one of indemnity, the judgment debtor must first pay 
the judgment before he is entitled to maintain an action on the policy, and there is 
no indebtedness due him until he has paid the judgment; consequently garnishment 
cannot lie in favor of a judgment creditor, since his claim must be satisfied before 
there is anything due on the policy. 

[5] Appellant seems to suggest that there should be proof of the insolvency of 
the judgment debtor before garnishment can be maintained; but garnishment is a 
statutory proceeding, and we find no provision in our statutes to that effect. 

It is also suggested that in some way, by the garnishment, appellant has been 
deprived of some defense which might have been interposed, if the insured had 
brought an action on the policy. We find nothing in the record to support that 
position. Appellant did interpose one such defense, which the trial court found 
was not supported by the evidence (in which finding we concur), and there is 
nothing to indicate that appellant sought to offer any other. 

The judgment is affirmed. 

Mackintosh, C. J., and Parker, French, and Mitchell, JJ., concur. 


CORWIN v. SALTER et al. 
Supreme Court of Wisconsin. Dec. 6, 1927. 
216 Northwestern Reporter 653. 

3. INSURANCE—PROVISION IN AUTOMOBILE LIABILITY POLICY FOR 
NOTICE TO INSURER WITHIN 5 DAYS OF ACCIDENT, BEING CON- 
TRARY TO STATUTE, HELD VOID (ST. 1925, § 204.29). 

Provision in automobile liability policy requiring that notice of accident be given 
within 5 days to insurer, being contrary to St. 1925, § 204.29, providing limitation of 
not less than 20 days, held void. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 


4. INSURANCE—PREJUDICE TO LIABILITY INSURER BY INSURED’S 

Saar TO GIVE TIMELY NOTICE OF ACCIDENT HELD NOT 

In suit on automobile liability policy, evidence held to sustain finding that in- 
surer was not prejudiced by delay of insured in giving notice of accident. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from a judgment of the Circuit Court for Waupaca County; Byron B. 
Park, Circuit Judge. Reversed. 

Action by Grace M. Corwin against E. M. Salter and another. Judgment for 
defendants, and plaintiff appeals. Reversed and remanded, with directions—[By 
Editorial Staff.] 

Action to recover damages by plaintiff sustained by being struck by defendant’s 
automobile which was backing up on a public highway. On October 9, 1926, de- 
fendant and plaintiff, together with defendant’s wife and little daughter, were 
driving in a Tudor Ford sedan. The defendant drove the car. Mrs. Salter sat 
next to her husband, and her daughter and the plaintiff were in the rear seat. Mrs. 
Salter discovered some bittersweet by the roadside and requested her husband to 
stop, which he did at a point some 150 feet to 200 feet beyond the location of the 
bittersweet. Mrs. Salter got out of the car and proceeded to walk back to get the 
bittersweet. She had proceeded only a short way when plaintiff indicated a desire 
to follow, whereupon Mr. Salter assisted her out of the car by lowering the front 
seat. Plaintiff passed by the left rear end of the car and proceeded to follow Mrs. 
Salter. Before doing so, however, she looked in both directions for approaching 
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traffic. None was in sight. She then turned and walked east in the direction of Mrs. 
Salter near the center of the highway and almost in a line even with the left wheel 
of defendant’s car. When she had proceeded about 15 feet she was prompted to 
turn around and look at the defendant’s daughter who was looking out the rear 
window of the car, which was standing in the identical spot where plaintiff had 
left it. She then again turned and proceeded walking in the direction of Mrs. 
Salter. She walked about another 15 feet when she was struck by defendant’s car 
backing into her, the left rear fender striking her on the hip, throwing her to the 
ground. When plaintiff got out of the car, the motor was still running and the 
defendant said nothing about backing the car. The defendant did not sound his 
horn before backing or during the time he was backing. His car was a new auto- 
mobile 24% months old and the brakes and gears made no noise because defendant 
was backing slowly. He paid no particular attention to plaintiff after she left 
the automobile; said he supposed she went down the road to meet Mrs. Salter. He 
looked back for Mrs. Salter, but did not see plaintiff as she was not in the line of his 
vision. He could not see if there was anything at or near the left rear side of his 
car by looking out the right rear window, and he had backed his car a distance of 
25 to 30 feet when he struck the plaintiff. 

The jury by special verdict found (1) that there was a want of ordinary care 
on the part of the defendant (a) by failing to keep a proper lookout, (b) by failing 
to give warning of the purpose to back his car up; (2) that such want of ordinary 
care was the proximate cause of the collision; (3) that plaintiff was guilty of a 
want of ordinary care, which was a proximate cause of the collision; (4) damages in 
tht sum of $500; and (5) that the defendant insurance company was not prevented 
from making any defense or preserving any right by failure of the insured to give 
notice prior to December 10, 1926 .The court refused to change the findng of the 
jury as to plaintiff’s contributory negligence and granted defendant’s motion dis- 
missing the complaint upon the merits, from which judgment the plaintiff ap- 
pealed. 

Mayer & Shutkin, of Milwaukee (Walter F. Mayer, of Milwaukee, of coun- 
sel), for appellant. 

Hoyt, Bender, McIntyre & Hoyt, of Milwaukee (E. L. McIntyre, of Milwau- 
kee, of counsel), for respondents. 

Vinge, C. J. In refusing to set aside the verdict finding plaintiff guilty of con- 
tributory negligence, the trial court said: 

“The plaintiff’s attorney’s argument upon the question of her contributory negli- 
gence is quite persuasive and convinces me that if I were a juror I would vote in 
her favor upon that question. And this is principally upon the proposition that she 
had no reason to apprehend that the driver of the car would back his car back 
towards the direction of his wife. The jury after hearing the evidence and argu- 
ments of counsel found her guilty of negligence, but I do not believe that I would 
be justified in setting aside the jury’s finding.” 

It appears that plaintiff turned to go back on the left side of the road, which 
gave her an opportunity to meet travel coming in her direction. It seems she 
walked a little to the left of the center of the highway. It also appears that she 
looked back once when she was some 15 to 20 feet from the car and saw it standing 
still. It further appears that she had walked only 10 or 15 feet more when she 
was struck by the car from behind. She says she was paying no particular atten- 
tion to the car, and that she did not hear it or see it until it struck her. She was 
traveling along the road in the place in which it was safest for her to travel, and it 
is not inconceivable that, even though she paid attention to where she was walking 
and to her surrounding situation, she might not hear the car coming backwards 
at a slow rate of speed over a graveled road. Her senses of hearing and seeing 
were normal, yet we cannot say she may not have heard the car before it struck her. 
It is inconceivable that she would not have looked around to see what was coming, 
had she heard a noise from behind. The argument that she would have escaped 
injury had she been some distance to the left of where she was walking amounts to 
nothing. It simply says that if you were not at the place of accident you would not 
have been hurt. The question is if she had a right to be where she was, and if so, 
was she guilty of any negligence in protecting herself where she had a right to 
be? We are unable to discover anything which she did that amounted to con- 
tributory negligence. She had no reason to anticipate that the defendant would 
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back up without giving her timely notice thereof, because he knew she was pro- 
ceeding back to Mrs. Salter and would be in the highway where he was backing up. 
The law on this subject is clearly stated in Seitz v. Ott, 174 Wis. 60, 182 N. W. 333. 

[1, 2] We fullly realize the conclusive effect of finding of facts by the jury, but, 
where the facts are practically indisputed and the only proper legal inference to pe 
drawn therefrom is contrary to the jury’s finding, they must be set aside. We there- 
fore reach the conclusion that the trial court erred in not setting aside the verdict 
finding plaintiff guilty of contributory negligence. 

[3, 4] It is claimed in behalf of the respondent that, in any event, the judgment 
against the insurance company must be set aside because it appears without dispute 
that no notice was given in accordance with the terms of the policy, which required 
such notice to be given within 5 days. Section 85.25 makes the defendant company 
liable to the plaintiff. Section 204.29 provides that policies of insurance must con- 
tain provisions with reference to notice to the insurer, and that no notice shall be 
limited to less than 20 days. In the present instant the notice provided for in the 
policy, being limited to 5 days, is contrary to the provisions of the statute and there- 
fore inoperative and of no effect. The jury found that the defendant company was 
not prejudiced by reason of the delay. The officers so testified also. We see 
nothing in the case which contradicts this finding of the jury. It is true that the 
judge said in passing upon it that he would not set it aside, but that it was appar- 
ent, as a matter of law, that there was prejudice to the company. We fail to share 
this view of the situation. Every person who was present, being only three mem- 
bers of the defendant’s family and the plaintiff, as available as a witness upon the 
trial, and it seems to us that there was nothing which the defendant could have 
gained by an earlier inquiry into the matter. All the information lay in the breasts 
of the defendant, his wife, the little girl, and the plaintiff. 

Judgment reversed and cause remanded, with directions to enter judgment 
against both defendants according to the verdict. 
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CASUALTY 


MINNESOTA ELECTRIC DISTRIBUTING CO. v. UNITED STATES 
FIDELITY & GUARANTEE CO. (NO. 26299.) 
Supreme Court of Minnesota. Dec. 9, 1927. 
On Petition for Rehearing Dec. 23, 1927. 
216 Northwestern Reporter 784. 
(Syllabus by the Court.) 


INSURANCE—POLICY HELD TO REQUIRE INSURER TO DEFEND 
GROUNDLESS CLAIM FOR INJURY, WHERE COMPLAINT STATED 
CAUSE OF ACTION AGAINST INSURED; EVIDENCE HELD TO SUP- 
PORT FINDING THAT NOTICE TO INSURER OF ACCIDENT AND 
oy THEREUNDER WERE GIVEN IN COMPLIANCE WITH 

LICY. 


Under its policy, defendant agreed to indemnify plaintiff against injuries or 
death suffered accidentally by persons other than employees in and about plaintiff's 
works, and also to defend suits brought because thereof, whether groundless or not, 
provided written notice was immediately given defendant of the accident and of any 
claim on account thereof. A groundless suit was brought. Written notice was 
given, but not until a claim was made against defendant. Defendant, after an- 
swering in behalf of the assured, but before trial, withdrew from the defense. 
The assured employed other counsel and successfully defended. This action is for 
attorneys’ fees and expenses. It is held. 

The policy obligated defendant to defend, since the complaint stated a cause of 
action against the assured arising from the risk covered by the policy. 

The finding that notice of the accident and claim thereunder was given in com- 
pliance with the policy is sustained by the evidence. 

(For other cases, see Insurance, Dec. Dig. §§ 514%, 665[7].) 

Appeal from District Court, Hennepin County; E. A. Montgomery, Judge. _ 

Action by the Minnesota Electric Distributing Company against the United 
States Fidelity & Guarantee Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 

Cobb, Wheelwright, Hoke & Benson, of Minneapolis, for appellant. 

Lancaster, Simpson, Junell & Dorsey, of Minneapolis, for respondent. 

Horr, J. Appeal by defendant from the judgment entered upon findings. 


Defendant issued a liability insurance policy agreeing to indemnify plaintiff, 
the assured, against loss from the liability imposed by law for damages on account 
of bodily injuries or death suffered as a result of an accident by any person, not 
employed by the assured, while at or about the work of the assured described in a 
schedule attached; and also undertaking to defend the assured in any suit brought 
against it “to enforce a claim, whether groundless or not, for damages on account 
of bodily injuries or death suffered or alleged to have been suffered, by any person 
or persons, not employed by the assured, while at or about the work of the assured 
described in said schedule, during the prosecution of said work at the place or places 
designated in statement numbered 6 of said schedule, and as a result of an accident 
occurring while the policy is in force.” Schedule No. 6, under the headlines, “De- 
scription of Work Covered by This Policy” and “Location of All Places Where 
Such Work is to be Done,” contains these notations, “Electric light and power com- 
panies—operation, maintenance, extension of lines, and making of service connec- 
tions ;” and, “Polk, Norman and Marshall counties, Minnesota, and elsewhere in the 
state of Minnesota.” 


While this policy was in force, one Gunda Goar was injured by an electric 
current from the electric system installed 17 months previously by the assured in 
the village of Stephen, Marshall county. The system was constructed and installed 
under a contract between the village and the assured, which authorized the assured 
to deliver through its master meter electricity to the installed system at the vil- 
lage limits. The assured was charged with no duty of inspection or maintenance 
of the system located inside the village limits. For a fuller statement of the facts, 
see Goar v. Village of Stephen, 157 Minn. 228, 196 N. W. 171. The opinion there- 
in, by directing judgment in favor of the assured, one of the defendants, elim- 
inated the claim of indemnity against it. And this action is to recover the at- 
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torney’s fees and expenses which this plaintiff, the assured, was put to in the Goar 
suit, because defendant, after answering for the assured therein, withdrew from 
the defense. 

The first point raised is that these expenses so paid were not covered bv the 
policy, it now being conclusively established that the accident to Goar did not oc- 
cur at or about the assured’s work, nor from a cause within its control. How- 
ever, the policy contains two direct obligations—the one being to indemnify the 
assured for the amount it by law is compelled to pay on account of accidental 
injuries; and the other, to undertake at its expense the defense of any suit, 
whether groundless or not, brought against the assured based upon such in- 
juries. Defendant’s counsel frankly admits that, if the complaint in any such 
suit brought states a cause of action against the assured for the recovery 
of damages, the terms of the policy obligates defendant to defend. In other 
words, the expenses this assured was put to in defending the Goar suit are 
covered by the policy, unless the assured successfully could have demurred 
to the Goar complaint. We think a demurrer thereto could not have been sus- 
tained. Among other matters, that complaint charges the assured with negligence 
in the construction of the electric system for the village in several particulars 
namely, in so constructing it that high voltage wires were in too close proximity 
to house service wires, thus permitting the escape of high-tension current to the 
service line entering the Goar house and causing the injury to Gunda; that the 
high-tension wires were insufficiently insulated; that the cross-arms on the poles 
carrying different tensioned currents were too close together; that the assured 
failed to use suitable and improved safety devices to guard against dangers to the 
users of electrical energy from, the system; that the transformers installed were 
defective; and that the insured failed to construct the system according to its 
contract with the village and the village negligently permitted this, although both 
well knew the danger that was thereby occasioned to consumers of electricity from 
the system installed. There are proper allegations that the above, and other neg- 
ligent acts and ommissions of the assured, proximately caused the injury to Gunda 
Goar. Even though the complaint disclosed the existence of the contract under 
which the village had accepted the system installed some 17 months prior to the 
accident, there was alleged such connection of the assured with defects in con- 
struction resulting in the injury that, were they established, a jury could find the 
negligence of the assured a contributing cause with that of the village to the ac- 
cident to Goar. 

The policy contains these provisions: 

“Upon the occurrence of an accident the assured shall give immediate written 
notice thereof, with the fullest information obtainable at the time, to the com- 
pany at its home office or to the agent who had countersigned the policy. If a 
claim is made on account of such accident, the assured shall give like notice thereof 
with full particulars.” 

The accident to Gunda Goar happened August 10, 1922. From a newspaper 
clipping, an officer of the assured learned thereof August 25th. About the middle 
of the next month rumors reached the assured of the possibility of a claim against 
it on account thereof. One of its officers promptly interviewed Goar’s attorney, 
who “stated that to date they had found no excuse for involving us (the assured) 
in the suit.” No claim appears to have been asserted against the assured until 
October 23, 1922, when the summons in the Goar suit was served upon it. Notice 
thereof at once was given defendant. The court found the notice timely. This 
finding is attacked. The notice given unquestionably complied with the second 
sentence above quoted from the policy. And under the circumstances of the case 
we deem the first sentence quoted of doubtful applicability. The accident did not 
occur upon or about the premises, property, or works of the assured, nor in or 
about property or works then within its control or charge. It did not know that 
an accident had happened until two weeks after it took place. At the time it did 
learn thereof it had no reasonable ground to apprehend that it in any manner would 
be charged with responsibility therefor. The assured rightfully concluded that no 
recovery could be had so far as it was concerned, and hence no useful purpose 
could be served by a notice to defendant. As soon as a rumor of the possibility 
of a claim came to the ears of the assured, it was investigated and ascertained to 
be without foundation. When it was finally made, it turned out utterly ground- 
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less. Even against such a claim, if sued, defendant had covenanted to assume the 
defense of the assured. Contracts of this sort must be given a reasonable con- 
struction so as to afford the protection paid for. It would be unreasonable to 
assume the parties to this policy contemplated that a notice was to be given im- 
mediately of an accident of which the assured, its agents, or representatives had no 
knowledge and which had not happened upon premises within its control or pos- 
session. And, even if the accident had happened upon the assured’s premissgs, it is 
conceivable that it might have had no knowledge thereof. Suppose a trespassing 
child or other person were injured by climbing a pole of the assured’s and coming 
in contact with a wire carrying a high voltage current, and no knowledge thereof 
came to the assured for several months until suit brought, could it be held in such 
case that the policy afforded no protection as to carrying on the defense, because, 
forsooth, immediate notice of the accident was not and could not be given, the 
assured being ignorant thereof? We think not. Northwestern Telephone Ex- 
change Co. v. Maryland Casualty Co., 86 Minn. 467, 90 N. W. 1110, holds the obliga- 
tion to give notice arises where inferences are permissible that the assured pos- 
sessed knowledge of the accident. 

If complete ignorance of the accident and the consequent inability to give notice 
thereof does not prevent a recovery of indemnity therefor against the insurer, 
it should follow that knowledge of an accident, the causing of which may not, on 
any reasonable basis, be attributed to the act or omission of the assured, does not 
call for immediate notice in order to secure the benefit of the insurer’s covenant 
to. defend a groundless suit brought against the assured on account thereof. In 
Hughes v. Central Acc. Ins. Co., 222 Pa. 462, 71 A. 923, it is said: 


“It has been repeatedly ruled in actions under policies requiring immediate 
notice to be given of the accident, that the word ‘immediate’ is to be construed as 
meaning a reasonable time after the accident, under the facts and circumstances of 
the particular case. Cases arise where the delay has been so great that the court 
is fully justified in ruling it as a matter of law; but this occurs only where the ad- 
mitted facts and circumstances disclose nothing by way of extenuation or excuse.” 


See, also, Fletcher v. German-American Ins. Co., 79 Minn. 337, 82 N. W. 
647; C. S. Brackett & Co. v. General Acc. Fire & Life Ins. Co., 140 Minn. 271, 167 
N. W. 798; Greenough v. Phoenix Ins. Co., 206 Mass. 247, 92 N. E. 447, 138 Am. 
St. Rep. 383; Woodmen Acc. Association v. Pratt, 62 Neb. 673, 87 N. W. 546, 55 
L. R. A. 291, 89 Am. St. Rep. 777; Miidland Glass & Paint Co. v. Ocean Acc. & 
Guar. Corp., 102 Neb. 349, 167 N. W. 211, L. R. A. 1918D, 442; Melcher v. Ocean 
Acc. & Guar. Corp., 226 N. Y. 51, 123 N. E. 81. Haas Tobacco Co. v. Am. Fidelity 
Co., 226 N. Y. 343, 123 N. E. 755, 13 A. L. R. 132, is not. out of harmony with 
the Melcher Case, as appellant claims, nor does it support the contention that, as a 
matter of law, notice in the instant case was not timely. 


It is conceivable that failure to give immediate notice of an accident might 
relieve this insurer from the indemnity provision but not from the obligation to 
defend a suit brought upon a groundless claim, provided due notice was given 
of such claim immediately upon being made. This thought, applicable to the case 
at bar, is clearly expressed in the short opinion filed upon rehearing in Hope Spoke 
Co. v. Maryland Casualty Co., 102 Ark. 12, 143 S. W. 85, 88 (38 L. R. A. [N. S.] 
62, Ann. Cas. 1914A, 268), reading: 


“The provision for notice refers to two subjects, notice of the accident and 
notice of suit. The contract makes the right to recover costs and expenses of de- 
fending a suit depend as a condition precedent, on the giving of notice of suit. 
It is undisputed in this case that notice of suit was promptly given; therefore the 
right to recover cost and expenses of suit is established. The stipulation of coun- 
sel as to the amount which appellant may recover, if entitled to recover at all, pre- 
cludes all inquiry now as to the amount of the judgment.” 


Southern States Fire Ins. Co. v. Hand-Jordan Co., 112 Miss. 565, 73 So. 578, and 
Schambelan v. Preferred Acc. Ins. Co.. 62 Pa. Super. Ct. 445, sustain the same 
proposition. We consider the finding of notice in compliance with the conditions 
of the policv sustained under any view that may be taken of the evidence and the 
applicable rules of law. 
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The finding of waiver of due notice is assailed. In view of conclusion already 
stated, this finding becomes immaterial to a decision and need not be discussed. 


The judgment is affirmed. 
On Petition for Rehearing. 


Per CurtaM. In the petition for rehearing the attorney who made the oral 
argument claims that he did not intend to make the admission “the opinion attri- 
butes to him. His integrity and candor is of the sort that leaves no doubt in the 
mind of the court that he was misunderstood, and the statement referred to is hereby 
withdrawn. Of course, we did not intend to convey the thought that the defense 
of the Goar suit devolved upon defendant, whether or not the terms of its policy 
so provided ; for, if its policy had covered accidental injuries to persons not in its em- 
ploy merely about its works in Hennepin county, and are defense of actions brought 
thereon, it could not be held to the defense of actions brought for such injuries re- 
ceived in another county. But we considered that the Goar complaint stated facts 
which charged the insured, the present plaintiff, with liability for the accidental 
injury of Mrs. Goar “while at or about its works.” In addition to what was stated 
in the opinion, the complaint also alleged that under the contract of construction 
with the village of Stephen the electric company undertook to supply electrical 
energy up to 1935 through the system it had defectively and negligently construct- 
ed. We think it clear that the policy covers more than the mere construction of an 
electric system. A reasonable construction of the policy is that it covers accidental 
injury to persons other than its employees, caused by its negligence in connection 
with the work or system it controls or operates, no matter when constructed. For 
instance, if the company had owned or operated the system within the village when 
Mrs. Goar was injured, the policy would have covered the accident. 

The petition is denied. 


PARK SADDLE HORSE CO. vy. ROYAL INDEMNITY CO. (No. 6203.) 
Supreme Court of Montana. Dec. 8, 1927. 
261 Pacific Reporter 880. 
2. INSURANCE—INSURER’S AGENT WAS PRESUMED TO KNOW 

CHARACTER OF BUSINESS INSURED. 

Insurer’s agent was presumed to be acquainted with character of plaintiff's 
business of conducting saddle horse parties through Glacier National Park, where 
insurer issued policy covering injuries occurring .hrough accident by reason of 
ownership or use of saddle and pack horses in connection with insurer’s business. 

(For other cases, see Insurance, Dec. Dig. § 155.) 


0. INSURANCE—POLICY COVERING LIABILITY FOR INJURIES OC- 
CURRING BY REASON OF USE OF SADDLE HORSES IN CONNEC- 
TION WITH INSURED’S BUSINESS OF CONDUCTING PARTIES 
oat armel INJURIES OCCURRING BY REASON OF OPERATION 
OF HORSES. 


Insurance policy, insuring plaintiff against loss arising out of liability for 
bodily injuries sustained by persons other than insured’s employees by reason 
of maintenance and use of saddle and pack horses in connection with plaintiff’s 
business of conducting saddle horse parties through Glacier National Park 
covered injuries occurring by reason of operation of horses in insured’s business; 
there being no statement in policy limiting liability of insurer for injuries from 
direct action of horses. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


4. INSURANCE—INSURANCE CONTRACTS SHOULD BE GIVEN REA- 
SONABLE RATHER THAN STRICT CONSTRUCTION. 
Contracts of insurance should be given fair and reasonable construction such 
as intelligent business men would give them rather than strict or technical con- 
struction. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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5. INSURANCE—INSURANCE CONTRACT MUST BE CONSTRUED 
LIBERALLY IN FAVOR OF INSURED AND STRICTLY AGAINST 
INSURER. ‘ 

Contract of insurance is to be construed liberally in favor of insured and 
strictly as against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE—WHERE INSURANCE CONTRACT IS FAIRLY SUSCEP- 
TIBLE OF TWO CONSTRUCTIONS, ONE FAVORABLE TO INSURED 
WILL, BE ADOPTED. 


Where contract of insurance is so drawn as to be ambiguous or uncertain 
and to require construction and contract is fairly susceptible of two construc- 
tions, one favorable to insured and the other favorable to insurer, one favorable 
to insured will be adopted. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


7. INSURANCE—WORDS OF POLICIES INSURING AGAINST LIABILITY 
ARISING OUT OF BUSINESS MUST BE APPLIED TO SUBJECT- 
MATTER ABOUT WHICH PARTIES ARE CONTRACTING; PRE- 
SUMPTION BEING THAT MATTER IS IN PARTIES’ MINDS. 


In construing*policies of character of policies covering insured’s liability for 
injuries sustained by patrons in connection with insured’s business, words of 
agreement are to be applied to subject-matter about which parties are contract- 
ing at time; presumption being that the matter was in minds of parties when 
contracting. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


8. INSURANCE—COURTS REFORMING POLICY TO COVER ACCIDENT 
“ARISING OUT OF” RATHER THAN “BY REASON OF” USE OF 
HORSES IN CONNECTION WITH INSURED’S BUSINESS, DID NOT 
CHANGE MEANING OF POLICY. 

Phrase, “out of assured’s saddle and pack horse business,” inserted in in- 
surance contract covering insured’s liability for injuries occurring through acci- 
dent “by reason of” insured’s saddle and pack horse business, by court, by way 
of reformation, had no different meaning in legal effect from which was written 
into contract by insurer. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 

9. INSURANCE—IN DETERMINING CAUSE OF LOSS TO FIX LIABIL- 
ITY, “PROXIMATE CAUSE” TO WHICH LOSS MUST BE ATTRIB- 


ean IS DOMINANT ONE SETTING OTHER CAUSES IN OPER- 


In determining cause of loss for purpose of fixing liability insurer’s liability 
when concurring causes of damage appear, proximate cause to which loss is to 
be attributed is dominant, efficient one that sets other causes in operation, and 
causes which are incidental are not proximate, though they be nearest in time 
and place to loss. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


10. INSURANCE—USE OF SADDLE HORSES IN CONNECTION WITH 
INSURED’S BUSINESS WITHIN POLICY HELD PROXIMATE 
CAUSE OF INJURY TO TOURIST DISMOUNTING TO GO DOWN 
MOUNTAIN SIDE WHERE GUIDE LOST WAY. 


Plaintiff was engaged in business of conducting saddle horse parties through 
Glacier National Park. Plaintiff’s guide, conducting party, negligently lost way, 
and, as result, tourist was compelled to dismount and go on foot over steep 
mountain side, and was injured. Held, use of saddle horses in connection with plain- 
tiff’s business was proximate cause of injury, so that insurer was liable on policy 
insuring plaintiff against liability for injuries occurring by reason of use of saddle 
horses in connection with his business; fact that guide was negligent in losing his 
way being a contributing cause. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from District Court, Flathead County; C. W. Pomeroy, Judge. 
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Action by the Park Saddle Horse Company against the Royal Indemnity Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 

I. Parker Veazey, Jr., and R. H. Glover, both of Great Falls, for appellant. 

Walchli & Korn, of Kalispell, for respondent. 

Cattaway, C. J. This is an action upon an insurance policy issued by the 
defendant to the plaintiff. 

Park Saddle Horse Company, the plaintiff, in the summer of 1924, was en- 
gaged in the saddle and pack horse business in Glacier National Park under a 
special concession therefor from the United States authorizing the plaintiff to con- 
duct saddle horse parties through the Park during the season, which was from 
June 15 to September 15. During the peak of the season, which was in July 
and August, the plaintiff made use of 700 horses. These were used principally in 
conducting saddle horse parties on pleasure and sight-seeing trips over the mountain 
trails of Glacier National Park. The parties varied in size; each tourist was 
furnished a saddle horse, and each party had at least one guide. Most of the 
trips consumed but one day; the party leaving chalets or hotels in the morning and 
reaching other chalets or hotels in the evening. The parties pursued established 
trails. The tourists rode horseback throughout the entire distance, except for 
temporary dismountings as a means of relief and rest to the horses and them- 
selves, and especially when traversing steep or dangerous places. It was the duty 
of the plaintiff to use due care to guide and conduct parties safely and to provide 
against parties becoming strayed or lost. The rules and regulations of the Na- 
tional Park service governing and controlling saddle horse trips conducted by the 
plaintiff require that each saddle horse party shall have at least one guide, licensed 
by the government, whose duty it is to look after and conduct the party; the 
guides being in the employ of the plaintiff. 

On July 18, 1924, a party of four tourists engaged the plaintiff at the estab- 
lished rates, to conduct them as a saddle horse party on a two days’ trip over estab- 
lished mountain trails in the Park. The first day’s trip was from the Glacier 
Park entrance to Two Medicine chalet, and the second day’s trip was to be from 
Two Medicine chalet to the Cut Bank chalet. Each member of the party was fur- 
nished with a saddle horse, and the party was placed in charge of a regular guide. 
None of the party was familiar with the trails nor with the surrounding country. 
Its members would not have taken the trip if they had not had the saddle horses to 
ride and the necessary guide. On the second day, upon arriving at the top of 
Dawson Pass, a part of the trip, the guide carelessly and negligently lost his way 
and misguided the party into the mountains and forests where there was no trail. 
The party was out two and a half days and two nights, without food or shelter. 
In order to proceed on the trip, and while the party was lost, and in going down 
the steep mountain sides and inclines which they traversed, it was necessary from 
time to time for the tourists to dismount from their horses, and the guide di- 
rected them to dismount; and at one place, while dismounted at the direction of the 
guide, one of the ladies of the party, in going on foot over a steep mountain side, 
where there was no path nor trail, and while she was using due care, sl:pped, 
caught her heel, and fell, wrenching and twisting her knee and injuring her leg. 
The party rode their horses the entire distance until they arrived at the steep preci- 
pice or incline where the accident occurred. Reasonable care and prudence for 
the rider’s safety and for the safety of the horse, in going over the steep incline 
where the accident occurred, required that the rider be dismounted and that she 
walk down the mountain side. After the accident, she again mounted and rode the 
horse. The accident having been caused by the negligence of the plaintiff, as above 
described the plaintiff later paid the injured person $1,000 on account of the personal 
injuries. she had sustained. No question is raised as to the propriety of the settle- 
ment between the plaintiff and the injured person. 

During the year 1924 the horses covered by the indemnity policy were kept for 
the primary purpose of conducting saddle horse parties through the Park; pack 
horses being used as merely incidental to the main purpose. The plaintiff was not 
authorized and did not conduct pedestrian trips. 


In a conversation in March, 1924, at St. Paul, between G. W. Noffsinger, presi- 
dent of the plaintiff, and W. C. Kenney, as insurance solicitor of the defendant com- 
pany, they discused the matter of workmen’s compensation insurance and public lia- 
bility insurance covering the operations of the Park Saddle Horse Company for the 
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season of 1924. The solicitor did not produce any sample policy, and there was 
not any discussion as to what the terms of the policy would be. At that time Mr. 
Noffsinger said that he would consider both compensation and public liability in- 
surance, to cover the operations of the saddle horse business for that year in con- 
nection with employees and in connection with personal injury claims presented by 
the public arising out of that business; but it was not agreed between them what 
the policy terms should be or what particular operations or features of the 
business the policy should cover. After this conversation in St. Paul, a number 
of letters and telegrams passed between Mr. Noffsinger and Mr. Kenney concern- 
ing the matter, but there was no special reference in the correspondence respecting 
the terms of the policy. However, none of the correspondence was inconsistent with 
the conversation held in St. Paul. 

About the 14th of June, 1924, in consideration of the sum of $275 which the 
plaintiff paid to the defendant, the defendant entered into a contract of indemnity 
with the plaintiff, and later, in consideration of the payment by the plaintiff to the 
defendant of the additional sum of $1,170.12, there was attached to the policy an 
additional rider, which became effective July 3, 1924. 

On July 7th, in transmitting the policy, Mr. Kenney wrote: 

“We are inclosing herewith public liability policy No. TP-6519 Royal Indemnity 
Company, in accordance with our recent correspondence. Trusting that this policy 
will be satisfactory, and thanking you for favoring us with your business, we beg 
to remain,” etc. 

Mr. Noffsinger never made any objection to the policy or to its terms until 
after this suit was begun. The defendant did not have a form of policy suitable to 
the particular business, but made use of what is termed a “Teams Policy (Public 
Liability Only)” and attempted to adapt that to plaintiff’s case. This policy pro- 
vides that if, between noon of the 15th of June, 1924, and noon of the 15th of Sep- 
tember, 1924, “any person or persons, other than employees of the insured, shall 
sustain any bodily injuries by accident, whether resulting fatally or otherwise, by 
reason of the ownership, maintenance, or use, in connection with the insured’s trade 
or business as described in statement 3 of the schedule, of the draught or driving animals 
or vehicles, constituting the insured’s teams, as described in statement 4 of the sched- 
ule, for which injuries the insured is liable for damages, then the company will 
indemnify the insured against loss arising out of such liability up to an amount not 
exceeding” so much money. 

Schedule 3 described the trade or business as saddle and pack horses, and 
schedule 4 as saddle and pack horses to be used in Glacier National Park, Mont., and 
vicinity. The rider provides: 

“It is understood and agreed that the under-mentioned policy is intended to apply 
and shall apply exclusively to liability as in the policy defined and limited, arising 
by reason of the maintenance and/or use of saddle and pack horses.” 

By the rider of July 3d, the policy was made to cover 700 head of horses. 

After the injured tourist made claim upon the plaintiff for damages on account 
of the accident, the plaintiff notified the defendant of the fact and demanded protec- 
tion under the terms of the policy. The defendant denied liability. After the set- 
tlement and prior to the commencement of this action, the plaintiff demanded of 
the defendant reimbursement for the amount paid out and for the expenses in- 
curred. The defendant again refused, denying liability. The suit resulted. 


All of the foregoing appears in an agreed statement of facts stipulated by the 
parties. The litigants agreed that the pleadings should be deemed amended to con- 
form to the stipulation of the facts and that the court might decree a reformation 
of the policy if it deemed the facts sufficient to warrant the action. Upon con- 
sideration, the court reformed the policy by substituting in place of the words, “by 
reason of the maintenance and/or use of saddle and pack horses,” the words, “out 
of assured’s saddle and pack horse business.” ‘Thereupon judgment was rendered 
for plaintiff, from which the defendant has appealed. 

1. Throughout the argument there is a wide divergence between respective coun- 
sel as to the intent and meaning of the language of the insurance contract, or 
policy, sued upon. Defendant’s counsel insist that the contract is not susceptible of 
the broad construction given it by the trial court. They seek to limit the meaning of 
the language of the contract. They inquire whether the injury by the usual course 
of events resulted from the mere ownership, use, or maintenance of the horses, 
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with no acts or omissions of these animals contributing directly to the inury, or 
did it result from the use and maintenance of the guide and his negligence in losing 
his way and negligently failing to help the tourist down the steep slope when she 
was dismounted and going on foot. 

Defendant insured plaintiff against loss arising out of liability for bodily in- 
juries sustained by persons, other than plaintiff's employees, by reason of the main- 
tenance and use, or maintenance or use, of saddle and pack horses in connection 
with plaintiff’s business. What is the meaning of the language, “by reason of the 
maintenance and use of saddle horses in connection with plaintiff's business”? 

[1] If the insurer had intended to limit the liability of the insured which it 
proposed to indemnify for injuries received by patrons of the plaintiff from the 
direct action of horses, if it proposed to indemnify for injuries received because 
riders were thrown from horses, or kicked, struck, bitten, or otherwise hurt by horses, 
it would have been easy to say so; but there is no such statement. The policy does 
not especially refer to injuries caused by horses; it says by reason of the use of 
horses in connection with the insured’s business. The St. Paul conversation, to 
which reference may be made to ascertain the intention of the parties (United 
States National Bank v. Chappell, 71 Mont. 553, 230 P. 1084; Anderson v. Border, 
75 Mont. 516, 244 P. 494), and the language of the policy itself, evidence a 
broader intent and purpose than defendant’s counsel are willing to concede. 

|2] There can be no doubt that Noffsinger desired insurance to cover the opera- 
tions of the Park Saddle Horse Company, nor that Kenney, who represented the 
insurer, knew and appreciated that fact. What particular operations or features 
of the business the policy should cover were not discussed, but Kenney! knew the 
character of the insured’s business and knew, or will be held to have known, its 
practices in that business. As Lord Mansfield said: 

“Every underwriter is presumed to be acquainted with the practice of the trade 
he insures, and if he does not know it, he ought to inform himself.” Noble v. 
Kennoway, 2 Doug. 513, quoted in Hearne v. New England Mutual Marine Ins. Co., 
20 Wall. 488, 22 L. Ed. 395. 

[3] When the policy was written, it purported to cover injuries occurring 
through accident by reason of the ownership, maintenance, or use or maintenance 
and use, of the saddle and pack horses in connection with insured’s business. It 
seems to us that this means by reason of the operation of these horses in the in- 
sured’s business. This is a plain and common sense interpretation of the language of 
the contract and what the parties intended. 

[4-7] Contracts of insurance should be given a fair and reasonable construction 
such as intelligent business men would give them, rather than a strict or technical 
construction. It should be borne in mind that it is a cardinal principal of insur- 
ance law that a contract of insurance is to be construed liberally in favor of the 
insured and strictly as against the insurer. 32 C. J. 1152. Whenever a contract of 
insurance is so drawn as to be ambiguous or uncertain, and to require construction, 
and the contract is fairly susceptible of two constructions, one favorable to the in- 
sured and the other favorable to the insurer, the one favorable to the insured will 
be adopted. Montana Auto Finance Corp. v. British & Federal Fire Underwriters, 
72 Mont. 69, 232 P. 198, 36 A. L. R. 1495 ; McAuley v. Casualty Co., 39 Mont. 185, 
102 P. 586. It is also an established principle that in construing policies of this gen- 
eral character the words of the agreement are to be applied to the subject-matter 
about which the parties are contracting at the time, the presumption being that the 
matter is in the minds of the parties when contracting. Holter Lumber Co. v. Fire- 
man’s Fund Ins. Co., 18 Mont. 282, 45 P. 207. 

_[8] We do not see that the phrase, “out of assured’s saddle and pack horse 
business,” inserted in the contract by way of reformation, has in legal effect a 
meaning different from what was written into the contract by the insurer. There- 
fore we do not find it necessary to consider the rules which govern the reformation 
of contracts which counsel have discussed exhaustively. 


[9, 10] 2. The main question is whether the use of the saddle horses was the 
proximate, or only the remote, cause of the accident. Counsel for defendant insist 
that the proximate cause was the negligence of the guide in losing his way and 
conducting the party to a place of danger. Respective counsel have cited many 
cases in support of their respective theories. After an examination of these authori- 
ties and a thorough discussion of the facts about the consultation table, we have 
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concluded that the use of the horses was a proximate, and the efficient, cause of the 
injury. The party set out to make a trip through the Park by the use of saddle 
horses, in charge of a guide. If it had not been for the saddle horses, the trip would 
not have been undertaken, and it was by the use of the horses, and not otherwise, 
that the party arrived at the place of danger. As a protection, not only to the rider 
but to the horse, it was deemed necessary for the rider to dismount and to proceed on 
foot. The entire transaction grew out of, and the accident happened on account of, 
or by reason of, the use of the horses, and it grew out of the use of horses in the 
operation of the insured’s business. 

“In determining the cause of a loss for the purpose of fixing the insurance lia- 
bility, when concurring causes of the damage appear, the proximate cause to which 
the loss is to be attributed is the dominant, the efficient one that sets the other 
causes in operation; and causes which are incidental are not proximate, though they 
may be nearer in time and place to the loss.” Hartford Steam Boiler Inspection & 
Insurance Co. v. Pabst Brewing Co. (C. C. A.) 201 F. 617, Ann. Cas. 1915A, 637. 
Along the same line is A2tna Insurance Co. v. Boon, 95 U. S. 117, 24 L. Ed. 395, in 
which the Supreme Court of the United States said: 

“The question is not what cause was nearest in time or place to the catastrophe. 
That is not the meaning of the maxim, Causa proxima, non remota spectatur. The 
proximate cause is the efficient cause, the one that necessarily sets the other causes in 
operation.” 

’ See Travelers’ Insurance Co. v. Seaver, 19 Wall, 531, 22 L. Ed. 155; Tyson v. 
Union Insurance Society (D. C.) 8 F. (2d) 356; Wright v. AZtna Life Insurance Co. 
(D. C.) 17 F. (2d) 596. 

The fundamental, efficient, moving cause of the accident was the conveyance 
of the party to the place of the accident by use of horses and the inability of 
the horses to carry the party over the dangerous ground with safety, necessitating 
the dismounting of the party, whose members were compelled to walk over the 
dangerous place. In this view it cannot be said with reason that the accident was 
not caused efficiently and proximately by the use of horses in the operation of the 
insured’s business or, to follow the language of the policy, “by reason of the main- 
tenance and use of saddle horses” in connection with the insured’s business. That 
the guide was negligent in losing his way was a contributing cause. It brought 
the saddle horse party upon their horses to the place of danger. Otherwise the 
injured tourist would not have been there. The argument that the same thing 
might have happened to a party of pedestrians led by the same guide is beside the 
mark. That did not happen. What happened was that which befell the saddle 
horse party, which would not have happened but for the fact that it was a saddle 
horse party operated in connection with plaintiff's business. 

The judgment is affirmed. 

Affirmed. 

Myers, Stark, Matthews, and Gaalen, JJ., concur. 
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MISCELLANEOUS 


SCHLESSEL et al. v. MASSACHUSETTS BONDING & INS. CO. 
Municipal Court of City of New York, Borough of Manhattan, Third District. 
November 26, 1927. 

225 New York Supplement 301. 

1. INSURANCE—BURGLARY POLICY, REQUIRING MARKS OF ENTRY 
TO APPEAR ON OUTER DOORS, COVERED BURGLARY WHERE 
MARKS APPEARED ON DOOR FROM PUBLIC HALLWAY; “PREMI- 
SES.” 

Burglary, insurance policy on stock of merchandise in “second floor rear” 
of a certain loft building, providing that felonious entry must be made “through 
the outer doors * * * of the loft, known as the second floor” of the building, by 
force and violence, of which the marks shall be visible on the “premises” at the 
place of entry, held to cover burglary where marks of the forcible entry appeared 
on the door leading from a public hallway to insured’s premises, but not on outer 
doors of entire loft. 

(For other cases, see Insurance, Dec, Dig. § 425.) 


2. INSURANCE—WHERE BURGLAR ALARM SYSTEM INSPECTED BY 
INSURER’S REPRESENTATIVES REMAINED IN SAME POSITION, 
INSURER WAS NOT ENTITLED TO ASSERT FALSITY OF STATE. 
MENT IN SCHEDULE. 

Where schedule attached to burglary insurance policy recited that burglar alarm 
system maintained by insurer did not cover all the doors and ~-indows, and before 
issuance of policy insurer’s representatives inspected premises, and alarm system 
at time of burglary was in same position as when inspected, insurer, when sued on 
policy, eld not entitled to set up defense, that statement in schedule as to location 
of system was untrue. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Action by Philip Schlessel and another against the Massachusetts Bonding 
& Insurance Company. Judgment for plaintiffs. 

John Justin Conroy, of New York City (Sidney Wedeen, of Brooklyn, of 
counsel), for plaintiffs. ‘ 

John H. Scully, of New York City (John S. Leonard, of Jamestown, of counsel) 
for defendant. 

GEenunG, J. The plaintiffs (doing business. as the New York Dress & Costume 
Company) sue to recover for loss of merchandise at premises 14 West Seven- 
teenth street, New York City, it being claimed that the loss was covered by the 
defendant’s mercantile open stock burglary policy. The defendant’s answer con- 
sisted of a general denial, and as a separate defense the defendant claims that the 
alleged burglary did not occur through a felonious entry of the outer doors, etc., 
of the loft known as the second floor. 

[1] The plaintiffs did not occupy the premises in question but delivered mer- 
chandise to the Leah Dress Company for manufacture. The plaintiffs’ place of 
business, according to the policy. was at 242 West Thirty-Sixth street, Manhattan, 
while the premises insured, according to the policy, were in 14-16 West Seventeenth 
street, Manhattan. It is not disputed that there was a loss through a burglary, 
and it is not disputed that the amount of the loss was $425.26; .the only question 
being whether or not the burglary was of the kind and character insured against. 

The schedule, which is a part of the policy, provides, among other things: 

“Item 2 

“(a) Location of buildine containing the premises is 14.16 West Seventeenth 
street, New York, New Yor. 

_“(b) The portion of the building occupied by the assured in conducting his 
business (excluding showcases and show windows not opening directly into the 
interior of the premises, and excluding public entrances, halls, and stairways) and 
herein called ‘the premises,’ is second floor rear.” 

By an indorsement on the policy, issued on the same date as the policy, it is 
provided: 

_. “It is distinctly understood and agreed that, if a burglary occurs during the 

life of this policy, it must be occasioned by any person or persons who shall have 
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made felonious entry when the premises are not open for business, through the 
outer doors, transoms, windows, or walls of the loft known as the second floor 
of the building at No. 14-16 West Seventeenth street, borough of Manhattan, New 
York, by actual force and violence of which force and violence there shall be visible 
marks made upon the premises at the place of such entry, by tools, explosives, 
electricity, or chemicals.” 

It appears that the plaintiff occupied, as the policy says, the rear part of the 
second floor of the Seventeenth street building. Access to the assured premises 
was through a public hall, into which the elevator doors and stairway doors opened, 
and the door through which the burglars entered was the door leading from such 
public hall into the premises of the assured. 

No claim is made that there were not the requisite visible marks of entry, but 
it is claimed that, because neither the elevator doors nor the stairway door were 
forced, the defendant is not liable; the defendant’s contention being that under the 
indorsement to the policy the felonious entry was required to be made through the 
outer doors of the entire loft, and not through the outer door of the assured’s 
premises. 

The defendant’s contention is erroneous. The “premises,” as provided for by 
the policy, subdivision B of item 2, is “second floor rear.” It is true that the 
indorsement provides that the felonious entry must be made through the “outer 
doors * * * of the loft known as the second floor”; but it goes further, and says 
that the visible marks must be made upon “the premises” at the place of such 
entry, so that, according to the defendant’s contention, if there was a physical forc- 
ing of the outer door of the loft—that is, either the stairway or elevator doors— 
but there was no physical mark of entry on the door leading directly to the plain- 
tiff’s premises, the defendant would not be liable. 

That, on an ordinary construction of the policy, seems to be too fine a dis- 
tinction to draw. What the assured desired, and what it was justified in believing 
the defendant was granting it, was protection in its premises, and it certainly should 
not be held that there must be a forcible entrance constituting a burglary into the 
entire loft, and that in addition thereto there must be visible marks of an entrance 
cause] by burglars on the door leading into the assured’s own premises. 

[2] While not pleaded, the defendant upon the trial raised a further question 
with respect to the location of the burglar alarm system. The schedule attached 
to the policy provides that a burglar alarm system is maintained; but it also pro- 
vides that it does not protect all the windows, doors, etc. Prior to the issuance 
of the policy, the representatives of the defendant visited the premises and inspected 
them. The burglar alarm system at the time of the burglary was in the same 
position as at the time of the inspection by the defendant’s representatives; but 
the defendant now claims that the statement contained in the schedule is untrue, 
because the burglar alarm system was not attached to the door hrough which the 
burglary was made, but was attached to the stairway and/ or elevator doors. 

Of course, the defendant, having examined the premises prior to the issuance 
of the policy, knew exactly the location of this burglar alarm system, and the obliga- 
tion of the assured under the policy is only to keep that system in the same position 
and condition as it was when the policy was issued. To hold otherwise would be to 
permit the defendant to ensnare the insured. See Wolf v. A2tna Accident & Liability 
Co. of Hartford, Conn., 183 App. Div. 409, 170 N. Y. S. 787, affirmed 228 N. Y. 
524, 126 N. E. 925. 

There should therefore be judgment for the plaintiff. 


POSNICK—NONAS CO., Inc., v. U. S. FIDELITY & GUARANTY CO. 

Supreme Court, Appellate Division, First Department. December 2, 1927. 

225 New York Supplement 341. 4 
1, INSURANCE—INSURER, BY REQUIRING PROOFS OF LOSS AND 

EXAMINING INSURED THEREON, WAIVED RIGHT TO SET UP 

BREACH OF WARRANTY AS DEFENSE. 

If insurer, with full knowledge of insured’s breach of warranty that no other 
business was conducted on premises, elected to treat policy as valid and enforceable 
by requiring insured to perform requirements thereof as to furnishing proof of 
loss and subjecting inured to trouble and expense of examination pertaining to such 
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proofs of loss, its conduct constituted implied waiver or estoppel precluding it from 
setting up breach of warranty as defense in action on policy. 


(For other cases, see Insurance, Dec. Dig. § 396[1, 2].) 


2. INSURANCE—INSURER WAS NOr ESTOPPED FROM RELYING ON 
BREACH OF WARRANTY IN BURGLARY POLICY BY ISSUING 
POLICY KNOWING OF BREACH. 

Insurer was not estopped from relying on breach of warranty in burglary insur- 
ance policy, even if, as alleged by insured, it issued policy with full knowledge of 
the breach, and after having required insured to make repairs and alterations in 
premises as condition to issuing policy. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 


Appeal from Supreme Court, New York County. 

Action by the Posnick-Nonas Company, Inc., against the United States Fidelity 
& Guaranty Company. From an order granting defendant’s motion to strike out 
certain portions ot its reply, alleged as avoidances to the first defense contained 
in the answer, on the ground that they are insufficient in law on the fact thereof, 
plaintiff appeals. Order modified, by denying the motion to strike out, in so far 
as it relates to the first and second separate distinct avoidances in reply, and, as so 
modified, affirmed. 

Argued before Dowling, P J. and Merrill, Martin, James O’Malley, and Pros- 
kauer, JJ. 

Cohn & Lipkowitz, of New York City (Harris Jay Griston, of New York City, 
of counsel), for appellant. 

Prince & Loeb, of New York City (Sidney J. Loeb, of New York City, of 
counsel, and Leon M. Prince, of New York City, on the brief), for respondent. 

James O’MaAttry, J. Here is involved the sufficiency of three separate and dis- 
tinct avoidances contained in the reply. The action is on a policy of burglary insur- 
ance, and the complaint is in the usual form. The answer, in addition to the denials, 
contains three separate and distinct detenses, with only one of which are we con- 
cerned. This is based on certain alleged breaches of warranty in the schedule form- 
ing part of the policy, which are: 

“Statement 3. The portion of the building occupied solely by the assured in 
conducting his business is tenth floor. 


_ “Statement 4. The business conducted by the assured in the premises is that 
of manufacturer of wearing apparel. 


“Statement 5. No other business is conducted in the premises, except as herein 
stated. No exceptions.” 


It is then alleged that plaintiff sublet a portion of the tenth floor to two or 
more subtenants, “thereby changing the conditions and circumstances of the risk 
assumed by the defendant, all of which was without notice or consent of the 
defendant.” 


Plaintiff was directed to reply to this and other defenses. After denying the 
material allegations of the complaint, except to admit the issuance of the policy, 
it was alleged that, for some time prior to and at the time the policy was issued, 
the plaintiff had a subtenant in the tenth floor. Then followed three separate avoid- 
ances, each of which was designated as a separate and distinct reply. 


_ The first was to the effect that prior t> the loss the defendant, through its 
adjuster, accountant, agents, and employees, was informed and had knowledge of 
the subletting to a tenant known as the Leder Dress Company; that after the 
defendant received notice of the loss it caused its accountant, adjuster, and other 
Tepresentatives to visit and inspect the premises, and further that, with knowledge 
of such subletting, and after receipt of notice of loss, and within 60 days of the 
discovery thereof, it required the plaintiff to appear at the office of its adjuster, who 
then and there examined the plaintiff, pursuant to the terms and conditions and 
the rights of the defendant under the policy; that within 60 days after discovery 
of the loss, and after defendant had notice and knowledge of the subletting, it 
accepted and retained proof of loss without objection; that by reason of its investi- 
gation, the preparation and delivery of the proof of loss, and the examination 
required of plaintiff and conducted by the defendant, the plaintiff was put to 
trouble and expense These facts are then alleged to be a waiver of the plaintiff's 
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default in failing to inform the defendant of the subletting. In the second avoid- 
ance the same facts are alleged as the basis of estoppel. 

The substance of the third is that, at the time application for the policy was 
made, the plaintiff had sublet a portion of the tenth floor, and its subtenant was 
in possession; that subsequent to the date of the application, and prior to the 
issuance of the policy, the detendant caused its agents to visit and inspect the 
premises, and as a result had knowledge that the subtenant was in possession, and 
with such knowledge directed plaintiff to make repairs, alterations, and changes 
in the premises at cost and expense to it, for the purpose of making them, in so far 
as occupied by the plaintiff, satisfactory to the defendant, and as an inducement 
and condition for the defendant to issue the policy. Then it is alleged that, with 
knowledge of such occupancy by a subtenant of a portion of the tenth floor, and 
after the plaintiff had made repairs and alterations required at considerable cost, the 
defendant issued its policy. 

[1] The allegations contained in the first and second avoidances, if proved, 
were sufficient.to constitute implied waiver or estoppel. Kiernan v. Dutchess County 
Mut. Ins. Co., 150 N. Y. 190, 44 N. E. 698; Titus v. Glens Falls Ins. Co., 81 N. Y. 
410; Walker v. Phoenix Ins. Co., 156 N. Y. 628, 51 N. E. 392; Roby v. A. C. Ins. 
Co., 120 N. Y. 510, 24 N. E. 808. They are to the effect that the defendant, with 
full knowledge of the alleged breach, and consequently of defendant’s right to claim 
a forfeiture, elected to treat the policy as valid and enforceable, by insisting that 
certain of its provisions be observed by the plaintiff. These were with respect to 
an enforcement of all its rights under the contract with respect to the proofs of 
loss. In addition, they show that the defendant subjected the plaintiff to trouble 
and expense in connection with an examination pertaining to such proofs of loss, 
facts which may, upon proof, be sufficient to constitute misleading conduct. As was 
said in the case first above cited (pages 194, 195 [44 N. E. 697]): 

“The distinction between waiver and estoppel, as applied to the law of insur- 
ance, is not in all respects clearly defined. An express waiver is in the nature of a 
new contract, modifying to some extent the old one. It does not require a new 
consideration, unless it is by inducing a change of position, for the law of waiver 
seems to be a ‘technical doctrine, introduced and applied by courts for the purpose 
of defeating forfeitures.’ People v. Manhattan Co., 9 Wend. 351, 381; Knicker- 
bocker Ins. Co. v. Norton, 96 U. S. 234 [24 L. Ed. 689]. An estoppel forbids the 
assertion of the truth by one who has knowingly induced another to believe what 
is untrue and to act accordingly. While express waiver rests upon intention, and 
estoppel upon misleading conduct, implied waiver may rest upon either, for it exists 
when there is an intention to waive unexpressed, but clearly to be inferred from 
circumstances, or when there is no such intention in fact; but the conduct of the 
insurer has misled the insured into acting on a reasonable belief that the company 
has waived some provision of the policy. Ronald v. Mutual, etc., Life Assn., 132 
N. Y. 378 [30 N. E. 739]; Armstrong v. Agricultural Ins. Co. [130 N. Y. 560, 29 
N. E. 991] supra; 2 Biddle on Insurance, § 1052. While the principle may not 
be easily classified, it is well established that, if the words and acts of the insurer 
reasonably justify the conclusion that with full knowledge of all the facts it intended 
to ‘abandon or not to insist upon the particular defense afterward relied upon,’ 
a verdict or finding to that effect establishes a waiver, which, if it once exists, can 
never be revoked.” 

The principle of these cases is fully recognized in Black Star Line, Inc., v. 
Baltica Insurance Co., Limited, 220 App. Div. 434, 221 N. Y. S. 574, which case 
is readily distinguishable upon the facts. There it was expressly held that there 
was nothing to show either waiver or estoppel. In that case the insured did nothing 
after the receipt of proof of loss to indicate its intention to treat the policy in 
effect, or to require the insured to comply with any of its provisions. In fact, no 


authority cited by the respondent in any way conflicts with the authorities first above 
cited. 


[2] The sufficiency in law of the facts alleged as ground of the third avoidance 
presents a more troublesome question. In Satz v. Massachusetts Bonding & Ins. 
Co., 243 N. Y. 385, 153 N. E. 844, recently decided by the Court of Appeals, there 
is clearly indicated a departure from the principle of earlier decisions, wherein it 
seems quite generally to have been held that it is competent to establish by parol 
evidence waiver of a warranty of the character contained in the policy before us 
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Concededly there was here a warranty. The Satz Case recognizes a distinction 
between a waiver and estoppel, as applied to a condition and as applied to a ware 
ranty. Judge Pound, in writing for the court, said (page 392 [153 N. kK. 846]): 

“If a warranty contained in the policy itself is vital to the contract, the breach 
thereof is not acquiesced in by the delivery of the policy with knowledge thereof on 
the part of the company’s agent. Estoppel will not suffice to prevent a showing 
that it has been broken. But estoppel applies to the breach of a condition. The 
insurance company may be estopped from enforcing the condition and claiming a 
forfeiture.” 

And further it was stated (page 393 [153 N. E. 846]): 

“If the warranties are written into the policy, the company has the right, in 
spite of any knowledge or information it may have, to rely thereon.” 

The respondent endeavors to distinguish the Satz decision upon the ground 
that in that case there was no claim of fraud or unfair dealing. However, assum- 
ing this to be true, the court quite clearly indicates that the fraud or unfair dealing 
should be such as to lead the insured “to believe that the warranty relied on is not 
made a part of the contract.” 

In that portion of the pleadings now under consideration, the most favorable 
interpretation to the plaintiff that can be given is that the defendant was guilty of 
unfair dealing, by ordering alterations in the premises occupied by the insured, 
with resultant expense to the plaintiff, after knowledge of existing facts which 
would be a breach of warranty under the policv as finally issued. However, there 
is nothing to show that such unfair dealing led the plaintiff to believe that the war- 
ranty in question was not to be part of the written contract. 

It follows, therefore, that tne order appealed from should be modified, by deny- 
ing the motion to strike out, in so far as it relates to the first and second avoidances 
in the reply, and, as so modified, affirmed, with $10 costs and disbursements to 
the appellant. 

Ordgr modified, by denving motion to strike out, in so far as it relates to 
the first and second separate and distinct avoidances in the reply, and, as so modi- 
fied, affirmed, with $10 costs and disbursements to the appellant. All concur. 


QUINN v. KENTON & CAMPBELL BENEvOLENT 
& BURIAL ASS’N et al. 
Court of Appeals of Kentucky. Oct. 11, 1927. 
Rehearing Denied Dec. 16, 1927. 
299 Southwestern Reporter 989. 

1. INSURANCE—INSURANCE COMMISSIONER FINDING INSURANCE 
COMPANIES ARE NOT DOING BUSINESS PROPERLY MAY INFORM 
THEM WHAT THEY MUST DO TO CONTINUE IN BUSINESS (KY. 
ST. §§ 199a5, 681c24). : 

Insurance commissioner, given the right under Ky. St. §§ 199a5, 681c24, to 
examine books or affairs of insurance companies and given free access to documents 
thereof, if he finds they are doing business improperly may inform them what 
they must do to continue in business. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


2, INSURANCE—BY-LAW CHANGING FUTURE RATE OF BURIAL 
ASSOCIATION BY MAKING MEMBERS PAY ACCORDING TO EX- 


ae HELD NOT TO DIVEST PLAINTIFF OF VESTED 


Where member of burial association was, by terms of certificate, subject to 
association’s constitution and by-laws and had no vested right to future insurance 
which was not paid for, by-law of association changing rate as to future insurance, 
by making each member pay according to lite expectancy, held not to divest cer- 
tificate holder of vested right. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 

Appeal from Circuit Court, Campbell County. 


_ Action by Alice Quinn against the Kenton & Campbell Benevolent Burial Asso- 
ciation and others. From a judgment for defendants, plaintiff aypeals. Affirmed. 
John W. Heuver, of Newport, for appellant. 
Rodney G. Eryson, of Covington, for appellant Mary E. Bryson. 
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Galvin & Tracy, of Cincinnati, Ohio, and Frank E. Daugherty, Atty. Gen. for 
appellees. 

Hosson, C. The Kenton & Campbell Benevolent & Burial Association is a cor- 
poration created under section 199a1. Kentucky Statutes. By its contract it furn- 
ishes certain burial facilities in consideration of payments made from time to 
time by its members. The company has about 50,000 members. It has no assets 
and no means of meeting its certificates except a mortuary fund created by the 
contributions of its members. It is a mutual company. The dues are a certain sum 
payable monthly, and not contingent upon the death of a member. When a member 
dies the association furnishes a burial of a specified kind. Its reserve or mortuary 
fund now amounts to the sum of $140,000, but the insurance commissioner on exam- 
ining its books found that it was not doing business on the proper basis, although 
the business had been done honestly and correctly on this basis. The trouble was 
this: It charged all the members practically tne same price without regard to the 
age of the members. The commissioner found that this method of doing business 
would necessarily lead to insolvency; for the reason that, the expectancy of life 
of the older members being less than the younger ones, the older ones would drop 
out faster than the rates paid by all the members would justify, and he required 
the company to change its rate and to charge the members at a graduated rate 
according to the age of eacn member at the time he entered the association. He 
notified the company that if it did not do this he would have to refuse it the right 
to continue business. The company thereupon made a by-law changing the rates 
to be paid by the members and providing a graduated rate according to the age of 
the member when he entered the association. The by-law is not retrospective; it 
only provides what the members must pay in the future, and the payments in the 
future are regulated by the age of the member when he entered the association. 
The rates fixed by the by-law are in accord with the practice of the best insurance 
actuaries, and are conceded to be the rates that the company should have charged 
in the beginning. The change of rates does not increase the dues of more than 
half of the members, but it does increase the dues of those members who were 
older when they entered the association. These members complained, and this suit 
was filed by Alice Quinn, one of the members, insisting that the company had no 
right to raise her rate and that under her certificate she was entitled to continue 
her membership upon the old rate. The action was filed under the declaratory judg- 
ment act; the circuit court entered judgment in favor of the burial association on 
the admitted allegation of its answer. Alice Quinn appeals, and, since the record 
was filed in this court, Mary E. Bryson, another member who had a similar suit, 
has filed a brief for the appellant. But there is no dispute about the facts; only the 
question of law is raised, and that is whether the old members have a vested right 
to continue their membership by paying at the old rate. The certificate of Mary E. 
Bryson, which has been filed here, is in these words: 


“No. 26489. Age: 959 years. 


“Weekly Dues: 15 cents. 
“Certificate of Membership. 
“The Newport Benevolent Burial Association, 
“Incorporated by the State of Kentucky. 
“This certifies that Mary k. Bryson is a member of this association subject to 
its constitution and by-laws. 
“In witness whereof, we, the president and secretary, have caused our names 
to be affixed thereunto this 13th day of September, 1909. 
“John J. Padel, President. 
“Jno. F. Cuehlmann, pec.” 
In Fugure v. Soc. St. Joseph, 46 Vt. 369, Judge Redfield, for the court, thus 
stated the rule: 
“It must be incident to the very nature and purpose of such an association, that 
it should have power to modify and change its by-laws so as to graduate its chari- 


ties as experience and necessity may require. It cannot, indeed, pervert its contri- - 


butions to subserve other ends and purposes; but the society may regulate the man- 
ner in which they shall carry out the purposes for which they associated.” 

In Supreme Lodge v. Knight, 117 Ind. 489, 20 N. E. 479, 3 L. R. A. 409, the 
Supreme Court of Indiana thus stated the rule: 


“The power to enact by-laws is inherent in every corporation as an incident of 
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its existence. This power is a continuous one * * * No one has a right to pre- 
sume that by-laws will remain unchanged. Associations and corporations have a 
right to change their by-laws when the welfare of the corporation or association 
requires it, and it is not forpidden by the organic law. The power which enacts 
may alter or repeal. * * * The duly chosen and authorized representatives of the 
members alone are vested with the power of determining when a change is demanded 
and with their discretion courts cannot interfere.” 

The reason for the rule is thus stated in Bacon on Insurance and Benefit, 
. 408: 
aie he fraternal plan, with mutuality and without profit, distinguishes the work 
of such an association from a commercial enterprise. There being no contract in 
the commercial sense, but a mutual promise of every member to pay the certificate 
of every other member, there can be no vested right in any provision of the con- 
tract, either express or implied, that is not subject to and controlled by the duty of 
the member to pay the cost of his own insurance, for under no construction of a 
mutual contract can he demand more than he is willing to give. 

“There is no vested right in having the contract in the certificate remain un- 
changed, because the recognition of the power to make new by-laws is necessarily 
a recognition of the right to alter or amend those theretofore made.” 

Of course the change must not affect vested rights, and while there is some 
conflict of authorities on the subject, the court adopts the rule, which is thus stated 
in Bacon on Insurance and Benefit, p. 420, after a full discussion of the subject: 

“We may, however, say that the weight of authority is that in all matters of 
internal management, those relating to rates, or to conduct of members, laws en- 
acted after the issue of the benefit certificate will be binding on the member, pro. 
vided no new condition is injected into the contract materially affecting it.” 

To same effect see 7 C. J. pp. 1079, 1080; Funk v. Stevens, 102 Neb. 681, 169 
N. W. 6, 11 A. L. R. 639; Case v. Ben Hur, 106 Neb. 220, 184 N. W. 75, 18 A. L. R. 
1172, and notes thereto; Wright v. Minn. Mut. Life Ins. Co., 193 U. S. 665, 24 
S. Ct. 549, 48 L. Ed. 832. 

Section 199a5, Kentucky Statutes, gives the insurance commissioner the right 
to make an examination of the books or affairs of such corporations as is now 
given by law to him in the examination of insurance companies in this state, and 
section 681c24 is in these words: 

“The insurance commissioner or any person he may appoint shall have the 
power of visitation and examination into the affairs of any domestic society. He 
may employ assistants for the purpose of such examination and he, or any person 
he may appoint, shall have free access to all the books, papers and documents 
that relate to the business of the society and may summon and qualify as witness 
under oath and examine its officers, agents, and employes or other person in relation 
to the affairs, transactions and condition of the society.” 


_[1] The purpose of the examination is that the public shall be protected, and, 
while the insurance commissioner is authorized by that section to present the matter 
to the Attorney General if he finds the company is not doing business properly, 
he is not required to do this, but he may inform the company what it must do to 
continue in business. This the company did here, and the commissioner allowed 
it to continue in business. It was not the purpose of the statute to stop a company 
from doing business if it could correct and did correct the erroneous mode of 
business. 

{2 As the plaintiff, by the terms of her certificate, was a member of the associa- 
tion subject to its constitution and by-laws, she took subject to the by-laws of the 
association then in force and such subsequent by-laws as the association was auth- 
orized to enact. The association could not by a subsequent by-law divest any mem- 
ber of a vested right. It could not therefore make a by-law divesting the plaintiff 
of the insurance she had acquired a right to up to the date that she had paid for 
the insurance under the former by-law. For she had a vested right to the insurance 
which she had paid for, but she had no vested right to future insurance. The by-law 
changing the rate as to future insurance simply does justice to all the members 
for the future by making each pay according to his expectancy of life. The plain- 
tiff has no right to complain, for she still holds her policy and has not paid for it 
for the time past what she should have paid, and is now only made to pay for the 
future at the rate she should have paid on the basis of her age when she entered 
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the association. If the society had been wound up each of. the members would have 
received less than $3 from the mortuary fund and would have lost their insurance. 
To continue in business on the false basis, even if allowed by the commissioner, 
would eventually have brought a loss to the surviving members of the association 
who outlived the period when the mortuary fund was exhausted. And this was 
sure to come sooner or later as the older members died. The insurance commis- 
sioner therefore did right in requiring the rates to be changed and the association 
did right in complying with his order. For only in this way could justice be done. 
The association was compelled either to go into dissolution or to change its rates. 
The latter course was plainly to the interest of the membership as a class. 

[3] The motion to dismiss the appeal without prejudice cannot be sustained. 
Though Mary Bryson had brought a similar suit in the Kenton circuit court before 
this suit was brought in the Campbell circuit court, as far as the record shows, no 
final judgment had been rendered in her case, and, the facts being all before the 
court, a final judgment should be rendered here, for it is to the interest of all 
the parties that this controversy should be at an end. 

Judgment affirmed. 
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INTERNATIONAL LIFE INS. CO. v. MOWBRAY et al. 
Circuit Court of Appeals, Seventh Circuit. December 7, 1927. (No. 3839.) 
23 Federal Reporter (2d) 952. 
1, INSURANCE—WHETHER DEATH OF INSURED WAS ACCIDENT OR 
SUICIDE HELD, UNDER EVIDENCE, FOR JURY. 
Evidence held to require submission to jury of issue whether death of insured 
was from accident or suicide. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 


2. INSURANCE—WHERE REINSTATEMENT OF LAPSED LIFE POLICY 
WAS DISCRETIONARY WITH COMPANY, REINSTATED POLICY 
aaa NEW CONTRACT, GOVERNED BY LAW OF STATE WHERE 
MADE. 

A life policy, issued in Iowa by an Iowa company, provided that it might be 
reinstated after lapse for default in payment of premiums, “upon evidence of 
health satisfactory to the company.” The policy was taken over and assumed 
by an Illinois company, and after a default was reinstated on approval of the 
application by its medical director. Held that, the reinstatement being discretionary 
with the company, the reinstated poiicy was a new contract, governed by the 
law of Illinois, and a@ provision therein limiting the time for commencing suit, void 
under the statutes of that state, was ineffective. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

3. QUESTION NOT DECIDED. 

Whether the time within which action must be brought is governed by the 
law of the forum in all cases—not decided. 

In Error to the District Court of the United States for the Western Division 
of the Northern District of Illinois. 

Action at law by Myrl L. Mowbray and Leona Isabel Mowbray, minors, by 
the Rochelle Trust & Savings Bank, their guardian, against the International 
Life Insurance Company. Judgment for plaintiffs, and defendant brings error. 
Affirmed. 

On June 21, 1917, the Standard Life Insurance Company, of Des Moines, 
lowa, issued to David L. Mowbray a life insurance policy containing a double 
indemnity clause in case of death through accident. Assured died March 24, 
1921, while the policy was in force. On August 1, 1920, the assured allowed the 
policy to lapse, but the Standard Life Insurance Company, of Decatur, Ill, a 
successor company, reinstated it. The first-named company sold its assets to 
the Protective League Life Insurance Company of Decatur, Ill., which company 
thereafter changed its name to the Standard Life Insurance Company, of De- 
catur, Ill. Plaintiff is a successor company. In acquiring the business and assets 
of its predecessor company, each purchaser reinsured all outstanding policies 
“in accordance with the terms of said policies as they are written”. 

_ The beneficiaries named in the policy were, and still are, minors. Shortly 
after the death of the assured, a guardian was appointed for them, who made 
proof of death and received certain installments due under the policy on the 
assumption of a maximum liability of $5,000. The parties apparently assumed 
that the assured committed suicide. 

The present action was brought to recover the amount provided for under 
the double indemnity clause of the contract. The defendant interposed two 
defenses: First, the assured committed suicide, and therefore the double in- 
demnity provision did not apply; second, plaintiff's failure to bring this action 
within the one-year period fixed by the policy. 

Upon the trial, the jury rendered a general verdict for plaintiffs, and judg- 
ment was thereupon entered for the full amount, less installments paid, plus 
interest. Defendant’s assignments of error deal with the introduction of evi- 
dence, with the instructions to the jury, and with the ruling of the court on de- 
iendant’s motion for a directed verdict. 

A further statement of the essential facts will appear in the opinion. 

John M. Atkinson, of St. Louis, Mo., for plaintiff in error. 

Franklin J. Stransky, of Chicago, Ill., for defendants in error. 

Before Alschuler, Evans, and Anderson, Circuit Judges. 
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Evan A. Evans, Circuit Judge (after stating the facts as above). 
out this opinion, parties will be described as in the District Court. 

Defendant contends that the evidence conclusively shows that assured commit- 
ted suicide. Its maximum liability was therefore limited to $5,000. It further con- 
tends that, if this issue was for the jury, the court erred both in the admission 
of evidence and in charging the jury. 

{1] It is hardly necessary to set forth in detail all the evidence that bore 
upon this issue. The assured, who was 36 years old and in good health, was as- 
phyxiated while on a short visit to Chicago. On the wall of the rooming house 
where he stopped, there was a combination gas and electric light fixture supplied 
with two buttons a few inches apart, one for turning on the gas and the other 
for the electric lights. Assured turned on the gas and the question was: Did he 
do it accidentally or intentionally? 

It appeared that the assured was a dealer in farm land and had shipped live 
stock to Chicago. He moved from Iowa to Illinois in 1918. Shortly before his 
death, he lost some money on a real estate investment. His financial condition does 
not appear. His family consisted of a wife and two minor children. There was 
no evidence of unhappy or disturbed domestic relations. Upon his last trip to 
Chicago assured was accompanied by a friend, to whom he owed some $300. While 
in Chicago $200 of this indebtedness was paid. The two men remained in the 
city a couple of days. They attended a theatre one evening. They remained in 
a rooming house two nights, the second night occupying different rooms. On the 
second day the two men drank considerable liquor. It was late when they retired, 
assured retaining an unfinished bottle of whisky. The room was locked and the 
window was shut. There was less whisky in the bottle in the morning than when 
the parties separated. In the morning, the landlady detected the odor of gas and 
traced it to the room. Upon entering the room, it was found that the gas jet was 
open and the assured was dead. 

This, in brief, is the story. We agree with the District Judge that these facts 
presented a jury question on the issue of accidental death. 

Upon the trial, the court received ‘in evidence the coroner’s verdict, which de- 
clared “the asphyxiation to be accidental.” Error is assigned upon the reception 
of this evidence. Defendant refused to admit the reception of timely proof of 
death upon blanks by it furnished. It was therefore a part of plaintiff's burden 
to show that such proof was seasonably furnished. 

Moreover, the court charged the jury that scuh evidence had been stricken out, 
“and you therefore must not consider the same as evidence or attach any weight 
whatever to the same in determining any fact or facts in this case.” This charge 
obviously cured any error, if error there was, in the reception of this evidence. 
Likewise we think defendant’s failure to admit the timely service of proof of death 
made this evidence admissible. 

The court charged the jury respecting the presumption of law against suicide 
as follows: “The court instructs the jury that to commit suicide is contrary to 
the general conduct of mankind and shows moral turpitude in a sane person, and 
therefore the presumption of law is against the theory of suicide, and before the 
jury can find that said David L. Mowbray committed suicide there must be evi- 
dence introduced sufficiently strong to overcome such presumption and to convince 
the jury affirmatively that said David L. Mowbray committed suicide. While this 
presumption of law is disputable and subject to be overcome by evidence which 
discloses that the deceased in fact committed suicide, it is nevertheless entitled to 
weight as affirmative evidence to support the theory of accidental death.” 


To this charge defendant excepted in the following language: “Defendant ex- 
cepts to that part of the general charge of the court relative to the presumption 
against suicide as being erroneous and too broad.” Before the charge was given, 
defendant requested certain instructions on suicide. It did not, however, except 
to the court’s failure to give any of these instructions. The above exception, there- 
fore, did not preserve any error based on the court’s refusal to give proposed in- 
structions. We have, however, read all the instructions bearing upon suicide, and 
find them to be eminently fair, comprehensive, and free from error. 


[2] Defendant’s chief reliance, however, is on its second defense. The clause 
depended upon reads: “No suit shall be brought or maintained to collect under 
this policy unless commenced within one year from the time of knowledge by the 
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beneficiary of the death of the insured.” The beneficiaries learned of the death of 
their father immediately after it occurred. More than four years elapsed between 
the date of the death of the assured and the date of commencement of this action. 

Plaintiffs seek to avoid the effect of this provision and these facts by citing 
the Illinois statutes which read: 

“No policy of life insurance shall be issued or delivered in this State, or be 
issued by a life insurance company organized under the laws of this State, if it 
contain any of the following provisions: 

“], A provision limiting the time within which any action at law or in equity 
may be commenced to less than three years after the cause of action shall ac- 
crue.” Smith-Hurd’s Illinois Revised Statutes 1925, p. 1515, c. 73, § 262. 

“No life insurance company or association organized under the laws of this 
State, or doing business within the limits of the same, shall make or permit any 
distinction or discrimination between insurants of the same class and equal ex- 
pectation of life in its established rates; * * * nor in the terms and conditions 
of the contract between such company and the insurants.” 

Smith-Hurd’s Illinois Revised Statutes 1925, p. 1511. 

Defendant contends that the validity of an insurance contract is to be deter- 
mined by the law of the state where it is made; that the original insurance con- 
tract in the instant case was an lowa contract; that the transaction by which the 
defendant became liable on the policy did not constitute reinsurance, but was 
merely the transfer of the policy, and the assumption of the obligation created 
thereby in accordance with the terms of said policy was originally issued; that 
the reinstatement of the assured after the policy had been lapsed did not create 
a new contract of insurance, or affect the liability of the assured, and therefore 
the Illinois statute governing the time for bringing suit on insurance policies does 
not apply. 

We accept defendant’s contention that the original contract of insurance was 
an Iowa contract and its validity must be determined by the Iowa law. Moreover, 
it may, for the purpose of the present argument, be conceded that the assumption 
of the Iowa contract by the Illinois corporation did not modify or affect the val- 
idity of the Iowa contract. The narrow and precise question determinative of the 
present controversy turns upon the effect of the reinstatement of insurance by 
the Illinois company after the assured had lapsed the Iowa contract. And, as 
stated in Aetna Insurance Co. v. Dunken, 266 U. S. 389, 45 S. Ct. 129, 69 L. Ed. 
342, the determination of whether the defendant’s contract is to be regarded as a 
separate one or as a continuation of the old one “is a matter not always free 
from difficulty”. 

Whether the second contract was issued in pursuance of, and dependent for 
its existence upon, the express provision of the original contract, must be deter- 
mined by an examination of the policy as well as the facts showing the circum- 
stances under which the reinsurance occurred. In other words, did the assured 
have an unqualified right to be reinstated, or was such reinsurance or reinstate- 
ment the result of a new negotiation or agreement. The material provisions of 
the policy respecting lapses and reinsurement are herewith quoted: 

“Grace for Payment of Premium.—A grace of one month will be allowed for 
the payment of any premium after the first, during which time the policy will re- 
main in full force. After the first year the premiums hereon may, if desired, be 


paid in semi-annual or quarterly installments in advance in accordance with the 
rates endorsed hereon. 


“Restoration of Policy.—In the event of default in payment of any premium 
this Policy may be reinstated at any time, if not previously surrendered, upon pay- 
ment of any indebtedness against this Policy, and of all past due premiums with 
ae at five per cent. per annum, and upon evidence of health satisfactory to the 

ompany.” 

What are the facts? The policy called for the annual payment of $167 on 
the 21st day of June, the first payment being made in 1918. In 1921 the assured 
lapsed his policy by failing to pay his annual premium. He was, however, no- 
tified on August 28, 1921, that the “medical director of the company had approved 
his application for reinstatement” and he was thereupon reinstated. 


The language “upon evidence of health satisfactory to the Company,’ appear- 
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ing in the reinstatement clause, determines the question adversely to defendant's 
contention that the Illinois statute does not apply; for, when assured lapsed his 
policy, the Iowa contract was at an end. True, the assured might apply for re- 
instatement at any time, but his right to reinstatement was dependent upon defend- 
ant’s satisfaction with his health. Assured could not have brought suit in equity 
to compel the specific performance ‘of his contract, if defendant in good faith de- 
nied his application for reinstatement. A new contract was possible only as the 
result of new negotiations, and depended for its consummation upon the satisfac- 
tion of defendant with the then state of assured’s health. 

While none of them are directly in point, a study of three decisions (New York 
Life Insurance Co. v. Dodge, 246 U. S. 357, 38 S. Ct. 337, 62 L. Ed. 772, Ann. 
Cas. 1918E, 593; Mutual Life Insurance Co. v. Liebing, 259 U. S. 209, 42 S. Ct. 
467, 66 L. Ed. 900; A&tna Life Ins. Co. v. Dunken, 266 U. S. 389, 45 S. Ct. 129, 
69 L. Ed. 342), leaves no room for doubt as to the proper tests to be applied where 
a court is called upon to determine the effect of such a reinstatement as is here 
under consideration. 

In the Liebing Case, the so-called new contract was held to be a Missouri con- 
tract—the same as the original contract—because there was no “discretion” re- 
served to the company in the original contract as to whether it would make the 
“new” contract. 

In the Dodge Case, the court, dealing with a new agreement affecting an in- 
surance policy which was clearly a Missouri contract, called attention to the loan 
clause of the policy and declared they “certainly imposed no obligation upon the 
company to make such a loan, if the Missouri statute applied and inhibited valid 
hypothecation of the reserve as security therefor, as defendant in error main- 
tains. She cannot, therefore, claim anything upon the theory that the loan con- 
tract actually consummated was one which the company had legally obligated it- 
self to make upon demand.” The so-called new agreement was therefore held 
to be a New York contract, and governed by the New York law. 

In the Dunken Case, the court pointed to the distinguishing facts in the two 
last-cited cases and said: “The decision proceeds upon the theory that the pro- 
vision in respect of loans did not constitute an absolute promise to make a loan 
upon simple demand at all events; and that the loan contract was an independent, 
subsequent agreement made in another State. In the Liebing Case, subsequently 
decided, the policy executed in Missouri provided that ‘the company will * * * 
loan amounts within the limits of the cash surrender value,’ etc., and this Court, 
pointing out that the language of the policy in the Dodge Case was ‘cash loans 
can be obtained,’ etc., said * * * ‘The policy now sued upon contained a pos- 
itive promise to make the loan if asked, whereas in the one last mentioned [the 
Dodge Case] it might be held that some discretion was reserved to the com- 
pany.’ ” 

Construing the clause under consideration in the Dunken Case, the court says: 
“The terms of the new policy were 'fixed when the original policy was made. In 
effect, it is as though the first policy had provided that upon demand of the in- 
sured and payment of the stipulated increase in premiums that policy should, auto- 
matically, become a twenty payment life commercial policy. It was issued not as 
the result of any new negotiation or agreement but in discharge of pre-existing 
obligations. It merely fulfilled promises then outstanding; and did not arise from 
new or additional promises. The result in legal contemplation was not a novation 
but the consummation of an alternative specifically accorded by, and enforceable in 
virtue of, the original contract. If the insurance company had refused to issue the 
second policy upon demand, the insured could have compelled it by a suit in equity 
for specific performance.” 


In the light of these decisions, we find no escape from the conclusion that the 
new contract—the reinsurance of the insured by defendant—was an Illinois contract 
and governed by the Illinois statutes above quoted. Under these Illinois statutes, 
defendant was not permitted to limit to one year the time within which an action 
on the policy was to be brought. Such a provision in an Illinois insurance contract 
was null and void. It follows that, there being no valid contract provision as to 
the time within which suit must be brought, the applicable Illinois statutes of lim- 
itations apply. And clearly the present action was brought within such a period. 

This disposition of the case makes it unnecessary for us to decide the interest- 
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ing and, we may add, important question involving the conflict of the Iowa and 
Illinois laws respecting the period of time within which an action must be brought 
on a matured life insurance policy. The argument that this provision is remedial, 
and therefore governed by the law of the forum, appeals strongly. In the follow- 
ing cases it has been so held: Hornick v. First Catholic Slovak Union of the United 
States of America, 115 Kan. 597, 224 P. 486; Galliher v. State Mutual Life Ins. 
Co. 150 Ala. 543, 43 So. 833, 124 Am. St. Rep. 83. But the assured’s lapse of 
his policy and its reinstatement by the Illinois company present fact situations which 
make it unnecessary for us to decide this last question. * 
The judgment is affirmed. 


ISOARD v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Circuit Court of Appeals, Eighth Circuit. December 5, 1927. 
(No. 7814.) 
22 Federal Reporter, (2d) 956. E . 
INSURANCE—DEATH OF INSURED, WHO CARRYING GUN, SOUGHT 

PERSONAL ENEMY AND WAS KILLED IN EXCHANGE OF SHOTS, 

HELD NOT “ACCIDENTAL,” WITHIN DOUBLE LIABILITY CLAUSE. 

Where insured left his house armed with expectation of meeting another man 
with whom he had quarreled, and whom he did meet, and in the exchange of shots, 
was killed, his death was not “accidental,” within the double liability clause of 
the policy. 

(For other cases, see Insurance Dec. Dig. § 515.) 

In Error to the District Court of the United States for the District of Utah; 
Tillman D. Johnson, Judge. 

Action at law by Georgia Isoard against the Mutual Life Insurance Company 
of New York., Judgment for defendant, and plaintiff brings error. Affirmed. 

James A. Howell, of Ogden, Utah (Joseph E. Evans, James H. De Vine, Da- 
vid L. Stine and Alfred W. Agee, all of Ogden, Utah, and Thomas D. Jones, of 
Pocatello, Idaho, on the brief), for plaintiff in error. . 

W. Q. Van Cott, of Salt Lake City, Utah (Frederick L. Allen, of New York 
City, and Waldemar Van Cott, P. T. Farnsworth and B. R. Howell, all of Salt 
Lake City, Utah, on the brief), for defendant in error. 

sefore Lewis, Circuit Judge, and Pollock and Scott, District Judges. 

Pottock, District Judge. This action was brought by plaintiff in error, plain- 
tiff below, to recover double the amount of indemnity named in a policy of insur- 
ance issued to one Ludovic Isoard, the husband of plaintiff, for $10,000. The pro- 
— of the policy under which plaintiff claims a right of recovery reads, as 
ollows : 

“Or, if there further be received at said home office due proof that such death 
resulted directly from bodily injury, received after the date of issue of this pol- 
icy, independently and exclusively of all other causes, and that such bodily injury 
was effected solely through external, violent, and accidental means, and that such 
death occurred within 60 days after the date of such bodily injury, promises to 
pay to said beneficiary, instead of the face amount of this policy, $20,000 (double 
the face amount of this policy, herein called double indemnity): Provided, how- 
ever, that this double indemnity shall not be payable in the event of the insured’s 
death as a result of military or naval service in time of war, nor shall it be pay- 
able in the event of the insured’s death at any time by his own act, whether sane 
or insane, nor if such death be caused directly or indirectly, wholly or partly, by 
riot, insurrection, or war, or any act incident thereto, nor if such death be a re- 
sult of participation in aeronautics or submarine operations, nor if such death re- 
sult from any violation of law by the insured, or from police duty in any military, 
naval, or police organization, or directly or indirectly from bodily or mental in- 
firmity or disease of any sort. The company shall have the right and opportunity 
to examine the body and to make an autopsy, unless prohibited by law.” 


The answer denied the deceased came to his death “as a result of external, vi- 
olent, and accidental means.” And, as seen, the policy further contains a provision 
under which the defendant would not be liable for the double indemnity in case 
the death of the insured resulted from any violation of law by the insured, and 
it was alleged in defense that the death of the insured did so result. 
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At the conclusion of all the evidence, on a trial before the court and a jury, 
the trial court sustained a motion for a directed verdict. Plaintiff below brings er- 
ror. While there are many assignments of error they all come in the end to one 
proposition: Did the trial court err in its ruling directing a verdict for defendant, 
or should the court have submitted the case to the jury? The evidence is brief, 
from which the following facts are established: 

Deceased was shot and killed on the morning of November 28, 1925, by one 
Walter Chadwick. There was,:as shown by the evidence, bad blood between the 
parties, ard some short time before this date there had been a quarrel between 
them. It abundantly appears from the evidence deceased was jealous of attentions 
shown, or by deceased thought to have been shown, by Chadwick to his wife. It 
is evident, on the afterndon of the day before the killing, the deceased believed 
his wife was absent from their home in company with Chadwick, for when she 
returned home deceased had his gun, and remarked, in effect, if Chadwick had 
come home with her, he would have killed him. The next morning deceased cleaned 
his shotgun and left the home, his wife pleading with him not to take his gun; 
but he took it, left, procured some shells, and went over and upon a farm belong- 
ing to a relative of Chadwick, where he encountered Chadwick. The only evi- 
dence as to the direct encounter between them comes from the slayer, Chadwick, 
as follows: 

“A. We greeted each other. 

“Q. And then what? A. I asked him what he was doing down there. 

“Q. What did he reply? A. ‘Hunting.’ 

“Q. And what did you say? A. I asked him if he was sure he wasn’t snoop- 
ing around again. 

“Q. And what did he say? A. I don’t remember the exact words now. He 
asked me if I told his wife about being down in the barn. 

“Q. What did you answer? A. Yes. 

“Q. And what did he say then? ‘You won't tell any one else.’ : 

“Q. Did he address you by a name at that time? Did he call you a name in 
that same conversation? A. Yes, sir. 

“Q. State it please. A. ‘You son of a bitch, you won't tell any one else.’ 

“Q. What occurred then? <A. It is hard for me to go back into that, but 
Isoard started to raise his gun, and I shot. 

“Q. Towards which shoulder did he start to raise his gun? A. The left. 

“Q. After you shot what happened? A. I never did have no clear recollec- 
tion after the first shot. 

“QO. Do you recall whether or not his gun went off? A. I thought it did. 

“Q. It is your recollection that it did? A. Yes, sir. 


“QO. Do you recall, after the first shot, whether or not he was working his 
gun? A. I never did have a clear recollection after the first shot.” if 

In this evidence, the question asked by deceased of Chadwick, whether he (Chad- 
wick) had told plaintiff, his wife, about being down to the barn, meant had he 
told her of their previous quarrel which had taken place at the barn. In fact, 
Chadwick had been arrested, charged, and tried for the murder of the deceased, 
at which trial the plaintiff, the wife of the deceased, had appeared and testified in 
behalf of the slayer of her husband, and Chadwick had been convicted of a low 
degree of manslaughter; from all of which, it must be thought the feeling between 
Chadwick and plaintiff was a little deeper than purely platonic; that the reason 
deceased went armed on the morning of his death was in the belief he might meet 
Chadwick, and the reason Chadwick went armed was to protect himself in cas¢ 
he should encounter deceased. Taking all the evidence in its natural sequence, we 
think the trial court was right in holding the encounter was brought on voluntarily 
by the deceased, therefore, what happened to deceased was voluntary, not accidental, 
and under the long-established rule of this court (Taliaferro v. Travelers Pro- 
tective Ass’n, 80 F. 368), plaintiff could not recover. 

A further insistence is made by plaintiff that, although the encounter may 
have been instigated by deceased, yet the evidence shows, after he had received 
the first shot from Chadwick, he attempted to retire from the conflict; hence, the 
last and probably the fatal shot was accidental. This contention is based solely 
and alone on two pieces of evidence found in the record: First, the 33 feet of blood 
stains found on the bank of the sewer outlet, and which it is contended shows de- 
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ceased fled thus far from the time he received the first shot until the second was 
received; second, from the appearance of the body of the deceased after death, 
and the wounds thereon, tending to show he was standing with his back to Chad- 
wick when the fatal shot was recieved. But, as held by the trial court, all that 
can be gleaned from these facts amounts to mere speculation, guess, or probability. 
The burden of proof rested upon the plaintiff. While the contention here made 
by plaintiff may be true, yet the proof offered in its support is purely circumstan- 
tial, and is not of such nature as to exclude many other reasonable hypotheses, and 
hence proves nothing. 

At the time the proofs of death were made, the defendant company paid the 
face value of the policy and interest into court for plaintiff. The double indem- 
nity claimed in this case can only be allowed plaintiff on condition she established 
the fact the death of her husband was the “result of external violent and accidental 
means.” The record fails to disclose the death was accidental. 

The judgment is right, and is affirmed. 


DAVISON v. THE MACCABEES. (1 Div. 455.) 
Supreme Court of Alabama. Dec. 22, 1927. 
114 Southern Reporter 907. 

1. INSURANCE—COMPLAINT ALLEGING LOSS BY LAPSE OF FRA- 
TERNAL LIFE POLICY, CAUSED BY REFUSAL TO PAY SICK BENE- 
FITS UNDER ANOTHER POLICY AS DAMAGE, HELD DEMUR- 
RABLE. 

In action for breach of contract to pay sick benefits under fraternal policy, 
complaint alleging as damages that such failure prevented plaintiff from keeping up 
life insurance policy in same company, and prevented him from taking advantage 
of disability clause therein, held demurrable, regardless of rule that proper method 
to exclude unrecoverable damages is by motion to strike, objection to evidence or 
appropriate instruction to jury. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 


2. INSURANCE—FRATERNAL INSURANCE COMPANY, DISPUTING 
CLAIM FOR SICK BENEFITS, HELD NOT LIABLE FOR NOT AP- 
PLYING THEM TO PAY LIFE INSURANCE PREMIUMS. 

Where fraternal insurance company disputed liability on sick benefit policy, it 
cannot be held chargeable with funds in its hands belonging to insured, which 
should have been applied to premiums due on life insurance policy alleged to have 
lapsed through insured’s inability to keep it up, so as to be entitled to take advantage 
of surrender clause thereon on his disability. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

Appeal from Circuit Court, Mobile County; Saffold Berney, Judge. 


Action for breach of contract by Jerry S. Davison against The Maccabees. 
Plaintiff takes a nonsuit, and appeals from an adverse ruling, sustaining a demurrer 
to the complaint. Affirmed. 

Alex T. Howard, of Mobile, for appellant. 

C. H. Roquemore, of Montgomery, for appellee. 

Garpner, J. [1] Suit by appellant against appellee, a fraternal corporation, to 
Tecover damages for breach of contract. Demurrer to the complaint having been 
sustained, plaintiff suffered a nonsuit, and prosecutes this appeal for a review of 
the ruling on the demurrer. 

Plaintiff held with defendant two policies of insurance, a life policy, and the 
other a sick benefit policy. In the life policy it was stipulated that, if insured 
(plaintiff) should become totally disabled, he would be entitled, under the condi- 
tions therein set forth, to surrender his policy, and obtain one-half the amount 
thereof. The complaint shows that plaintiff became sick, and subsequently totally 
disabled to such extent as that he could have qualified under the conditions of the 
life policy for a surrender thereof, and received $1,500, which represented one-half 
the amount thereof; that, when plaintiff became sick, the defendant wrongfully 
failed and refused to pay him the sum of $70 per month due him for sick benefits, 
and that he was thereby rendered unable to keep up his life insurance policy, and 
therefore preyented from taking advantage of the clause in said policy to which 
Teference has just been made. 
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The suit is for a breach of contract as to the payment of sick benefits under 
that particular policy, and the demurrer takes the point that the damages for re- 
covery of which this action is brought were not such as may be reasonably sup- 
posed to have been within the contemplation of the parties at the time of its 
execution, and are not recoverable. The trial court evidently accepted this view 
in sustaining the demurrer, and we think correctly so. 

The question is elaborately considered in Southern R. Co. v. Coleman, 153 
Ala. 266, 44 So. 837, where the rule is stated in the following language: 

“The broad general rule is that a party injured by a breach of contract or breach 
of duty is entitled to recover all his damages, including gains prevented as well as 
losses sustained, subject to two conditions: The damages must (be such as may be 
fairly supposed to have entered into the contemplation of the parties when they 
made the contract, or when the duty was assumed or imposed—that is, the damages 
must be such as might be-expected to follow its violation and they must be certain, 
both in their nature and in respect to the cause from which they proceed.” 

The principle here recognized has found frequent application in our decisions. 
Samuels v. Scott, 212 Ala. 679, 103 So. 848; Vance v. Myers, 213 Ala. 660, 106 So. 
142; Southern R. Co. v. Moody, 169 Ala. 292, 53 So. 1016. 

Construing the complaint most strongly against the plaintiff, as the rule requires, 
the two policies were separate and distinct, and without reference of the one to 
the other. There is no averment indicating any contemplation of the parties that a 
breach of the one would result in a forfeiture or lapse of the other, and we 
think it clear the damages here sought to be recovered are not such as may be said 
to flow naturally and directly from the breach. They do not come within the rule 
of the above-cited authorities, and the trial court correctly so ruled. 

We are mindful of the rule that, where unrecoverable damages are sought, the 
proper method for their exclusion is not by demurrer, but by motion to strike and 
objection to evidence, or appropriate instruction to the jury (Morgan v. Whatley, 
205 Ala. 170, 87 So. 846), and we intend no infringement upon that rule. We are 
of the opinion, however, this rule of procedure is without application in a case 
as here presented, where the only damages sought are such as cannot be held 
to have been in contemplation of the parties, and, therefore, unrecoverable, and 
where, indeed, the question is determinative of plaintiff's entire cause of action, and 
incapable of amendment without a departure from the facts stated. In such case 
the demurrer properly takes the point. - 


[2] Counsel for appellant urges the further theory that the amount due plain- 
tiff under the sick benefit policy, which defendant wrongfully failed and refused 
to pay, was sufficient to have kept up the life policy, and should be held to have 
been so applied. The argument rests upon the assumption that defeadant had in 
its hands sufficient funds to pay the life policy premiums, and that the duty rested 
upon it so to apply these funds. Upon this latter question as to the duty of ap- 
plication without direction or contract to that effect, there is diversity of opinion. 
Mutual Fire Ins. Co. v. Miller Lodge, 58 Md. 463; Wheeler v. Mut. Life Ins. Co., 
82 N. Y. 543, 37 Am. Rep. 594; 32 C. J. 1308; Reliance Life Ins. Co. v. Hardy, 
144 Ark. 190, 222 S. W. 12; Union Cent. Life Ins. Co. v. Caldwell, 68 Ark. 505, 
58 S. W. 355. But we do not reach a consideration of this latter question. In 
the authorities cited by appellant there were funds in the hands of the insurance 
company admittedly belonging to the insured, and either by contract or custom 
the application to premium payments had been made. Citizens’ Life Ins. Co. v. 
Boyle, 139 Ky. 1, 129 S. W. 303; Reliance Life Ins. Co. v. Hardy, supra; Union 
Cent. Life Ins. Co. v. Caldwell, supra. These authorities have been carefully read 
and considered in the light of argument of counsel for appellant, but they are 
readily distinguishable from the instant case. Here plaintiff at most has a disputed 
claim against defendant on the sick benefit policy. It cannot be said, in view of 
the contested issue thus presented, that defendant has funds of plaintiff's in_his 
hands. He has a right of action only as to which he insists defendant wrongfully 
refuses to pay, but nothing more. 


Counsel for appellant has expressed a desire that the meritorious questions pre- 
sented be here determined, and we have discussed this latter insistence in response 
to such suggestion. As a matter of strict pleading, however. we entertain serious 
doubt that it is here presented. This insistence is in effect that the life policy 
premium was paid, and, if so, then the proper procedure would appear to be a suit 
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upon that policy for a recovery of the amount claimed, and not a suit for a breach 
of the sick benefit policy. But, however that may be, we conclude plaintiff’s com- 
plaint is insufficient to show a right of recovery, and that the demurrer was prop- 
erly sustained. 
“Let the judgment be affirmed. 
Affirmed. 
Anderson, C. J., and Sayre and Bouldin, JJ., concur. 


SOVEREIGN CAMP, W. O. W. v. GIBBS. (8 Div. 961.) 
Supreme Court of Alabama. Oct. 13, 1927. 
Rehearing Denied Jan. 12, 1928. 

114 Southern Reporter, 915. 

4, INSURANCE—INSTRUCTION THAT MISREPRESENTATION BY AP- 
PLICANT FOR FRATERNAL INSURANCE DOES NOT AVOID CON- 
TRACT, UNLESS MADE WITH INTENT TO DECEIVE OR IT IN- 
CREASES RISK, HELD PROPER. 

In action on beneficiary certificate, instruction that misrepresentations by ap- 
plicant cannot avoid contract of insurance, unless made with intent to deceive, or 
unless they increased risk of loss, held to properly state the law. 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 


3. INSURANCE—INSTRUCTION THAT INSURED’S STATEMENT THAT 
HE HAD NOT CONSULTED PHYSICIAN WOULD NOT AVOID POL- 
ICY, UNLESS MADE WITH INTENT TO DECEIVE, OR RISK OF 
LOSS WAS INCREASED THEREBY, HELD PROPER. 

In action on beneficiary certificate, instruction that fact that insured had been 
attended by physician within five years before date of application was not suffi- 
cient to avoid contract, unless his statement to the contrary was made with intent 
to deceive insurer, or that such attendance increased risk of loss, held to properly 
state the law. 

(For other cases, see Insurance, Dec. Dig. § 723[6].) 


6. INSURANCE—WHETHER INSURED’S MISREPRESENTATION AS TO 
ATTENDANCE BY PHYSICIAN WAS MADE WITH INTENT TO DE- 
CEIVE OR INCREASED RISK HELD FOR JURY. 

Whether insured’s misrepresentations in application that he had not previously 
consulted physician within time prescribed was made with intent to deceive or in- 
creased risk is question for jury, and general affirmative charge for insurer was 
properly refused. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


Appeal from Circuit Court, Marshall County; W. W. Haralson, Judge. 

Action on a policy of life insurance, or beneficiary certificate, by Ola Gibbs 

against the Sovereign Camp of the Woodmen of the World. From a judgment 
for plaintiff, defendant appeals. Affirmed. 
__ It appears that the assured, Russell M. Gibbs, made application for the bene- 
ficiary certificate in suit on December 8 or 9, 1924 and that the certificate was 
issued January 26, 1925. It furthers appears that the certificate was de- 
livered to the assured on February 9, 1925, at which time he warranted that he 
was “in good health at this time,” and had “not been sick or injured since the 
date” of his application. The assured died on February 24, 1925. 

Defendant’s plea 3 sets up a provision of the certificate to the effect that “there 
shall be no liability on the Sovereign Camp of the Woodmen of the World under 
the certificate until the member named therein shall have paid all entrance fees, 
one advanced annual assessment, or monthly installment of annual assessment, for 
the month, signed this beneficiary certificate and the acceptance slip attached 
thereto; been obligated or introduced by a camp or authorized deputy in due form, 
and had manually delivered into his hands, in person, this beneficiary certificate, 
while in good health”. It is alleged said Russell M. Gibbs was not in good health 
at the time said certificate was manually delivered into his hands, wherefore the 
certificate never became effective or binding on the defendant, 

sy further plea defendant asserts that in his application Gibbs made the state- 
ment, answer, and warranty that he had not been attended by a physician for any 
disease or injury during the past five years; and alleges that said statement, an- 
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swer, and warranty was untrue; that Gibbs had, within such period before mak- 
ing the application, been attended and treated by a physician for a disease. 

Plaintiff’s objections were sustained to the following interrogatories propound- 
ed by defendant to the witness Dr. Cloyd: 

“If between December 9, 1924, and February 9, 1925, Mr. Gibbs had suffered 
influenza or la grippe, which went into pneumonia, would he have been a safe 
risk for life insurance on February 9, 1925? If not, please state fully why not.” 

“At the time you examined his application, did you know, or had you been jn- 
formed, that Mr. Gibbs had, within six or eight months prior to his application, 
consulted, or been attended by, a physician for any disease or injury? If you had, 
would you have accepted his application?” 

“Did you know, or had you been informed, at the time you examined his ap- 
plication, that he had suffered with diseased condition of his heart which caused a 
slight mitdal murmur? If so, would you have accepted his application?” 

“If at the time you examined his application you had known or been informed 
that Mr. Gibbs had within the year next before the date of the application suffered 
with a disease of his kidneys, called nephritis, which became chronic, and had 
suffered some disease of his heart, which caused a slight mitral murmur, would 
you have accepted or rejected said application?” 

Interrogatory 11, propounded by defendant to witness Yates, its sovereign 
clerk, is as follows: 

“State whether or not, at the time you issued the benefit certificate, you relied 
upon the acceptance of Dr. Cloyd based upon the truthfulness of the representa- 
tions and warranties made by Mr. Gibbs in said application?” 

Plaintiff's given charges 1 and 2 are as follows: 

“(1) The court charges the jury that a misrepresentation or false statement 
made by an applicant for a fraternal beneficiary certificate or insurance policy, 
from a fraternal beneficiary association, whether the said false statement or mis- 
representation be oral or written, and whether made in the application or in the 
policy when it is delivered to the applicant, or in or during the course of the med- 
ical examination pursuant to the said application for insurance, cannot operate to 
avoid the contract of insurance or to render it of no force and effect, unless the 
said misrepresentation or false statement’ was made by the applicant at the time, 
with the intent to deceive, or unless such misrepresentation or false statement in- 
creased the risk of loss to the insurance company or fraternal association. 

“(2) The court charges the jury that the fact, if it be a fact, that'the de- 
ceased Gibbs had been attended by or had consulted a physician for a disease or 
injury within five years before the date of Gibbs’ application for the policy sued 
on, would not of itself be sufficient to avoid the contract of insurance, unless the 
jury believe to their reasonable satisfaction from the testimony that the said Gibbs, 
at the time he made the statement that he had not consulted or been attended by 
a physician within the past five years for any disease or injury, knowingly made 
the setatement with the intent to deceive the company, or else that the fact, if it 
be a fact, that he had been so attended by or consulted a physician, increased the 
rsik of loss to the company.” 

C. H. Roquemore, of Montgomery, for appellant. 

H. G. Bailey, of Boaz, for appellee. 

Anprrson, C. J. [1. 2] There was no error in sustaining the objections to the 
interrogatories to Dr. Cloyd, the defendant’s “Sovereign Physician,” or, if there 
was as to some, it was without injury, as defendant got the substantial benefit of 
same under answers to other interrogatories. As to what the witness would have 
done had he gotten other or different information as to the insured’s health was 
but a speculative conclusion. 

[3] There was no error in sustaining the objection to interrogatory 11 to wit- 
ness Yates. In the first place it called for the reason or motive of the witness; 
and, second, the only contention of counsel as to its relevancy was that it tended 
to disapprove the plaintiff's replication, which said replication was charged out by 
the trial court. 

[4, 5] Charges 1 and 2, given at the request of the plaintiff, asserted the law. 
Sovereign Camp, W. O. W., v. Hutchinson, 214 Ala. 540, 108 So. 520. If abstract 
or misleading as argued in brief of counsel, this may have justified a refusal, but 
did not render the giving of same reversible error. 
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[6] It is next insisted that the defendant should have had the general affirm- 
ative charge because its special pleas, or some of them, were proven beyond dis- 
pute. In this we are not dealing with a motion for a new trial or the weight of 
the evidence, but whether or not there was a conflict or inference from which a 
conflict could be reasonably drawn. There was no doubt but what the insured mis- 
stated the fact that he had not previously consulted a physician within the time 
prescribed, but as to whether the misrepresentation was made with the intent to 
deceive or increased the risk was a question for the jury. There was considerable 
evidence tending to show that the diagnosis was of such a malady as tended to in- 
crease the risk, but, unless the accused knew it, which was a question for the jury, 
he did not make the misstatement, with the intent to deceive. As to whether 
or not the misstatement was as to somehing that increased the risk was a ques- 
tion for the jury. The examining doctor certified to his good health at the time 
the application was made, and, whether this was true or not, it tended to show 
that the ailments disclosed on previous treatments did not exist or had been 
cured. Beason v. Sov. Camp. 208 Ala. 276, 94 So. 123. 

The case of Miller v. Metropolitan Life Ins. Co., 214 Ala. 4, 106 So. 335, is 
unlike the present case, as the insured there had cancer, and had been operated on 
for it within twelve months, and the court took judicial notice that cancer was 
such a disease as tended to shorten life, and materially increase the risk. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Somerville, Thomas, and Brown, JJ., concur. 


NATIONAL LIFE INS. CO. OF UNITED STATES OF AMERICA 
v. REEDY et al. (6 Div. 930.) 
Supreme Court of Alabama. Oct. 13, 1927. 
Rehearing Denied Jan. 12, 1928. 
115 Southern Reporter, 8. 

1. INSURANCE—SECRET TERMS OF INSURANCE AGENCY CONTRACT 
WERE NOT BINDING UPON INSURED WITHOUT NOTICE THERE- 
OF. 

Secret terms of contract between soliciting agent and general agent of insur- 
ance company were binding upon parties but not upon insured without notice there- 
ot. 

(For other cases, see Insurance, Dec. Dig. § 91.) 


2. INSURANCE—GENERAL AGENT, IN ABSENCE OF NOTICE TO CON- 
TRARY, CAN BIND COMPANY BY ACTS DONE WITHIN SCOPE OF 
AGENCY TO EXTENT OF RECOGNIZED WAIVER OF CONDITIONS 
OF POLICY WHICH WOULD OTHERWISE OPERATE AS FORFEI- 
TURE (CODE 1923, §§ 7209, 8353). 

Under Code 1923, §§ 7209, 8353, general agent, with authority to issue and con- 
summate 'contracts of insurance, in absence of notice to contrary, has authority to 
bind company by his acts done within ordinary scope and limits of insurance busi- 
ness, and his agency to extent of a recognized waiver of express conditions of 
policy which would, in absence of such waiver, operate as forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


3. INSURANCE—WHETHER GENERAL AGENT AUTHORIZED LOCAL 
AGENT TO COLLECT PAST-DUE PREMIUM WITHIN GRACE PER- 
IOD HELD FOR JURY. 

In action on life insurance policy, question whether general agent authorized 
local agent to collect past-due premium within period of 30 days’ grace stipulated 
by terms of policy, being disputed by tendencies of evidence, was question for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 


4. INSURANCE—PROVISIONS OF INSURANCE AGENCY CONTRACT 
WERE BINDING UPON LOCAL AGENT, IF HE WAS REQUESTED 
BY GENERAL AGENT TO COLLECT PREMIUM OF ASSURED WITH- 
OUT HAVING IN HIS POSSESSION COMPANY’S RECEIPT. 

_ Provisions of insurance agency contract, requiring local agent to devote his 

time to service of general agent and company and to observe rules and regulations 
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of company and instructions of general agent, were binding upon local agent, if 
he was specifically requested by general agent to collect premium of assured with- 
out having in his possession company’s receipt, conditioned upon its being counter- 
signed by general agent. 

(For other cases, see Insurance, Dec. Dig. § 186[3)].) 


5. INSURANCE—CONTRACT PROVISION THAT LOCAL INSURANCE 
AGENT SHOULD NOT COLLECT MONEYS UNLESS AUTHORIZED 
IN WRITING WAS SATISFIED BY EVIDENCE THAT GENERAL 
AGENT WROTE REQUESTING HIM TO COLLECT PREMIUM. 
Provision of insurance agency contract that local agent should not receive any 

moneys due or to become due to general agent, unless authorized in writing or in 

exchange for conditional receipt, was satisfied by tendency of evidence that gen- 
eral agent wrote to local agent requesting him to collect premium. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

6. INSURANCE—PROVISION RELATING TO PAYMENTS OF INSUR- 
ANCE PREMIUMS WAS NOT LIMITED TO SUBSEQUENT OR RE- 
NEWAL PREMIUMS. 

Insurance policy provision, providing that “all premiums are payable at home 
office but will be accepted elsewhere if paid to an agent in exchange for duly 
signed and countersigned receipt of company,” was not limited to subsequent or 
renewal premiums but applied to all premiums. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 


7. INSURANCE—AGENT AUTHORIZED TO COUNTERSIGN AND DE- 
LIVER RENEWAL RECEIPTS MAY GIVE CREDIT AND MAKE BIND- 
IND RENEWAL BY PAROL, THOUGH RECEIPT IS REQUIRED TO 
BE COUNTERSIGNED BY AGENT. 

An agent intrusted with and authorized to countersign and deliver renewal re- 
ceipts for insurance may give credit and make binding renewal by parol, though 
that receipt is required to be countersigned by said agent. 

‘For other cases, see Insurance, Dec. Dig. § 145[2].) 

8. INSURANCE—IF GENERAL AGENT INSTRUCTED LOCAL AGENT TO 
COLLECT PREMIUM AND INSURED PAID IT PLAINTIFF COULD 
RECOVER THOUGH AGENT DID NOT TURN MONEY: OVER TO 
COMPANY. 

In suit on life insurance policy, where policy provided that premiums were 
payable at home office, unless “accepted elsewhere if paid to an agent in exchange 
for receipt signed by president, vice president, or actuary, and countersigned by 
agent designated thereon,” instructions that, if jury believed that general agent 
instructed local agent to collect premium November lst, and that insured paid 
agent premium November 27th or 29th, verdict should be for plaintiffs, and that 
it would make no difference whether agent turned money into company or not, 
held correct. 

(For other cases, see Insurance, Dec. Dig. § 669[8].) 


9. INSURANCE—WHETHER GENERAL AGENT SOUGHT TO COLLECT 
ee PREMIUM THROUGH LOCAL AGENT HELD FOR 
JURY. 

In action on life insurance policy, question whether general agent sought to 
collect premium by way of local agent held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[2].) 

10. INSURANCE—GENERAL AGENT COULD COLLECT LIFE INSUR- 
ANCE PREMIUM THROUGH LOCAL AGENT. 

General agent of life insurance company had authority to collect insurance 
premiums by way of local agent. 
(For other cases, see Insurance, Dec. Dig. § 186[3].) 


Appeal from Circuit Court, Walker County; R. L. Blanton, Judge. 

Action on policy of life insurance by Eugene L. Reedy and Sam Alread, as 
administrators of the estate of Wilson B. Reedy, deceased, against the National 
Life Insurance Company of the United States of America. From a judgment for 
plaintiffs, defendant appeals. Affirmed. 
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These charges were given for plaintiff: 

“A. The court charges the jury that, if they believe from the evidence that 

Dr. Foster instructed W. E. Wright to collect the semiannual premium due on No- 
yember 1, 1924, and that Reedy paid to the said W. E. Wright the said premium 
on November 29, or on November 27, 1924, then you will find a verdict for plain- 
iffs. 
; “B. The court charges the jury that, if they believe from the evidence that 
Dr. Foster instructed W. E. Wright to collect the premium due November 1, 1924, 
and that Reedy paid it to said Wright on either November 27 or 29, 1924, then 
you will find for the plaintiffs; it would make no difference in that event whether 
Wright turned the money into the company or not.” 

Percy, Benners & Burr, of Birmingham, for appellant. 

Sowell & Gunn, of Jasper, and Z. P. Shepherd, of Carbon Hill, for appellees. 

Tuomas, J. The suit was upon a policy of life insurance. The trial was 
had on counts 4, 5, and 6. Defendant pleaded the general issue and in short by 
consent, etc. 

The general agent, Foster, was for many purposes, the alter ego of the com- 
pany in this state and with authority to bind the principal by certain contracts 
within the scope of his agency and conduct of that business. Sections 7209, 8353, 
Code of 1923; Sun Ins. Office of London v. Mitchell, 186 Ala. 420, 426, 65 So. 143; 
Pacific Mut. Life Ins. Co. v. Hayes, 202 Ala. 450, 453, 80 So. 834; Southern 
States Fire Insurance Company v. Kronenberg, 199 Ala. 164, 74 So. 63; Insurance 
Co. of North America v. Williams, 200 Ala. 681, 77 So. 159. The trilateral con- 
tract between Wright, soliciting agent, Foster, the general agent, and the National 
Life Insurance Company of the United States of America, contains, among other 
things, the following statements: 

“The general agent does hereby appoint the said party of the second part his 
agent for the purpose of procuring for him applications for insurance in the 
National Life Insurance Company of the United States of America, hereinafter 
referred to as the company, on the lives of individuals, and forwarding same to 
the general agent for approval or disapproval by the company, and ‘for collecting 
and forthwith forwarding first-year premiums, as shall be directed by the general 
agent or the company, in accordance with the terms and conditions of this contract, 
and for no other purpose whatsoever’. Under no circumstances whatever shall 
a policy be delivered unless the first premium shall have been duly settled during 
the applicant’s good health. The agent is not authorized to accept anything but 
cash in payment of a premium. He may, however, accept a note, the giving of 
which note, shall be deemed to be an individual transaction between himself and 
the policyholder, and the agent shall immediately become liable to the general 
agent for the premium, which liability shall be settled the same as though cash had 
been paid, within such time or in such manner as may be prescribed by the rules of 
the general agent'or the company. * * * 

“The agent agrees to devote his entire time, talents and energies to the service 
of the general agent and the company and act exclusively for them, and also to 
obey and observe the rules and regulations of the company and instructions of the 
general agent, and, in consideration of said agreements by the agent, the general 
agent agrees to allow him the following compensation.” 

[1] Its secret terms were binding upon the parties and not upon the insured 
without notice thereof—this business policy of secrecy as to its effect is declared 
in section 16, the same “be considered confidential” and under penalty of forfeiture 
that under no circumstances shall the soliciting agent divulge “the terms thereof 
to any person or persons”. The record fails to disclose the fact that the insured 
knew of any provision of that agency contract or any limitation contained therein. 
Manhattan Life Ins. Co. v. Parker, 204 Ala. 313, 85 So. 298. 


[2] A general agent, with authority to issue and consummate contracts of in- 
surance, in the absence of notice to the contrary, has the authority to bind the com- 
pany by his acts done within the ordinary scope and limits of such insurance busi- 
ness and his agency, to the extent of a recognized waiver of the express conditions 
of the policy which would, in the absence of such waiver, operate as a forfeiture. 
32 C. J. § 583, p. 1328; Georgia Home Ins. Co. v. Allen, 119 Ala. 436, 24 So. 399; 
Cowart v. Capital City Ins. Co., 114 Ala. 356, 22 So. 574; Pope v. Glens Falls Ins. 
Co., 130 Ala. 356, 30 So. 496; U. S. Life Ins. Co. v. Lesser, 126 Ala. 568, 587, 28 So. 
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646; Southern States Fire Ins. Co. v. Kronenberg, 199 Ala. 164, 74 So. 63; Tedder 
v. Home Ins. Co., 212 Ala. 624, 103 So. 674; Manhattan Life Ins. Co. v. Parker 204 
Ala. 313, 85 So. 298; Pacific Mut. Life Ins. Co. v. Hayes, 202 Ala. 450, 80 So. 834 

[3] The question of fact, whether the general agent Foster authorized the local 
agent, Wright, to collect the past-due premium, within the period of the 30 days’ 
grace stipulated by the terms of the policy, was disputed by the tendencies of the 
evidence, and such a question was properly left to the jury. Stark & Oldham Bros 
Lumber Co. v. Burford, 215 Ala. 68, 109 So. 148; McMillan v. Aiken, 205 Ala. 35, 
88 So. 135; Brown v. Mobile Elec. Co., 207 Ala. 61, 91 So. 802; Scrimscher v. 
House, 207 Ala. 334, 92 So. 448; Pacific Mut. Life Ins. Co. v. Hayes, 202 Ala. 450. 
452, 80 So. 834. ne 

This question of authority resolves itself into the further inquiries, Did Wright 
have the express authority to collect the premium in question (Pacific Mut. Life 
Ins. Co. v. Hayes, 202 Ala. 450, 80 So. 834), or had he the implied authority to that 
action by the conduct of the company’s business toward the assured Reedy after 
the policy issued, so to induce the latter to the honest and well-founded belief that 
Wright was authorized to collect of him the premium that was due? The jury 
within its province, found such disputed issue with the plaintiff’s intestate. 

There is a clause in the policy to the effect that premiums are payable at the 
home office, unless “accepted elsewhere if paid 'to an agent in exchange for a re- 
ceipt signed by the president, vice president, secretary, or actuary, and counter- 
signed by the agent designated thereon”. The receipt in evidence showed that it 
was to be countersigned by Sterling J. Foster, general agent, Age-Herald Building 
Birmingham, Ala. ’ 

Appellant says the premium due November, 1924, was not paid according to 
the foregoing provision of the insurance contract, and that a forfeiture was created 
that was not waived before death; appellees reply to this with the admission of 
nonpayment at the home office, nor to an agent in exchange for the duly signed 
receipt of that company, but further say that Reedy paid that premium within 
the time of grace allowed to Mr. Wright, who had tthe authority to collect in the 
premises without exchange of said company’s receipt, or that the conduct of 
the company’s business with him by and through its authorized agent, after issue of 
the policy, was sufficient to induce him to the reasonable and honest belief that 
Wright was authorized to collect said premium then due, and he so paid within 
the period of grace allowed. 

[4, 5] The provisions of the trilateral contract, requiring that the local agent 
devote his time and energies “to the service of the general agent and the com- 
pany” and to observe the rules and regulations of the company “and instructions of 
the general agent,” were binding upon that local agent, if he was specifically or un- 
equivocally requested by the general agent to collect that premium of the assured 
without having in his possession the company’s receipt conditioned on its being 
countersigned by Foster. The further provision of that contract, that the local agent 
should not receive any moneys due or to become due to the general agent unless 
authorized in writing or in exchange for a conditional receipt, was satisfied by the 
tendency of evidence that Foster wrote to Wright requesting him to collect said 
premium. 

There was no evidence that insured had knowledge or notice of any secret and 
limited instructions to the contrary. The evidence of Mrs. Wilson and Mr. Wright, 
and the denials relating thereto, by Foster, and the company’s other evidence, as 
to this controverted question of fact, presented a jury question. Such a status 
has been adverted to by the Chief Justice in U. S. Life Ins. Co. v. Lesser, 126 
Ala. 568, 580, 28 So. 646, 650, saying: 

“The question to which the argument of the counsel for the appellant has been 
mainly directed is whether, in the presence of the condition of the policy ‘that no 
person, other than the president, together with the secretary or actuary, shall have 
power to alter or waive any contract or condition on behalf of the company,’ it 
was competent fer the plaintiff to show that an agent or agents of the appellant, 
in whose acts neither of these officers participated, had waived the payment of the 
premium at the time appointed by their acts and conduct superinducing nonpay- 
ment, the breach of the condition insisted on as cause of forfeiture. The validity 
of the condition, and that of it the plaintiff had knowledge prior to the alleged 
waiver is not disputed; nor can it be doubted that the condition was intended to 
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restrain, and to give notice of the restriction of the authority of agents as distin- 
guished from the officers of the company. Whatever may be the scope—to what- 
eyer of contracts or conditions expressed in the policy it may extend—it is not in 
prohibition or limitation of the power of the company to contract or to abrogate, 
or to modify contracts or conditions intended exclusively for its benefit. It is no 
more nor less than a condition reserved for the benefit of the company, of which 
at its volition it could take advantage, or waive, and delegate to agents the im- 
plied power vested in the president in conjunction with the secretary or actuary.” 

This statement of the rule, as to conditions reserved for the benefit of the 
company and waiver thereof, has been adhered to by this court. Southern States 
Fire Ins. Co. v. Kronenberg, 199 Ala. 164, 74 So. 63; Insurance Co. of North 
America v. Williams, 200 Ala. 681, 682, 77 So. 159. . 


Again referring to the policy contract and its stipulations, it is declared: 

“This policy, together with the application therefor, a copy of which is attached 
hereto and made a part hereof, shall constitute the entire contract between the 
parties hereto. 

“All statements made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties; and no such statement shall avoid this policy 
unless it is contained in the written application therefor, a copy of which applica- 
tions is attached hereto. 

“Agents are not authorized to alter or modify this policy of insurance or to 
extend the time for the payment of any premium. * * * 


“All premiums are payable at the home office, but will be accepted elsewhere 
if paid to an agent in exchange for a receipt, signed by the president, vice president, 
secretary, or actuary, and countersigned by the agent designated thereon. This in- 
surance is granted upon condition that all premiums be promptly paid when 
due, and failure to pay any premium or any part thereof when due shall forfeit 
and cancel this contract and terminate all obligations of the company under this 
policy, except as herein otherwise provided. No act or series of acts upon the part 
of the company in sending premium notices and accepting premium payments 
se shall constitute or evidence a waiver of the provisions of this para- 
graph.” 

[6] The conduct, instructions, and interpretation placed thereon by the author- 
ized agent was the inducement in the premises to the insured to pay as he said he 
did, if he so paid in fact and within time, notwithstanding any secret terms of the 
trilateral agreement. Code, § 8371; Manhattan Life Ins. Co. v. Parker, 204 Ala. 
313, 85 So. 298. It is noted that “all premiums are payable at the home office but will 
be accepted elsewhere if paid to an agent in exchange for’ the duly signed and 
countersigned receipt of the company. ‘This provision is not limited to subsequent 
or renewal premiums; it applies to all premiums. 

[7] The general agent, for many purposes, was the alter ego of the corporation; 
it could act only through its authorized agents, and, when so acting as to waiver of 
forfeiture, bound the principal. The general agent sent out notices of premiums to 
become due, had the receipts of the company therefor, and the right to countersign 
the same upon payment. That official was present when the soliciting agent secured 
the application from the assured and signified his receipt of the same. This action 
by Foster was with reference to the initial payments, or the first and the May 
premiums. These collections were made by Wright. There was a waiver as to 
nonconformance with the requirement that the first payment be in cash. Wright col- 
lected the same, and duly remitted Foster part thereof as the General Agent. Thus 
was assured induced, in the conduct of that business, to the reasonable belief that 
premiums may be paid to Wright. The agents of the company say that the same 
was permissible, by reason of the fact that the soliciting agent had interest in said 
premiums. So Agent Foster had an interest in renewals not beyond the tenth policy 
year. As to whether there was a renewal receipt for the May premium, the testi- 
mony is silent. An agent intrusted with and authorized to countersign and deliver 
renewal receipts may give credit and make a binding renewal by parol, though 
that receipt is required to be countersigned by said agent. Bliss on Life Insurance, 
§ 300; U. S. Life Ins. Co. v. Lesser, 126 Ala. 568, 583, 28 So. 646; Insurance Co. of 
North America v. Williams, 200 Ala. 681, 687, 77 So. 159; Supreme Ruler of 
Mystic Circle v. Darwin, 201 Ala. 687, 79 So. 259; Locomotive Engineers’ Mut. 
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Life & Acc. Ass’n v. Hughes, 202 Ala. 466, 80 So. 850; Security Mut. Life Ins. Co. 
v. Riley, 157 Ala. 553, 565, 47 So. 735. 

In Life & Casualty Co. v. Street, 213 Ala. 588, 590, 105 So. 672, 674, Mr. 
Justice Somerville said for the court: 

“Revival is at the option of the company. The stipulations as to the mode of 
revival, and the limitation upon its effect, are, however, for the protection of the 
insurer, and may be waived either expressly or by implication.” 

And this authority is rested upon the Lesser Case, supra, and 37 C. J. 499, 
§ 241. See, also, Pacific Mut. Life Ins. Co. v. Hayes, supra. 

[8-10] There was no error in giving, at plaintiffs’ request, charges A and B. 
Under the rule of express or implied authority and the evidence elucidating such 
issues, as to whether the general agent sought to collect the premium by way of 
the local agent was for the jury. Wilson v. Windham, 213 Ala. 31, 104 So. 232; 
McMillan v. Aiken, 205 Ala. 35, 40, 88 So. 135. The authority of the general 
agent in the premises is sufficient. There is further conflict in the evidence of the 
time or date of the payment of said premium to Wright—whether on November 29, 
1924, or December 29, 1924. The court duly submitted such issue of controverted 
fact to the jury, saying: 

“Gentlemen, decide those questions from the evidence in this case. Was Mr. 
Wright actually authorized or impliedly authorized to collect premiums from 
the deceased, the one in November, 1924? And, if he didn’t have the authority, 
then the payment made to him didn’t serve any purpose, and he couldn’t recover 
in this case, but, if he did have that authority, either express or implied, was the 
payment made on or before November 29th? Those are your questions.” 

See Pacific Mut. Life Ins. Co. v. Hayes, 202 Ala. 450, 80 So. 834. 

It is unnecessary to observe of the liberal construction, within the terms of in- 
surance policies, long established in this state (Sovereign Camp, W. O. W., v. 
Adams, 204 Ala. 667, 671, 672, 86 So. 737), that when forfeiture of a condition made 
for the benefit of the insurer may be claimed or waived at option by its duly 
accredited authority or agents, within the general scope of the business, and when 
there is not actual notice of limitations of agency to the contrary, have been the 
subjects of discussion by this court (Washburn v. Union Cent. Life Ins. Co., 143 
Ala. 485, 38 So. 1011; Piedmont & Arlington Life Ins. Co. v. Young, 58 Ala. 478, 29 
Am. Rep. 770; Southern States Fire Ins. Co. v. Kronenberg, 199 Ala. 164, 74 
So. 63). 

In Powell v. Prudential Ins. Co. of America, 153 Ala. 611, 45 So. 208; Cherokee 
Life Ins. Co. v. Brannum, 203 Ala. 145, 82 So. 175; Satterfield v. Fidelity Mut., 171 
Ala. 429, 55 So. 200, the conditions considered were the delivery of the policy and 
that of its becoming effective. 

There was no error in ruling on the evidence. The phone message and letter 
from Foster to Wright were material and competent on the question of waiver. 

[11] We find no error in giving and refusing requested instructions and in- 
structing the jury per the oral charge. When the charge is considered as a whole, we 
cannot say from the record that the evidence for appellant was overwhelming 
in its favor and within the rule of Cobb v. Malone & Collins, 92 Ala. 630, 9 So. 
738, and N. C. & St. L. Ry. Co. v. Crosby, 194 Ala. 338, 70 So. 7, requiring this 
court to reverse the trial court for declining to grant the new trial. 

Affirmed. 

Anderson, C. J., and Somerville and Brown, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. PUCKETT. . (6 Div. 871.) 
Supreme Court of Alabama. Oct. 13, 1927. 
Rehearing Denied Jan. 12, 1928. 
115 Southern Reporter 12. 

1. INSURANCE—COMPLAINT, IN ACTION ON LIFE INSURANCE 
POLICY, FOLLOWING CODE FORM, HELD SUFFICIENT AS 
AGAINST DEMURRER (Code 1923, § 9531, form 12). 

Complaint, in action on life insurance policy, following Code 1923, § 9531, form 

12, must be held sufficient as against any ground of demurrer. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 
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2, INSURANCE—STATEMENTS OF PHYSICIAN IN PROOF OF DEATH 
MUST BE TAKEN AS PRIMA FACIE TRUE, AS AGAINST BENE- 
FICIARY, AND, UNLESS CONTRADICTED, ARE CONCLUSIVE. 
Statements of physician in proofs of death presented by beneficiary to in- 

surer must be taken as prima facie true, as against beneficiary, and, unless con- 

tradicted or avoided by competent evidence, they are conclusive. 
(For other cases, see Insurance, Dec. Dig. § 550.) 


3. INSURANCE—PHYSICIAN’S STATEMENT IN PROOFS OF DEATH 
THAT .DURATION OF DISEASES CAUSING DEATH WAS ONE 
YEAR WAS NOT CONCLUSIVE THAT INSURED HAD CANCER 
WHEN POLICY WAS ISSUED SEVERAL MONTHS BEFORE DEATH; 
“GENERAL ASTHENIA”. 

Physician’s statement in proofs of death furnished insurer that cause of death 
was “general asthenia carcinoma of prostate”, and that its duration from physician’s 
personal knowledge and belief was one year, was not conclusive evidence that in- 
sured had cancer of prostate gland when policy was delivered about four months 
before death, since “general asthenia” means want or loss of strength, debility, 
diminution of vital forces, and the general asthenia might have resulted from some 
other undiagnosed malady. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4, INSURANCE— WHETHER INSURED HAD DISEASE RENDERING 
HEALTH UNSOUND WHEN LIFE POLICY WAS DELIVERED HELD 
FOR JURY. 

In action on life insurance policy, question whether insured had cancer of 
prostate gland! or any other serious disease when policy was delivered to him, so as 
to render state of his health unsound, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


6. INSURANCE—WHERE INSURER CLAIMED INSURED WAS NOT IN 
SOUND HEALTH WHEN POLICY WAS DELIVERED, EVIDENCE 
THAT INSURED WORKED IN BLACKSMITH SHOP UNTIL SHORT- 
LY BEFORE DEATH HELD PROPERLY ADMITTED. 

In action on life insurance policy, in which defendant claimed that insured was 
not in sound health when policy was delivered to him, admitting evidence that in- 
sured was a blacksmith and worked in shop until month or two before he died, 
handling large iron sledge hammer, held not error, since evidence was relevant to 
issue, 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal from Circuit Court, Jefferson County, Bessemer Division; J. C. B. 
Gwin, Judge. 

Action on a policy of life insurance by Josephine Puckett against the National 
Life & Accident Insurance Company. From a judgment for plaintiff, defendant 
appeals. Affirmed. 

Mathews & Mathews, of Bessemer, for appellant. 

Huey & Welch, of Bessemer, for appellee. 

_SoMERVILLE, J. [1] The complaint follows the Code form, and must be held 
sufficient as against any ground of demurrer. Section 9531, form 12, Code 1923. 
It should be noted that the form provided by former Codes has been amended 
by the omission of averment as to the term of the insurance. 

The defense insisted upon for the Invalidation of the policy is that at the time it 
was issued and delivered to the insured he was not in sound health, but was in fact 
afflicted with cancer of the prostate gland, which caused his death about four 
months later. If the insured had that disease at that time, then, as a matter of 


law, he was not in “sound health”, and the condition imposed upon the operation 
of the policy was violated. 


In the proofs of death presented by the beneficiary to the company, Dr. Stickley, 
who attended the insured during his last illness and until his death on November 
ll, 1923, stated that he first visited him on October 21, 1923; that the cause of his 
death was “general asthenia carcinoma of prostate”; that the duration of the dis- 
ease, from the history given, was twenty-one days; and that its duration, from 
the physician’s “personal knowledge and belief”, was one year. 
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[2] Such statements are to be taken as prima facie true, as against the bene- 
ficiary, and, unless contradicted or avoided by competent evidence, they are con- 
clusive. Cotton States Life Ins. Co. v. Crosier (Ala. Sup.) 113 So. 615. 

[3] These statements by Dr. Stickley have not been contradicted or avoided, but 
the trouble is they are not in themselves clear and definite to the conclusion insisted 
upon by appellant. 

General asthenia is defined in Webster’s New International Dictionary as 
“want or loss of strength, debility, diminution of the vital forces”. Defendant's 
medical witness, Dr. Williamson, testified that general asthenia is a general breaking 
down or giving way of the system. Manifestly, it is simply a pathological condition 
resulting from any specific malady sufficiently serious and advanced to produce it. 

If Dr. Stickley had stated that the assured died from cancer of the prostate 
gland alone, and that in his opinion that disease had existed for a year previous, or 
that it had its inception before the delivery of the policy on July 16, 1923, his 
report might have been conclusive evidence against the beneficiary on those de- 
cisive questions. But if the cause of the insured’s death was not only prostatic 
cancer, but also a general asthenia, which may—as appears—have resulted from 
some other undiagnosed malady, then it cannot be held as conclusive evidence that 
the cancer had its inception more than three months and twenty-five days before the 
death of the insured. In short, while this statement was conclusive evidence that 
insured was afflicted with cancer of the prostate gland at the time of his death, 
it was not conclusive evidence that that condition existed when the policy was de- 
livered to the insured. Nor does the expert testimony of Dr. Williamson establish 
that fact conclusively; for, while he stated that in his opinion such a cancer would 
not alone cause death within four months, and usually lasts at least a year before 
it becomes serious, yet, so far as the evidence shows, it may have coexisted with 
other maladies during the period between delivery of the policy and the death 
of the insured, and general asthenia and death may have resulted from their com- 
bined operation within a shorter period than would.have been required for the 
same result from cancer alone. 

[4, 5] On the whole evidence, it cannot be soundly affirmed, as a matter of law, 
that this cancer, or any other serious disease, had definitely begun prior to the de- 
livery of the policy, so as to render the state of assured’s health unsound. Nor can 
we say that the evidence pointing to such a conclusion is so strong and compelling 
as to justify the setting aside of the verdict on motion for new trial. The case of 
Murphy v. Met. Life Ins. Co., 106 Minn. 112, 118 N. W. 357, relied upon by appel- 
lant, involved expert testimony quite different in character and effect from that in 
the instant case. 

The plaintiff was allowed to testify, over defendant’s objection, that her hus- 
band, the assured, was a blacksmith and worked in the shop up until a month or two 
before he died, handling a large iron sledge hammer. 

[6] As indicative of persistent strength, and therefore, inferentially, of general 
health, we think this evidence was relevant to the issue, though its probative value 
was slight. Of course, it would not rebut the direct and positive testimony of an 
expert physician that disease, nevertheless, existed at the time. But defendant’s 
medical testimony is not of that positive character. 

These are the only questions argued in appellant’s original brief, and all other 
questions must be treated as waived. 

Finding no prejudicial error in the record, the judgment will be affirmed. 

Affirmed. 

Anderson,C. J., and Thomas and Brown, JJ., concur. 


COMMONWEALTH LIFE INS. CO. v. TANNER. (No. 334.) 
Supreme Court of Arkansas. Nov. 21, 1927. 
Rehearing Denied Jan. 9, 1928. 
300 Southwestern Reporter 927. 

3. INSURANCE—UNCONTRADICTED EVIDENCE, SHOWING FALSITY 
OF WARRANTIES OF HEALTH IN LIFE INSURANCE APPLICATION, 
HELD TO REQUIRE DIRECTED VERDICT FOR INSURER. 

In action on life insurance policy, not requiring medical examination of 
insured, undisputed evidence of false warranties as to the health of the insured, 
made in the application and warranted to be true in the policy, which provided 
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that if any were false policy should stand canceled as of date of issuance, held) 
to require directed verdict for defendant. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


4, INSURANCE—THAT INSURER WAS INFORMED OF INSURED’S BAD 
HEALTH AFTER ISSUING POLICY HELD NOT TO ESTOP IT, WHEN 
SUED ON POLICY, FROM CLAIMING POLICY WAS VOID. 

That secretary of insurance company was informed by one of the company’s 
agents, who had been insured about six weeks after life insurance policy was 
issued, that insured appeared to be in bad health, Ac/d not to estop the company 
from claiming, in beneficiary’s action on the policy, that false warranties of 
health in application for policy made policy void. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


5. INSURANCE—INSURER HELD NOT TO HAVE WAIVED RIGHT TO 
RELY ON WARRANTIES OF HEALTH, ALTHOUGH IT WAS IN- 
ae AFTER ISSUING POLICY OF INSURED’S APPARENT BAD 
HEALTH. 

Insurance company held not to have waived right to rely on truth of war- 
ranties of health in application for life policy, although one of its agents in- 
formed the secretary of the company after the policy had been issued that 
insured appeared to be in bad health. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Appeal from Circuit Court, Faulkner County; Geo. W. Clark, Judge. 

Suit by Lenora Tanner against the Commonwealth Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Judgment reversed, and cause 
dismissed. 

Joe H. Thompson, of Little Rock, for appellant. 

R. W. Robins and Geo. F. Hartje, both of Conway, for appellee. 

Kirsy, J. Lenora Tanner, sister of Henry Simpson, the insured, brought 
this suit against the appellant insurance company to recover $500 alleged to be 
due her on the life insurance policy issued to her brother, in which she was 
named as beneficiary. She recovered judgment for the amount of the policy, 
penalty and attorney’s fees, from which this appeal is prosecuted. 

The company denied liability, alleging that the policy was issued without a 
medical examination and on the faith of the truth of certain representations as 
to the health of the insured, which were warranties, and false, avoiding the policy, 
and also that there was no liability under its terms because it was not delivered 
to the insured during his lifetime while he was in good health. The policy was 
dated February 27, 1926, and Simpson died June 25, 1926. 

Appellee made the application for the insurance for her brother, designating 
herself as beneficiary, and signing the name of her brother as applicant, by her. 

The application contains the following question and answer: 

“No. 3. I have not at this time, nor have I had during the past two years 
any disease or ailment of the brain, nervous system, blood vessel, lungs, stomach, 
liver, kidneys, gall bladder, intestines (bowels), heart or limbs except as follows: 
Stomach trouble September, 1925.” 

It was also stated that the applicant had not had, during the two years im- 
mediately before, “diabetes, rheumatism, scrofula, cancer, pellagra, malaria, 
typhoid fever, syphillis or gonorrhea, pneumonia, asthma, spitting of blood, tuber- 
culosis, colitis, diarrhea, peritonitis, appendicitis, hemorrhoids, hernia, paralysis, 
general debility, influenza, or any other contagious or infectious disease”; that 
each answer was unqualifiedly true; that all answers were complete and agreed 
that the policy should not be in force and effect until and unless delivered to the 
applicant while he was alive and in good health. 

The agent who took the application stated that, when the applicant in 
answering question No, 3, said, “Stomach trouble, September, 1925,” he asked, 


“Is = all right now?” and she replied, “Yes, sir.” This was not denied by the 
appellee. 


The testimony showed that the insured had been away in Illinois; that he 
had been in continued poor health from September, 1925, to the time of his 
death and was not in good health when the policy was turned over to his sister, 
who stated that he was only in fair health then. To the question, “There wasn’t 
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anything wrong with your brother aside from that stated in the application, when 
the policy was delivered?” she replied, “No.” The proof of death submitted 
by her showed that the cause of death was “acute pneumonic phthisis”, the con. 
tributory ailment “chronic dyspepsia”. The physician also stated that he had 
treated insured for chronic dyspepsia January 18, 1926, and acute pneumonic 
phthisis April 5, 1926. : 

The policy of insurance showed the application signed, “Henry Simpson, by 
Lenora Tanner, Applicant”; that they knew his insurability would be determined 
by the answers made, no medical examination being required; that all the 
answers or statements had been read to applicant and stated: 

“That each of such is unqualifiedly true. I therefore warrant that each 
answer and statement reflects an existing fact that the company may rely upon 
them to such extent. And further, for myself and all beneficiaries under the 
policy which may be issued upon this application, I agree that, in the event any 
such answer may be discovered to be erroneous or false, or, in the event any 
such statement be discovered to be erroneous or false, even though such be 
deemed immaterial by me or the beneficiary, then, in either event, this policy 
shall stand canceled as of the date of issuance, and this regardless of the date 
of discovery of such breach. 


“I further warrant that the statements and answers above set forth are com- 
plete and that I have made no statement or answer, touching upon any of the 
above questions or statements, to any agent of the company except as set forth 
above, and I hereby bind myself and beneficiary to the truthfulness of this war- 
ranty and further, I agree that the policy to be issued on this application shall 
not be in force or effect until and unless it be delivered to me while I am in 
good health and alive, * * * I understand and agree that provisions of this 
application and the policy to be issued thereon can only be waived or modified 
by indorsement written thereon by the president or secretary of the company.” 

There was other testimony relative to the falsity of the answers to the 
— whether applicant had ever applied for insurance without getting a 
policy. 

Each of the parties asked for an instructed verdict, without asking for any 
other instructions, and the court directed a verdict for the appellee, and from 
the judgment thereon this appeal comes. 

[1, 2] This court has uniformly held since deciding St. L. S. W. Ry. Co. v. 
Mulkey, 100 Ark. 71, 139 S. W. 643, Ann. Cas. 1913C, 1339, that where each party 
asks for a peremptory instruction directing a verdict in his favor, without re- 
questing any other instructions, it is tantamount to an agreement that the ques- 
tion at issue may be decided by the court, and the court’s decision has the same 
effect as the verdict of a jury would have had, and will not be disturbed or set 
aside on appeal if there is any substantial evidence to support it. See, also, Hall 
v. Harrel, 136 Ark. 329, 206 S. W. 435; National Benevolent Society v. Barker, 
155 Ark. 506, 244 S. W. 720; Head v. Winship (Ark.) 297 S. W. 841. 


[3] The evidence is virtually undisputed that the insured had suffered from 
chronic dyspepsia from September, 1925, before the policy of insurance was 
issued in February, 1926; that he had been treated for this ailment in January 
before the issuance of it, as stated by the physician, who certified to the proof 
of death; that he was suffering from it when the application for insurance was 
made, and was not in good health on account of it, when the policy was de- 
livered as stated by the beneficiary, and was frail, thin, and emaciated, vomiting 
his food and spitting up blood from the time he returned from Illinois in Jan- 
uary and unable to do any substantial work to the time of his death. The 
physician stated that acute pneumonic phthisis is an acute type of tuberculosis 
that makes rapid destruction of the lung tissues, usually terminating ia death 
in between three and four months. Another physician, Dr. Benefield, stated 
that acute gastritis and chronic dyspepsia are an indication of tuberculosis and 
are sometimes a sure and the only symptoms of that disease. 

The warranties as to the health and physical condition of the insured both 
at the time of the application for the insurance, and, certainly at the time of the 
delivery of the policy, were false, relieving the insurance company from any lia- 
bility under the policy on that account in accordance with its terms. The testi- 
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mony is not sufficient to support the verdict, and the court erred in not instruct- 
ing a verdict in its behalf. 

(4, 5] Neither was there any estoppel of the company or waiver of its 
right to rely upon the truth of the warranties, because of the statement to its 
agent that he had seen the insured about six weeks after the policy was issued 
and told the secretary of the company of the insured’s apparent bad health. No 
premiums were due or accepted on this policy thereafter. 

This constituted no knowledge of existing facts at the time of the issuance 
and delivery of the policy, which would have invalidated the contract from its 
inception, and it cannot be said that the policy of insurance was issued and 
delivered with full knowledge of all the facts affecting its validity, or constituted 
known grounds of invalidity amounting to waiver of the conditions in the con- 
tract inconsistent with such facts. 

For the errors designated the judgment is reversed and the cause dismissed. 


BEERS v. CALIFORNIA STATE LIFE INS. CO. (Civ. 3250.) 
District Court of Appeal, Third District, California. Dec. 10, 1927. 
262 Pacific Reporter 380. 

2. INSURANCE—INSURER HAD BURDEN OF OVERTHROWING PRE- 
SUMPTION THAT INSURED WAS SANE, AND DID NOT COMMIT 
SUICIDE (CODE CIV. PROC. § 1963, subd. 28). 

In action on life insurance policy limiting recovery in case of suicide, burden 
was on defendant, under Code Civ. Proc. § 1963, subd. 28, to overthrow pre- 
sumption that deceased was sane, and died from natural cause, or to support 
affirmative defense of suicide by preponderance of clear and satisfactory evi- 
dence, direct or circumstantial. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


4, INSURANCE—PRESENCE OR ABSENCE OF MOTIVE IS RELEVANT 
TO ISSUE OF INSURED’S SUICIDE, THOUGH PROOF OF MOTIVE 
IS NOT INDISPENSABLE. 

While proof of motive is not indispensable to establish defense of suicide, in 
action on life insurance policy, presence or absence of motive is a circumstance 
going to question of quality of act under inquiry. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

6. INSURANCE—SUICIDE IS AFFIRMATIVE DEFENSE, WHICH MUST 
BE SUPPORTED BY PREPONDERANCE OF EVIDENCE TO OVER- 
COME PRESUMPTION THAT INSURED TOOK POISON BY MIS- 
TAKE OR ACCIDENT. 

Defense of suicide, in action on life insurance policy, is an affirmative one, 
which must be supported by preponderance of evidence to destroy evidentiary 
force of presumption that insured’s death occurred according to ordinary course 
of nature, or, if caused by poison, that it was taken by mistake or accident. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


14. INSURANCE—EVERY OTHER REASONABLE HYPOTHESIS SHOULD 
BE EXCLUDED BEFORE CONCLUDING THAT INSURED’S DEATH 
WAS SUICIDAL. 

In action on life insurance policy limiting recovery in case of suicide, every 
reasonable hypothesis for accounting for death, other than suicide, should be 
excluded before concluding that it was suicide, and then only from evidence 
warranting such conclusion. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


15. INSURANCE—EVIDENCE HELD TO WARRANT INSTRUCTIONS 
THAT THINGS ARE PRESUMED TO HAVE HAPPENED IN ORDI- 
NARY COURSE OF NATURE, AND THAT EVERY OTHER REASON- 
ABLE HYPOTHESIS SHOULD BE EXCLUDED BEFORE CONCLUD- 
ING THAT INSURED’S DEATH WAS SUICIDAL. 

In action on life insurance policy, evidence on issue whether insured’s death 
was suicidal or accidental Ae/d to warant instructions that presumption is legal 
deduction from particular acts, that there is disputable presumption that things 
happened according to ordinary course of nature and habits of life, and that 
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every reasonable hypothesis other than suicide should be excluded before con- 
cluding that death was suicidal. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 


Appeal from Superior Court, Butte County; H. D. Gregory, Judge. 

Action by Lillie B. Beers against the California State Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

C. E. McLaughlin and McLaughlin & McLaughlin, all of Sacramento, and 
Jerome D. Peters, of Chico, for appellant. 

Ware & Ware, of Chico, for respondent. 

- Hart, Acting P. J. This action was instituted by the plaintiff to recover on a 
life insurance policy for $1,000, issued by defendant to Nellie L. Beers, daughter 
of the plaintiff, and in which policy the latter was the named beneficiary. 

The cause was tried before a jury, and a verdict returned in favor of plain- 
tiff. Judgment was entered accordingly, from which the defendant prosecutes 
this appeal in conformity with the provisions of section 953a of the Code of 
Civil Procedure. 

While complaint is made of certain rulings, involving the question whether 
certain evidence was or was not admissible, and also the legal integrity of the 
action of the court in allowing and disallowing certain proffered instructions to 
the jury is challenged, the point the most vigorously urged is that for the verdict 
and the judgment no claim can justly be made that they derive substantial sup- 
port from the evidence. 

It appears that on the 3d day of November, 1925, the defendant issued a 
policy of insurance on the life of Nellie L. Beers in and for the sum of $1,000 
to run for a period of 20 years, in consideration of the annual payment by said 
Nellie L. Beers (to be referred to hereinafter as Miss Beers or “the deceased”) 
of a premium of $46.66; that, upon the issuance of said policy, Miss 
Beers paid to the defendant said sum; that, as above stated, Miss 
Beers was the daughter of plaintiff, and the latter was made by 
her (Miss Beers) the beneficiary of said policy, to be paid upon the death 
of the insured within the term during which the policy was to run; that on the 
Sth day of March, 1926, and “while said policy of life insurance was in full force 
and effect,” said Miss Beers died, at Chico, Butte county; that, thereafter, and 
prior to the commencement of this action, the plaintiff duly provided the de- 
tendant with proofs of the death of her said daughter, but the defendant, for 
reasons to be later explained, refused to pay the plaintiff the said sum of $1,000. 
These facts are, in appropriate language, alleged in the complaint. 

The answer, by way of a plea of confession and avoidance, admits the salient 
averments of the complaint, and then alleges: 

“That the said policy of life insurance No. 45285, executed and delivered by de- 
fendant to Nellie L. Beers, as set forth in the complaint herein, contained a clause 
reading as follows: Bt 

“Tn case of suicide of the holder, committed while sane or insane, within one 
year from the date hereof, the limit of recovery hereunder, shall be the total 
amount of the deposit paid,’ and defendant further alleges that said policy of life 
insurance was executed and delivered by defendant to said Nellie L. Beers on the 
3rd day of November, 1925, and that on the 5th day of March, 1926, at Chico, 
Butte county, Cal., the said Nellie L. Beers ended her life by taking and swallowing 
strychnine, with the intent and purpose then and there to commit, and she did 
then and there commit suicide. That defendant hereby, in accordance with the 
terms of said policy of life insurance, offers to pay, and tenders to plaintiff, the 
sum of $46.66, in full satisfaction of the obligation of defendant, under the terms 
of said life insurance policy.” 

The foregoing involves a statement of the ground upon which the defendant 
resists payment to the plaintiff of the sum which the policy issued to the de- 
ceased provided for, and constitutes the important point of this controversy. : 

It is admitted that the policy of insurance contains the provision that the self- 
inflicted death of the deceased within one year from the date of the issuance of the 
policy, whether committed while the insured was sane or insane, would operate to 
vitiate the force of the policy. : 

It is further admitted that. after the due proof of the death of insured had 
been submitted to, and filed with, the defendant by the plaintiff, and demand by the 
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latter was made upon the former for payment of the policy, the defendant tendered 
to plaintiff a check for $46.66, representing the amount of the premium paid to the 
defendant by the deceased upon the issuance and delivery by it of the policy to her, 
but that plaintiff refused to accept the check. 

[1] The testimony affords no reasonable ground for doubting that the deceased 
died from the effects of strychnine poisoning. Indeed, there was not at the trial any 
controversy upon that proposition. The single question submitted to the jury for 
decision was whether the poison was self-administered, with a suicidal intent, and, 
the jury having arrived at and returned a verdict negativing the suicide theory, 
the question as to that issue which is submitted for decision here is whether this 
court is required to hold, as a matter of law, that the result thus reached by the 
jury is devoid of sufficient support in the evidence. The evidence upon that ques- 
tion consists entirely of circumstances, certain of which, it must in frankness be 
conceded, with more or less directness lend color to the defendant’s theory of 
suicide, and yet, when those same circumstances are viewed in the light of certain 
other evidentiary considerations, disclosed by the evidence, it becomes, from the 
standpoint of a reviewing court, a problem, not free from difficulty, to account for 
the fact of the death of the deceased upon the theory that it was purposely self- 
imposed. The situation so presented, therefore, seems to lead to the conclusion that 
the case, as to the evidence, is one in which a court of review is required to accept 
the conclusion arrived at by the jury. To be more explicit, upon the question 
whether Miss Beers took the poison by mistake or with the deliberate purpose of 
destroying her life, the evidence, taken as a whole, is of a character, as to its 
evidentiary significance and effect, that renders the deductions to be drawn there- 
from necessarily, peculiarly, and entirely subject to the interpretative function and 
discretion of the jury. 

The general facts may and will be narratively stated herein; specific reference 
being given to such portions of the testimony as are deemed of special importance 
in their effect upon the conclusion herein arrived at. 


At the time of her death Nellie L. Beers was between 19 and 20 years of age. 
Her mother resided about two miles from the city of Chico. The deceased, 
however, had been for some time prior to her death residing at 434 Olive street, 
Chico, with Mr. and Mrs. Ed Miller, the latter being her sister. Although devoid 
of preliminary educational training, she conceived an ambition to ‘become a 
stenographer, and concluded to attend part-time school at the Chico high school, 
taking special training in stenography, and took up her residence with her brother- 
in-law and sister, above named, because it was more convenient to the school. It 
appears that the Millers had been residing for some time in a’ rented house, but had 
in process of construction a home of their own at 1230 South Broadway, Chico. It 
further appears that the contractors engaged in constructing the house were slow 
in completing it, and it was not ready for occupancy for some time after the date 
on which the Millers contemplated removing thereto. On the 27th day of February, 
1926, the deceased called at the drug store at which she and the Millers had been 
accustomed to making purchases, and purchased a bottle containing one-half ounce 
of strychnine sulphates. She directed the druggist to charge the strychnine to her 
personal account. It appears that she was at liberty to buy such articles as she 
might want and as are found in a drug store, and charge the same to her brother- 
in-law and sister, although the druggist stated that occasionally she would have 
some of her purchases charged to herself personally. She signed her own name to 
the written order required as a prerequisite to sales of poison. She stated to the 
druggist, when purchasing the poison that she wanted it for the purpose of de- 
stroying rats with which, she stated, the basement of the house in which they 


were then residing was infested. Neither Mr. nor Mrs. Miller knew of this 
purchase. 


A few days thereafter, although the new house of the Millers was not com- 
pleted, the latter nevertheless, removed thereto. The deceased at the time of the 
removal was not at home, and, although she expected that the removal might. take 
place at any time, she was not aware of the fact that it had taken place until she 
returned from school in the afternoon. At this juncture it is well to say that 
several weeks prior to the death of Miss Beers she and her sister, Mrs. Miller, 
went to San Francisco and purchased furniture to be installed in the new home 
of the Millers. The deceased bought a bedroom set for herself, and also purchased 





soa emee es 


i 


: 


«988 senses ae tse 


The Insurance Law Journal, Vol. 70 [Apr., 1928 


a typewriter. On the evening of March 4, 1926, the deceased, accompanied by Joe 
Magill, David Boyd, and a Mrs. Charlotte Hill, attended a moving picture show in 
Chico. It seems that there was also to take place that evening at the home of some 
friends of the Millers a social gathering of friends. The Millers and a Miss 
Opal Faulkner, who was temporarily stopping with the deceased at the Millers, 
decided to attend the party, while the deceased expressed a preference to at- 
tend the theatre party above mentioned. The deceased left her home for the 
theatre about 8 o'clock p. m. After leaving the theatre, the party went to a ta- 
male parlor to partake of refreshments. Each of the party, excepting Magill, among 
other things, ate an enchilada. While there they joined in singing several songs, 
one of which is entitled, “You Will Be Sorry Because You Cheated on Me,” and 
another, in the singing of which they all joined, is entitled “A Bicycle Built for 
Two.” During the evening Magill and Boyd spoke of engagements which would 
take them away from Chico; Boyd saying that some employment at Redding 
would take him away. The deceased thereupon said that she, too, intended going 
some place that the rest of the party “did not know”. The witnesses Boyd and 
Magill testified that while the talk was going on about “going away” the deceased 
was “jolly” and good natured. Magill positively testified that no intoxicating li- 
quors were used by any of the party at the tamale parlor, and further that, not 
only on that occasion he saw no intoxicating liquor, but on no other occasion when 
he was with the deceased did he ever see intoxicating liquor around, or see the 
deceased use intoxicating liquor of any character or in any form. Leaving the 
tamale parlor, they drove about town for a short period in the automobile of 
Boyd, who did the driving. Between 11:30 and 12 o’clock they reached the home 
of the Millers. Magill got out of the automobile, assisted the deceased out, and 
accompanied her to the door, and bade her “good night”, and the deceased there- 
upon entered the house. Magill returned to the auto, and was driven to his home, 
and Boyd and Mrs. Hill left for their respective places of residence. Between the 
hours of 12 and 1 o'clock of the morning of the 5th day of March, the Millers 
and Miss Faulkner returned from the party above spoken of, and entered the 
house. It appears that the interior of the house not then being entirely completed, 
the Millers and the deceased and Miss Faulkner occupied the same room; there 
being two beds therein. On going into the room they found the deceased in bed. 
They engaged in a general conversation, in the course of which the deceased asked 
the Millers and Miss Faulkner some questions regarding the party which they 
had attended, and also whether or not they had had an enjoyable time. In turn, 
the deceased was asked by the Millers and Miss Faulkner whether or not she had 
had a pleasant evening, to which the deceased replied that she “had a wonderful 
time”. It was shown that on the right-side of, and very near, the bed occupied 
by the deceased and Miss Faulkner, there was a table upon which Miss Faulkner 
noticed a glass containing water. The glass was almost full. The deceased slept 
on the right-hand side of the bed, and near and convenient to the table and the 
water. A short time after they had all retired, the deceased exclaimed in a loud 
voice, addressing her sister, Mrs. Miller, “Teddy, dear,” and Mrs. Miller, being 
aroused, asked her what she wanted. The deceased said, “I am awful sick”. And 
Mrs. Miller continued to testify: 


“I asked her what was the matter, and she did not answer me. She hesitated, 
and I said, ‘What is the matter, Nellie” and she didn’t answer me, and I jumped 
out of bed, and Ed (her husband) jumped cut of bed, and we 
all jumped out of bed, and I grabbed her, and I think she had 
gone into a convulsion. I said, ‘What is the matter, Nellie,’ and she said, ‘I am 
awful sick; I can’t live very long’; and I said, ‘What is the matter with you,’ and 
she said, ‘I don’t know.’ I said, ‘What makes you feel that way,’ and she said ‘I 
don’t know—I just feel like I am not going to live very long.’ I asked her if 
she had taken any laxative or anything, because that is all I had in the house to 
take; I had no medicine there, except hair tonics. She said, ‘No.’ I said, ‘Have 
you eaten anything,’ and she said, ‘No, only an enchilada.’ And I told her, I said, 
‘You are just nervous, Nellie,’ and she said, ‘Well, I feel awful bad. * * * I 
feel like I am not going to live very long.’ She said to send for mother and Joe. 

Dr. Burke, a physician in Chico, was immediately sent for, and soon arrived 
at the house, it then being about 2:25 a. m. When he entered the room, he no- 
ticed that the deceased was in a convulsive condition; she was lying on her ab- 





Life] Beers v. California State Life Ins. Co. 513 


domen, and her head was thrown back in a spasm. The doctor immediately ad- 
ministered ether to the deceased for the purpose, as he declared, of stopping the 
convulsions. “Finally,” testified the doctor, “that ceased, and she ceased breathing 
then, and I administered artificial respiration, and as soon as I did that, she start- 
ed in with another convulsion, and she beceme quite cyanotic or blue.” She had 
three convulsions while the doctor was with her, and died within ten minutes af- 
ter his arrival at the Miller home. Dr. Burke stated that the symptons indicated 
that strychnine poison was the cause of the young woman's death. At the post 
mortem examination Dr. Burke conducted an autoptical examination of the body 
of the deceased. He removed the stomach, and forwarded it to Dr. Ernest Vic- 
tors of San Francisco, a specialist in “medical diagnosis and laboratory analysis”, 
which specialty, the doctor stated, embraces the “examination of the contents of 
the human stomach”. Dr. Burke, at the autopsy, made a careful examination of 
the genitals of the deceased, and found, as he testified, that they were perfectly 
intact or normal. In other words, his examination of her procreative or gen- 
erative organs established to his satisfaction that the young woman had been sex- 
ually pure or undefiled; that his examination disclosed that she had been very 
healthy”—that is, “she was (physically) a robust young girl”. Dr. Victors received 
the stomach, with specific instruction to subject it to a diagnostic analysis with 
the view of discovering whether it contained strychnine therein. His report was, 
in substance, that he found “partially purified strychnine” in the stomach, and 
that his opinion was, from the quantity which he subjected to an analysis, that there 
was taken into the stomach between one and two grains. He further stated that 
the stomach “was almost empty. It contained,” he continued, “two or three ounces 
of emulsion”; that it contained no solid matter. The doctor further stated that 
it “would be (or is) very common” for a person taking strychnine poison without 
knowing it to say (as deceased said), upon the effect of such poison being felt 
for the first time by such person, and “before the first spasm”: “I feel sick. I 
feel that I am not going to last very long.” In other words, Dr. Victors said 
that the sensation produced in the system of one taking such poison, even where 
he did not know that he had taken it, will naturally cause the person to feel as 
if he was going to die, and so to express himself. Dr. Victors was unable to 
state definitely, in the absence of a full history of the case, of which he was not 
in possession, his opinion as to the length of time which probably intervened be- 
tween the time at which the poison was taken and the time at which death occurred. 


Miss Faulkner testified that, on hearing the deceased make the request that her 
mother and “Joe” be sent for, at the same time saying she “was going to die”, 
she (witness) immediately telephoned to Joe Magill, telling him of the serious 
condition of Miss Beers. About the same instant of time, Ed Miller, in his auto- 
mobile, departed in haste for the home of the mother of the deceased for the pur- 
pose of conveying her to the bedside of her stricken daughter. Within a few min- 
utes after thus being informed of the serious illness of Miss Beers, Magill appeared 
at the Miller home, and was followed shortly by the return of Miller with de- 
ceased’s mother. The witness testified that she and the deceased worked together 
as waitresses at Richardson’s Springs during the preceding fall; that they became 
fast friends, and, on leaving the springs, she, with deceased, went to the Miller 
home, where they resided until the death of Miss Beers. She stated that the de- 
ceased was a robust, healthy person; that she never knew of her being sick or 
heard her complain of being sick prior to the time of the illness causing her death; 
that she and the deceased became and were confidential with each other; that the 
deceased was, apparently, always happy, and (witness in effect stated) acted like 
one having no serious or troublesome cares; that deceased was an attractive girl, 
and was popular with her acquaintances, old and young; that she never, in witness’ 
presence, exhibited by her actions, conduct, or words any evidence of carrying con- 
cealed sorrows or disappointments, nor, said witness, did she ever hear of the de- 
ceased having confided to others that she was troubled from any cause, or betrayed 
in the presence of others heart sorrows or disappointments or discontentment of 
any nature. Miss Faulkner also testified that, some days prior to the death of the 
deceased, she (the witness) and Miss Beers had planned to visit, and, in fact, 
had settled upon visiting, the following week for a brief period some friends of 
the witness residing at the “Engel Mine”; that deceased seemed to be very happy 
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in contemplating the prospective visit, and with cheerful expectancy spoke of it 
the day or evening preceding her death. 

Joe Magill testified that he became acquainted with the deceased some five or 
six weeks only prior to her death, and that during that period he had frequently 
been in her company ; that they were not “sweethearts”, but merely “good friends”, 
He stated that he had never had any trouble or angry words with the deceased: 
that there was no quarrel or any exhibition of jealousy by any of the members of 
the party at the theatre or at the tamale parlor. While they (Boyd, Mrs. Hill, the 
deceased, and the witness) were taking a ride about the city after leaving the ta- 
male parlor, Miss Beers said that she desired to go homie, because she had her 
lessons to study for the following school day. As he was leaving the Miller house, 
on escorting deceased to the door on the night in question, Magill said he asked 
deceased whether “we will go to the dance Saturday night?” to which question, 
in as pleasant a manner as she had always acted, replied: “You better come down 
to-morrow night.” The witness stated that after he arrived at the Miller home 
the morning of the death of Miss Beers, he heard some one in the room suggest 
that possibly the enchilada she had eaten at the tamale parlor was the cause of her 
illness; that, acting on that suggestion, and subsequent to the passing of Miss Beers, 
knowing that Boyd and Mrs. Hill had also eaten enchiladas, he called at their re- 
spective homes to ascertain whether they, too, were suffering from an attack 
similar to that which resulted in the death of Miss Beers, but that he found that 
they were “all right”. It will be remembered that Magill himself did not partake 
of an enchilada on the occasion referred to. 

Mrs. Edna Miller testified that deceased was her favorite sister; that deceased 
had lived at her (witness’) home for about five or six months prior to her death, 
and during that period was taking a course in stenography. “She was perfectly 
welcome at our home”, said Mrs. Miller (as Mrs. Miller’s husband also testified). 
The deceased had never spoken to the witness about purchasing poison, nor did 
witness know that the deceased had ever purchased poison. Mrs. Miller stated, 
however, that the deceased had always been “morbidly afraid of rats”, and that 
she never would go into the rat-infested basement of the house, where their linen 
and clothes were customarily washed and laundered, to attend to the washing of 
her own clothes; that, as a result, whenever deceased desired to do any of her 
own washing, Mr. Miller was required to remove, for the temporary purposes of 
the deceased, the washtub to the kitchen or the floor on which were maintained 
the living rooms. Mrs. Miller further said that the deceased earned money and 
saved it; that she was always well provided with clothes; that she was, as to all 
her activities, social as well as the more serious angles of life which she caused 
to be of particular concern to her, singularly optimistic and contented—in short, 
the deceased was, declared Mrs. Miller, always cheerful and happy in all her un- 
dertakings; that the deceased attended school “of her own free will”; and _ that 
whenever she referred to her school work she expressed herself as being satisfied 
with the progress she was making in her studies. Proceeding, Mrs. Miller said 
that the deceased had been tendered two different opportunities to marry young 
men, both of whom were persons of ample financial means, and that in each of 
those cases she was offered an opportunity upon her marriage, to make a tour of 
Europe; that the young men referred to were members of families of high stand- 
ing, and were themselves of high personal character; that the deceased refused 
those matrimonial prospects. “She always said,” testified Mrs. Miller, “that she 
was not ready to marry.” The witness further stated: 

“It did not occur to me that night ( the night or morning of Miss Beers’ death) 
that she might be poisoned. In fact, I thought it was ridiculous when I heard 
them speaking of poison.” 

Ed. Miller, who, as seen, was the brother-in-law of Miss Beers, corroborated 
in all substantial particulars his wife’s testimony regarding the life and personal 
characteristics of the deceased. He supported the statement of Mrs. Miller that 
the deceased was afraid of rats, and that she (deceased) would never, for 
that reason, go into the basement of the house in which formerly they (the Millers) 
had resided, and also supported the testimony of Mrs. Miller as to the circumstances 
occurring the day and evening before and on the morning of her death. He tes- 
tified that he knew nothing of the purchase of poison by the deceased _until after 
her death. First explaining that he had a farm a short distance from Chico which 
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he himself personally managed, and that it was his custom to arise early every 
morning and leave his home in the city to go to his farm, he testified that on the 
evening of the 4th of March, 1927, as he, with his wife and Miss Faulkner, was 
about to depart for the party which they intended to, and did, attend, the de- 
ceased requested him to awaken her before he left for his farm the following morn- 
ing (the 5th), as she was required to do some studying before going to school. 
Miller stated that, three or. four days before her death, deceased said to him, or 
in his presence, that, as soon as school was out for the term, she intended, with 
Miss Faulkner, to visit friends at the Engle Mine, and thence go to Susanville. 
“In fact,” said Miller, “my wife intended to go with them.” 

George B. Whitney, a brother-in-law cf deceased, testified that deceased was 
an attractive young woman, always popular with her acquaintances, and was of a 
“sunny, cheerful disposition,” and apparently was always happy. Witness knew of 
no reason why she should not have been happy. 

Mrs. James Kelly, of the faculty of the Chico high school, and as such direc- 
tor of part-time education, testified; That she had under her supervision students 
under compulsory attendance and also special students, over the age of 18 years, 
engaged in special work; that deceased came within the latter class, and was un- 
der her (witness’) supervision. She said that she knew deceased; that she first 
called on the witness, and stated “she felt quite beyond the age of compulsory at- 
tendance, but that she was very anxious to become a stenographer”. The witness 
said that, after questioning her regarding any previous general school training she 
might have had, she (witness) planned a program for Miss Beers which would 
“fit her for her life’s work as a stenographer. She was,” continued Mrs. Kelly, 
“doing very creditable work, excepting in English, and she was making an extra 
effort to overcome that. * * * Her view of life was very optimistic. She was 
very happy. I talked to her the day preceding her death. That very day * * * 
I had sent for her, as I do my students once a week, being allowed two hours to 
interview different pupils, and I asked how she was getting along in her work, 
and she said she was getting along fast. I asked her if she was happy, and she 
said: ‘Mrs. Kelly, I never was so happy in my life and I feel I am just getting what 
I wanted. ‘* * *’ That was the last day she was in school. Those are the ex- 
act words, because I recalled them the next day. * * * She was very natural 
(referring to the day preceding her death), and always a happy girl, and always 
smiling, and a great favorite with her teachers because of her optimistic views and 
cheerfulness and she was always ready to meet their requests.” 

Two young ladies attending the school—Miss Longmire and Miss Mims—tes- 
tified that they knew deceased, having first met her at school, and that on the day 
preceding that of the death of the deceased the teacher announced in open school 
that there was to be a picnic for the students the following day, and requested 
those who could not or did not intend to attend the festivities to “raise their 
hands”, and that among a number thus indicating their intention not to attend the 
picnic was the deceased. Miss Longmire said that, although she never had talked 
to the deceased, from her observations of the latter’s mannerisms, she concluded 
that she (deceased) was very quiet and “distant” in disposition. “I liked her,” 
said the witness, “but she seemed to want to be by herself. * * * She held 
herself aloof from the other girls.” The witnesses added, though, that the girls 
that deceased “sat with (in school) she talked with, and I sat on the other side 
of the room, and I did not have occasion to talk to her. * * * She was very 
pretty, and a little bit older than the rest of us girls.” Miss Longmire said that 
attendance by the students at the picnic was not compulsory, nor were those not 
attending under duty to give any reason therefor. 

Douglas B. Miller, teacher of English in the Chico high school, testified that 
the deceased was in two of the classes conducted by him, and had been for about 
five or six weeks prior to the date of her death. He testified: 

_That “on the whole, I should say she (deceased) was rather cheerful, but I 
noticed long before the time that she passed away that she seemed to be a girl 
of moods—that is, there were times when she seemed to be cheerful and other 
times when she seemed to have something on her mind, or acted that way. She 
did not act as cheerful as at other times.” 

On cross-examination, the witness said: 


“It seemed that Nellie had a greater handicap to overcome, due to being out 
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of school, and she had to try harder than the other students, which she did; but 
I cannot say that her results were as good as the average student.” 

The witness George B. Whitney, being recalled, testified that on the afternoon 
of the 5th of March, 1927, upon the request of the chief of police of Chico, he 
searched the Miller premises, (the place where Miss Beers passed away) and, in 
the backyard of said premises, picked up a bottle containing what on investigation 
was found and pronounced to be strychnine, “about five or six ordinary steps” 
from the room in which the deceased died. “The place where I found that bottle,” 
he said, “a person would have to go through the dining room and through the 
kitchen out of the back door.” The bottle was standing, “in open sight”, in a slight- 
ly inclined position against “some small twigs and things that had accumulated un- 
der a small tree that was standing there”. Whitney also testified that, on the same 
occasion, he searched the stove in the kitchen of the Miller house, and found 
therein a piece of blue paper, of the kind commonly used in wrapping small ar- 
ticles. 

Floyd S. Bush, pharmacist at the drug store where deceased purchased the 
strychnine, testified that, on the 27th of February, the deceased visited the store 
and called for strychnine, saying she desired to use it for killing rats, of which, 
so she said to the witness, there were many “out to the house”. Miss Beers signed 
(as required by law) a written or the required form of application, whereupon the 
witness delivered to her in a bottle “one-half ounce strychnine sulphates”; she di- 
recting the witness to charge it to her personal account. The bottle bore a label 
on which were the words, “strychnine sulphates one-eighth ounce”, or strychnine 
sulphates, sixty grams.” The witness issued and delivered a duplicate charge slip 
to the deceased. This slip the deceased, as she was in the act of leaving the store, 
rolled and dropped on the floor in front of the wrapping counter. Immediately 
upon her departure, the witness picked up the slip and threw it into a waste basket. 
Bush, being shown the piece of blue wrapping paper found ‘by the witness Whitney 
in the kitchen stove in the Miller house, identified it as the paper with which he 
wrapped the bottle containing the strychnine powder he sold to the deceased. He 
stated that the deceased generally directed purchases she made at the store to 
be made against her brother-in-law, Ed. Miller, but that occasionally she directed 
small purchases to be charged to her personal account. He (the witness) said 
that the sale of strychnine for the purpose of destroying rats was not an unusual 
experience in the store or with druggists—that, in fact, the purpose for which 
such poison was ordinarily purchased was to destroy rats infesting the 
premises of the purchasers. He had known Miss Beers, he said, for 
quite a period of time; that she had been in the store, and made purchases “the 
last six months” prior to her death oftener than she had previous to that. He 
had met her socially, and knew her fairly well. The day on which she procured 
the poison, he stated: 

“She seemed to be very light-hearted and gay and walked out, and there was 
wee to indicate any reason for her to buy that outside of for rats, as she 
said.” 

The was nothing “embarrassed or strained, or unnatural or unusual, about her 
manner on that occasion”. The witness was shown the bottle assumed to have 
been the one containing the poison sold by him to the deceased, and, upon inspec- 
tion of it, said that at least eight grains of the poison had been removed there- 
from. 

There has now been incorporated herein an accurate synoptical presentation 
of all the vital testimony received at the trial. In assembling the facts, as thus 
they were revealed, the transcript has been critically examined from cover to cover. 
No line or word of the testimony has been overlooked. The probative significance 
of no circumstance, favorable or unfavorable to the one side or the other of the 
controversy, has been passed unheeded; nor have the arguments contained in the 
briefs of counsel for the respective parties been denied scrupulous examination and 
consideration. After all this, the case, upon the facts, to our minds, still involves 
a mystery not satisfactorily solved by the evidence before us. We are still under 
serious doubt with respect to the question whether Miss Beers took the poison 
with the purpose or intention of causing her death. What is the duty of a review- 
ing court in such a situation? The answer must be, as it is in other language 
given above, that it was for the jury, and not for this or any court of appeal, to 
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solve the mystery enshrouding that issue—that is, to determine the question whether 
the taking of the poison by Miss Beers was by mistake or with the deliberate de- 
sign on her part to destroy her life. 

[2, 3] It must be borne in mind that the defendant entered the trial charged 
with the burden of overthrowing the presumption that 'the deceased was sane, and 
that her death was not suicidal, but from a natural cause. Code of Civil Pro- 
cedure, § 1963, subd. 28; Jenkins v. Pacific Mut. Life Ins. Co., 131 Cal. 121, 63 
P. 180; Dennis v. Union Mut. Life Ins. Co., 84 Cal. 572, 24 P. 120; 21 Cor. Jur. 
§ 35, p. 95. It rested upon the defendant to overcome said presumption, or, in 
other words, to support the affirmative defease of suicide “by a preponderance of 
clear and satisfactory evidence, direct or circumstantial”. 37 Cor. Jur. § 443, p. 
640, and cases cited in the footnotes and also the above-named cases. And wheth- 
er the defendant introduced sufficient satisfactory proof to overcome that pre- 
sumption or to sustain that defense was a question to be solved by the jury, with 
whose conclusion we are not privileged, legally, to interfere, unless the evidence 
of suicide is upon its face obviously such as to compel us to hold that no other 
inference but that of intentional self-destruction may reasonably be drawn. Un- 
doubtedly the circumstances specially stressed by the defendant as involving con- 
clusive proof of suicide are, as before we have said, indicative of a designed 
self-administered death, and it is to be conceded, as likewise has been stated, would 
afford sufficient support to the conclusion, had such been the result of the jury’s 
deliberations, that the deceased committed suicide. But it is not true that those 
circumstances are wholly inconsistent with the theory of the plaintiff that the tak- 
ing of the poison was due to a mistake or an accident. In other words, the evidence 
disclosing those circumstances or the circumstances themselves are not upon their 
face so conclusive as in proof of the suicide theory that a reviewing court is 
compelled to accept them as constituting the correct solution of the problem pre- 
sented here for decision as against other circumstances which tend to sustain the 
presumption that the death of Miss Beers was not intentionally self-inflicted, and 
which circumstances the jury presumptively determined did satisfactorily support 
said presumption, or, in other words, were sufficient in probative force to shatter 
the attempt of the defendant to overcome the effect thereof. These circumstances 
or the evidence thereof may here well be recapitulated. The evidence that the 
basement of the house in which the deceased resided at the time she bought the 
poison was infested with rats is undisputed. The evidence that she was constantly 
in a state of fear of the rodents stands undisputed. The testimony of the druggist 
who waited on her when she purchased the poison, that he had known her quite well 
for six or seven months prior to the date of that purchase, that when she applied for 
the purchase of the poison she was apparently the happy and contented young wo- 
man that she had always appeared to be and as she was described at the trial by 
her relatives and intimate acquaintances, and that she betrayed absolutely no inner 
griefs or sorrows or agitation of mind of any character, also stands in ‘the record 
without contradiction. The testimony of the same witness that the deceased had, 
in a number of instances prior to her procurement of the poison, directed small 
purchases of other articles made by her at the drug store to be charged to her 
personal account also stands unchallenged and uncontradicted in the 
tecord. Undisputed also is the testimony of Mrs. Miller that the 
deceased always had sufficient money to pay for any articles she 
might need or thought she required. If her purpose in buying the poison’ was 
self-destruction, it is highly probable, so the jury could well have concluded, and, 
it may be assumed, did conclude, that she would have paid for the article, and 
thus have pursued a course which would have aided her materially in warding 
off knowledge by her sister and brother-in-law of her purchase of the poison. 

Again, and more important than any other consideration, taken alone, is the 
question of motive. The deceased, between the ages of 19 and 20 years, physically 
in robust health and attractive, morally clean, with no demoralizing habits, her 
whole being radiant with the sunshine of the ineffable joys of youth, popular among 
her acquaintances, possessed of an ample supply of wearing apparel, thus gratify- 
ing in full measure the vanity pardonably existent in the majority of her sex, the 
possessor in her own right of some financial means, enthusiastically ambitious to 
acquire that proficiency in an art or profession which would enhance her earning 
capacity or ability, and at the same time enlarge the scope of her usefulness in 
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the world’s multifarious activities, prior to and up to the very time of her pass- 
ing, of her own volition and free will, actually prosecuting efforts to accomplish 
the ends of that ambition, cheerfully buoyant to the day preceding that of her 
death with optimism and hope regarding the outcome of her efforts to make of 
herself a stenographer, according to her nearest relatives and intimate acquaint- 
ances, those in daily association with her, without any love entanglements or dis- 
appointments or jealousies pulling at her heartstrings—in short, a perennially cheer- 
ful, happy, moral, popular, and attractive girl, with many admiring friends and de- 
voted loving relatives, surrounded by a happy home life, and within her grasp ma- 
terial luxuries which even those better circumstanced financially might envy—there 
can be suggested no substantial or sound reason why Miss Beers should have de- 
sired to have terminated her life by her own deliberate act, while, on the other 
hand, there appears to have been every reason why she should have desired to 
live. In addition to the foregoing considerations, we have the uncontradicted tes- 
timony of Magill that, after the party had partaken of a meal at the tamale par- 
lor, and were riding about the city, the deceased stated that she desired to return 
to her home and retire for the reason that she was compelled to arise early the 
following morning for the purpose of studying her lessons before going to school. 
There is also the testimony of the deceased’s brother-in-law, Ed Miller, to the ef- 
fect that, just before she left the house to attend the theatre, Miss Beers requested 
him to call her the following morning before he departed for his ranch, to which 
he was accustomed to going early each morning, as she was required to arise 
early and devote some time to her school work before going to school, and, fur- 
ther, the testimony of Miss Faulkner and the Millers regarding the contemplated 
visit, at the end of the school term, by Miss Beers, the witness and Mrs. Miller 
to the “Engel Mine”, and the enthusiastic delight with which the deceased express- 
ed herself the day before her death regarding the prospective visit. 


Reverting now to some of the circumstances at least pregnant with suspicion 
that the death of Miss Beers was suicidal, we may specifically examine a few 
of them to ascertain whether the jury, in considering them by the light of those 
circumstances which are indicative of a want of intention to commit suicide, could 
not reasonably have found, and it may be assumed did find, that they were not 
inconsistent with the theory that the death of the deceased was the result of an 
accident or a mistake. The first of these circumstances which may be considered 
is the fact that the deceased, after calling Mrs. Miller to her bedside, several times 
declared she felt that she was going to die. This circumstance is emphasized by 
defendant as justifying the inference that the deceased knowingly took poison, and 
realized that it would produce her death. But the testimony of Dr. Victors, ex- 
plaining the effect of strychnine poisoning upon the afferent nerve center, and the 
sensation thus conveyed to the brain, furnished a hypothesis upon which the de- 
claration of deceased that she felt that she was going to die, considered with the 
other testimony, could as well have been reconciled by the jury with the theory 
that she did not know or realize that she had taken the deadly drug as with the 
theory that she knowingly took the poison. The doctor’s testimony was: That 
the effect of strychnine poison upon taking it would be to produce “slight irrita- 
bility, and, second, an impaired sensitiveness, and frequently an impending feeling 
that something is going to occur, and then the onset of spasms”. Again, he 
testified that there would be nothing very uncommon under any circumstances for 
a person whose system had in some way absorbed strychnine, “without knowing 
that they had strychnine in their system, saying, before the first spasm: ‘I feel 
sick; I feel that I am not going to last very long’”. The fact that deceased, al- 
though requesting the immediate presence of her mother and Magill, did not re- 
quest that a doctor be sent for, is also'stressed as a circumstance of potent sig- 
nificance as in support of the theory that she took the poison with suicidal intent. 
This circumstance, while properly to be considered among those pointing to suicide, 
the jury could have reasonably coincided with the presumption that the deceased 
did not intentionally destroy her life Or, it may be more accurate to say, the jury 
could have regarded that circumstance, when considered with others tending to sup- 
port the presumption, as not militating against the conclusion that the taking of the 
poison was accidental or by mistake. We need not speculate as to what the jury's 
reasoning was with reference to that circumstance when deliberating upon their 
verdict. It is clear, though, that they could well have concluded, without stretch- 
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ing their imagination beyond a reasonable conception of the situation as presented 
by the evidence, that in her agony of mind and body, suffering, as she must have 
suffered, excruciating physical pain and the mental anguish thereby superinduced, 
intensified by her belief that she could survive but a brief period of time, the per- 
sons then uppermost in her mind would be her mother and the young man who 
the evening before her death had been her companion in social diversion, and with 
whom, for a few weeks previously, she had been keeping company, and that the 
last person who, under the circumstances, she would ask for would be a doctor, 
from whose professional services, according to her declarations that her death 
was inevitable, and only a few minutes away, she could not hope to derive medical 
relief. In this connection we may call to mind the fact that Magill testified that 
he and the deceased were not, and had not been, “sweethearts”, but merely “good 
friends,” and his testimony in that particular was nowise contradicted. 

The fact that she replied in the negative to her sister’s question as to whether 
she had taken a laxative is not inconsistent with the theory that she did not know- 
ingly take the poison. She no doubt told the truth when she made the answer to 
her sister, but the jury could have consistently believed that, the ‘cause of her ill- 
ness having been inquired about by the sister she lived with, and when she believed 
she was going|to die, she would have told her that she had taken her poison, if 
knowingly she had done so. 

It is further agreed that the fact that, while in the tamale parlor, and after 
Boyd and Magill each stated that he would be required within a short time to 
leave Chico for a few days, the deceased remarked that she, too, was going some 
place that “you know nothing about”, or words to that effect, is, in view of the 
other circumstances tending to show death by suicide, very strongly indicative of 
the fact that the deceased then contemplated taking her life. This may be granted, 
and would perhaps be accepted as a reasonable interpretation of the remark had the 
jury found in favor of the defendant’s affirmative defense. But, having found 
against the defendant on that defense, this court must assume that the jury at- 
tached to the remark no such significance, but believed that the deceased then had 
in mind her prospective visit to the “Engel Mine” within a few days or weeks, and 
not any thought of self-destruction. Such conclusion by the jury as to the re- 
mark referred to is given some support by the testimony of Joe Magill that, 
when the remarks about leaving Chico were made, all the parties, including the de- 
ceased, were in excellent humor, and very happy, and that the entire conversation 
relative to leaving Chico, as were all their conversations during that evening, was 
carried on in a jocose manner and cheery spirit. 


The foregoing specific consideration of certain facts and circumstances which 
defendant well argues tend strongly, when considered with certain other facts 
and circumstances, to sustain its affirmative defense, is not for the purpose of 
weighing the testimony, but only to confirm the statement in an earlier part of 
the discussion that some of the facts and circumstances relied upon by the defend- 
ant for the proof of the suicide theory are not wholly inconsistent with the theory 
adopted by the jury that the taking of the poison by the deceased was not with a 
suicidal intent. These particular facts and circumstances, which are referable to 
the conduct, the actions and words of the deceased, aside from the cincumstances 
of the taking of the poison, that of the absence of rats from the new house of 
the Millers, and the fact of the finding of the bottle containing the remaining por- 
tion of the poison in the back yard of the Miller premises, were for the jury to 
interpret, and so ascertain their evidentiary significance—that is, to determine 
whether, being obviously consistent with the suicide theory, they were, neverthe- 
less, not inconsistent with the position of the plaintiff that the taking of the poi- 
son was by mistake. The finding implied from the verdict that these particular 
circumstances were not inconsistent with the theory that deceased took the poison 
by mistake is, as above declared, a logical deduction. 


[4] So the case, as it was submitted to the jury, appears to have developed 
substantial conflicting evidentiary considerations directly affecting the issue which 
they were called upon to decide, to wit: On the one hand, circumstances tending 
to sustain the suicidal theory, while on the other, facts and circumstances tending 
to negative or explode that theory. The two sets of circumstances stand in re- 
sistance to each other, and, as the situation thus presented must be viewed by this 
court, substantially equal in probative force. Of exceptional importance, therefore, 
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in the determination by the jury of the question whether the affirmative defense 
of suicide has been sustained by the defendant, and even of greater importance in 
the disposition of this appeal by this court, was and is the fact that there was 
an entire absence of motive in the deceased for purposely or intentionally taking 
her life. As is true in its application to the proof of the commission of crimes, 
particularly in the proof of the crime of murder, the rule is that, while the proof 
of motive is not indispensable, yet the presence or absence of motive is a circum- 
stance going to the question of the quality of the act under inquiry. 8 Cal. Jur. 
§ 152. Counsel, however, contend that it fairly appears from the testimony of the 
witness Miller that the deceased became discouraged and despondent over her 
failure to make satisfactory progress in her work in school. Miller, it will be 
remembered, said that, while in school and engaged in her studies, Miss Beers ap- 
peared to be a person of moods; that, while cheerful on occasion, she appeared 
at other times to have on her mind something that seriously bothered her. The 
significance of that circumstance, if any of importance it had in the one direction 
or the other, was like that of all the other circumstances, for the jury to deter- 
mine—that is, it was for the jury to interpret the circumstance as best they could, 
and so ascertain what was the cause of her “moods”, or whether her actions in 
that respect had any bearing upon the question whether she took the poison know- 
ingly and with the intent thus to end her life. It may be suggested, how- 
ever, that it would, indeed be surprising if the young woman had not now and 
then exhibited seriousness of thought while attempting to acquire, under the dis- 
advantageous circumstances which have been explained, sufficient familiarity with 
an art, itself difficult for a person of education to master, to enable her to put it 
to practical use. But it may be taken as true that the verdict implies, among other 
things, that the deceased was not discouraged or despondent over the slow pro- 
gress she was making in her studies, or discouraged or despondent for any rea- 
son, on the day before the morning of her death, or at any time prior thereto, and 
such finding is amply supported by the testimony of her relatives and intimate ac- 
quaintances as to her personal characteristics, her disposition, the life she led, 
etc., and notably by the testimony of her teacher, Mrs. Kelly, to the effect that 
the young woman always during her school experience displayed a “sunny” dis- 
position, and likewise appeared to be happy, that she was making a creditable 
showing in. her effort to overcome her deficiency in grammar, and that, on the 
day immediately preceding her death, having been asked by the witness how she 
thought she was progressing with her studies and whether she was happy, re- 
plied that she was getting along “fast” in her school work, and “was never so 
happy in her life”. 2 


[5] We have now given an extended consideration, in more or less detail, of 
the facts and circumstances of this case, not with the view of passing judgment 
upon the weight or evidentiary value thereof in their bearing upon the single is- 
sue involved in the controversy, but solely for the purpose of showing that the sit- 
uation presented by the record as to the evidence is of a character which forbids 
an appeal court from justly declaring, as a matter of law, that the defendant suc- 
ceeded in overcoming the presumption that the death of the deceased was not pur- 
posely self-inflicted. In this connection, it may be observed that a presumption 
is evidence (Code Civ. Proc. §§ 1957-1961), and that, while as against a proved 
fact, or a fact admitted, a disputable presumption has no weight, yet, where it 1s 
sought to prove the fact against the presumption, it still remains with the jury to 
say whether or not the fact has been proved; and, if they are not satisfied with 
the proof offered in impeachment of the presumption, they are then at liberty to 
accept the evidence of the presumption. People v. Milner, 122 Cal. 171, 179, 54 
P. 833; Ruth v. Krone, 10 Cal. App. 770, 103 P. 960; Code Civ. Proc. §§ 1961 and 
2061, subd. 2. Although it has been well said that disputable presumptions, “while 
evidence, are evidence the weakest and least satisfactory” (Savings & Loan Soc. v. 
Burnett, 106 Cal. 514, 529, 39 P. 922, 925), it is nevertheless the rule that such 
presumptions are evidence which will stand for the facts they represent until, in 
the minds of the jury, they are overcome or dispelled by clear and satisfactory 
evidence. 


[6] It will also be kept in mind that the defense of suicide in a case of this 
character is an affirmative one which is set up to destroy the presumption that the 
death of the party occurred according to the ordinary course of-nature, or, as In 
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the present case, was occasioned by the taking of the poison by the deceased un- 
der a mistake or by accident, and, as stated, that defense, to destroy the evidentiary 
force of such presumption, must be supported by a preponderance of the evidence. 
In the case of Savings & Loan Soc. v. Burnett, supra, the evidence both for the 
plaintiff and the defendant was all one way, and against the presumption—indeed 
as the court said in that case, the whole evidence was such as that it amounted 
to an admission of the fact against which the presumption was attempted to be 
invoked. The evidence here upon the question whether the death of Miss Beers 
was suicidal is manifestly conflicting. There was no admission by the deceased 
that she took the poison with suicidal intent. 

[7-9] There are certain exceptions which defendant urges to rulings bear- 
ing upon the question of the legal propriety of certain testimony and certain 
questions propounded to certain witnesses. We have carefully examined those 
assignments, and thus have assured ourselves that, even if some of the rulings 
upon which those assignments are founded were erroneous, the defendant suf- 
fered no prejudice therefrom. It may be said, however, that the assignment 
under the present head particularly stressed by the defendant is that the court 
refused to allow its counsel to refresh the memory of Joe Magill, when testifying 
as a witness called by the defendant, from the transcript of his testimony given 
at the coroner’s inquest into the cause of the death of the deceased. In one in- 
stance the court did stall an attempt by defendant’s counsel to examine the wit- 
ness Magill in the manner explained, basing its action in that particular upon the 
theory that such examination involved an attempt on the part of counsel to im- 
peach their own witness. The ground of the ruling was not tenable. It is ele- 
mentary that a witness may, for the purpose of refreshing his memory, resort 
to testimony previously given by him regarding a particular matter under in- 
quiry in a subsequent proceeding or trial involving the same issue and of which 
testimony a memorandum had been made. Greenleaf on Evidence (13th Ed.) § 
436. It has been held that the testimony of a witness given at a preliminary ex- 
amination of an accused in a criminal case may be used by him at the trial of 
the case to refresh his memory. People v. Durant, 116 Cal. 179, 213-214, 48 P. 75. 
But an examination of the transcript will show, as thus we have learned, that 
both counsel for defendant and those of the plaintiff, in questioning Magill, with 
marked detail went into the matters occurring with Magill, Boyd, Mrs. Hill, and 
deceased, while they were together the evening and night previous to the death 
of Miss Beers, thus bringing out all that the deceased did and said which could 
by any possibility throw any light on her attitude of mind or any conduct on her 
part which might expose, or tend to expose, the specific thoughts then running 
through or weighing upon her mind, if mentally she was disturbed. Besides, on 
several occasions other than the one above referred to, counsel for the defen- 
dant did refresh Magill’s memory from the transcript of his testimony given 
before the coroner, and thus brought out the important facts as the witness 
stated them to that officer. As in effect suggested, the other assignments under 
this head do not merit special notice herein. Assuming that they involved erron- 
eous rulings, the effect thereof was harmless. 


[10] Complaint is made that the court erred in its refusal to give instruc- 
tion No. 6, preferred by the defendant. The instruction, if given, would have 
told the jury that each juror was entitled to make up his or her own mind, with- 
out regard to the judgment or opinion of the other jurors, regarding the weight 
and effect of the evidence; that, if any juror reached the conviction from a con- 
sideration of the evidence that Nellie Beers committed suicide, no such juror 
“can conscientiously compromise or surrender his or her conviction in order to 
reach a verdict or to please other jurors, nor allow that belief to be influenced in 
the slightest degree by pity or sympathy”. : 

In its charge the court did instruct the jury that each individual juror had 
the right to form his or her own opinion, or form his or her own verdict. ‘The 
instruction, it is true, contained the qualification that the jurors should consult 
“harmoniously together as intelligent men and women, and try to get together 
upon a verdict; and, if any of you have made up your mind to a verdict, and you 
are persuaded by the arguments of or consultations with the other jurors that you 
were wrong, you have a right, and should change, if you can do so without 
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shocking your conscience in regard to it—that is, if you are fully convinced 
that you are wrong, don’t hesitate to change your verdict”. It is obvious that 
the qualification (which was not improper) withdrew no force from the initial 
part of the instruction declaring that each juror was entitled to “form your own 
opinion and form his or her own verdict”. The instruction at the most states 
mere commonplaces. Every intelligent man and woman must know that each 
juror of the panel trying a case is entitled to form his own conclusion regarding 
the weight and effect of the evidence, and that he or she is not compelled to 
yield any conviction to which he or she has been persuaded after a full and fair 
consideration of the evidence merely because other jurors have reached an op- 
posite or contrary conclusion. The part of said instruction italicized herein was 
given by the court in another instruction. 

_ [11] It is further objected that error was involved in giving the following 
instruction: 

“I instruct you that you are not bound to decide in conformity with the de- 
clarations of a witness or any number of witnesses which do not produce con- 
viction in your minds against a less number or any number or against a pre- 
sumption or other evidence satisfying your minds. A presumption is regarded 
as evidence, and it is for you to weigh and determine what all the evidence of- 
fered is worth and where the truth lies. It is for you to determine, if you be- 
lieve under the evidence and these instructions’a presumption exists in favor or 
against an issue involved in the case, whether or not such presumption outweighs 
positive or other testimony or evidence against it, and, if you are convinced that 
such presumption outweighs and overcomes the other testimony and evidence, 
you have the right to decide in conformity with such presumption.” 

The ground of the objection to the above instruction is, not that it does not 
abstractly state a sound rule of law, but because, as is the claim, there is no 
conflict in the evidence, that the evidence is all one way, and supports the sui- 
cide theory, and that, consequently, the instruction is inapplicable. We have 
heretofore expressed the view that there is a conflict in the evidence upon the 
single question involved in the case. The circumstances and facts tending to sup- 
port the presumption that deceased’s death was not intentionally self-inflicted, 
and hereinabove given consideration, are in direct conflict with the facts and 
circumstances tending to show that Miss Beers committed suicide. In fact, the 
true situation, legally, is that the verdict necessarily implies that the jury did not 
regard the evidence presented by the defendant to show that Miss Beers com- 
mitted suicide as being of sufficient force to overthrow the presumption referred 
to, said presumption, as we have seen, standing for the facts it represents until 
overcome by clear and satisfactory evidence— that is, clear and satisfactory to 
the jury. 

[12-15] Two other of the given instructions are criticized as not being per- 
tinent to the case as made by the evidence, viz: (1) “That a presumption is a 
deduction which the law expressly directs to be made from particular facts,” and 
that “there is a presumption of law that things have happened according to the 
ordinary course of nature and the ordinary habits of life,” which presumption 1s 
disputable, “and may be controverted by other evidence, direct or indirect.” (2) 
That “in this class of cases the rule is that every reasonable hypothesis for ac- 
counting for death other than by suicide should be excluded from the case before - 
you can conclude that it was suicide, and then only, of course, from evidence 
warranting that conclusion.” These instructions state the law correctly, and were 
pertinent to the evidentiary features of the case. 

There are no other points requiring notice herein, 

The judgment is affirmed. 

We concur: Plummer, J.; Weyand, Justice pro tem. 
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MUSGRAVE v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
(No. 27755.) 
Supreme Court of Kansas. Jan. 7, 1928. 
262 Pacific Reporter 571. 
(Syllabus by the Court.) 

1. INSURANCE—AGENT’S DELIVERY OF LIFE POLICY DURING IN- 
SURED’S SICKNESS HELD NOT WAIVER OF COMPANY’S RIGHT 
TO SET UP LACK OF GOOD HEALTH AT PAYMENT OF FIRST 
PREMIUM. 

Where an application for a life insurance policy provides that it shall not take 
effect until the first premium has been paid during the good health of the in- 
sured and that no agent shall have any right to waive any requirements, and the 
agent attempts, against definite instructions, to put it into effect by delivering 
it to the wife of the applicant, knowing that the applicant is sick and in the 
hospital at the time, the insurance company will not be deemed to have waived 
its right to the defense of lack of good health at the time of such delivery. 

(For other. cases, see Insurance, Dec. Dig. § 141[1].) 


2. INSURANCE—INTENTION TO RELINQUISH RIGHT TO REQUIRE- 
MENT PREREQUISITE TO TAKING EFFECT OF LIFE INSURANCE 
POLICY MUST BE SHOWN CLEAR UNEQUIVOCAL ACT. 

_To constitute a waiver of a prerequisite requirement to the taking effect of 

a life insurance policy, there must be a clear, unequivocal, and decisive act of 

the company, showing an intention to relinquish such right. 
(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from District Court, Trego County; Jacob C. Ruppenthal, Judge. 

Action by Ollie Musgrave against the Equitable Life Assurance Society of 
the United States. From a judgment for defendant, plaintiff appeals. Affirmed. 

Herman Long, of Wakeeney, for appellant. 

A. J. Wiles, of Hays, Robert Stone, George T. McDermott, Robert L. Webb, 
and Beryl R. Johnson, all of Topeka, and Alexander & Green, of New York 
City, for appellee. 

Hutcuison, J. This is an appeal by the plaintiff from the judgment in favor 
of the defendant life insurance company in an action on a policy issued on the 
life of the husand of the plaintiff; she being the beneficiary named in the policy. 
The defense was on the ground that the insured was not in good health at the 
time the policy was delivered, that the first annual premium thereon was not 
paid when he was in good health, and that it was delivered contrary to the rules 
and instructions given the agent. Trial was had to a jury, and a general verdict 
was rendered for the plaintiff, and answers were given by the jury to twenty- 
three special questions submitted. The court, on motion, struck out the answers 
to seven of them and modified the answer to another by striking out a qualify- 
ing clause for the support of which there was said to have been no evidence. The 
court further, on motion of the defendant, set aside the general verdict, and 
rendered judgment on the remaining special answers for the denfendant for 
its costs. 

Many questions are raised and argued as to the instructions given and re- 
fused, but most, if not all, of them become immaterial because of the final ac- 
tion of the court in rendering judgment on the answers to the special questions 
of the defendant, especially when those answers are all, or substantially all, 
supported by undisputed facts. As we see it, there remain only three questions 
for serious consideration; First, concerning the payment of the first premium; 
second, concerning the health of the insured at the time of payment and de- 
livery of policy; and, third, the right of the court to render judgment for de- 
fendant as it did, instead of granting a new trial. 

[1] On the first question we can safely eliminate all reference to rules about 
filling blanks, advancing money to pay premium, extending time to pay it, and 
prescribed rules and regulations governing agents in such matters. The jury 
found, in answer to question 7, that payment of $66.30 was made October 3, 1925, 
by plaintiff, Ollie Musgrave, to C. H. Benson. There was only one other possible 
date that could be said to concern the payment, and that was October 28, when 
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Benson, the agent, sent his own check to the company for the premium. There 
1S, ot course, some question as to what constitutes payment to the company of 
of the premium and whether a note given by the wife, as was the fact here, 
was sufficient, but such matters become secondary in this case when considered 
- ie Seetak de ae eect swerve We hese time the policy was delivered. 
be hes thecal soleus ve mention the language of the application signed 
_ “I hereby agree that the policy issued hereon shall not take effect until the 
first premium has been paid during my good health.” 

The opening statement of counsel for plaintiff is important in the way of 
showing some undisputed facts. It is in part as follows: 

“The testimoy on the part of either the defendant or the plaintiff will show 
that about the 28th of September, nine days after the policy came into the 
hands of Mr. Benson, that George Musgrave was taken sick and his sickness 
was such as made it advisable that he be taken to the hospital at Hays, Kan., 
and I believe the testimony on the part of one of the other parties will show that 
he went into the hospital at Hays, Kan., on the 28th day of September, 1925. 
He remained there at the hospital until the 27th day of October, 1925. The testi- 
mony will show that, upon Mr. Benson’s next trip out to Mr. Musgrave’s for 
the purpose of delivering this insurance policy, he was informed by Mrs. Mus- 
grave—that was on the 3d of October, 1925—he was informed by Mrs. Musgrave 
that her husband was sick and at the hospital at Hays. Mr. Benson left the 
policy of life insurance with Mrs. Musgrave, delivered it to her. The testimony 
will show that on the 29th day of October, along in the evening after supper, 
George Musgrave was taken sick again. He became violently ill, so ill that it 
was deemed advisable that he should be again sent to the hospital on the 30th 
day of October, 1925. He remained in the hospital from the 30th day of Octo- 
ber, 1925, until the 4th or 6th—well, he died about the 4th day of November at the 
hospital at Hays.” 

Instruction No. 9 was given as to facts conceded by both parties, and the 
record shows such concession was made at the time it was given by the court. A 
portion of it is as follows: ; 

“It is conceded by both parties * * * that Benson on October 3, 1925, 
delivered the policy to the plaintiff, Ollie Musgrave; that, at the time of the 
delivery, her husband, George Musgrave, the insured, was ill in a hospital at 
Hays.” 

vThe answers to the several questions submitted to the jury, other than those 
set aside, are as follows: 

“(1) Was George Musgrave in good health on September 9, 1925? A. Yes. 


* * * * * * * * * 


“16] To whom and when was the policy of insurance delivered by Benson? 
A. To plaintiff, Ollie Musgrave, October 3, 1925. 

“(7) What payment, if any of the first year’s premium, was made for the 
policy on the life of George Musgrave, and when and by whom and to whom? 
A. Payment $66.30, made October 3, 1925, by plaintiff, Ollie Musgrave, to * * * 
C. H. Benson. 


* * * * * * * * * 


“(9) What oral agreement, if any, was made between George Musgrave and 
Benson on or about September 9, 1925, as to paying the first year’s premium? 
A. Benson orally agreed to make loan to Musgrave to meet payment of first 
year’s premium. 

_. “(10) When did George Musgrave go to the hospital and during what time 
did he remain there? A. Entered hospital September 27, or 28, 1925. Discharged 
October 27, 1925. Reentered October 30, 1925. Remained until November 4, 1925. 

“ay When did George Musgrave first become ill? A. During night pre- 
ceding first entry to hospital September 27 or 28, 1925. 


“(12) When did Benson receive the policy from the defendant society? A. 
September 19, 1925. 
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“(13) When did Benson seek to deliver the policy to George Musgrave? 
A. Four or five days atter receiving policy from insurance society. 


* » * * * * * a * 


“(16) What was the illness that caused the death of George Musgrave? A. 
Encephalitis. 

“(17) Did the agent, C. H. Benson, agree with George Musgrave’to grant to 
Musgrave an extension on time until July 1926, to pay the first premium to Ben- 
son, and Benson agree to pay the first premium to the defendant? <A. No. 

“(18) Was George Musgrave in good health when he signed the application 
for insurance? A. Yes. 


“(19) Was George Musgrave in good health at the time the defendant ac- 
cepted his application for insurance? <A. Yes. 

“(20) Was George Musgrave in good health at the time the insurance policy 
was received by Benson for delivery to George Musgrave? A. Yes. 

“(21) Was George Musgrave in good health at the time when Benson first 
attempted to make delivery of the policy? <A. Yes.” 

By the express terms of the application signed by the insured the policy 
“shall not take effect until the first premium has been paid during my good 
health.’ The jury has said the premium was paid October 3, 1925. Was that 
during the good health of the insured? In the answers set aside by the court 
the jury said he was in good health on October 3, 1925. In the face of the open- 
ing statement of counsel and the admission in instruction No. 9, to say nothing 
of the hospital record, the doctor’s certificate, and the testimony of the plain- 
tif and others on the question of health, it is easily understood why the trial 
court set those answers aside. Let us get the dates in a bird’s-eye view: Ap- 
plication for insurance made September 9, 1925; policy dated September 15, 1925; 
received by agent September 19, 1925; agent attempted to deliver it four or five 
days later; insured taken sick September 27 or 28, 1925; went to hospital at 
Hays September 28, 1925; policy handed by agent to plaintiff October 3, 1925; 
insured remained at hospital until October 27, 1925; at home from October 27 
to October 30, 1925; arrived at hospital October 30, 1925; died November 4, 1925. 
There is no contention of fraud in applying for this policy. The company claims 
protection against misconduct in delivering it against specific instructions that 
: must not be delivered unless the insured is in good health at the time of de- 
lvery. 

“The effect of a clause that a life insurance policy shall not take effect un- 
less the applicant is in good health at the time of its delivery is to protect the 
company against a new element of risk through a change in the applicant’s con- 
dition arising after the company’s investigation had been made.” Priest v. Life 
Insurance Co., 116 Kan. 421, syl. par, 5, 227 P. 538. 

Benson, the agent, testified he knew when he delivered the policy to the 
wife that the insured was sick and in the hospital. His duty under his instruc- 
tions and the provision of the application, known to him and the insured, was to 
refuse to deliver the policy. This is the point in the transaction where the ir- 
regularity begins. Unless insured was in good health at the time the policy was 
delivered all parties could not help but know it was improper and illegal to de- 
liver or receive it. 

“Where false answers concerning his health were knowingly made by an ap- 
plicant for life insurance, the fact that the agent through whom the application 
was made, but who was not authorized to decide whether the policy should be 
issued, knew of their falsity, does not prevent the company from successfully 
resisting payment on the ground of such fraud.” Priest v. Life Insurance Co., 
supra, syl. par. 4. 

[2] Appellant insists that after the delivery the company has waived its 
rights and is estopped to raise the question of ill health, but the soundness of 
that contention was not recognized in the case above quoted. If the plaintiff ex- 
pects to bind the defendent by estoppel or waiver, she must clearly and unequi- 
vocally show an intent on the part of the defendant to relinquish a right. 

“To constitute a waiver of a contract right, there must be clear, unequivo- 
cal, and decisive act of the party showing an intention to relinquish the right or 





26 The Insurance Law Journal, Vol. 70 [Apr., 1928 


acts amounting to an estoppel on his part.” Cure v. Insurance Co., 109 Kan. 259 
syl. par. 198 P. 940. 

The case of Green vy. Insurance Co., 106 Kan. 90, 186 P. 970, is almost iden- 
tical with the present one, except the agent did not actually hand over the policy 
to the wife, but told her it was all right in every way and she could depend upon 
it. It was held that the conditions precedent to the taking effect of the policy 
were not waived. The very next clause in the application in this case to the one 
requiring good health and payment of premium as conditions precendent to the 
taking effect of the policy provides that agents are not authorized to waive 
anything. There could not in this case have been a clear and unequivocal intention 
of the company in the attempted delivery of the policy by the agent to re- 
a any rights of the company in violation of the very terms of the applica- 
ion. 

[3, 4] Appellant complains of the court rendering judgment for defendant on 
the answers to the special questions notwithstanding the general verdict, and 
says that, if the verdict could not stand, a new trial should be granted, for 
possibly the plaintiff might be able to add something to her testimony. The 
practice of rendering judgment on the special answers notwithstanding the gen- 
eral verdict is not at all unusual. 

“Rule followed that special findings of the jury, when inconsistent with the 
general verdict, control the latter, and judgment should be entered accordingly.” 
Tacha v. Railway Co., 97 Kan. 571, syl. par. 1, 155 P. 922. 

“Special findings of a jury control their verdict, and, although one of the 
findings is set aside for lack of support in the evidence, the court may render 
judgment on the remaining special findings notwithstanding the verdict, where 
the discarded finding does not conflict with or impair the force of the other 
findings which of themselves settle the substantial issues in the case.” Hurt v. 
Stout, 105 Kan. 54, syl. par. 1, 181 P. 623. 

The court was fully within its powers, and did not deprive the appellant of 
any legal rights in rendering judgment for defendant on the answers to the 
special questions. 

The judgment is affirmed. 


LODGE y. ORDER OF UNITED COMMERCIAL TRAVELERS OF AMER- 
ICA (LODGE, intervener). (No. 27787.) 
Supreme Court of Kansas. Jan. 7, 1928. 
(Syllabus by the Court.) 
262 Pacific Reporter 598. Z 

1. JUDGMENT—FACT DETERMINED BY COURT OF COMPETENT 
JURISDICTION CANNOT AGAIN BE LITIGATED BY PARTIES OR 
THEIR PRIVIES. Va 
A fact or question judicially determined by a court of competent jurisdiction 

is conclusively settled and cannot again be litigated by such parties or their 

privies in the same court or any other court of concurrent jurisdiction upon 
either the same or a different cause of action. 

(For other cases, see Judgment, Dec. Dig. § 720.) 

2. JUDGMENT—ISSUE AS TO WHICH WOMAN WAS WIFE OF DE- 
CEASED PROPERTY OWNER, ADJUDICATED IN PRIOR ACTION, 
COULD NOT BE AGAIN LITIGATED BY SAME PARTIES. 

Where an issuable fact in a replevin action was as to which of two women 
was the wife of the deceased owner of the property in controversy, and where 
the fact was judicially determined and no appeal taken therefrom, that fact was 
finally adjudicated and determined and could not be again litigated in another 
action between the same parties. 


(For other cases, see Judgment, Dec. Dig. § 725[2].) 
3. INSURA..CE—IN ACTION ON FRATERNAL INSURANCE POLICY, 


EVIDENCE HELD TO SHOW INTERVENER WAS WIFE OF DE- 
CEASED. , 


Aside from the fact of adjudication above mentioned, it is held that the 
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record contained sufficient evidence to show that the intervener was the wife 
of the deceased husband, and that the plaintiff was not. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 


4, INSURANCE—BENEFICIARY, STATED BY APPLICANT, EXPRESSLY 
WARRANTING STATEMENT, TO BE HIS WIFE, HELD BOUND 
THEREBY IN ACTION ON FRATERNAL INSURANCE CERTIFICATE 
AND PRECLUDED FROM RECOVERING IF STATEMENT WAS 
FALSE. : 

Where the applicant for fraternal insurance stated that the beneficiary was 
his wife and expressly warranted the truth of such statement, the named bene- 
ficiary, in an action on the certificate, is bound by such statement and, if it was 
false, cannot recover. 

(For other cases, see Insurance, Dec. Dig. § 723 [10].) 


5. INSURANCE—UNDER PROVISION THAT MISSTATEMENT OR CON- 
CEALMENT OF FACTS IN APPLICATION SHALL CAUSE FORFEIT- 
URE, FALSITY OF ANSWERS, WARRANTED TRUE, RENDERS 
FRATERNAL INSURANCE CONTRACT VOID. 

When, in a contract of insurance, the application of the insured is made part 
of the contract between the parties, and it is therein stipulated and warranted 
that the answers of the insured to questions propounded in the application are true, 
and that any misstatement or concealment of any fact shall cause a forfeiture 
of the insurance and of all rights to recover thereunder, if such answers be found 
to be untrue, the contract becomes null and void. 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 


6. INSURANCE—IN ACTION ON FRATERNAL INSURANCE POLICY, 
EVIDENCE OF FALSE REPRESENTATION IN SECURING POLICY 
HELD TO REQUIRE JUDGMENT FOR DEFENDANT. 

In an action to recover on a policy of fraternal insurance, the evidence con- 


sidered, and held sufficient to show that the policy of insurance was procured by false 
representations. 


(For other cases, see Insurance, Dec. Dig. § 819[2].) 
Appeal from District Court, Cloud County; John C. Hogin, Judge. 


\ction by Mabel E. Lodge against the Order of United Commercial Travelers 
of America on a fraternal insurance policy, im which Bertha Mae Lodge intervened. 
From a judgment for plaintiff, defendant and the intervener appeal. Reversed and 
remanded, with instructions. 


M. V. B. Van De Mark, of Concordia, and E. W. Dillon,-of Columbus, Ohio, 
for appellant. 

Tom Kennett, of Concordia, for intervener Bertha Mae Lodge. 

Park B. Pulsifer and C. L. Short, both of Concordia, for appellee. 

Hopkins, J. The action was one to recover on a policy of fraternal insurance. 
It was before this court on a previous occasion on the question of the right of the 
intervener to interplead. Lodge v. Order of Commercial Travelers, 120 Kan. 439, 
244 P. 4. The plaintiff prevailed, and the defendant and intervener appeal. 

The facts are substantially these: Chester M. Lodge and the intervener were 
married in Chicago, August 16, 1911, resided there a few months, and removed 
to New Orleans where they resided together until May 1, 1916. Lodge then went 
to Arkansas where he wrote his wife up until the holidays of that year. He was 
addicted to the use of intoxicating liquor, morphine, chloral, and yinchia. While 
at New Orleans, he set fire to himself on several occasions while in bed smoking 
or drinking, and, also, while in New Orleans, he was sent several times to parish 
Prisons for various offenses. June 28, 1916, he was incarcerated in the Arkansas 
State Penitentiary for grand larceny, where he remained until May 25, 1917. On 
June 16; 1917, he married the plaintiff at Excelsior Springs, Mo. They lived in 
Kansas City until 1918 when they removed to Concordia, Kan. March 22, 1919, he 
made application to the defendant for a certificate of insurance which was issued 
to him May 26, 1919, the plaintiff designated as wife, being named as beneficiary. 
In August, 1920, he went to Chicago to visit a sister. From there he went to Des 
Moines, registered at a hotel August 17, 1920, and later during the same day, a 
woman was registered as his wife, occupying the same room. The three days 
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following, he drove much in a taxi with a woman, during all of which time he 
was drinking. Saturday night he drove in a taxi from about 11:30 to 1 o'clock 
and was intoxicated when he returned to his hotel. At 6 o'clock Sunday morning 
he was discovered in bed smoking, with the bed on fire. At 11:30 the same morning 
he was notified that he was an undesirable guest and requested to leave the hotel. 
At 12:30 the same day his room was discovered to be again on fire. He was car- 
ried out and died soon afterwards. 

[1] The case has been hotly contested. Extensive pleadings have been filed and 
much evidence taken. An action of replevin was determined between the plaintiff 
and intervener at the April term, 1923, of the district court of Cloud county, wherein 
it was adjudged that the intervener was the lawful wife of the deceased, Chester 
M. Lodge. In that case, the jury specifically found that Chester M. Lodge was 
married to Bertha Mae Lodge on or about the 16th day of August, 1911, at Chicago, 
Ill., and that they were never divorced. Judgment was duly entered upon the 
finding, and no appeal taken therefrom. 

“A fact or question which was actually and directly in issue in a former suit, and 
was there judicially passed upon and determined by a domestic court of competent 
jurisdiction, is conclusively settled by the judgment therein, so far as concerns the 
parties to that action and persons in privity with them, and cannot be again liti- 
gated in any future action between such parties or privies, in the same court or in 
any other court of concurrent jurisdiction, upon either the same or a different cause 
of action.” 34C. J. 868. 

[2] The fact having been .once legally determined in a court of competent 
jurisdiction, that the intervener was the wife of Chester M. Lodge from August 16, 
1911, to the date of his death, disposed of that question. It could not be again 
litigated. That fact was settled—adjudicated and was finally determined. Whitaker 
v. Hawley, 20 Kan. 317, 1 P. 508; Smith v. Auld, 31 Kan. 262, 1 P. 626; Redden 
v. Metzger, 46 Kan. 285, 26 P. 689, 26 Am. St. Rep. 97; Lux v. Columbian Fruit 
Canning Co., 120 Kan. 115, 242 P. 656, and cases cited. And since Bertha, the inter- 
vener, was the lawful wife of Chester M. Lodge, Mabel E., the plaintiff, was not. 
Evidence of the former trial and adjudication between the plaintiff and the inter- 
vener was not admitted in evidence in the instant case. It was, however, duly offered, 
is found in the present record, and may be considered as though admitted. But, 
it is argued, the plaintiff was entitled to recover as a dependent even though she was 
not the lawful wife of the deceased. The question in various phases has had con- 
sideration by numerous courts—some favorable to plaintiff's contention, and some 
opposed. Citations and discussion of the question are unnecessary here because 
more decisive points control the decision. 

A breach of warranty by the deceased in the application voided the contract 
not only as to the plaintiff, but as to the intervener. The application signed by Lodge 
contained this language: 

“T hereby * * * apply for membership in the order of United Commercial 
Travelers of America. Such membership is to be based upon the following state- 
ment of facts, each and all of which are warranted by me to be true. * * * 

“1. Name in full. Chester Melvin Lodge. * * * 

“4. Payment in case of death by accident under the provisions of the constitu- 
tion. Beneficiary’s Christian and surname in full. Mabel Esther Lodge. * * * 
Relationship to me is that of wife. * * * 


“11. Do you use spirituous, malt, or other intoxicating liquors? No. State 
kind used. ———. Average daily quantity. ———. To what extent have you 
used them in the past? Moderate. Have you used any of them to excess? No. 
Do you use Morphine? No. Opium? No. Cocaine? No. Chloral? No. Or 
other narcotics? No. * * * 


“And I hereby agree with the said order that I will comply with all the re- 
quirements of its articles of incorporation, constitution, laws, rules, and regulations, 
and that any misstatement or concealment of any fact shall cause a forfeiture of 
my membership and insurance in said order and shall also cause, as to myself, and 
my beneficiary or beneficiaries, a forfeiture of all rights to indemnity, and to the 
recovery of anything whatsoever on account of any certificate of membership or 
insurance which may be issued to me by said order.” 

The policy issued to Lodge contained ‘this language : aid 

“This certificate. the constitution, by-laws, and articles of incorporation of saX 
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order, together with the application for insurance signed by said insured member, 
shall constitute the contract and shall govern the payments of benefits. * * *” 

Part of article 4 of section 4 of defendant’s constitution reads: 

“Any misstatement, misrepresentation, fraud or concealment of fact by a per- 
son in obtaining or regaining membership in the order shall render null and void 
any certificate of membership or insurance issued to him.” 

The defendant claimed breaches of warranty, first, in designating the plaintiff 
beneficiary as his wife when she was not in fact his true and lawful spouse; second, 
in answer to question No. 11-in his.application as above set out. 

{3] As before stated, it was adjudicated between plaintiff and intervener that 
plaintiff was not the lawful wife of the deceased. Technically, that adjudication 
did not settle the question between the plaintiff and the defendant, nor did it settle 
the question of whether the deceased breached his warranty in representing to the 
defendant that the olaintiff (Mabel E. Lodge) was his wife. Entirely aside from the 
adjudication, however, the record contains evidence, which need not be detailed, 
which shows beyond peradventure of a doubt that the intervener, Bertha Mae Lodge, 
and deceased were duly married, never divorced, and that she was his wife at the 
time of his death, and that the plaintiff, Mabel E. Lodge, was not his lawful wife 
at the time he made application for the policy or at the time of his death. 

{4] From which it appears that the deceased in his written application to the 
defendant for the insurance in controversy represented the plaintiff, Mabel E. Lodge, 
to be his wife when in truth and in fact she was not. The plaintiff contends that 
the representation was a designation only—a contention with which we cannot 
agree. The language of the application above set out is so clear as to need no 
interpretation, and the statement by the applicant, “That any misstatement of any 
fact shall cause a forfeiture of my insurance and shall cause, as to myself and my 
beneficiary, a forfeiture of all rights to indemnity and to the recovery of anything 
whatsoever on account of any certificate of insurance which may be issued to me”, 
was and is binding upon both claimants. It has been repeatedly held that, where the 
contract makes the answers warranties, its validity depends upon the truthfulness 
of the answers. 

[5] In Hoover v. Royal Neighbors, 65 Kan. 616, 70 P. 595, it was said: 

“When, in a contract of insurance, the application of the insured is made the 
basis for, and a part of, the contract between the parties, and in the contract so 
made it is stipulated and warranted that the answers of the insured to questions pro- 
pounded in the application are literally true, and it is also stipulated that if any 
such answer be found to be not literally true the contract shall become absolutely 
null and void, the validity of the contract depends on the truthfulness of the an- 
swers, and not on the materiality of the answers to the risk assumed. The contract 
of the parties having made the answers of the insured material, the same is 
avoided if such answers be found untrue.” Syl. 

See, also. Green v. Annuity Association, 90 Kan. 523, 135 P. 586; Becker v. 
Surety Co., 105 Kan. 99, 181 P. 549: Glasgow v. W. O. W., 107 Kan. 354, 191 P. 
470; Hiatt v. W. O. W., 107 Kan. 359, 191 P. 472; Steele v. W. O. W., 115 Kan. 
159, 222 P. 76. 

In Brotherhood of Railway Trainmen v. Merideth, 146 Ark. 140, 225 S.\ W. 
337, it was held that: 

“Where the applicant for fraternal insurance stated that the beneficiary was his 
wife, and expressly warranted the truth of such statement, the named beneficiary 
cannot in an action on the certificate claim that such statement was a mere repre- 
‘sentation, and, if such statement was false, there could be no recovery.” Syl. 8. 

“Where the applicant for fraternal insurance stated that the proposed bene- 
ficiary was his wife, which statement was reauired by the insurer, and insured war- 
ranted such statement recovery cannot be had by the beneficiary on the theory that, 
if not the wife of insured, she was a lawful dependent, since the warranted state- 
ment must be substantially true.” Syl. 9. 

See, also, Koerts v. Insurance Co., 119 Wis.. 520, 97 N. W. 165; Stribling v. 
Fraternal Aid Union, 107 Neb. 363, 186 N. W. 317. 

It is contended that defendant is precluded from setting up a breach of war- 
ranty because it failed to. tender back the premiums paid for the insurance. The 
exact question appears not to have been passed on by this court. It would seem, 
however, that failure to pay back the pittance received in premiums by the defend- 
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ant should not deprive it of this defense. The insured had full knowledge of the 
fact that the contract was invalid because of his fraudulent misrepresentations. 
In Taylor v. Grand Lodge, A. O. U. W., 96 Minn. 441, 105 N. W. 408, 3 L. R. A. 
(N. S.) 114, the Supreme Court of Minnesota, passing upon a similar question, had 
this to say: 

“The claim that a party who has by false and fraudulent representations secured 
membership in an order of this character has an absolute right to the return of the 
money which he has paid into its treasury upon the discovery of his fraud, to say 
the most, rests upon a very meager foundation of merit. Such a rule is an invita- 
tion to fraud. If all moneys thus voluntarily paid can be recovered or must be 
returned by the insurer as a condition precedent to pleading the fraud as a defense, 
a party who contemplates obtaining insurance by false representations may well feel 
that he is taking no chances of loss, but is entering upon a transaction in which 
he stands to gain large returns without any possibility of endangering his invest- 
ment. If the fraud is never discovered, the beneficiary under the policy which will be 
issued to him will receive the full benefit of the contract. If it by chance is dis- 
covered, his estate will receive back all that has been paid by the guilty party, and 
the trouble and expense attending upon the transaction will be thrown upon the in- 
nocent party. As the beneficiary certificate upon which this action is brought was 
obtained by fraud, the lodge was not required to return what it had received for 
assessments as a condition of availing itself of the right to elect to treat the con- 
tract as void ab initio.” 


See, also, National M. F. of Ins. Co. v. Duncan, 44 Colo. 472, 98 P. 634, 20 L. R. 
A. (N. S.) 340; Hexom v. Knights of Maccabees of the World, 140 Iowa, 41, 117 
N W. 19; Hermann v. Court of Honor, 193 Ill. App. 366; Waltz v. Workmen’s Sick 
and Death Benefit, etc. (Sup.) 141 N. Y. S. 578; Elliott v. Knights of Modern Mac- 
cabees, 46 Wash. 320, 89 P. 929,13 L. R. A. (N. S.) 856; Showalter v. M. W. A., 
156 Mich. 390, 120 N. W. 994. 


[6] One of the defenses pleaded by the defendant was that the contract 
of insurance was void because of misrepresentations by the insured that he 
had never used intoxicating liquor or narcotics to excess. The intervener 
testified at length and in detail showing that the deceased used both liquor 
and narcotics to excess. The evidence, which need not be detailed, shows be- 
yond any question that the deceased practically from the time of his marriage 
to the intervener, and up at least until the time he was incarcerated in the peni- 
tentiary of Arkansas, used liquor and narcotics to great excess and on various 
occasions was committed to prison because of different crimes. This proof on the 
part of the intervener shows conclusively that the representations by the deceased 
in obtaining the insurance in question were false and precludes her from recovery. 
She has no right to recover when she knows and testifies to facts which show beyond 
question that the insurance was procured through misrepresentation. 

Numerous other questions ably presented in the briefs need not be discussed. 
We are convinced that to compel payment of the insurance, under ali the circum- 
stances, would constitute a miscarriage of justice. 


The judgment is reversed and the cause remanded, with instructions to enter 
judgment for the defendant. 


METROPOLITAN LIFE INS. CO. et al. v. WILLIAM BROWN’S ADM’R et al! 
Court of Appeals of Kentucky. Dec. 6, 1927. 
300 Southwestern Reporter 599. 

2. INSURANCE—MINOR EMPLOYER’S ATTEMPTED TESTAMENTARY 
DISPOSITION OF PROCEEDS OF GROUP POLICY ON HIS LIFE 
HELD INEFFECTIVE AS ASSIGNMENT UNDER POLICY PROHIBIT- 
ING ASSIGNMENTS (KY. ST. § 4826). 


_ Attempted testamentary disposition by minor employee of proceeds of group 
insurance policy on his life, ineffective as will under Ky. St. § 4826, was not ef- 
fective as assignments of insurance, where group policy provided that no assign- 
ment by any employee of insurance thereunder should be valid. 

(For other cases, see Insurance, Dec. Dig. § 203.) 
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3. INSURANCE — PROVISION PROHIBITING ASSIGNMENT BY EM- 
PLOYEE OF INSURANCE UNDER GROUP POLICY COVERING EM- 
PLOYEES’ LIVES HELD VALID. 

Provision in group policy, taken out by employer, covering lives of employees, 
that no assignment by any employee of insurance thereunder should be valid, was 
reasonable and valid stipulation. 

(For other cases, see Insurance, Dec. Dig. § 203.) 


4. INSURANCE—ATTEMPT TO CHANGE BENEFICIARY IN MANNER 
OTHER THAN THAT WHICH POLICY PRESCRIBES AND REGU- 
LATES IS INEFFECTUAL. 

Where policy prescribes and regulates method of changing beneficiaries, attempt 
to make such change in any other manner is ineffectual. 
(For other cases, see Insurance, Dec. Dig. § 587.) 


5. INSURANCE—UNDER GROUP POLICY REQUIRING COMPANY’S IN- 
DORSEMENT OF CHANGE OF BENEFICIARY, MINOR EMPLOYEE’S 
ATTEMPTED TESTAMENTARY DISPOSITION OF PROCEEDS WAS 
INEFFECTIVE TO CHANGE BENEFICIARY (KY. ST. § 4826). 

Under group policy covering lives of employees and requiring company’s in- 
dorsement to make change of beneficiary effective, attempted testamentary disposi- 
tion by minor of proceeds of policy, ineffective as will under Ky. St. § 4826, could 
not operate as change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Circuit Court, Harlan County. 

Action by William Brown's administrator and others against the Metropoli- 
tan Life Insurance Company and others, in which Annie Brown asserted a claim. 
From a judgment adverse to her, Annie Brown appeals. Reversed and remanded. 

B. B. Snyder, of Williamsburg, for appellants. 

Lee & Snyder, of Harlan, for appellees. 

SanpipcE, C. The Perkins-Harlan Coal Company carried group insurance on 
the lives of its employees. William Brown had been its employee long eriough to 
be entitled to insurance, and there had been issued and delivered to him a certificate 
to the effect that he was insured to the amount of $500 subject to the terms and 
conditions of the group policy held by the coal company. He selected and his 
certificate of insurance designated his grandmother, appellant Annie Brown, as the 
beneficiary. He subsequently married appellee Rhoda Brown and continued to work 
for the coal company until the date of his death. The group policy issued to and 
held by the coal company and the certificate of insurance issued to and held by 
William Brown both provided that the right to change the beneficiary was re- 
served. Before his death insured executed a last will and testament by which he 
devised this insurance to his wife. He was only 19 years of age at the time of his 
death. After his death a controversy arose between his surviving widow and his 
grandmother as to whether the one or the other was entitled to the insurance. The 
insurance company acknowledged its liability and paid the $500 into court for dis- 
position in accordance with the judgment of the court. The pleadings made the 
issue between the grandmother, appellant Annie Brown, and the surviving widow, 
appellee Rhoda Brown, and the trial court, upon submission under the above agreed 
state of facts, adjudged that the surviving widow, appellee Rhoda Brown, was en- 
titled to the insurance. Appellant, the grandmother, prosecutes this appeal from 
that judgment. 

Section 4826, Kentucky Statutes, provides: 


“No person under 21 years of age can make any will, except in pursuance of a 
power specifically given to that effect, and except, also, that a father, though under 
21 years of age, may appoint by will a guardian to his child.” 

[1, 2] Under this statute, due to the fact that he was under 21 years of age, the 
attempt by William Brown to dispose of the proceeds of this insurance policy, if it 
could be held to be his estate, was ineffective for the purpose because prohibited. 
Appellee insists, however, and the trial court seems to have concluded, that the will, 
although ineffective as such, was effective as an assignment of the insurance to the 
wife of insured and effected a change of beneficiary. Lockett v. Lockett, 80 S. 
W. 1152, 26 Ky. Law Rep. 300, is relied upon largely by appellee as sustaining the 
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judgment herein. In that case the insurance upon the life of the insured was in a 
benevolent assessment company, the Woodmen of the World. The father of in- 
sured was designated in the policy as the beneficiary. After the insurance was 
effected insured married. After that time insured, in the presence of his father, the 
designated beneficiary, delivered the policy to his wife and declared to her in the 
presence of his father and others that the insurance was for her benefit and that he 
gave it to her. She received the policy and kept it until after the death of the 
insured. The right of an insured to assign his insurance was there discussed at 
length, and in consonance with the principles of law governing assignments of 
choses in action it was held that what was there done amounted to an assignment of 
the insurance, which effected a change of beneficiary. The Lockett Case is by iar the 
strongest optnion supporting the contentions of appellée and the judgment of 
trial court herein. 

[3] The group policy contained this provision: “No assignment by any em- 
ployee of the insurance under this policy shall be valid.” The certificate of insur- 
ance issued and delivered to insured contained this stipulation. “No assignment by 
any employee of his insurance under the policy referred to in the foregoing certificate 
shall be valid.” The chief reason the coal company had for effecting and keeping 
paid the cost of this insurance for its employees was that they might thereby be 
induced to continue in its service. Such tendency as the insurance had to that end 
would be destroyed completely by the assignment of the policy and its benefits. 
Hence the stipulation against assignment of the insurance was wholly reasonable 
and must be upheld. This provision of the contract of insurance seems effectively 
to close the door to relief for appellee under the principles of the Lockett Case, supra, 
and those cited by counsel for appellee which have followed it. The contract 
expressly provided that this insured could not assign his insurance. 

The group policy contained this provision: 

“Any employee while insured hereunder may, from time to time change the 
beneficiary by filing written notice thereof at the home office of the company, 
accompanied by the certificate covering the insurance hereunder on such employee. 
Such change shall take effect upon indorsement covering the change by the com- 
pany on such certificate, and not before.” 

The certificate of insurance delivered to insured contained this clause 

“In the event of the death of the insured from any cause at any time or place 
while in the service of the Perkins-Harlan Coal Company and during the continuance 
of this certificate of group insurance, the amount of insurance then in force upon 
the life of the insured will be payable to the beneficiary named, if alive; if not, to 
the estate of the insured as provided .in the application, but said beneficiary can be 
changed at any time by the insured, such change to take effect upon receipt of the 
request at the home office of the Metropolitan Life Insurance Company.” 

[4] These provisions of the contract of insurance set forth the plan by which 
the reserved right to change the beneficiary might be made effective. The general 
rule, supported by the great weight of authority, is that where the policy prescribes 
and regulates the method of changing beneficiaries, any attempt to make such change 
in any other manner is ineffectual. 14 R. C. L. 1390, § 555; McLaughlin v. McLaugh- 
lin, 104 Cal. 171, 37 P. 865, 43 Am. St. Rep. 83: Courtois v. Grand Lodge, etc., 
135 Cal. 552, 67 P. 970, 87 Am. St. Rep. 137; Rollins v. McHatton, 16 Colo. 203, 
27 P. 254, 25 Am. St. Rep. 260, and note; Ellis v. Fidelity, etc.. Co. of New York, 
163 Iowa, 713, 144 N. W. 574, L. R. A. 1915A, 109; Ancient Order of Gleaners v. 
Bury, 165 Mich. 1, 130 N. W. 191, 34 L. R. A. (N. S.) 277; Knights of Maccabees of 
World v. Sackett, 34 Mont. 357, 86 P. 423, 115 Am. St. Rep. 532; Thomas v. 
Thomas, 131 N. Y. 205, 30 N. E. 61, 27 Am. St. Rep. 582; Independent Order of 
Foresters v. Keliher, 36 Or. 501, 59 P. 324, 1109, 60 P. 563, 78 Am. St. Rep. 785; 
Deal v. Deal, 87 S. C. 395, 69 S. E. 886, Ann.:Cas. 1912B, 1142, and note. Notes 
19 Am. St. Rep. 790; 5 L. R. A. 96; L. R. A. 1915A, 581; Ann. Cas. 1914D, 1128. 


[5] The contract of insurance now in question having provided a particular 
method by which the beneficiary might be changed, which did not contemplate that 
that could be done by insured making a will, it would seem to be impossible to con- 
clude, even if insured were of that age at which under our statutes he could 
make a valid will, that he could by will change the beneficiary. If the contract of 
insurance had provided that insured could change the beneficiary by will, there would 
be some substance to appellee’s contention that though he was under 21 years ot 
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age he could validly dispose of this insurance by will under the first exception noted 
in section 4826, supra, Kentucky Statutes—that is, that he had made this will in 
pursuance of a power specifically given to that effect. Since the contract of in- 
surance did not so provide, however, but provided another altogether different 
method by which a change of beneficiary of the insurance might be effected, it can- 
not be said that the will of this infant which undertook to dispose of his insurance 
was made pursuant to a specific power so to do. 

The court is constrained to the view that for the reasons indicated the effort of 
insured to change the beneficiary of his insurance by attempting to devise it to his 
wife was ineffectual for the purpose. Under the agreed facts hereof the trial court 
erred in not awarding the proceeds of this insurance to Annie Brown, the grand- 
mother of insured, who was named as its beneficiary by his insurance contract. 

Reversed and remanded: for a judgment consistent herewith. 


SECURITY BENEFIT ASS’N OF TOPEKA, KAN., v. PAYNE. 
Court of Appeals of Kentucky. Dec. 14, 1927. 
300 Southwestern Reporter 861. 

3. INSURANCE—FINDING THAT FRATERNAL LIFE INSURANCE SO- 
CIETY HAD NOT PAID SUM DUE UNDER CERTIFICATE TO 
BENEFICIARY HELD NOT AGAINST PREPONDERANCE OF EVI- 
DENCE. 

Finding of jury that fraternal life insurance society had not paid sum due 
under certificate to beneficiary, who claimed that her purported signatures to 
instruments evidencing payment of sum due were forged, Ac/d not against pre- 
ponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 


8. INSURANCE—INSTRUCTION IN ACTION ON FRATERNAL BENEFIT 
CERTIFICATE, WHERE BENEFICIARY CLAIMED THAT SIGNA- 
TURES ON INSTRUMENTS EVIDENCING PAYMENT WERE 
FORGED, HELD NOT CONFUSING AND TO COVER ENTIRE CASE. 
Instruction in action on fraternal benefit certificate, in which beneficiary 

claimed that her purported signatures on instruments evidencing payment to 
her of sum due under certificate were forged, that jury should find for ben- 
eficiary unless society had paid her the sum due, that it should deduct any sum 
paid to her by agent of society and any further sum that beneficiary had con- 
sented that agent might retain, Aeld not confusing and to aptly submit every 
point in controversy. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 

” Appeal from Circuit Court, Kenton County, Criminal, Common and Equity 

ivision. 

Action by Kate Payne against the Security Benefit Association of Topeka, 
Kan. From a judgment in favor of plaintiff, defendant appeals. Affirmed. 

Myers & Howard, of Covington, and L. D. Greene, of Louisville, for appellant. 

Robert C. Simmons, of Covington, for appellee. 

Locan, J. On the trial of this case in the Kenton circuit court a jury returned 
a verdict in favor of appellee for $2,895. The case is one to be determined from 
the facts, and the facts are most peculiar. A serious fraud has been perpetrated 
either by the appellee or the agent of appellant. 

Edward W. Payne died on the 2d day of June, 1925. At the time of his 
death he was the holder of a benefit certificate, calling for the payment of 
$3,000, in appellant, which is a fraternal insurance society. There were some 
small deductions from the face of the policy not material to notice. The appellee, 
Mrs. Kate Payne, wife of Edward W. Payne, was the beneficiary in the cer- 
tificate. John D. Davis was the local representative of appellant in Kenton and 
Campbell counties. He was the district manager in these two counties, and 
he was the financier, that is, the officer who collected and remitted dues for the 
local lodge to which Edward W. Payne belonged. 

Upon the death of Edward W. Payne, Mr. Davis notified appellant of his 
death, and requested that necessary blanks be forwarded for proofs: of his death. 
Within a few days thereafter the appellee called at his office with proofs of the 
death of her husband and requested Davis to forward the proofs to the head 
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office at Topeka, Kan. This he did. A few days later he was advised that it was 
necessary to support the proofs by an additional affidavit, and appellee again 
visited his office and the affidavit was prepared and forwarded to the head office 

The transactions between Mr. Davis and the appellee covered the period 
between the 10th of June and the 10th of August, 1925, and we shall not under- 
take to give the dates upon which any particular thing was done. The appellee 
took the benefit certificate to the office of Mr. Davis, and he explained to her 
that it was necessary to sign a receipt acknowledging payment of the amount 
due under the certificate, which receipt was printed in blank on the certificate. 
Appellee admits that she signed this receipt, but claims that it was not filled in 
at the time it was signed by her, and that she signed it because she was advised 
by Mr. Davis that it was necessary that it be executed before she could receive 
payment of the amount due. Mr. Davis testified that the receipt was filled in 
when she signed it. But their disagreement on this particular transaction is not 
material. The receipt was signed and the benefit certificate forwarded to the 
home office. After this there is no agreement on any point about any matter in 
the testimony of Mr. Davis and the appellee. Mr. Davis testified that in a few 
weeks he received a voucher from the home office whereupon he notified appellee 
and she came to his office and indorsed the voucher. He witnessed her signa- 
ture on the indorsement, and her signature was also witnessed by the stenog- 
rapher in his office, Mrs. Minnie Ormes. The voucher was returned to the home 
office, and thereafter a check payable to appellee was sent to Mr. Davis for de- 
livery to her. He notified her that the check had been received. 


So that the next transaction, according to Mr. Davis, may be understood, it 
is necessary to digress and bring another element into the facts. In 1921, which 
was some years before Mr. Davis became connected with appellant, and before 
he knew appellee, he learned that appellee had collected from another fraternal 
insurance company, the Protected Home Circle, a policy for $1,500, which had 
been carried by her brother. From some source Davis had received information 
that the collection of this sum by appellee was fraudulent. He wrote the Pro- 
tected Home Circle disclosing his information and proposing to that society 
that he would undertake the collection of the $1,500 with interest from appellee 
upon a contingent fee basis equal to one-half of what he might collect, and 
that his efforts would be without any expense to the society. His proposition 
was accepted, and the matter placed in his hands for collection. He wrote a 
letter to appellee about the claim, and he testified that he had seen her on sev- 
eral occasions about it and that she had acknowledged that the sum was fraudu- 
lently collected and that she would repay it. She told him, according to his 
testimony, that her husband was in ill health and was carrying a benefit cer- 
tificate for $3,000 in appellant. She proposed that she would keep up the payment 
of premiums and upon his death she would pay the claim out of the proceeds 
of the benefit certificate carried by her husband. 


When Mr. Davis received the check for $2,895 from the appellant he testified 
that he advised appellee of that fact, and she then came to his office. They dis- 
cussed the claim against her in favor of the Protected Home Circle, and she 
agreed that she would pay the claim with interest out of the proceeds of the 
check. He gave her the check and she indorsed her name across the back there- 
of in the presence of himself and Mrs. Ormes, and both he and Mrs. Ormes 
witnessed her signature. At the same time he caused to be prepared an agree- 
ment, which was signed by the appellee and witnessed by Mrs. Ormes, where- 
in appellee agreed for him to retain out of the check the sum of $1,965 as full 
settlement of the claim against her in favor of the Protected Home Circle. After 
she had signed this agreement or consent that he might retain that sum out of 
the proceeds of the check he told her that the balance going to her was $930, 
and he would not have the money to pay that sum until the check should be col- 
lected, which would be in a few days. He deposited the check to his credit, and 
within a few days appellee came to his office and he delivered to her cash and 
she executed to him a receipt for the $930. The receipt shows the denomination 
of the bills, giving their numbers. She explained to Davis that she wanted the 
payment in cash because she did not want some of her relatives to know that 
she had received the money. | 

With this record the original receipt executed by appellee on the benefit 
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certificate is brought up, as is also the voucher with the indorsement of appellee 
thereon witnessed by John D. Davis and Minnie Ormes, the check with the 
indorsement of appellee witnessed by the same parties, the original agreement 
for Davis to deduct $1,965 from the proceeds of the check, signed by appellee and 
witnessed by Minnie Ormes, and the original receipt for the $930, signed, by 
appellee. In addition, the original check for $930 given by Davis to the bank 
when he obtained that sum of money to pay appellee is made a part of the 
record. The receipt for $930 signed by appellee was written by Davis. He had in- 
structed his stenographer to prepare the receipt before she left the office, but she 
was not present when appellee came to get the money. As he could not find the 
receipt which had been prepared by his stenographer, he wrote another, which 
was signed by appellee. 

All the above matters were testified to by John D. Davis, and he is cor- 
roborated fully by Mrs. Ormes. According to his testimony, supported by that 
of Mrs. Ormes, appellee has been fully paid the proceeds of the benefit certificate, 
and the documentary evidence submitted by him substantiates his testimony in 
every respect. 

Turning now to the testimony of appellee as given by her, we find a state 
of facts which are exactly the opposite of the facts disclosed by Davis. She 
admitted that she went to his office and signed the receipt on the benefit cer- 
tificate, but thereafter she was not in his office until the 10th day of August. 
She had called up his office on several occasions to find out if her check had 
been received, and each time she had been advised by Davis that the board of 
directors of the society had not met. Becoming suspicious, she caused her 
niece to call him up for the purpose of finding out what he would say to her, and 
he told the niece substantially the same thing. On the 10th day of August she 
took her niece with her and went to call on Davis at his office. When she 
arrived he was not in, and she waited for him to return. When he returned he 
told her that he had already settled with her and that he had her receipts. Quite 
a violent scene took place between them, as testified to by her and her niece. She 
left the office and went into another office in the building, where she remained for 
a short while, and, not being satisfied with her interview with Mr. Davis, she re- 
turned to his office. She and her niece both testified that they saw Davis in the 
office of Mrs. Ormes and heard him say to Mrs. Ormes that it appeared that 
he was going to have trouble about the matter and he had always paid her 
well and that she must stand by him and he would see that she was well paid. 
This is the substance of the statement they claimed they heard Davis ma!-e to the 
stenographer. Appellee postively denied that she had ever received one cent of 
the money, or that she had indorsed the voucher or the check, or that she signed 
any agreement that Davis should deduct the $1.965 from the proceeds. of the 
check, or that she signed the receipt for the $930. She denied that the signa. 
ture appearing on any of these papers was her signature. She admitted that in 
1921 she had a letter from Davis about the claim in favor of Protected Home Cir- 
cle, but testified that she ignored the letter and that she had never had any con- 
versation with Davis at any time about that claim. 


In rebuttal the appellant introduced four bankers who examined the signa- 
tures of appellee to the papers which she admitted she had signed and to cer- 
tain checks which were introduced, and in the main they testified that in their 
judgment the signatures which appellee denied were written by the same person 
as were the signatures which she admitted were hers. 


[1-3] Taking the evidence as a whole it preponderates in favor of the ap- 
pellant; but this court cannot substitute its judgment about such disputed ques- 
tions of facts for the judgment of a properly qualified and instructed jury. If 
this court should set aside the verdict of juries because it disagreed with their 
findings when there is substantial evidence on both sides of controverted fact it 
would be invading the province of juries and would tend to destroy the right of 
trial by jury. Where there is substantial evidence on both sides of a question of 
fact a jury may believe the evidence of one witness as against the evidence of 
several others. A jury sees the witnesses and hears them testify, observes their 
demeanor on the witness stand and considers many things in the conduct of a 
witness which this court has no opportunity to consider. The jury searches out 
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the truth, and there are many elements which they may consider in that process 
which this court cannot consider. Truth is like a gem that comes from the hand 
of a lapidary, it reflects the light with every turning and no one is so well 
qualified to observe the reflections as the jury. We cannot say, therefore, that 
the verdict of the jury should be set aside on the ground that it is against the 
weight of the evidence. 

[4, 5] A motion was made by appellant to transfer the case to equity, and 
it complains because the lower court overruled this motion. Common-law courts 
have concurrent jurisdiction with equity courts in cases of alleged fraud such as 
this. Courts of law may afford relief against fraud or mistake in some cases and 
particularly where a suit is instituted on a contract and one of the parties claims 
that he is not bound by the contract because the signature was obtained by 
fraud. The court did not err in overruling the motion to transfer the case to 
equity. Bell v. Duncan et al., 196 Ky. 574, 245 S. W. 141. 

[6, 7] Complaint is made about the instruction given by the court and be- 
cause the court did not give certain instructions offered by appellant. Generally, 
it is error for the court in his instructions to assume the existence of a fact, and 
it is always error for the court to assume a material fact when the evidence is 
conflicting on that particular point. It is claimed by appellant that the court 
assumed that John D. Davis was the agent of appellant. There is no conflict 
in the evidence on this point as we view it. Davis was the agent to receive and 
deliver the check to appellee, and her case is built up on the foundation that 
Davis did not deliver to her the check. 

[8] The instruction given by the court is not confusing and aptly submitted 
every point in the controversy. The appellant was indebted to appellee in the 
sum of $2,895 unless it had paid that sum to her. The jury therefore was in- 
‘structed to find for appellee in that sum unless it believed that appellant’s agent, 
John D. Davis, paid the appellee some part of that sum in money, and if he did 
so the jury was instructed to allow appellant credit for any amount so paid. 
The jury was further instructed that if it believed from the evidence that appellee 
consented for Davis to retain any portion of the above-mentioned amount, that it 
should likewise allow an additional credit for such as may have been retained 
by him. The jury was then told in the instruction that if the credits allowed, 
if any, should equal the amount of the claim of appellee the jury should return 


a verdict for appellant. There is no error in the instruction. It submitted the 
entire law covering the case. 


Judgment affirmed. 


SAVICZKI v. POLISH NAT. KOSCIUSZKO ASS’N, Inc., et al. 
Supreme Judicial Court of Massachusetts. Suffolk. Jan. 4, 1928. 
159 Northeastern Reporter 438. 

1. INSURANCE—WIFE DESIGNATED AS BENEFICIARY IN BENEFIT 
CERTIFICATE LOST RIGHTS UNDER DESIGNATION AND CEASED 
TO BE “BENEFICIARY” AFTER DIVORCE BECAME ABSOLUTE (G. 
L. c. 176 § 21). 

Wife living in Poland and designated as beneficiary in husband's certificate of 
voluntary fraternal association lost rights under that designation when divorce 
of her husband against her became absolute, and she then ceased to be within 
class of beneficiaries permitted by G. L. c. 176, § 21. 

(For other cases, see Insurance, Dec. Dig. § 793.) 
> INSURANCE—SECOND WIFE OF MEMBER OF BENEFIT ASSOCIA- 
~ “TION, NOT DESIGNATED IN CERTIFICATE AS BENEFICIARY. 

COULD NOT RECOVER THEREON (G. L. c. 176, § 21). ' f 

Where member of voluntary fraternal association designated his wife as 
beneficiary, and thereafter she ceased to be beneficiary within G. L. c. 176, § 21, 
when member’s divorce against her became absolute, held that, since member's 
second wife was not designated by him as beneficiary, and section 21 does not 
provide to whom money should be paid if member failed to make designation 
operative at his death, second wife could not recover on the certificate. 


(For other cases, see Insurance, Dec. Dig. § 776.) 
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Appeal from Municipal Court of Boston, Appellate Division; W. Bolster, 
udge. 

, Action of contract by Katherine Saviczki against the Polish National Kos- 
ciuszko Association, Incorporated, and trustees. Finding for defendant, and 
case reported to the appellate division of the municipal court. From an order 
dismissing the report, plaintiff appeals. Order affirmed. 

S. I. Jacobs, of Boston, for appellant. 

S. W. Wisnioski, of Boston, for appellees. 

Ruec, C. J. This is an action to recover a benefit alleged to be due because 
of the death of Stanislaw Saviczki, at that time a member in good standing of 
the defendant with all dues fully paid. The plaintiff bases her claim wholly on 
the ground that she is the widow of the deceased member. The defendant is 
a voluntary fraternal association operating, so far as shown by the record, under 
G. L. c. 176. The case was submitted upon an agreed statement of facts in sub- 
stance as follows: When the deceased member joined the defendant associa- 
tion he had a wife and two children living in Poland. He made a designation 
of the wife living in Poland as his beneficiary to the death benefit, and he 
never made any other designation. The defendant pays a benefit of $200 upon 
the death of any member to “his beneficiary”. There is no compulsory rule or 
regulation of the defendant specifically requiring a member to designate or to 
change beneficiaries. After becoming a member of the defendant, Stanislaw 
Saviczki obtained a divorce from his wife living in Poland and thereafter was 
legally married to the plaintiff, whom he lived with and supported up to the 
time of his death. Claim for the death benefit has been made upon the defen- 
dant by the former wife living in Poland and by the plaintiff. 

So far as disclosed on this record, the by-laws of the defendant simply pro- 
vide that, in the event of the death of any member, “his beneficiary shall receive 
from the treasurer a sum of two hundred dollars”. No provision of the by-laws 
is shown specifying any person or persons to whom the money shall be paid in 
the event of a failure by a member to make a valid designation of a beneficiary, 
or in the event of the nonexistence of such designated beneficiary at the time of 
the death of the member. 

The purpose of the provisions of G. L. c. 176, § 21, is to describe certain 
classes of persons, chiefly relatives, who may be named by a member as his bene- 
ficiary. Makller v. Independent Workmen’s Circle, 255 Mass. 252, 254, 151 N. E. 
69; Lamothe v. Societe St. Jean Baptiste, 244 Mass. 189, 193, 138 N. E. 899. But 
neither that section nor any other clause of said chapter declares the person or 
persons to whom the money shall be paid in the event of failure of the member 
to make a valid designation operative at the time of his death. 

[1] It is plain that the wife living in Poland designated a beneficiary lost 
her rights under that designation when the divorce obtained by the member 
against her became absolute. She then ceased to be within any of the bene- 
ficiaries permitted by G. L. c. 176, § 21. Tyler v. Odd Fellows’ Mutual Relief 
Association, 145 Mass. 134, 136, 13 N. E. 360. berry 

[2] The case presented, therefore, is one where the only provision in the by- 
laws of the defendant for payment of the death benefit is to the person designat- 
ed by the member, where the beneficiary named by the member has ceased to be 
one of the possible beneficiaries under the law because of events occurring sub- 
sequent to the original valid designation, and where neither the statutory law of 
the commonwealth nor the organic law of the defendant makes provision for 
the payment of the benefit to any person in the absence of a valid designation of 
a beneficiary by the member. 


The result plainly follows that the plaintiff is not entitled to recover. The 
case is governed by Cook v. Supreme Conclave Improved Order Heptasophs, 
202 Mass. 85, 87, 88, 88 N. E. 584, where authorities are collected. Supreme 
Colony, United Order of the Pilgrim Fathers v. Towne, 87 Conn. 644, 649, 650, &¢ 
A. 264, Ann. Cas. 1916B, 181; District Grand Lodge, No. 18, v. Cothran, 156 Ga. 631, 
119 S. E. 594, 31 A. L. R. 759; Golden Star Fraternity v. Martin, 59 N. J. Law, 
207, 216, 217, 35 A. 908; Hellenberg v. District No. 1 of Independent Order of 
B’Nai Berith, 94 N. Y. 580, 586. 

Order dismissing report affirmed. 


ie Bin ne TB te iD th 
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KOCHANEK vy. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Judicial Court of Massachusetts. Hampden. Jan. 7, 1928, 
159 Northwestern Reporter 520 
1. INSURANCE—CLAIMANT OF INSURANCE AS AGAINST NAMED 

BENEFICIARY HAD BURDEN TO PROVE VALID CHANGE OF 

BENEFICIARY DURING LIFE-TIME OF INSURED. 

In proceedings by named beneficiary to recover proceeds of life insurance policy, 
burden was upon party claiming as substituted beneficiary to establish that there was, 
during the lifetime of assured, a change of beneficiary which was valid under terms 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


2. INSURANCE—INTEREST OF. BENEFICIARY UNDER ORDINARY LIFE 
POLICY IS QUALIFIED VESTED INTEREST, SUBJECT TO BE DI- 
VESTED BY CHANGE IN MANNER PRESCRIBED BY POLICY. 
Interest of beneficiary in policy of ordinary life insurance is qualified vested in- 

terest which is subject to be divested and defeated if assured exercises power given 

him to change beneficiary in manner prescribed by policy. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


3. INSURANCE—PROVISIONS OF LIFE POLICY REGULATING CHANGE 
OF BENEFICIARIES MUST BE SUBSTANTIALLY COMPLIED WITH. 
Provisions of life policies for change of beneficiaries must be substantially fol- 

lowed to entitle substituted beneficiary to proceeds of life insurance, and mere un- 

executed intention to change beneficiary is insufficient. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


4. INSURANCE—BENEFICIARY UNDER ORDINARY LIFE POLICY PER- 
MITTING CHANGE OF BENEFICIARY HAS MORE THAN MERE EX- 
PECTANCY. 

Interest of beneficiary in ordinary life policy with power of change of beneficiary 
reserved to the assured is something more than expectancy in anticipated benefits, as 
is the status of a beneficiary in a mutual benefit certificate with rights to change bene- 
ficiary conferred by statutory law. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


5. INSURANCE—ON ASSURED’S DEATH, NAMED BENEFICIARY OF 
ORDINARY LIFE POLICY IS PRESUMED TO HAVE VESTED RIGHT 
UNAFFECTED BY ANY SUBSEQUENT ACT OF INSURER, AND MAY 
CONTEST ALLEGED CHANGE OF BENEFICIARY. 


Upon death of assured, beneficiary under ordinary life policy is presumed to 
have absolute vested right and may contest validity of any alleged change of bene- 
ficiary, and rights of named beneficiary are not affected by an interpleader petition 
or by any act of the insurer after death of assured, regardless of whether interest of 
beneficiary prior to assured’s death is vested or contingent. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


6. INSURANCE—IN EQUITY, CHANGE OF BENEFICIARY RESULTS 
WHERE ASSURED HAD DONE EVERYTHING POSSIBLE TO COM- 
PLY WITH POLICY, NOTWITHSTANDING DEATH BEFORE PER- 
FORMANCE OF MINISTERIAL ACTS BY INSURER. 


In equity, a change of beneficiary will result where the assured has done every- 
thing possible to conform to the terms of the insurance contract, and dies before 
the formal and ministerial acts of officers of the insurance company have been per- 
formed. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


7. INSURANCE—MERE PROOF OF ASSURED’S TRANSMISSION, DUR- 
ING YEAR BEFORE DEATH, OF POLICY AND NOTICE OF CHANGE 
OF BENEFICIARY HELD INSUFFICIENT TO ESTABLISH CHANGE 
NOT INDORSED BY INSURER DURING ASSURED’S LIFETIME (G. 
L. c. 231, § 40). 

Where evidence did not show at what time during year assured delivered policy 
to insurer’s agent for transmission to home office, or at what time notice of intention 
to change beneficiary was signed or transmitted, attempted change of beneficiary 
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under ordinary life policy was ineffectual, notwithstanding failure of officers to in- 
dorse change was result of agent’s having mislaid policy, which was not discovered 
until after assured’s death, since failure to notify company would indicate abandon- 
ment of intention to change beneficiary, and evidence therefore failed to sustain 
burden of proof-of person claiming as substituted beneficiary brought in as defend- 
ant on company’s petition for interpleader, under G. L. c. 231, § 40. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Report from Superior Court, Hampden County; Henry T. Lummus, Judge. 

Action by Stella M. Kochanek against the Prudential Insurance Company of 
America, in which the defendant filed a petition for interpleader under G. L. c. 231, 
§ 40, naming Joseph Nalepa as claimant of the fund, who, on proper notice, appeared 
and was made a party defendant. On report from the superior court. Decree for 
laintiff. 

. George D. Cummings, George F. Leary, and Charles V. Ryan, Jr., all of Spring- 
field, for claimant. 

Pierce, J. This action of contract to recover the amount due upon a life in- 
surance policy, issued on April 22, 1922, by the Prudential Insurance Company of 
America to Katie Nalepa upon her life, is before this court on report by a judge of 
the superior court. The plaintiff is the beneficiary named in the policy. 

The record does not disclose when the assured delivered her policy to an agent 
of the insurance company for transmission to the home office of that company, and 
signed and sent to the insurance company a “proper written notice” of the change 
in the beneficiary which she had determined to make. The change was not “indors- 
ed on or attached to the policy [by the company] solely because the defendant or 
itt * * * agent mislaid the policy and did not find it until after the insured 
died” on April 22, 1923. The named beneficiary, as such, paid $90.46 as premiums, 
and it is agreed that the amount shall be allowed her if she does not obtain the 
proceeds of the policy as a whole. 

The defendant, in a petition for interpleader, under G. L. c. 231, § 40, admitted 
the issuance of the policy, that the assured had died, that the proceeds of the policy 
were due and payable, that there is no dispute as to the amount; alleged that the 
amount due under the policy was claimed by the plaintiff and by one Joseph 
Nalepa, that it had no interest in the subject-matter of the controversy between the 
claimants; and paid the sum of $506.35 into court to await the final judgment of 
the court, Joseph Nalepa, upon notification, duly appeared, was made a party de- 
fendant, and made claim to whether money is due from the defendant under the 
policy. After the filing of a stipulation of the plaintiff and claimant that the 
amount owed by the defendant was $506.35, the superior ciurt by an “interlocutory 
decree” ordered : 

(1) “That this action is hereby discontinued as to the defendant, Prudential 
Insurance Company of America, and its liability in this action is hereby at an 
end.” And (2) “costs in the sum of $25 are hereby awarded the defendant, Pru- 
dential Insurance Company of America, such costs to be charged upon and paid out 
of said fund of $506.35.” , 

[1] The policy of the defendant insurance company contained a provision 
whereby the assured might, “by written notice to the company at its home office, 
change the beneficiary or beneficiaries under this policy, such change * * * to 
become effective only when a provision to that effect is indorsed on or attached to 
the policy by the company, whereupon all rights of the former beneficiary or 
beneficiaries shall cease.” In these proceedings the burden of proof was tpon the 
claimant to establish that there was in the lifetime of the assured a valid change from 
the beneficiary named in the policy to himself. 

[2-4] The interest of the beneficiary or beneficiaries in a policy of life insur- 
ance of the character issued to Katie (Katherine) Nalepa is a qualified vested interest, 
which is subject to be divested and defeated should the assured in his lifetime exer- 
cise the power given him to change a beneficiary inthe manner prescribed by the 
contract between the insurer and the assured. In re Davies [1892] 3 Ch. 63; Douglass 
v. Equitable Life Assurance Society, 150 La. 519, 90 So. 834; Supreme Council of the 
Royal Arcanum v. Behrend, 247 U. S. 394, 38 S. Ct. 522, 62 L. Ed. 1182,1 A. L. R. 
96. A substantial compliance with the provision of the policy regulating change 
m beneficiaries must be followed. French v. Provident Savings Life Assurance 
Society, 205 Mass. 424, 91 N. E. 577; Begley v. Miller, 137 Ill. App. 278; Freund 
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v. Freund, 218 Ill. 189, 75 N. E. 925, 109 Am. St. Rep. 283. See Atlantic Mutual 
Life Ins. Co. v. Gannan, 179 Mass. 291, 60 N. E. 933; Daugherty v. Daugherty, 152 
Ky. 732, 154 S. W. 9. And a mere unexecuted intention to change the beneficiary or 
beneficiaries will not be sufficient to bring about that result. Garner v. Bemis, 81 
Fla. 60, 87 So. 426. The interest of a beneficiary in an ordinary life policy with 
power of change of beneficiary reserved to the assured is something more than a 
mere expectancy in anticipated benefits, as is the status of a beneficiary, or bene- 
ficiaries, in a mutual benefit certificate with rights to change the beneficiary con- 
ferred by statutory law. Marsh v. Supreme Council American Legion of Honor, 
149 Mass. 512, 21 N. E. 1070, 4 L. R. A. 382; Ryan v. Boston Letter Carriers’ 
Mutual Benefit Association, 222 Mass. 237, 110 N. E. 281, L. R. A. 1916C, 1130; 
St. 1911, c. 628, § 6; Rosman v. Travelers’ Ins. Co. of Hartford, 127 Md. 689, 9 
A. 875, Ann. Cas. 1918C, 1047; Neary v. Metropolitan Life Ins. Go., 92 Conn. 
488, 103 A. 661, L. R. A. 1918F, 306; Provident Savings Life Assurance Co. v. Dees, 
120 Ky. 285, 86 S. W. 522; Christman v. Christman, 163 Wis. 433, 157 N. W. 1099; 
Metropolitan Ins. Co. v. Clanton, 76 N. J. Eq. 4, 73 A. 1052. 

{5] If the interest of the beneficiary in a life insurance policy of the char- 
acter here considered be less than a qualified vested property right, as the claimant 
contends, it is nevertheless of sufficient potentiality to enlarge automatically the 
contingent to a vested right upon the event of the death of the assured, and to 
entitle the named beneficiary thereafter to contest the validity of any alleged change 
of beneficiary or beneficiaries. Ryan v. Boston Letter Carriers’ Mutual Benefit As- 
sociation, supra. Whether the right of the beneficiary before the death of the 
assured be a qualified vested right or a contingent right, that right became pre- 
sumptively an absolute vested right at the death of the assured, and as between 
the named beneficiary and claimant could not be affected by an interpleader petition 
or by any act of the insurer after the death of the assured. Freund v. Freund, 
supra; Sullivan v. Maroney, 76 N. J. Eq. 104, 73 A. 842, affirmed 77 N. J. Eq. 
505, 78 A. 150; Berg v. Damkoehler, 112 Wis. 587, 88 N. W. 606. See Bank of 
Belzoni v. Hodges, 132 Miss. 238, 96 So. 97. 

[6, 7] We assume in equity a change in beneficiary or beneficiaries will result 
where the assured has done everything possible to conform to the terms of the in- 
surance contract, and dies before the formal and ministerial acts of the officers of 
the insurance company have been performed. John Hancock Mutual Life Ins. Co. 
v. White, 20 R. I. 457, 40 A. 5; Donnelly v. Burnham, 86 App. Div. 226, 83 N. Y. S. 
659, affirmed 177 N. Y. 546, 69 N. E. 1122; cases collected in 4 Cooley, Briefs on 
Law of Insurance, 3769. No facts are found in the record from which it can be 
determined at what time after April 22, 1922, and before April 22, 1923, the assured 
delivered the policy to the agent of the defendant for transmission to the home 
office; nor at what time the notice of an intention to change the beneficiary named 
in the policy was signed, or when or by what means it was sent to the home office. 
All that appears is that the policy was mislaid by the agent or by the insurance 
company, and that it was not found until after the assured had died. If the policy 
and notice were sent to the home office of the insurance company soon after the 
issuance of this policy, and the assured took no further action when no word of 
acceptance was received by her from the company, that fact would be nearly con- 
clusive of an abandonment of intention to change the named beneficiary ; and it would 
be inequitable to decree a change was made of the beneficiary upon the facts found 
in the record. Abbott v. Supreme Colony United Order of Pilgrim Fathers, 190 
Mass. 67, 76 N. E. 234; Shuman v. Ancient Order of United Workmen, 110 Iowa, 
642, 82 N. W. 331; Fink v. Fink, 171 N. Y. 616, 64 N. E. 506; Berg v. Dam- 
koehler, supra. ' 

The claimant has failed to sustain the burden which was upon him to show a 
valid change of the beneficiary in the lifetime of the assured. It results that a de- 
cree is to be made whereby the plaintiff shall receive the fund ($506.35) on deposit 
in the superior court, less the sum of $25 which shall be paid therefrom to the 
Prudential Insurance Company of America as costs. 

Decree accordingly. 
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ASHLEY v. AGRICULTURAL LIFE INS. CO. OF AMERICA. (No 62.) 
Supreme Court of Michigan. Jan. 3, 1928. 
217 Northwestern Reporter 27. 

1. INSURANCE—FREEZING, IF JOINED WITH FORTUITOUS, UN- 
USUAL, UNEXPECTED CIRCUMSTANCE, MAY CONSTITUTE “AC- 
CIDENT” WITHIN LIFE POLICY PROVISION. 

While freezing in and of itself is not an accident if joined with fortuitous, 
unusual, unexpected circumstance or event it may constitute an “accident” within 
life insurance policy provision providing for additional payment in event of death 
resulting from accident. 

[Ed. Note.—For other definitions, see words and Phrases, First and Secon1 
Series, Accident.—Accidental.] 


(For other cases, see Insurance, Dec. Dig. § 529.) 


2. INSURANCE—“ACCIDENTAL” IN LIFE POLICY PROVISION PRO- 
VIDING FOR ADDITIONAL COMPENSATION FOR ACCIDENTAL 
DEATH MEANT HAPPENING BY CHANCE, UNEXPECTEDLY TAK- 
ING PLACE. 

“Accidental,” as used in life insurance policy provision providing for additional 
payment in event of insured’s death from injury sustained through accidental means, 
was used in ordinary popular sense as meaning happening by chance, unexpectedly 
taking place, not according to course of things or not as expected, and if in act which 
precedes injury something unforeseen, unexpected, unusual occurs which produces 
injury, then injury has resulted through accidental means. 


(For other cases, see Insurance, Dec. Dig. § 529.) 


3. INSURANCE—DEATH OF INSURED, LOST ACCIDENTALLY WHIL® 
HUNTING, FROM FREEZING, RESULTED FROM INJURY THROUGH 
“EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS” WITHIN LIFE 
POLICY PROVIDING ADDITIONAL COMPENSATION. 

Where insured became lost accidentally while on hunting trip and thereby suf- 
fered accidental and enforced exposure to storm and frost and thereby died, his 
death resulted from bodily injury sustained and effected directly through “external, 
violent, and accidental means,” entitling beneficiary of life insurance policy to addi- 
tional payment, since while storm and frost were not accidental in November, be- 
cause of insured’s accidental exposure to them, storm and frost so joined with ex- 
posure became accidental means of death (citing Words and Phrases, Second Series, 
“External’”’). 

(For other cases, see Insurance, Dec. Dig. § 529.) 


Error to Circuit Court, Genesee County; Joseph B. Collins, Judge. 

Action by Emma Ashley against the Agricultural Life Insurance Company of 
America. Judgment for plaintiff for part of sum demanded, and she brings error. 
Reversed and remanded. 

Argued before the Entire Bench except Snow and McDonald, JJ. 

Neithercut & Neithercut, of Flint, for appellant. 

ae A. Lambert, of Bay City (Gault & Parker, of Flint, of counsel), for 
appellee. 

_ Ctark, J. Plaintiff, Emma Ashley, was beneficiary in a life insurance policy 
for $2,000 issued to her son, Harold Ashley, by defendant. The insured died on 
or about November 20, 1926. For this defendant admitted liability and its will- 
ingness to pay. The controversy relates to what is called a double indemnity 
rider, attached to the policy, which provides that for an added premium, which 
was furnished, the defendant was to pay an additional $2,000 in the event of the 
death if the insured “resulting from bodily injury, sustained and effected directly 
through external, violent and accidental means (murder or suicide, sane or in- 
sane, not included) exclusively and independently of all other causes, provided 
such death shall occur within ninety (90) days from the date of the accident.” 

Insured and a companion were camped for hunting deer at Moran in Mackinac 
county. On Friday, November 19, 1926, with a guide, they left camp and drove 
nearly 20 miles to some hardwood upland, where they left the car and separated to 
hunt, insured, with sufficient clothing, following the track of a deer. They were 
to meet at the car later in the day. Insured did not return. The weather was 
pleasant, but in the afternoon turned cold, with wind and snow. That night his 
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companions searched by following his tracks nearly three miles to the edge of a 
large swamp where it became evident he had become lost. His tracks led in all 
directions in the snow “like a lost man would do.” He had attempted unsuccess- 
fully there to kindle a fire. Search continued aided by woodsmen and state troop- 
ers. Insured had wandered into the swamp and had walked about there and on 
small patches of upland therein. On the Monday following his body frozen stiff 
was found over a log in the swamp, his feet, his hands, and a part of his head 
frozen into the thin ice that covered the swamp. 


Appellant’s statements in the brief that insured became lost and that he 
“came to his death by the exposure he was subjected to and the bitter cold weath- 
er’ are approved by appellee. Both sides requested directed verdict. Plaintiff 
had judgment on directed verdict for $2,000 and interest, not $4,000 and interest, 
and she brings error. 


[1, 2] Insured’s becoming lost was not by design, volition or intent. It was 
not an expected or usual incident of hunting. It was unusual and unexpected, 
fortuitous. He became lost accidentally. 1 C. J. 390. His death was caused by 
accidental exposure to storm and frost. Freezing in and of itself is not an ac- 
cident. Sherman v. Flint Spring Water Ice Co., 229 Mich. 648, 202 N. W. 936. 
But if joined with a fortuitous, unusual, unexpected circumstance or event it may 
constitute an. accident. Mauch v. Bennett & Brown Lumber Co., 235 Mich. 496, 
209 N. W. 586. Deceased suffered an accidental death. But it is contended that 
it was not produced through accidental means, or “through external, violent, and 
accidental means.” These words just quoted were before the court in U. S. Mut. 
Accident Ass’n v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60, from which 
we quote: 

“The court properly instructed [the jury] * * * that the term ‘accidental’ 
was used in the policy in its ordinary, popular sense, as meaning ‘happening by 
chance; unexpectedly taking place; not according to the usual course of things; or 
not as expected;’ that if a result is such as follows from ordinary means, volun- 
tarily employed, in a not unusual or unexpected way, it cannot be called a re- 
sult effected by accidental means; but that if, in the act which precedes the in- 
jury, something unforeseen, unexpected, unusual occurs which produces the in- 
jury, then the injury has resulted through accidental means.” 

We find no better statement of the rule. See notes in 14 A. L. R. 788, 7 A. 
L. R. 1131, and 8 A. L. R. 231, where many cases are reviewed, and see Tuttle v. 
Pac. Mut. Life Ins. Co., 58 Mont. 121, 190 P. 993, 16 A. L. R. 601. 


[3] The authorities are not in harmony with respect to a distinction between 
accidental death and death by accidental means, but, conceding the distinction, we 
find no difficulty here under the rule above quoted. The authorities are quite in 
accord in holding that where one has fallen into water involuntarily and drowned, 
the death is through external, violent, and accidental means. Water is not an ac- 
cident. But the fall which preceded the drowning, being unforeseen, unexpected, 
accidental, the water, connected with the fortuitous mishap, the fall, became the 
accidental means, the instrument of death. So here, insured became lost accident- 
ally, and thereby suffered accidental and enforced exposure to storm and frost 
and thereby died. The storm and frost were, in the season of the year and in this 
latitude, usual incidents of weather. They were not accidental. 1 C. J. 391. But 
because of the insured’s accidental exposure to them, the storm and frost so joined 
with the exposure became the accidental means of death. We see no difference 
in principle where one mistakenly and fortuitously loses his way and falls: into 
water to his death, and where one mistakenly and fortuitously loses his way in 
the forest and thereby falls, a victim of the elements. 


The case nearest in point which has come to our attention is North West Com. 
Trav. Asso. v. London Guarantee & Acc. Co., 10 Manitoba, 537. There the in- 
sured froze to death as a result of the breaking down of a conveyance in which 
he was riding and of the enforced exposure to storm and cold, and it was held 
that his death was caused through external, violent, and accidental means. Rich- 
ards v. Standard Acc. Ins. Co., 58 Utah, 622, 200 P. 1017, 17 A. L. R. 1183, in- 
volved a policy insuring against loss, etc., through accidental means. Insured was 
going into the desert to inspect a mine. He was not met by horses as expected and 
was compelled to make the journey on foot, and, misinformed of the distance, did 
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not take water enough. He suffered sunstroke and died. We quote from the opin- 
ion : 

“If the sunstroke in the present case was not, in and of itself, an accidental 
means, as we think it was, it, nevertheless according to the undisputed evidence, 
resulted from accidental cause.” 

In the case at bar the death was unnatural, produced by violent means (1 C. J. 
432; 14 R. C. L. 1249), which were also external, and, as we have seen, accidental. 

“In a provision of an accident insurance policy restricting the liability to in- 
juries effected through external, violent, and accidental means, the term ‘external’ 
refers to the means of the injury and not to the injury itself, and the fact that an 
injury is accidental and unnatural, naturally imports an external and violent agency 
as its cause. Dezell v. Fidelity & Casualty Co., 176 Mo. 253, 75 S. W. 1102, 1105.” 
2 Words and Phrases, Second Series, pp. 417, 418. 

Reversed, with costs to plaintiff. As the question is of law, the cause is re- 
manded for judgment in favor of plaintiff for the full amount. 

Sharpe, C. J., and Bird, Fellows, Wiest, and Flannigan, JJ., concur. 


ISAAC VAN DYKE CO. v. MOLL (LINCOLN NAT. LIFE INS. CO., 
Garnishee). (No. 42.) 
Supreme Court of Michigan. Jan. 3, 1928. 
217 Northwestern Reporter 29. 

2. INSURANCE—LIFE INSURANCE POLICY IS A CONTRACT BETWEEN 
INSURER AND INSURED AND MEASURES PARTIES’ RIGHTS 
THEREUNDER. 

Though a life insurance policy must in form comply with provisions of sta- 
tutes, it is nevertheless a contract between the insurer and insured and measures 
the rights of everybody under it. 

(For other cases, see Insurance, Dec. Dig. § 124.) 


3. INSURANCE—EACH OPTION GIVEN INSURED BY LIFE POLICY, 
SUCH AS RIGHT TO CASH SURRENDER VALUE, IS IN NATURE OF 
—— OFFER, NOT BINDING ON INSURER UNTIL AC- 

RPTED. 

Each of the options given to insured by life insurance policy, such as the right 
to demand and receive cash surrender value of policy on complying with require- 
ments of policy, is in the nature of an irrevocable offer made to insured by in- 
surer, but not binding on insurer until accepted as provided in policy. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

5. INSURANCE—RIGHT TO: RECEIVE CASH SURRENDER VALUE IS 
PERSONAL TO INSURED. 

Under life insurance policy giving insured right to demand and receive cash 
surrender value of policy on surrendering policy to insurer, right to receive such 
cash surrender value is personal to the insured, and he alone may exercise it. 

(For other cases, see Insurance, Dec. Dig. § 369.) . 


Error to Circuit Court, Ottawa County; Orien S. Cross, Judge. 

Action by the Isaac Van Dyke Company against John P. Moll, defendant, and 
the Lincoln National Life Insurance Company, garnishee. Judgment for plain- 
tiff, and defendant and garnishee bring error. Reversed and remanded, with di- 
rections. 

Argued before Sharpe, C. J., and Bird, Flannigan, Fellows, Wiest, Clark, and 
McDonald, JJ. 

Robinsons & Parsons, of Holland, for appellant Moll. 
vo F. Baird and Clyde J. Cover, both of Ft. Wayne, Ind., for appellant gar- 
nishee. 

Jarrett N. Clark, of Zelland, for appellee. 

SHarpe, C. J. The question here presented is aptly stated by defendants’ coun- 
sel as follows: 

“Under the garnishment law of Michigan, can the cash value of a life insur- 
ance policy be reached by a creditor of the insured, when the insured has not per- 
formed the acts made necessary by the policy to entitle him to maintain an action 
against the insurer for the same?” 

The acts referred to are the election to take, the surrender of the policy, and 
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demand for payment. The carefully prepared briefs which have been filed greatly 
aided us in reaching a conclusion. It is conceded that the question is a new one 
in this state. It must be determined by the construction which shall be placed upon 
the provisions of our garnishment statute. They are found in 3 Comp. Laws 
1915, and read as follows: 

(13123) Sec. 2. From the time of the service of such writ, the garnishee shall 
be liable to the plaintiff to the amount of the property, money, goods, chattels and 
effects under his control, belonging to the principal defendant, or of any debts due 
or to become due from such garnishee to the principal defendant, or of any judg- 
ment or decree in favor of the latter against the former, and for all property, per- 
sonal and real, money, goods, evidences of debt or effects of the principal defend- 
ant which such garnishee defendant holds, by conveyance, transfer or title that is 
void as to creditors of the principal defendant, and for the value of all property, 
personal and real, money, goods, chattels, evidences of debt or effects of the prin- 
cipal defendant which such garnishee defendant received or held by a conveyance, 
transfer, or title that was void as to creditors of the principal defendant; and such 
garnishee defendant shall also be liable on any contingent right or claim against 
him in favor of the principal defendant.” 

(13139) Sec. 18. When the garnishee shall be found indebted to the principal 
defendant, and the time of payment shall not have arrived, no judgment shall 
pass until after the time of maturity, which shall be named in the finding or ver- 
dict.” 

{1] These provisions render the garnishee liable to the amount of any money 
in its hands, or under its control, belonging to the principal defendant or any debt 
due, or to become due, to him from the garnishee. The general rule undoubtedly 
is that a debt which may be sued upon at the time of the service of the writ, or 
owing but not then due, is subject to garnishment. Nessen Lumber Co. v. Ben- 
nett Lumber Co., 223 Mich. 349, 193 N. W. 789. The question here presented is 
whether the defendant company was indebted to the defendant Moll in any sum 
for which an action might have been brought at the time of the service of the writ. 
The beneficiary named in the policy had died. It was payable in the event of his 
death to his estate. 

[2] While the policy must in form comply with the provisions of our statutes, 
it is nevertheless a contract entered into between the insurer and the insured. “The 
policy is the measure of the rights of everybody under it.” Northwestern Mut. 
Life Ins. Co. v. McCue, 223 U. S. 234, 32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. 
GS} 32. 


{3] The principal undertaking of the insurer is to pay a sum certain on the 
death of the insured. It had, however, from time to time received certain sums ad- 
ditional to the cost of what may be termed “straight life insurance,” and such pay- 
ments by the insured entitled him to certain options, plainly stated in the policy, 
which he might exercise in the manner provided therein. Each of these options 
is in the nature of an irrevocable offer made to him by the insurer, but in no way 
binding. upon it until acceptance be had. Among them. was the right to demand and 
receive the cash surrender value of the policy. To entitle the insured thereto. he 
must notify the company of his election to exercise his right of option (make de- 
mand therefor) and surrender his policy to the company. 

[4-6] There is a clear distinction between the necessity of demand for which 
a prior notice is needed before the right to money is technically complete and a re- 
quirement of demand which goes to the cause of action itself. When the money 
is payable absolutely and without condition, the debt may be garnished. But the 
present right of the insured to money under this policy and the liability of the 
company to pay it is not absolute. The right to receive it is one personal to the 
insured, and he alone may exercise it. It may not be forced upon him by the 
insurer. The obligation to pay does not become due at or within a time fixed by the 
policy, but it rests upon the happening of an event not measured by a time limit, 
and which may or may not transpire. He must also surrender the policy or make 
tender thereof before his right of action will accrue. The plaintiff, when seeking 
to recover the money from the garnishee, has no greater right thereto than the 
principal defendant. Clay Lumber Co. v. Coal Co., 174 Mich. 613, 619, 140 N. W. 
912. 


[7] Counsel for the plaintiff contends that the amount fixed by the policy as 
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its surrender value “belongs to the principal debtor”; that he has the option to ac- 
cept it; and that the garnishment proceeding should be construed as a demand 
therefor. The trial court accepted this view, but we are unable to do so. If gar- 
nishment will here lie, it 'could be enforced by a creditor were the insured at the 
time of service lying on a sick bed with dissolution near at hand. The liability of 
the insurer under its policy must be determined as of the date of the service if 
process, and it would greatly benefit thereby. 

[8] We have not lost sight of the claimed injustice of permitting a debtér to 
use his earnings in payment of the premiums due on an insurance policy instead of 
in satisfaction ot his debts. If such injustice needs correction, it must be had by 
the Legislature, and not by the courts in placing a strained construction upon the 
language of our garnishment statutes. In our opinion, no liability attached to the 
defendant company under its disclosure, and it should have had a judgment in its 
favor. 

Plaintiff’s counsel rely on the text in Rood on Garnishment, § 46, and note on 
p. 63, and 15 C. J./1404, and 28 C. J. 44, 166. In some states garnishment is by 
statute in the nature of an equitable proceeding under what is spoken of as “trus- 
tee process.” In Maurice v. Travelers’ Ins. Co., 121 Misc. Rep. 427, 201 N.Y. S. 
369, the effort ‘to reach the fund was brought by a receiver appointed -in proceed- 
ings supplementary to execution. ‘The conclusion we have reached, finds support 
in Farmers’ & Merchants’ Bank v. Nat. Life Ins. Co., 161 Ga. 793, 131 S. E. 902, 
44 A. L. R. 1184; Columbia Bank v. Equitable Life Assur. Soc. 79 App. Div. 601, 
80 N. Y. S. 428; Boisseau v. Bass, 100 Va. 207, 40 S. E. 647,'57 L. R. A. 380, 93 
Am. St. Rep. 956; case Townsend v. Townsend, 127 Ky. 230, 105 S. W. 937, and 
note thereto in 16 L. R. A. (N. S.) 317; Ellison v. Straw, 119 Wis. 502, 97 N. W. 
168; Ober v. Seegmiller, 180 Iowa, 462, 160 N. W. 21; Gies v. Bechtner, 12 Minn. 
279 (Gil. 183); Nickerson v. Nickerson, 80 Me. 100, 12 A. 880; Anthracite Ins. 
Co. v. Sears, 109 Mass. 383. 

The judgment entered is reversed and set aside, with costs to appellants, and 
the cause remanded to the circuit court, with directions to enter a judgment for the 
garnishee defendant. 

The late Justice Snow took no part in this decision. 


KRAJEWSKI v. WESTERN & SOUTHERN LIFE INS. CO. (No. 85.) 
Supreme Court of Michigan. Jan. 3, 1928. 
217 Northwestern Reporter 62. 

3. INSURANCE—FALSE REPRESENTATION THAT APPLICANT NEVER 
USED STIMULANTS TO EXCESS WILL AVOID LIFE POLICY. 
Representation by applicant for insurance that he had never used stimulants to 

oe material to acceptance of risk and hazard assumed, and, if false, avoid- 

ed policy. 
(For other cases, see Insurance, Dec. Dig. § 297.) 


4. INSURANCE—WHETHER .INSURED’S STATEMENT IN PROCURING 
POLICY THAT HE NEVER USED STIMULANTS TO EXCESS WAS 
FALSE HELD FOR JURY. 

Whether statement by applicant for insurance that he had never used stim- 
ulants to excess was false held question of fact for jury, in action by beneficiary 
on such policy. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


5. INSURANCE—MATERIALITY OF INSURED’S FALSE STATEMENT IN 
PROCURING POLICY, THAT HE NEVER USED STIMULANTS TO 
EXCESS, HELD FOR COURT. 

Where insured’s statement in procuring policy that he had never used stimulants 
to excess was false, materiality thereof held question of law for court. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 


6. INSURANCE—IN ACTION ON LIFE POLICY, REFUSAL TO _IN- 
STRUCT JURY TO FIND FOR DEFENDANT IF INSURED USED 
STIMULANTS EXCESSIVELY CONTRARY TO HIS REPRESENTA- 
TION HELD ERROR. 

In action on life policy, in which insured had stated in procuring policy that 
he had never used stimylants to excess, refusal of instruction to find for defend- 





546 The Irisurance Law Journal, Vol. 70 [Apr., 1928 


ant if insured was addicted to use of stimulants to excess when policy was issued 
held error. 


(For other cases, see Insurance, Dec. Dig. § 297.) 


7. INSURANCE—INSTRUCTION TO FIND FOR INSURER ONLY IF IN- 
SURED’S FALSE STATEMENT THAT HE NEVER USED STIM- 
ULANTS TO EXCESS WAS WITH INTENT TO DECEIVE OR MA- 
eTERIALLY AFFECTED ACCEPTANCE OF RISK HELD ERROR. 

In action on life insurance policy, in which insured had stated in procuring pol- 
icy that he did not use stimulants to excess, instruction to find for insurer if state- 
ment was false and with intent to deceive or false and materially affecting accep- 
tance of risk held erroneous. 


(For other cases, see Insurance, Dec. Dig. § 297.) 


8. INSURANCE—STATUTE RELATIVE TO EFFECT ON RIGHT OF RE- 
COVERY OF FALSE STATEMENT IN INSURANCE APPLICATION 
CONDONES NO FRAUD, BUT PREVENTS VOIDANCE FOR INAD- 
VERTENT MISTAKES (PUB. ACTS 1917, NO. 256, PT. 3, C. 2. 817). 
Pub. Acts 1917, No. 256, pt. 3, c. 2, § 17 (Comp. Laws Supp. 1922, § 9100 

[161]), providing that falsity of statement in insurance application shall not bar 

recovery unless made with actual intent to deceive or unless materially affecting ac- 

ceptance of risk or hazard assumed by insurer, condones no fraud perpetrated by 
applicant, but does save policy from voidance for inadvertent mistakes and errors 
not materially affecting acceptance of risk or hazard assumed. 

(For other cases, see Insurance, Dec. Dig. § 262.) - 


Error to Circuit Court, Wayne County; Dingeman, Judge. 

Action by Alice Krajewski against the Western & Southern Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. Reversed, and new 
trial granted. 

Argued before the Entire Bench. 

Cavanaugh & Burke, of Ann Arbor (Henry C. Bogle, of Detroit, of counsel), 
for appellant. 

Harry J. Lippman, of Detroit, for appellee. 

Wiest, J. Plaintiff, beneficiary under a policy of life insurance issued by de- 
fendant to John Krajewski (her then husband) in May, 1923, had judgment in the 
circuit, and defendant reviews by writ of error. 

Defendant pleaded lapse of the policy for nonpayment of premium and fraud 
perpetrated by a false representation in its procurement. The jury found the prem- 
ium was paid, and we cannot hold the verdict on that question against the weight 
of evidence. 

In the application for the policy, Krajewski stated that he had not at any time 
used stimulants to excess. This representation, it was claimed by defendant, was 
material and false. Plaintiff claimed it was true. The policy was dated May 16, 
1923. The insured died December 13, 1923; cause of death given in the coroner's 
certificate, “acute dilatation of the heart.” There was no autopsy. 

As evidence that the insured used stimulants to excess, there was introduced 
at the trial a sworn bill for divorce, filed by plaintiff against the insured twenty- 
one days after the policy was issued. In that bill plaintiff alleged that: 

‘“* * * He also during the greater portion of the married life of the par- 
ties hereto having indulged in intoxicating liquors to excess, your plaintiff show- 
ing that hardly a week has past (passed) during the past five years or more of 
her life with said defendant herein, that he has not become grossly intoxicated. 
* * * “New Year’s Eve, 1923, the said defendant returned to his home in a 
drunken and stupefied condition, together with a police officer. * * * 

“Your plaintiff further shows that said defendant herein, at the date hereof and 
for some time in the past, has been engaged in an employment at the Ford Motor 
Company, he for considerable time past and regularly pay days taking his money 
and visiting saloons and cafés with his boon companions, * * * he almost reg- 
ularly on each pay day returning to his home at the hour of midnight or early 
hours of the morning in a drunken and intoxicated condition, and with funds al- 
most exhausted.” 

June 13, 1923, in the divorce case, plaintiff filed a verified petition for temporary 
alimony, in which she stated: 
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“Deponent further says that, since service of said summons and injunction as 
aforesaid, said defendant herein has continued in an intoxicated condition.” 

[1] Plaintiff testified at the trial that her husband was not a drunkard and 
did not use intoxicating liquors to excess, and claimed she gave the facts in her 
action for divorce to her attorney through an interpreter, and made no claim that 
her husband was “a user of intoxicating liquor.” The interpreter mentioned died 
before the trial. The bill for divorce also alleged extreme and repeated cruelty, 
and the decree was granted on that ground. The allegations of plaintiff in di- 
yorce case were admissible against her in his suit upon the policy. In a suit on 
an insurance policy by the beneficiary, the falsity of a representation made by the 
insured in procuring the policy may be shown by admissions of the beneficiary. 

As stated in Pope v. Allis, 115 U. S. 363, 370, 6 S. Ct. 69, 72 (29 L. Ed. 393): 

“When a bill or answer in equity or a pleading in an action at law is sworn 
to by the party, it is competent evidence against him in another suit as a solemn 
admission by him of the truth of the facts stated. Studdy v. Sanders, 2 D. & R. 
347; De Whelpdale v. Milburn, 5 Price, 485; Central Bridge v. Lowell, 15 Gray 
[Mass.] 106; Bliss v. Nichols, 12 Allen [Mass.] 443; Elliott v. Hayden, 104 Mass. 
180; Cook v. Barr, 44 N. Y. 156; Taylor on Evidence, § 1753 (7th Ed.) ; Green- 
leaf, Evidence, §§ 552, 555.” 

See, also, Behr v. Conn. Mut. Life Ins. Co. (C. C.) 4 F. 357, a case very much 
like the one at bar. 

Such admissions “are received in evidence because of the great probability that 
a party would not admit or state anything against himself or his own interest un- 
less it were true.” Cook v. Barr, 44 N. Y. 156. 

[2] Plaintiff had a right to explain her claimed admissions, but, when she 
placed the blame on an interpreter of her selection, and now dead, she encountered 
the salutary rule stated as follows in 10'R. C. L. 930: 

“When two persons who speak different languages, and who cannot understand 
each other, converse through an interpreter, they adopt a mode of communication 
in which they assume that the interpreter is trustworthy, and each makes his lan- 
guage presumptively their own. Each acts upon the theory that the interpretation 
is correct. Each impliedly agrees that his language may be received through the 
interpreter. If nothing appears to show that their respective relations to the in- 
terpreter differ, they may be said to constitute him their joint agent to do for both 
that in which they have a joint interest. They wish to communicate with each 
other, they choose a mode of communication, they enter into conversation, and the 
words of the interpreter, which are their necessary medium of communication, are 
adopted by both, and made a part of their conversation as much as those which fell 
from their own lips. They cannot complain if the language of the interpreter is 
taken as their own. by any one who is interested in the conversation.” 

The attorney, in preparing the bill for divorce, had the right to rely upon the 
words of the interpreter, and it is inconceivable that the allegations in the bill, with 
their particularity of dates and circumstances, could have found their way therein 
without information furnished by plaintiff. We have given attention to the question 
of whether the allegations in the bill for divorce were in the nature of substantive 
evidence, because if not such there was no defense. 

[3-7] The representation mentioned was material to the acceptance of the risk 
and the hazard assumed, and, if false, voided the policy. Whether false was a ques- 
tion of fact for the jury. If false, the materiality thereof was a question of law 
for the court under the contract. The court refused the following instruction: 

“I instruct you that, if you believe from a preponderance of the evidence that, 
at the time the policy in suit was issued, the insured, John Krajewski, was addicted 
to the use of stimulants to excess, then your verdict must be for the defendant, 
no cause of action.” 

The court instructed the jury: 


“If you find that the answer of John Krajewski to that question, that is, the 
question that I have read to you, ‘Have you at any time used stimulants to ex- 
cess?’ if you find that the answer of John Krajewski to that question was false, 
and you further find from the evidence that it was made with actual intent to de- 
ceive, or if you find that it was false and that it materially affected either the ac- 
ceptance of the risk or the hazard assumed by the company, then your verdict will 
be for the defendant, no cause of action. On the other hand, if you are not con- 
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vinced by a preponderance of the evidence that the answer to that question was 
false, or if you are convinced that it was false, but that it was not made with the 
actual intent to deceive, or, being false, that it was not material to the acceptance 
of the risk or the hazard assumed by the company, then your verdict will be for 
the plaintiff.” 

The court was in error in refusing the requested instruction and also in the 
instruction given. 

Counsel for plaintiff thinks the instruction to the jury in accord with section 17, 
subd. 4, c. 2, pt. 3, Act No. 256, Public Acts 1917 (C. L. Supp. 1922, § 9100 [161]). 
That statute provides: 

“The falsity of any statement in the application for any policy covered by this 
chapter shall not bar the right to recovery thereunder unless such false statement 
was made with actual intent to deceive or unless it materially affected either the 
acceptance of the risk or the hazard assumed by the insurer.” 

It will be noted that this statute permits voidance of a policy, in case of a 
false statement, for any one of three reasons: (1) If made with actual intent to 
deceive; (2) if it materially affected the)acceptance of the risk; (3) if it mater- 
ially affected the hazard assumed by the insurer. The statute does not bar the 
right to contract that a representation shall guide acceptance and assumption of 
the risk. 

In Leach v. Casualty Ins. Co., 239 Mich. 10, 214 N. W. 216, we held that an 
insurance company could, of right, make statements material in its contract, 
and quoted with approval the following from Bonewell v. Ins. Co., 160 Mich. 137, 
125 N. W. 59: 

“These questions may or may not be of importance to insurance companies. 
They certainly have the right to make them material. In all lines of insurance the 
moral risk involved is regarded as of very great importance, and it cannot be said 
that an insurance company has not the right by its contract to make the questions 
which are here adverted to essential.” 

If the statement was false, the applicant for the insurance was well aware of its 
falsity, and, if he stated the opposite of the truth, there was an actual intent to de- 
ceive. The insurer had a right to know, upon the question of acceptance of the 
risk, whether the applicant was addicted to the excessive use of intoxicating li- 
quors. If the insured was an habitual drunkard or addicted to the use of intox- 
icating liquors to excess, his habit materially affected the hazard assumed by the 
insurer. 

[8] The statute invoked by plaintiff condones no fraud perpetrated by an ap- 
plicant in obtaining insurance and whitens no lies inducing acceptance of the risk. 
The statute does save policies of insurance from voidance for inadvertent mistakes 
and mere errors not materially affecting acceptance of the risk or hazard assumed 
by the insurer. : 


For the error pointed out, the judgment is reversed, and a new trial granted, 
with costs to defendant. 

Sharpe, C. J., and Bird, Fellows, Clark, McDonald, and Flannigan, JJ., con- 
cur. 

The late Justice Snow took no part in this decision. 


WILSON v. ILLINOIS LIFE INS. CO. (No. 15776.) 
Kansas City Court of Appeals. Missouri. Nov. 7, 1927. 
Rehearing Denied Dec. 5, 1927. 

300 Southwestern Reporter 550. 

1. INSURANCE—VALIDITY OF PREMIUM NOTE MODIFYING POLICY 
WAS GOVERNED BY LAWS OF STATE WHERE NOTE WAS MADE. 
Validity of premium note or loan agreement modifying insurance policy to ex- 

tent stipulated in such loan agreement was governed by jlaw of state where loan 

agreement was made. 
(For other cases, see Insurance, Dec. Dig. §125[2].) 


2. INSURANCE — INSURER’S ACT IN CANCELING KANSAS POLICY 
BECAUSE OF DECEDENT’S FAILURE TO PAY PREMIUM NOTE 
WAS NOT GOVERNED BY KANSAS LAWS, WHERE NOTE WAS 
NOT EXECUTED IN THAT STATE. ' 
Insurer’s act in canceling Kansas life insurance policy on account of decedent's 
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failure to pay premium note on its due date was not governed by laws of Kansas, 
where premium note was not executed in that state. 


(For other cases, see Insurance, Dec. Dig. § 351.) 


3. INSURANCE—STIPULATION IN PREMIUM NOTE THAT POLICY 
WOULD LAPSE IF NOTE WAS NOT PAID ON DUE DATE HELD 
VALID. 

Stipulation in premium note, to effect that life insurance policy would lapse if 
premium note was not paid on its due date, was valid provision and insurer could, 
under terms of premium note; cancel policy for failure to pay note on its due date. 

(For other cases, see Insurance, § 349[3].) 


4, INSURANCE—WHERE INSURER ACCEPTS PAST-DUE PREMIUMS 
ON CONDITION, THERE IS NO WAIVER WHERE CONDITION IS 
NOT FULFILLED, UNLESS INSURER RETAINS PREMIUMS FOR 
UNREASONABLE TIME AFTER NONCOMPLIANCE WITH CONDI- 
TION. 

Where past-due premiums on life insurance policy are either accepted or re- 
tained on condition, there is no waiver where condition is not fulfilled, unless con- 
dition itself is waived, or premiums so accepted are retained by insurer for an un- 
reasonable time after noncompliance with condition. 

(For other cases, see Insurance, Dec. Dig. §392[9].) 


6. INSURANCE—EVIDENCE JUSTIFIED FINDING THAT INSURER RE- 
TAINING PAST-DUE PAYMENT ON PREMIUM NOTE ON CONDI- 
TION NOT COMPLIED WITH WAIVED FORFEITURE. 

Evidence held to justify finding that insurer, accepting note for past-due prem- 
jum on condition that insured pay following premium also past due, which was not 
paid, and retaining such payment for practically a month after learning of insured’s 
death, waived forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


7. INSURANCE—EFFECT OF INSURED’S FAILURE TO PAY PREMIUM 
WHEN DUE WAS GOVERNED BY LAW OF STATE WHERE INSUR- 
ANCE CONTRACT WAS MADE. 

Effect of insured’s failure to pay premium on life insurance policy when due 
was governed by laws of state where insurance contract was made. 
(For other cases, see Insurance, Dec. Dig. § 351.) 


8. INSURANCE—STATUTES OF STATE WHERE INSURANCE CON- 
TRACT WAS MADE, RELATIVE TO FORFEITURE, WERE PART OF 
INSURANCE CONTRACT. 

Statutes of state of Kansas where life insurance contract was made, relative to 
forfeiture for nonpayment of insurance premiums, were as much part of insurance 
contract as though written therein. 

(For other cases, see Insurance, Dec. Dig. §152[3].) 


9. INSURANCE—NOTICE REQUIRED BY STATUTE OF STATE WHERE 
INSURANCE CONTRACT WAS MADE NOT BEING GIVEN, FORFEI- 
TURE COULD NOT BE PREDICATED ON INSURED’S FAILURE TO 
PAY PREMIUM WHEN DUE. 

_Notice required by statute of Kansas, where life insurance contract was made, 
of intention to forfeit policy for failure to pay premium not having been given, for- 
feiture could not be predicated on insured’s failure to pay premium when due. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Appeal from Circuit Court, Buchanan County; L. A. Vories, Judge. 
Action by Pauline N. Wilson against the Illinois Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


. Hugh T. Martin, of Chicago, Ill., and W. B. Norris, of St. Joseph, for appel- 
ant. 


L. E. Thompson, of St. Joseph, for respondent. 

Frank, C. This suit is upon a life insurance policy in the sum of $3,000, is- 
sued September 13, 1920, by the defendant upon the life of Katherine K. Lukashavoc 
in favor of plaintiff, Pauline N. Wilson, as beneficiary. At the time the policy was 
issued the beneficiary's name was Pauline N. Lukashavoc, and she was so named in 
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the policy. There was a verdict and judgment in favor of the plaintiff in the sum. 
of $3,502.88, and defendant appeals. 

The case was tried below without a jury upon an agreed statement of facts. 
From the agreed stipulation it appears that defendant is a corporation organized 
under the laws of the state of Illinois with its home office in the city of Chicago. 
The policy in suit was issued by defendant at its home office in|Chicago, IIl., and 
delivered to and accepted by deceased in the state of Kansas where she resided at 
that time. Quarterly premiums in the sum of $25.92 became due and payable on 
the policy on the 13th day of September, December, March and June of each year. 
The policy was issued in 1920, and all premiums for the first and second years 
thereafter were paid. The quarterly premium falling due on September 13, 1922, 
was not paid on that date. At the request of deceased the time of payment of this 
premium was extended to November lst of that year, and deceased executed a note 
covering the amount of this quarterly premium, payable to the order of defendant 
and due November 1, 1922. This note, among other things, recites: 

“I understand and agree that neither this note nor any extension thereof is 
given or accepted as a payment of said premium, and I agree that the nonpayment 
of this note or any extension thereof at maturity shall ipso facto lapse said policy, 
and there will be due hereon the amount that bears the same ratio to the premium, 
on account of which this note is given, that the period of time elapsing from the 
due date of said premium to the date of default in payment of this note (or any 
extension thereof) bears to the period covered by the premium mentioned above.” 

After the policy was issued, deceased moved to the state of Iowa and was re- 
siding there at the time she executed this note. The note was mailed to defendant 
at its home office in Chicago, Ill., and was there received and accepted by defend- 
ant. It is stipulated in the agreed statement of facts that this note does not violate 
either the laws of Iowa or Illinois. On October 21st defendant notified deceased 
that the note would be due on November 1, 1922, and if not paid on or before that 
date her policy would lapse. The note was not paid on its due date, and defendant 
entered on its records that fact that the policy had lapsed. 

On November 14 defendant notified deceased by letter that her policy had 
lapsed, and inclosed an application for reinstatement, and suggested that she make 
application for reinstatement and send check for past-due premium note. On No- 
vember 24 defendant notified deceased by letter that it would consider her applica- 
tion for reinstatement upon a cash payment of $13 on her past-due premium note, 
and upon approval of her application for reinstatement would extend the time for 
payment of balance due on premium note to January 1, 1923. On December 8 de- 
ceased wrote defendant from Shenandoah, Iowa, inclosing check for $13, and pro- 
mised to pay balance due on note on or before January 1. Defendant reinstated 
the policy and extended the time for payment of balance due on the note to Decem- 
ber 30, 1922. OnjiDecember 15 defendant notified deceased that the time of pay- 
ment of balance due on premium note was extended to December 30, and that an- 
other quarterly premium was due December 13, and it would be necessary to pay 
the note in full on or before December 30 and arrange to pay the December prem- 
ium before the-expiration of the days of grace, January 13, 1923. On December 
20, 1922, defendant notified deceased that the balance due on her premium note, 
amounting to $13.25, would be due on December 30, 1922, and if not paid on or 
before that time her policy would lapse. Deceased did not pay the balance on the 
note when due, and defendant entered upon its records that the policy had lapsed. 

On January 10, 1923, defendant notified deceased by letter that her policy had 
lapsed on account of nonpayment of the premium note, and inclosed blank appli- 
cation for reinstatement, and suggested that she sign and return the application with 
check for $13.75 balance due on the premium note. On January 17 deceased ex- 
ecuted the application for reinstatement and forwarded same, together with her 
check for $13.75, to defendant. Defendant received the check and application for 
reinstatement, but held the check without cashing it, awaiting further action by 
deceased. On January 19, 1923, defendant wrote deceased, acknowledging receipt 
of application for reinstatement and check for $13.75, and stated to deceased that 
it was not in a position to consider her application for reinstatement or apply her 
check in settlement of the premium note for the reason that she had made no pro- 
vision for paying the quarterly premium of $25.92 which fell due on December 13, 
1922, and stated that a note was enclosed for $25.92 falling due on February 13, 
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1923, and that on receipt of same her application for reinstatement would be given 
consideration. On January 29, 1923, defendant again wrote deceased, calling her at- 
tention to the note which had been sent her on January the 19th for the purpose of 
extending the time of payment of the quarterly premium due on December 1<, re- 
questing her to sign said note and return same immediately. Deceased made no re- 
ply to defendant’s letters of January the 19th and 29th. Again on February 13, 
1923, defendant wrote deceased, calling her attention to the fact that she had not 
executed the note for $25.92 to cover the premium due December 13, 1922, and in- 
closed another note due March 13, 1923, and requested her to execute same in or- 
der that defendant might give her application for reinstatement consideration. De- 
ceased did not reply to this letter and did not execute any of the notes sent her by 
defendant covering the premium due December 13, 1922. This premium was never 
aid. 

, Deceased died on or about February 15, 1923, at Shenandoah, Iowa. On Feb- 
ruary 17, 1923, a;Mr. Pippert, on behalf of the beneficiary, notified defendant of 
her death and requested blank proofs of loss which defendant refused to furnish. 
Later on March 12 the beneficiary advised defendant of the death of her sister and 
requested blank proofs of death. Defendant refused to furnish blank proofs of 
death as requested, and on March 17, 1923, returned the check in question to the 
beneficiary. 

Defendant requested the court to declare that under the pleadings and evidence 
the finding must be for the defendant, which declaration the court refused. 

Contention is made by respondent that the policy in suit is'a Kansas contract, 
and that the statutes of that state relative to the cancellatiom or forfeiture of in- 
surance contracts for nonpayment of premiums are as much a part of the policy 
as though written therein. This statute reads as follows: 

“Tt shall be unlawful for any life insurance company other than fraternal doing 
business in the state of Kansas to forfeit or cancel any life insurance policy on ac- 
count of nonpayment of any premium thereon, without first giving notice in writ- 
ing to the holder of any such policy of its intention to forfeit or cancel the same.” 
Rev. St. Kan. 40—332. 

“Before any such cancellation or forfeiture can be made for the nonpayment of 
any such premium the insurance company shall notify the holder of any such policy 
that the premium thereon, stating the amount thereof, is due and unpaid, and of 
its intention to forfeit or cancel the same, and such policy holder shall have the 
right, at any time within thirty days after such notice has been duly deposited in 
the post office, postage prepaid, and addressed to such policyholder to the address 
last known by such company, in which to pay such premium; and any attempt on the 
part of such insurance company to cancel or forfeit any such policy without the 
notice herein provided for shall be null and void. The affidavit of any responsible 
officer, clerk or agent of the corporation, authorized to mail such notice, that the 
notice required by this section has been duly addressed and mailed by the corpora- 
tion issuing such policy shall be prima facie evidence that such notice has been 
duly given.” Rev. St. Kan. 40—333. 

No notice of intention to cancel the policy was given deceased other than that 
shown by the letters above mentioned. 

Proceeding on the assumption that the policy is a Kansas contract, respondent 
contends that the act of defendant in declaring the policy forfeited for nonpay- 
ment of the premium note on its due date was void and of no effect, for the 
reason that defendant did not, prior to the cancellation of the policy, give de- 
ceased 30 days’ written notice of its intention to cancel as provided in the Kansas 
Statute above quoted. 

It is not disputed that the policy at the time it was issued and delivered was 
a Kansas contract and was subject to the valid and pertinent statutes of that state. 
The quesion here presented is whether or not the operation of the statute of 
Kansas may be extended into the jurisdiction of Iowa and Illinois and effect 
the validity of the subsequent loan agreement made between the parties in the 
latter state and there govern the action of the parties under such subsequent 
agreement. 

Speaking to a similar question in New York Life Insurance Co. v. Head, 234 
U. S. 149, 34 S. Ct. 879, 58 L. Ed. 1259, the court said: 

“In other words, concretely speaking, we must consider the validity of the 
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loan agreement; that is, how far it was within the power of the state of Missouri 
to extend its authority into the state of New York, and there forbid the parties, 
one of whom was a citizen of New Mexico and the other a citizen of New York, 
from making such loan agreement in New York simply because it modified a 
contract originally made in Missouri. Such question, we think, admits of but 
one answer, since it would be impossible to permit the statutes of Missouri to 
operate beyond the jurisdiction of that state and in the state of New York, and 
there destroy freedom of contract without throwing down the constitutional 
barriers by which all the states are restricted within the orbits of their lawful 
authority, and upon the preservation of which the government under the Con- 
stitution depends. This is so obviously the necessary result of the Consti- 
tution that it has rarely been called in question, and hence authorities directly 
dealing with it do not abound. The principle, however, lies at the foundation 
of the full faith and credit clause and the many rulings which have given effect to 
that clause.” 


To the same effect, Liebing v. Insurance Co., 276 Mo. 118, 207 S. W. 230. 

[1-3] We regard the premium note or loan agreement in the instant case as a 
modification of the policy to the extent stipulated in such loan agreement and if 
valid in the state where made is binding on the parties and govern their acts 
thereunder. The act of defendant in canceling the policy in suit on account of 
decedent’s failure to pay the premium note on its due date is not governed 
by the laws of Kansas because the premium note was not executed in that state. 
The stipulation in’ the premium note to the effect that the policy will lapse if 
the premium note is not paid on its due date is a valid provision under the laws 
of this state, and, it being stipulated in the agreed statement of facts in this 
case that the premium note does not violate the laws of either Iowa or Illinois, 
defendant was authorized, under the terms of the premium note, to cancel the 
policy for failure to pay the note on its due date. 


The policy being forfeited for nonpayment of the premium note due De- 
cember 30, 1922, plaintiff is not entitled to recover unless the acts and conduct 
of the defendant thereafter amounted to a waiver of such forfeiture. 


On January 17, 1923, after the forfeiture of the policy for nonpayment of the 
premium note insured mailed defendant her check for $13.75 balance due on the 
premium note, together with her application for reinstatement. Defendant accepted 
this check without objection and never offered to return it to deceased during her 
lifetime. On February 17, 1923, a Mr. Pippert, on behalf of plaintiff, notified de- 
fendant of insured’s death. After receiving this knowledge, it kept the check 
until March 17, 1923, at which time it was returned to plaintiff. After rectiving 
the check, defendant wrote insured that it would be applied in payment of her 
past-due note, and her application for reinstatement would be given considera- 
tion on condition that she pay the December premium which was then past due. 


[4] It is true that where past-due premiums are either accepted or retained on 
a condition, there is no waiver where the condition, is not fulfilled, unless the 
condition itself is waived, or the premiums so accepted are retained for an unrea- 
sonable time after noncompliance with the condition. 37 C. J. 537, § 270. 


In Andrus v. Insurance Assur., 168 Mo. 151, 165, 67 S. W. 582, 586, the 
court disposed of a similar question in the following language: 


“When the last premium, due November 22, 1898, fell due and was unpaid, 
the company, on December 8, 1898, wrote to the assured reminding her that it 
had not been paid, and urging her to pay. Before this letter reached her, how- 
ever, the company on December 12, 1898, received the payment. It did not refuse 
to take it. It did not mark the policy lapsed or forfeited. It never objected to 
keeping the money and never offered to return it until more than a month after 
she was dead. Then it was too late to take such a position. The conditional re- 
ceipt in use by the company is a snare in itself. It acknowledged receipt of the 
money. It keeps the money. But it says the policy is not reinstated by the accept- 
ance of the money and shall continue to be null and void until the health certificate 
is filed, and until the president and medical director determine to reinstate the policy. 
The company must take one horn of the dilemma or the other.. It cannot retain 
the benefits and deny the existence of the contract. If it does not wish the receipt 
of the premium to have the effect in law of reinstating the policy or of preventing 
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a forfeiture, it must refuse to receive the money until the health certificate is filed and 
until the president and medical director act.” 

The same rule is announced in Francis and Hunter v. A. O. U. W., 150 
Mo. App. 347, 357, 130 S. W. 500, and in Reed v. Bankers’ Union, 121 Mo. App. 419, 
427, 99 S. W. 55. 

[5] Waiver is defined as the intentional relinquishment or abandonment of a 
known right. Reed v. Bankers’ Union, 121 Mo. App. 419, 426, 99 S. W. 55, 56. 

[6] The letters from defendant to insured, standing alone, might tend to show 
that defendant did not intend to relinquish its right to insist on the forfeiture, but the 
fact that defendant received the past-due premium practically one month before in- 
sured’s death and retained it for the same length of time after learning of her 
death indicates a purpose on the part of defendant not to insist on a strict en- 
forcement of the provisions of the contract relative to forfeiture. 

The least that can be said of such conduct is that it furnished sufficient 
evidence from which the trier of the facts was justified in finding that the for- 
feiture was waived. 

[7, 8] The final question to be determined is the effect of insured’s failure to 
pay the premium falling due on December 13, 1922. No note was given for this 
premium, and, as the policy in suit is a Kansas contract, this question must be con- 
sidered in the light of the pertinent statutes of that state relative to forfeiture for 
nonpayment of insurance premiums which are as much a part of the insurance con- 
tract as though written therein. 

[9] The Kansas statute forbids an insurance company to forfeit or cancel any 
life insurance policy on account of nonpayment of any premium thereon without 
first giving notice in writing to the holder of any such policy of its intention to 
forfeit or cancel the same. The statute further provides that before any such 
cancellation or forfeiture can be made for the nonpayment of any such premium, 
the insurance company shall notify the holder of any such policy that the pre- 
mium thereon, stating the amount thereof, is due and unpaid, and of its inten- 
tion to forfeit or cancel the same, and such policyholder shall have the right, at 
any time within 30 days after such notice is given, to pay such premium. 

The notice required by this statute was not given, therefore ‘forfeiture 
could not be predicated on insured’s failure to pay the premium falling due on 
December 13, 1922. Hanna v. A&tna Life Insurance Co., 217 Mo. App. 261, 263, 
S. W. 526, 527. 

We find no reversible error in the record and therefore affirm the judg- 
ment. 

Williams, C., concurs. 

Per CurtAM. The foregoing opinion by Frank, C., is hereby adopted as the 
opinion of the court. 

Bland and Arnold, JJ., concur. 

Trimble, P. J., absent. 


LUNGER v. NEW YORK LIFE INS. CO. 
Supreme Court, Appellate Term, First Department. December 22, 1927. 
225 New York Supplement 730. 
JUDGMENT—JUDGMENT ON THEORY POLICY WAS INCONTESTABLE 

MUST BE REVERSED, AFTER TRIED ON THEORY THAT IT WAS 

CONTESTABLE, AND TIMELY CONTEST HAD BEEN INSTITUTED. 

Where recovery on life policy was allowed by judge of Municipal Court on 
ground that policy was incontestable after two years, although case was tried 
on theory that it was contestable, based on conceded fact that contest had been 
Properly instituted in Supreme Court, within time limited therefor, to invalidate 
policy, judgment allowing recovery must be reversed. 

(For other cases, see Judgment, Dec. Dig. § 250.) 

Levy, J., dissenting. 

Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Rachel Lunger against the New York Life Insurance Company. 
From a judgment of the Municipal Court in favor of plaintiff, and from an order 
denying defendant’s motion for new trial on the ground of newly discovered evi- 
dence, defendant appeals. Reversed, and new trial granted. 

Argued November term, 1927, before Bijur, Levy, and Crain, JJ. 
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Louis H. Cooke, of New York City (Robert M. Field, of counsel), for ap- 
pellant. 

Breitbart & Breitbart, of New York City (Bernard Breitbart, of New York 
City, of counsel), for respondent. 

Per CurtaM. Plaintiff has recovered on a policy of life insurance which 
contains the now fairly common clause that the policy shall be “incontestable after 
two years from its date of issue, except for nonpayment of premium,” etc. B 
a strange series of errors and misunderstandings this case was tried below clearly 
on the theory that the policy was contestable, and although the suit had been begun 
and the defense of breach of conditions or warranty interposed after the lapse 
of the two years, defendant’s proofs assailing the validity of the policy were ad- 
mitted without the slightest objection, or any suggestion of opposition, nor was 
the attention of the learned judge below called to the fact that defendant had, 
within the period in which contest was permitted, actually instituted a suit in 
the Supreme Court to invalidate the policy on the grounds named. 

When the matter, therefore, came to be submitted to the trial judge for his 
decision, finding that the action before him had begun after the period of two 
years, he decided in favor of the plaintiff, writing an opinion to the effect that the 
policy was incontestable, and citing the now well-known authorities on that subject, 
including Mutual Life Ins. Co. of New York v. Hurni Packing Co., 263 U. S. 
167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. We have thus the grotesque 
result that there has been a recovery on a policy on the ground that it is in- 
contestable, although the case was tried on the theory that it was contestable, 
and that that theory was based on the conceded fact—a matter of record in the 
Supreme Court—that a contest had been properly instituted within the time limited 
therefor. Under such circumstances there are innumerable precedents which require 
a reversal, apart from the fact that the interests of justice demand it. 

Judgment reversed, and a new trial granted, without costs to either party, and 
appeal from order dismissed. 

Bijur and Crain, JJ., concur. 

Levy, J. dissents. 


YOUDIN v. NEW YORK LIFE INS. CO. 
Supreme Court, Special Term, New York County. January 10, 1928. 
226 New York Supplement 92. 

1. INSURANCE—RECOVERY ON POLICY ISSUED IN RUSSIA BY NEW 
YORK COMPANY HELD NOT BARRED ON GROUND THAT POLICY 
WAS RUSSIAN CONTRACT, PERFORMABLE IN RUSSIA. 

In action to recover cash surrender value of life insurance policy issued by 
New York insurance company at its branch office in Russia, payable in Russian 
rubles and to be performed within confines of Russian empire, whereby insured 
agreed to pay certain amount to insurer at certain time, recovery on policy in state 
in money of United States was not barred, on ground that policy was Russian 
contract, performable in Russia, by payment in Russian money. 

(For other cases, see Insurance, Dec. Dig. § 125[4].) 


2. INSURANCE—RECOVERY ON POLICY ISSUED IN RUSSIA BY NEW 
YORK COMPANY COULD NOT BE DEFEATED BECAUSE RUSSIAN 
DECREE PROHIBITED EXPORTATION OF RUBLES FROM RUSSIA. 


In action to recover cash surrender value of life insurance policy issued by 
New York insurance company at its branch office in Russia, payable in Russian 
rubles and to be performed within confines of Russian empire, whereby insured 
agreed to pay certain amount to insurer at certain time, defense pleading decree otf 
Kerensky government prohibiting transfer or exportation from Russia of rubles or 
other money without consent of public authorities, and that defendant has never 
obtained consent of public authorities in Russia to transfer rubles, and that insured 
has never demanded payment in Russia, held insufficient in law. 


(For other cases, see Insurance, Dec. Dig. § 640[1].) 
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3, INSURANCE—RECOVERY ON POLICY ISSUED IN RUSSIA BY NEW 
YORK COMPANY COULD NOT BE DEFEATED BECAUSE SU- 
PERIOR FORCE PROHIBITED INSURER FROM PERFORMING IN 
RUSSIA. 

In action to recover cash surrender value of life insurance policy issued by 
New York insurance company at its branch office in Russia, payable in Russian 
rubles and to be performed within confines of Russian empire, whereby insured 
agreed to pay certain amount to insurer at certain time, defense based on law of 
Imperial Russia excusing performance of contract, where performance is pro- 
hibited by superior force, and alleging that revolutionists took possession of de- 
fendant’s business in Russia, preventing it by superior force from performing 
obligations under policy, held insufficient in law. 


(For other cases, see Insurance, Dec. Dig. § 640[1].) 


Action by Herman A. Youdin against the New York Life Insurance Come 
pany. On motion by plaintiff to strike out defenses in answer. Motion 
granted, with leave to serve answer. 

Henry Waldman, of New York City, for plaintiff. 

Sullivan & Cromwell, of New York City (Philip L. Miller, of New York 
City, of counsel), for defendant. 

McGo.prick, J. [1-3] Prior to 1917 the defendant issued two policies of 
life insurance to Jakob Yudin at its branch office in St. Petersburg (now Leningrad) 
Russia. This action is brought by the plaintiff, as assignee of Yudin, to recover 
the cash surrender value of the policies in the sums fixed by the contracts for the 
year 1918. The defendant by answer interposed eight separate and complete de- 
fenses, which by motion now made the plaintiff seeks to strike out on the ground 
that they are insufficient in law. It has been stipulated by counsel that the motion, 
in so far as it relates to the eighth defense, is withdrawn, and that defenses num- 
bered 1, 2, 3, 4, and 7 are abandoned. This leave only the fifth and sixth defenses 
to be considered. 

The fifth defense pleads a decree of the Russian government of 1917, historically 
known as the Kerensky government, prohibiting the direct or indirect export or 
transfer from Russia of rubles or other moneys without the consent of the public 
authorities. It is further definitely alleged in this defense that the defendant has 
never obtained the consent of any public authority in Russia to export or transfer 
tubles or other moneys or credits, and that the insured has at no time made demand 
for any payments to him in Russia in respect of the policies. The sixth defense 
is based upon the law of Imperial Russia which, it is alleged, excuses performance 
of a contract, where such performance is prevented by superior force, and it is 
alleged that in the instant case the revolutions which enabled the revolutionists to 
take possession of the defendant’s business in Russia thus prevented by superior 
force the performance by the defendant of its obligations under the policies in 
suit. 

On the argument before me, counsel for the defendant conceded that the 
Provisions of the policies issued to Yudin are the same as those which obtained in 
the policy involved in Sliosberg v. New York Life Ins. Co., 244 N. Y. 482, 155 N. E. 
749. He added to his concession the statement that he expected to prove upon the 
trial of this action that, contrary to their express provisions, the policies were 
as a matter of fact never sent to New York for approval before issuance to the 
insured in Russia. From the foregoing it is clear that it is the contention of the 
defendant that its contracts with Yudin are and always were Russian contracts, per- 
formable by their terms in Russia, by the payment of Russian money, and are not 
cognizable in the courts of this state, in actions brought upon them for the recovery 
of money of the United States. 

It seems to me, however, that the language of Judge Kellogg in Sliosberg 
v. New York Life Ins. Co., supra, renders this contention untenable: 

“(3) Again, it is not the fact that the contract of insurance was by its terms 
performable in Russia. The death benefits, provided for by the contract, were pay- 
able in St. Petersburg. This plaintiff, however, is not suing to recover death 
benefits. He has survived the period during which his life was insured. His suit 
is to recover the surrender value of his policy, under that provision of the contract 
whereby the defendant, without restriction as to place of performance, in general 
terms agreed ‘to pay to the insured or his order the insured amount, i. e., twenty 
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thousand rubles, if the insured is living at 12 o’clock noon on the 24th day of 
October, 1921.’ The Pravila provided that the obligation of the contract was guar- 
anteed, not only by the funds deposited in Russia, but ‘also by all other property be- 
longing to the company.’ Self-evidently, the general promise and the guaranty 
contained in the words quoted required, for their complete enforcement, the com- 
pelling power of the laws of other ‘jurisdictions. The appropriate jurisdiction for 
their enforcement was the state of New York, where the defendant was domiciled, 
Blackstone v. Miller, 188 U. S. 189, 205 [23 S. Ct. 277, 47 L. Ed. 439].” 

It has been urged before me that the opinion of Judge Kellogg, to the extent 
which I have quoted, is obiter dictum. I am not willing to concede that this is 
true; but, even if were, I nevertheless find it so logically persuasive that I am 
quite willing to give to it the force of authority. 

The motion is granted, with leave to serve an amended answer within 20 
days. Settle order. 


METROPOLITAN LIFE INS. CO. v. FECZKO. (No. 8223.) 
Court of Appeals of Ohio, Cuyahoga County. Oct. 10, 1927. 
159 Northeastern Reporter 486. 

1. INSURANCE--CONDITIONS IN LIFE POLICY MUST BE COMPLIED 
WITH BEFORE RECOVERY CAN BE HAD ON POLICY. 

Condition expressed in policy of life insurance must be complied with before 
there can be recovery on policy. 
(For other cases, see Insurance, Dec. Dig. § 612[1].) 

2. INSURANCE—STATEMENTS IN LIFE POLICY IF UNTRUE ARE CON- 
DITIONS DEFEATING POLICY, THOUGH MADE INNOCENTLY. 
Statements made in an insurance policy if not true are conditions which defeat 

going into effect of policy and make it void though party makes statements in- 

nocently. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 

3. INSURANCE—UNTRUE STATEMENTS BY INSURED, IN APPLICA- 
TION BECOMING PART OF POLICY, THAT HE HAD NOT BEEN 
TREATED BY PHYSICIAN OR HAD ANY AILMENT, AVOIDED RE- 
COVERY ON POLICY. 

In action by beneficiary to recover on life policy, statements by insured, in 
application which becomes part of policy, that he had never been treated by 
physician or never had any ailments of any kind, held to avoid recovery on policy, 
when in fact insured, prior to writing policy, had, been in hospital and had explora- 
tory operation performed on him and was found to have bad case of cancer from 
which he died, and of which insurer did not know until death of insured. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 


Action by Karolina Feczko against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed and rendered.—[By 
Editorial Staff]. ieee 

Cook, McGowan, Foote, Bushnell & Burgess, of Cleveland, for plaintiff in 
error. 

Philip Sampliner, of Cleveland, for defendant in error. 

Vickery, J. This case came into this court on a petition in error to the mu- 
nicipal court of the city of Cleveland. 


In the court below the defendant in error, Karolina Feczko, brought an action 
to recover on an insurance policy that theretofore had been issued by the Metro- 
politan Life Insurance Company upon the life of John Feczko, since deceased. The 
issues were made up, and on the trial of the case before his honor, Judge Bradley 
Hull, a judgment was rendered in favor of the plaintiff below for the full amount 
of the policy, and it is to reverse that judgment that error is prosecuted here. 

It seems that Feczko was insured by the Metropolitan Life Insurance Com- 
pany after certain inquiries had been made of him, the answers to which on paper 
seemed to be satisfactory, whereupon the policy was issued. This was in March. 
1924, I think, and Feczko died in January, 1925, from the effects of a cancer. 
When proof of loss was made, the insurance company, upon investigation, learned 
that this man’s condition at the time the policy was written was not as represented, 
and the company tendered back the premium and refused to pay the policy. 
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The record is quite full of things which go to defeat the right of the plain- 
tiff to recover in this action. The record plainly shows that prior to the writing of 
this insurance policy Feczko had been at the City Hospital and had there had an 
exploratory operation; that during this operation the doctors found that his condi- 
tion was such that it would be dangerous to operate upon him; that he had a 
cancer; that the doctors thereupon sewed him up without operating upon him; and 
that after Feczko recovered from the incision he returned home. The record shows 
that subsequently, .Dr. Spurney, the family physician was called, and he describes 
the conditions of this man as he then found him. He testifies that Feczko had suf- 
fered from an operation, and apparently was emaciated, and had all the symptoms 
of one who had cancer; he could not eat, he vomited frequently, and he could not 
keep things on his stomach. 

So impressed was his honor, the trial judge, that this man did have a cancer 
and that he died from the effects of it, that in his opinion he says there was no 
question about it. 

The application contains a list of questions which this man signed, and is pur- 
ported to have answered. It was claimed in argument in this case that these ques- 
tions, as a matter of fact, were not asked of him. How that claim can be made 
in view of the testimony of Dr. Heidler, the examining physician, is not con- 
ceivable. It is true the doctor said that one or two of the questions were not 
asked him, for they were in his opinion included in the other questions. One of 
those questions was: “Was he ever in the hospital?” The doctor says he did not 
ask that question, but the other question as to whether he was ever treated by a 
doctor would cover it. 

It is argued in this case by counsel for defendant in error that this man made 
these answers, if he made them, innocently. In view of the fact that he had been 
in the hospital, and was there for at least a month, haw he could say without 
knowing it that he never had been treated by a physician, or never had any ail- 
ments of any kind, would be difficult to understand. But assuming that he did 
not know that he had been in the hospital, assuming that he did not know that he 
had been treated by a physician, it seems that counsel for the defendant has entire- 
ly mistaken the force and effect of conditions or statements in life insurance pol- 
icies. He relies upon the statute which holds that fraud cannot be charged unless 
the answers were intentionally made for the purpose of deceiving, and did de- 
ceive. 

Coming back to the testimony of Dr. Heidler, it clearly appears that Heidler 
knew nothing about the former condition of this man; he was not told by any one; 
he made such examination of him as is usually made in life insurance cases, and 
had to rely upon the statements of the insured in order to draw a proper con- 
clusion or opinion. 

{1, 2] But assuming that the man acted innocently in all these answers to the 
questions propounded, then we are confronted with the statute which provides that 
unless the answers are intentionally made they are not, as a matter of fact, fraudu- 
lent. In so far as the application is concerned, the whole argument of defendant 
in error is to the effect that there was no fraud in it, and that, therefore, the policy 
was a valid policy. I think the learned counsel must have entirely overlooked the 
authorities on this proposition. It is true, the application becomes a part of the 
policy, but the policy expresses some conditions, and unless those conditions are 
complied with the law is, and always has been, that there can be no recovery upon 
the policy of insurance. In other words, the statements made in an insurance 
policy, if not true, are conditions which defeat the going into effect of the policy, or, 
in other words, make it absolutely void, and the authorities hold, without any ex- 
ception, I think, that the policy is canceled even though the party makes those 
statements innocently. It is not a question as to whether he knew it or not. The 
question is that if the fact existed and was not communicated to the insurance com- 
pany, the policy would be void at the option of the insurance company. 


[3] Now in this case as soon as this man died and a demand was made for the 
payment of the policy, the insurance company upon learning these facts, tendered 
back the premiums and resisted the payment of the policy. They could not have 
known of these conditions in ordinary cases until the question arose in this way, and 
so the right to resist this policy was exercised by the insurance company. 


A leading case in this state upon this proposition is the case of Metropolitan 
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Life Ins. Co. v. Howle, 62 Ohio St., p. 204, 56 N. E. 908, which we understand to be 
the law of insurance in Ohio to-day in cases like the one at bar. 

In the case of New York Life Ins. Co. v. Wertheimer, 272 F. 730, decided by 
Judge Westenhaver of the District Court of the United States for the Northern 
District of Ohio, the facts were practically the same as they are in the instant case. 
And there are numerous other cases. 

We have gone over this entire record and familiarized ourselves with the briefs, 
and can come to no other conclusion than that the judgment of the court below was 
not only not supported by sufficient evidence, but was contrary to law, and for 
these two reasons the judgment must be reversed and final judgment entered for 
plaintiff in error. 

Judgment reversed, and judgment for plaintiff in error. 

Sullivan, P. J., and Levine, J., concur. 


LARSEN v. EQUITABLE LIFE (Reais) OF THE UNITED STATES. 
(No. L 
Supreme Court of South Dakota. Dec. 31, 1927. 
217 Southwestern Reporter 184. 
1. INSURANCE—UNDER LIFE POLICY PROVIDING INSURANCE WAS 
GRANTED IN CONSIDERATION OF ADVANCE PAYMENT OF ANN- 
UAL PREMIUM, RECOVERY CANNOT BE DEFEATED BY FAILURE 


TO PAY QUARTERLY PREMIUMS (Rev. Code 1919, § 1421). 


Where life insurance policy contained clause that insurance was granted in con- 
sideration of payment in advance of annual premium, recovery thereunder after death 
of insured within first year cannot be defeated because of nonpayment of quarterly 
premiums, notwithstanding provision that quarterly premiums should be sub- 
stituted in lieu of annual. premiums, since, under Rev. Code 1919 § 1421, acknowl- 
edgment in policy of receipt of annual premium is conclusive. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 

Brown, J., dissenting. 

Appeal from Circuit Court, Beadle County; Alva E. Taylor, Judge. 

Action by A. J. Larsen, administrator of the estate of Carter H. Larsen, against 
the Equitable Life Assurance Society of the United States. From a judgment for 
plaintiff and an order denying a new trial, defendant appeals. Affirmed. 

Boyce, Warren & Fairbank, of Sioux Falls, for appellant. 

Null & Royhl, of Huron, for respondent. 

SHERWwoopD, J. On or about July 12, 1921, appellant issued its policy of insur- 
ance for $5,000 on the life of Carter Harrison Larsen. ‘This policy was dated 
April 27, 1921, and apparently was intended to take effect on that date. 

Larsen died September 17, 1921. Suit was brought on the policy. At the 
close of all the evidence the court granted plaintiff's motion for a directed verdict, 
and denied defendant’s motion for judgment notwithstanding the verdict. From 
this judgment and an order denying a new trial defendant has appealed. 

{1] Paragraph 3 of the complaint alleges in substance: That on the 27th day 
of April, 1921, defendant, in consideration of the payment to it by Larsen of 
$44.05, and the payment of a like sum on the 18th day of July, October, January, 
and April, until 20 full years’ premiums shall have been paid, or until the prior 
death of the insured, made and delivered to Larsen its policy of insurance, in which 
it agreed to pay Larsen’s executors or administrators $5,000 on receipt of due proofs 
of death. 

The answer admits each allegation in this paragraph. It also alleges such 
insurance was only to be paid, provided all premiums had been paid, and said 
policy was in force, and surrendered properly released upon the death of said 
Larsen. 

The answer further alleges that a quarterly premium of $44.05 became due 
and payable under the provisions of said policy, July 18, 1921; notice of such pre- 
mium was mailed to Larsen; but said premium has never been paid; and all rights 
of the insured under said policy lapsed prior to Larsen’s death; and no contract of 
insurance was in force between plaintiff and defendant at the time of Larsens 
death. The record shows this policy was first sent out for delivery April 27, 
1921. As originally sent out, the policy provided for the payment of annual prem- 
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ums of $166.40. Afterwards, and on July 12, 1921, the policy was returned to de- 
fendant for change of payments to quarterly premiums of $44.05 each. Up to this 
time no premium had been paid on the policy, and there is no proof that it had 
been delivered to the plaintiff. The policy was then rewritten. As rewritten, it con- 
tained the following clause, which was endorsed by rubber stamp at the foot of, and 
on the first page of, the policy, and signed by the registrar of the Equitable Life 
Assurance Society : 

“In lieu of the annual premiums due on this policy there shall be substituted 
quarterly premiums each of $44.05 including double indemnity and disability premi- 
ums, payable on each 18th day of April, July, October, and January. 

“New York, July 12, 1921. 
“H. W. Wetmore, Registrar.” 

For convenience we will hereafter call this clause (b). 

The policy as rewritten, and containing clause (b) as a part thereof, was then 
delivered to insured, and the first quarterly premium of $44.05 paid. 

The policy, as originally sent out, and also as rewritten, contained the follow- 
ing provision, which will hereafter be referred to as clause (a) : 

“This insurance is granted in consideration of the payment in advance of one 
hundred sixty-six and 40/100 dollars and of the payment annually thereafter of 
a like sum upon each 18th day of April, until twenty full years’ premiums shall have 
been paid, or until the prior death of the insured.” 

The important contention here is based upon the construction and effect to be 
given to claus¢s (a) and (b) above quoted. It will not be necessary to consider any 
other provisions of the policy, except to say: The policy contained the usual pro- 
vision making it void on failure to pay premiums when due. 

Respondent contends: First. This policy (referring to clause [a]) contains an 
acknowledgment of the payment of the first year’s premium. This acknowledgment 
is conclusive; and nonpayment of the first year’s premium cannot be shown by the 
insurer. Second. This policy having been received in evidence, and being undisput- 
ed, the pleadings will be deemed amended to conform to the proof. 

cos first contention is based on section 1421, R. C. 1919, which reads 
as follows: 

“Receipt in Policy. An acknowledgment in a policy of the receipt of premium 
is conclusive evidence of its payment, so far as to make the policy binding, not- 
withstanding any stipulation therein that it shall not be binding until the premium 
is actually paid.” 

Appellant concedes respondent’s first contention would be correct if the original 
provisions contained in clause (a) had not been changed by the agreement of the 
parties contained in clause (b). He says: 

“Under the theory of the appellant in this case, the clause of the policy with 
respect to payment of premiums should read, and by written agreement of the 
parties herein did read: 

““This insurance is granted in consideration of the payment in advance of 
$44.05, and of the payment quarterly thereafter of a like sum upon the 18th day 
of April, July, October, and January in each year until 20 full years’ premiums 
shall have been paid, or until the prior death of the insured.’” 

And further contends that the second quarterly payment due July 18th had not 
been paid, and by reason thereof the policy had lapsed, and was canceled before 
Larsen’s death. Appellant argues, it is elementary that any contract may be 
amended, altered, modified, or canceled by mutual agreement, and the mutual 
agreement between the parties for quarterly payments instead of annual pay- 
ments creates a situation different in a very material respect from any of the cases 
ao decided by this court, and takes this case from under the bar of section 

, supra. : 

It should be observed that section 1421, supra, does not apply to the intent 
of the parties or the construction the court may place upon the contract. It 
specifically says: 

_“An acknowledgment in a policy of the receipt of premium is conclusive 
evidence of its payment, so far as to make the policy binding.” 

_ The statute applies whenever the policy acknowledges “the receipt of premium.” 

his court has repeatedly held: Recitals similar to those contained in clause (a) 
clearly acknowledge receipt of the first premium. Noble v. Kan. City Life Ins. 
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Co., 33 S. D. 458, 146 N. W. 606; Peever Merc. Co. v. State Mut. Fire Ass'n, 23 
S. D. 1, 119 N. W. 1008,°19 Ann. Cas. 1236; Id., 25 S. D. 406, 127 N. W. 559, 
31 L. R. A. (N. S.) 746, Ann. Cas. 1912B, 928; Schumacher v. North American 
Life Ins. Co. 41, S. D. 178, 169 N. W. 526. 

In Noble v. Kan. City Life Ins. Co., and Schumacher v. North American 
Life Ins. Co., supra, we held in effect that, under this statute, such policy con- 
tinued binding during the entire period specified in the acknowledgment. ‘To the 
same effect is Palmer v. Continental Ins. Co. of N. Y., 132 Cal. 68, 64 P. 97, 
decided under a statute identical with our section 1421, supra. We still hold these 
views. 

This brings the policy squarely under the provisions of the first clause of sec- 
tion 1421 above quoted, unless the last clause of the section, together with clause 
(b) removes it from the effect of the statute. 

Section 1421 was evidently enacted to prevent any insurance company which 
had once acknowledged in its policy the payment of a premium for a givem period 
from using any other provisions in the policy to nullify, or limit the effect of such 
receipt. In other words, the insurer could not change the position he had assumed 
in his receipt to the detriment of the insured by the use of any other agree- 
ment or stipulation contained in the policy. Clause (b) denied the premium had 
been paid for a longer period than three months. It also made another premium of 
$44.05, due in 90 days after the receipt was given, instead of one year, as pro- 
vided in the receipt. By another clause in the policy, failure to pay this premium 
when due forfeited the policy. 

It needs no argument to show that these other provisions in the policy, if 
allowed to prevail over the receipt, would render the policy void, because the 
premium due July 18th was not “actually paid.” This is the very evil the last 
part of this section was intended to prevent. 

The receipt was conclusive evidence of payment, and the policy was to remain 
binding during the period specified in the receipt, “so far as to make the policy 
binding notwithstanding any stipulation therein that it shall not be binding until 
the premium is actually paid.” In other words, any other agreement in the policy 
which would render it “not binding’ during that period, unless another premium 
was “actually paid,” is conclusively barred from consideration by this statute. It 
is evident, therefore, that both clause (b) and clause (a) come within the pro- 
visions of the statute. 

We now say, as we said in Schumacher vy. Life Ins. Co., supra: To hold in 
this case that the secondary condition (provision for forfeiture in case of failure to 
pay when due the quarterly premium of July 18th) thereupon came into operation 
would plainly violate section 1421, supra. 

[2] It is true, as appellant contends, that plaintiff brought this action under 
a contract of insurance which he alleged took effect on the payment of a premium 
of $44.05 and the agreement to pay quarterly thereafter the sum of $44.05 on the 
18th day of July, October, and January. However, the policy of insurance was 
admitted in evidence without objection. No motion was made to dismiss the action 
because of variance between the pleadings and proof. No objection was made 
to the pleading or to the variance at the trial or on the motion for a new trial. 
And we think it is only indirectly raised here. No one appears to have been 
misled as to the real issues by the allegations in the complaint. ~ 

Appellant says in his argument there are but two real questions presented by 
the record: First. “The effect of the recital in the policy of insurance of the pay- 
ment of the initial premium?” Second. Did the notice sent out by the company 
waive the default in payment of premium? 

There is no suggestion that more or different proof could be produced if the 
pleadings were altered to present the issues now before us. We think appellant’s 
objection on the ground of variance comes too late. 

What we have said makes it unnecessary to discuss the question of waiver 
raised in the briefs. We have considered each of the other assignments of error, 
and find them without merit. 

The judgment and order of the trial court are affirmed. 

Polley and Burch, JJ., concur. 

Campbell, P. J., concurs in result. 

Brown, J. (dissenting). The policy, as originally written, provided for the 
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payment of premiums annually. Before it was delivered, and at the request of the 
insured, it was returned to the company to be changed so as to provide for the 
payment of premiums quarterly. It is not clear from the record whether the 
policy was entirely rewritten or whether the change as to the manner of premium 
payments was made by adding to the original policy the provision for quarterly 
payments, but, if a new policy, it was in all respects identical with the original one, 
with the added provision at the foot of the policy, signed by an authorized officer 
of the insurance company. This provision reads as follows: 

“In lieu of the annual premiums due on this policy, there shall be substituted 
quarterly premiums of $44.05, including double indemnity and disability premiums, 
payable on each 18th day of April, July, October, and January.” 

When the policy was first delivered to the insured, it contained this substitu- 
tion made at his request. These quarterly payments by agreement of the parties 
were substituted for, and took the place of, the provision for annual premiums, so 
that the insurance contract, so far as it related to premiums in reality and in the 
contemplation of the parties, is in substance: 

“This insurance is granted in consideration of the payment in advance of. 
$44.05, and of the payment quarterly thereafter of a like sum upon each 18th day 
of April, July, October, and January, until twenty full years’ premiums shall have 
been paid, or until the prior death of the insured.” 

As applied to this policy, the provisions of section 1421, R. C. 1919, mean that 
the acknowledgment of the receipt of the $44.05 is conclusive evidence that that 
amount has been paid, so that the policy, when delivered, would have been in 
force, although the first quarterly premium had not in fact been paid. 

The failure of the insured to pay the July premium, which was due and de- 
linquent at the time of his death on September 17th, caused the policy to lapse, and 
the judgment and order denying a new trial should be reversed. 
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FIRE 


ZETNA INS. CO. et al. v. HYDE, SUPERINTENDENT OF INSURANCE 
DEPARTMENT OF MISSOURI. 
Argued Dec. 2, 1927. Decided Jan. 3, 1928. 
(No. 112.) 
48 Supreme Court Reporter 174. 

1. INSURANCE—INSURANCE COMPANY, RECEIVING JUST COMPEN- 
SATION UNDER STATUTE, COULD NOT ATTACK ITS CONSTITU- 
TIONALITY BECAUSE COMPETITORS COULD NOT MAKE REA- 
SONABLE PROFIT (REV. ST. MO. 1919, §§ 6283, 6284). 

Insurance company, receiving just compensation under state rate, held not 
in position to claim higher rates, under Rev. St. Mo. 1919, §§ 6283, 6284, merely 
because of plight of its less fortunate competitors, who were unable to make 
reasonable profit, since companies whose constitutional rights are not intringed 
may not better their position by urging cause of others. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


2. INSURANCE—STATE-MADE INSURANCE RATES DO NOT VIOLATE 
CONSTITUTION MERELY BECAUSE AGGREGATE COLLECTIONS 
ARE INSUFFICIENT TO YIELD REASONABLE PROFIT TO ALL 
COMPANIES (REV. ST. MO. 1919, § 6283; CONST. AMEND. 14). 
State-made rates for insurance companies, under Rev. St. Mo. 1919, § 6283, do 

not violate Const. Amend. 14, merely because aggregate collections are not suf- 

ficient to yield reasonable profit to all companies, since Fourteenth Amendment 
does not protect against competition. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

3. INSURANCE—INSURANCE COMPANY’S ALLEGATIONS, IN GENERAL 
LANGUAGE, THAT REDUCED RATES PRESCRIBED BY STATE 
WERE REPUGNANT TO FEDERAL, CONSTITUTION, HELD INSUF- 
FICIENT TO RAISE FEDERAL QUESTION (REV. ST. MO. 1919, §§ 
6283, 6284; CONST. AMEND. 14). 

In proceeding, under Rev. St. Mo. 1919, § 6284, to secure review of determin- 
ation of insurance rates made under section 6283, allegations asserting in general 
language that reduced rates were confiscatory and repugnant to Const. Amend. 
14, held insufficient to raise federal question, since, in order to invoke constitu- 
tional protection, facts relied on must be specifically set forth, and from them it 
must clearly appear that rates would necessarily deny plaintiff just compensation, 
and deprive it of property without due process. 

(For other cases, see Insurance, Dec. Dig. § 3.) 


4. INSURANCE—FEDERAL SUPREME COURT WILL SET ASIDE STATE- 
nee INSURANCE RATES AS CONFISCATORY ONLY IN CLEAR 
ASES. 
Jurisdiction of Supreme Court of United States to set aside state-made rates 
for insurance companies as confiscatory will be exercised only in clear cases. 
(For other cases, see Insurance, Dec. Dig. § 3.) 


5. INSURANCE—BURDEN TO SHOW INVALIDATING FACTS IS ON ONE 

SEEKING TO HAVE STATE-MADE INSURANCE RATES SET ASIDE 

AS CONFISCATORY. 

Burden is on one seeking to have state-made rates for insurance companies 
= aside as confiscatory to bring forward and satisfactorily prove invalidating 
acts. 

(For other cases, see Insurance, Dec. Dig. § 3.) 


On Writ of Certiorari to the Supreme Court of the State of Missouri. 

Suit by the AZtna Insurance Company and others, praying that an order of 
Ben C. Hyde, Superintendent of the Insurance Department of the State of Mis- 
souri, be reviewed and set aside. The state Supreme Court reversed a decree for 
plaintiffs and dismissed the case (285 S. W. 64), and they bring certiorari. Writ 
dismissed. 


Messrs. Charles E. Hughes, of New York City, Robert J. Folonie, of Chicago, 
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Ill, William S. Hogsett, of Kansas City, Mo., Ashley Cockrill, of Little Rock, 
Ark., and John S. Leahy, of St. Louis, Mo., for petitioners. 

Messrs. John T. Barker and Floyd E. Jacobs, both of Kansas City, Mo., and 
North T. Gentry, of Jefferson City, Mo., for respondent. 

Mr. Justice Butler delivered the opinion of the Court. 

October 9, 1922, respondent, acting under section 6283, Revised Statutes of 
Missouri 1919, made findings of fact and an order directing a reduction of 10 
per cent. in the rates charged by stock companies for fire, lightning, hail and 
windstorm insurance. The petitioners, 156 companies, were all the stock fire 
insurance companies engaged in that business in Missouri. November 10, 1922, 
they brought this suit under section 6284, praying that the order be reviewed and 
set aside. The complaint challenges the methods employed by respondent to 
make the calculations provided for, and alleges that the findings and order are 
unreasonable, confiscatory, and in contravention of the due process clause of the 
Fourteenth Amendment. Issue was joined and a trial was held. The circuit 
court, confirming the report of a referee appointed to hear the evidence and 
report his findings of fact and conclusions of law, found the order unreasonable 
and confiscatory and entered a decree setting it aside. The Supreme Court re- 
versed and dismissed the case. 285 S. W. 65. This court granted a writ of 
certiorari. 273 U. S. 681, 47 S. Ct. 113, 71 L. Ed. ——. 

Respondent insists that the case presents no federal question. In order to 
determine whether that contention has merit, it is necessary to examine the 
statutory provisions under which the respondent made the findings and order 
complained of, the grounds on which petitioners seek to have them set aside, 
and the decision of the Supreme Court. 

Section 6283, as it was at the time the order was made,’ provided: 

that the superintendent of insurance “is hereby empowered to investigate 
the necessity for a reduction of rates, and if, upon such investigation, it appears 
that the result of the earnings in this state of the stock fire insurance companies for 
five years next preceding such investigation shows there has been an aggregate 
profit therein in excess of what is reasonable, he shall order such reduction of 
rates as shall be necessary to limit the aggregate collections by insurance com- 
panies in this state to not more than a reasonable profit. * * *” 

Section 6284, as it stood when this suit was commenced, provided: 

“The orders and directions of the superintendent of insurance, together with 
his findings or determinations of facts upon which such order or determination 
is founded, shall be reviewable by a proper action in the courts, and upon such 
review the entire matter shall be treated and determined de novo. * * *” 

This section was amended before the trial. Laws 1923, p. 235. The following 
was added: 

“The court shall have authority to sustain, set aside or modify the orders 
and directions under review.” 

The complaint alleges that the rates were not excessive before the reduction; 
that each company has local agency plants in Missouri ranging in value from 
$10,000 in case of small companies having but few agencies to $50,000 for larger 
companies having many, and that the good will of the agencies of each is of 
great value; that in Missouri normal expenses of each are from 35 to 45 per 
cent. of earned premiums and the yearly aggregate of all expenses is approximate- 
ly 42 per cent. of all earned premiums, but that in the five-year period ending 
with 1921 total expenses amounted to about 44 per cent. of all premiums earned 
for insurance written in that period; that, in accordance with Missouri law, 
each company maintains a sum equal to its unearned premiums; that each should 
also have a surplus over its capital stock of 3 per cent. of its premiums on fire 
insurance policies in each year to meet the hazards of conflagration*® and of 10 
per cent. of other premiums against the risk of other catastrophes, and that each 
company is entitled to earn annually an underwriting profit of at least 5 per 
cent. of the earned premiums; that such profit for any period is the amount of 
premiums earned, less losses and expenses incurred; that in the five-year period 
ending with 1921 the combined experience of all companies on all classes of in- 


1This section has since been amended. Laws 1923 p. 235. 

*The referee reported that a conflagration is any loss in excess of $1,000,000, 
and that it is customary to charge that amount of the loss against the state in 
which it occurs, and prorate the remainder among all the states. 
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surance in Missouri was: Losses incurred, 64.9 per cent. of earned premiums; 
expenses incurred, 44.4 per cent., making a total of 109.3 per cent.—without any 
allowance for a fund to meet conflagration and catastrophe hazards, or for profits 
to the companies. 

And the complaint shows that prior to the order here in question and on 
January 5, 1922, the superintendent made an order reducing rates 15 per cent. 
The companies sued him to enjoin its enforcement. The parties entered into 
a stipulation reciting that he had revoked the order and agreeing that the case 
be dismissed. And it was stated therein that the superintendent, not earlier than 
March 15, 1922, might call a hearing to investigate the necessity for a reduction 
of rates; that at such hearing the experience of the companies in Missouri for 
1921 should be offered in evidence and considered by the superintendent, together 
with such other evidence as might be offered; that at the conclusion of the hear- 
ings the superintendent would make certain findings of fact and announce his 
determination. And the stipulation contained the following: 

“That, if * * * an order reducing the rates * * * be made, * * * 
the said insurance companies, if disatisfied * * * will proceed to secure a re- 
view thereof by the trial de novo in the circuit court of Cole county, Missouri * 
* * That in such matter the question of the constitutionality of sections 6283 and 
6284 * * * shall not be raised, nor shall the legality of the hearing above pro- 
vided for be questioned.” 

And the complaint alleges that there was a hearing at which the companies 
performed their part of the agreement, but that the superintendent failed to 
make the findings specified in the stipulation. The order (set forth in the bill) 
stated that the companies refused to supply necessary data to enable the superin- 
tendent to make such findings, and that his investigation was based on sworn 
reports filed by the companies during the five-year period. The findings con- 
tained in the order are that, in respect of the business in Missouri, the companies 
in that period collected net premiums amounting to $81,067,318, interest on capital 
and surplus prorated to that state $2,801,660, and interest on unearned premium 
reserves $2,418,596, making a total of $86,287,574; that they paid losses of $45,- 
066,124; that expenses amounted to $32,534,617, leaving $8,686,833 profits, and 
that expenses were excessive by not less than $5,000,000. The order declared that 
the rates then in force produced excessive and unreasonable profits,.and that a 
reduction of 10 per cent. in the existing rates would result in profits that are 
reasonable, and it directed that rates so reduced take effect November 15, 1922. 

The complaint avers that, if section 6283 be construed to authorize the super- 
intendent of insurance to take into account interest on earnings, capital stock, 
surplus, and unearned premium reserves, or to make his determination of profit 
or loss on the basis of premiums received and losses and expenses paid, as 
distinguished from premiums earned and losses and expenses incurred, or if it 
be held to authorize the superintendent to regulate the expenses of the com- 
panies, or the inspection of their risks, or the amount of insurance they may 
write, then the section would violate the due process clause of the Fourteenth 
Amendment; and it charges that the methods and calculations employed and the 
findings of fact made by the superintendent are erroneous, unreasonable, and 
unjust, that the prescribed rates are unreasonable, inadequate, and confiscatory, 
and that the enforcement of the order would operate to deprive the petitioners, 
and each of them, of their property without due process of law. 


By his answer, the superintendent denies the allegations of fact and chal- 


lenges the grounds on which petitioners contend that the findings and order are 
repugnant to the Fourteenth Amendment. 


The Supreme Court considered the evidence and held that the order reduc- 
ing rates was justified. It did not pass upon petitioners’ contentions that their 
rights, safeguarded by the Fourteenth Amendment, had been or would be in- 
tringed by the state law or by the superintendent’s findings and order. 

It will be observed that here the controversy concerns the basis on which the 
findings were to be made, and that petitioners do not challenge the constitution- 
ality of the statute, if construed, as they contend it should be, to require the 
superintendent to make his determinations on the basis of premiums earned and 
losses and expenses incurred. Unlike the general power to prescribe insurance 
premiums, conferred by the Kansas statute upheld in German Alliance Ins. Co. 
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y. Kansas, 233 U. S. 389, 34 S. Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189, the 
Missouri statute before us narrowly limits the authority of the superintendent of 
insurance. He is not authorized to determine whether, when applied to the 
Missouri business of the several companies, or of any of them, the existing or 
prescribed rates had been or would be just and reasonable. Section 6283 requires 
consideration en masse of the “result of the earnings” of all the companies, and, 
upon finding an excessive “aggregate profit,” it becomes the duty of the superin- 
tendent to limit the “aggregate collections” to not more than a reasonable profit. 
The reduced rates are applicable to the business of all companies alike, and with- 
out regard to the amount of the past or prospective profits or losses of any of 
them: and the attack is by joint action of all the companies. It is not claimed 
by or on behalf of any company that, when applied to its business, the reduced 
rates are or would be too low to permit the company to make a reasonable 
profit, or to have just compensation for its contracts of insurance. 


[1, 2] No company receiving just compensation is entitled to have higher 
rates merely because of the plight of its less fortunate competitors. Companies 
whose constitutional rights are not infringed may not better their position by 
urging the cause of others. Supervisors v. Stanley, 105 U. S. 305, 311, 26 L. Ed. 
1044: Heald v. District of Columbia, 259 U. S. 114, 123, 42 S. Ct. 434, 66 L. Ed. 
852. As a practical matter of business, it is impossible in the long run for some 
companies to collect higher premiums than those charged by others in the same 
territory. Rates sufficient to yield adequate returns to some may be confiscatory 
when applied to the business of others. But the latter have no constitutional 
right to prevent their enforcement against the former. The Fourteenth Amend- 
ment does not protect against competition. Moreover, “aggregate collections” 
sufficient to yield a reasonable profit for all do not necessarily give to each just 
compensation for the contracts of insurance written by it. It has never been and 
cannot reasonably be held that state-made rates violate the Fourteenth Amend- 
ment merely because the aggregate collections are not sufficient to yield a reason- 
able profit or just compensation to all companies that happen to be engaged in 
the affected business. 

[3-5] The complaint was framed to secure judicial review (section 6284) of 
the determination of the respondent. The ground of attack was that the aggreg~ 
ate profits were not excessive, and that the aggregate collections permitted under 
the reduced rates were too low. Allegations asserting in general language that 
the findings, order, and reduced rates are confiscatory and repugnant to the 
Fourteenth Amendment are not sufficient. In order to invoke the constitutional 
protection, the facts relied on to restrain the enforcement of rates prescribed 
under the sanction of state law must be specifically set forth, and from them it 
must clearly appear that the rates would necessarily deny to the plaintiff just 
compensation and deprive it of its property without due process of law. Louis- 
ville & Nashville R. R. Co. v. Garrett, 231 U. S. 298, 314, 34S. Ct. 48, 58 L. Ed. 
229; Atlantic Coast Line v. Florida, 203 U. S. 256, 27 S. Ct. 108, 51 L. Ed. 174. 
Jurisdiction of this court to set aside state-made rates as confiscatory will be 
exercised only in clear cases; and the burden is on one seeking that relief to 
bring forward and satisfactorily prove the invalidating facts. Chicago, etc., Ry. 
Co. v. Wellman, 143 U. S. 339, 344-345, 12 S. Ct. 400, 36 L. Ed. 176; San Diego 
Land & Town Co. v. Jasper, 189 U. S. 439, 441, 446, 23 S. Ct. 571, 47 L. Ed. 892; 
Knoxville v. Water Co., 212 U. S. 1, 8, 16, 29 S. Ct. 148, 53 L. Ed. 371; Minnesota 
Rate Cases, 230 U. S. 352, 433, 452, 33 S. Ct. 729, 57 L. Ed. 1511, 48 L. R. A. (N. 
S.) 1151, Ann. Cas. 1916A, 18; Brush Elec. Co. v. Galveston, 262 U. S. 443, 446, 43 
S. Ct. 606, 67 L. Ed. 1076. Neither of the sections authorized a determination 
of the reasonableness of rates when applied to the business of any company. 
The complaint did not allege any facts to show that the reduced rates were con- 
fiscatory as to any company. The court was not called upon to determine 
whether the order would operate to deprive any company of its property without 


due process of law. It treated the suit as one to obtain the review provided for 
by section 6284. 


The petitioners are competitors and each carries on business for itself. While 
they may by joint action pursue the remedy given by section 6284, it does not 
follow that the Constitution safeguards aggregate profits sufficient to constitute 
Just compensation for all the companies. The complaint fails to show any joint 
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interest or right in or to the business covered by the rates or the protection 
sought to be invoked; and it fails to show that the business in Missouri of each 
is so well and economically organized and carried on that petitioners are entitled, 
as of right protected by the Constitution, to have premiums amounting in the 
aggregate enough to yield a reasonable return or profit to all the companies, 
Assuming that, upon any state of facts, the petitioners would be entitled jointly 
to have such protection, and as to that no opinion is expressed, it is enough to 
say that the facts brought forward in this case are not sufficient to raise the 
question whether the state law or the superintendent’s finding of facts or his 
order is repugnant to the due process clause of the Fourteenth Amendment. 
No federal question is presented. 
Writ dismissed. 


HOME INS. CO. OF NEW YORK v. HIGHTOWER et al. 
Circuit Court of Appeals, Fifth Circuit. December 9, 1927. 
Rehearing Denied January 7, 1928. 

(No. 5079.) 

22 Federal Reporter (2d) 882. 

1. INSURANCE—EVIDENCE HELD TO SUPPORT VERDICT FOR IN- 
SURED ON FLOATING FIRE POLICY COVERING COTTON IN TRAN- 
SIT OR STORED IN WAREHOUSES. 

In suit on floating insurance policy, intended to cover all cotton in bales 
owned by insured, whether in transit to or from warehouses or stored therein, 
evidence held sufficient to support verdict for plaintiff, in absence of breaches 
of warranties voiding policy. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


2. INSURANCE—BREACH OF REQUIREMENT OF FLOATING FIRE 
POLICY FOR DAILY REPORTS IS WAIVED, IF INSURER ACCEPTS 
REPORTS AND PREMIUMS WITH KNOWLEDGE OF BREACH. 

In case insurer had knowledge daily reports required under floating fire in- 
surance policy were not being made as required by policy, and accepted such 
reports as were made, and accepted premiums on policy, breach of such provision 
was waived. 

(For other cases, see Insurance, Dec. Dig. § 388[3], 392 [1].) 

3. INSURANCE—INSURED, UNDER FLOATING FIRE POLICY: REQUIR- 
ING KEEPING OF RECORDS, NEED ONLY USE DUE CARE IN 
KEEPING THEREOF. 

Insured, under floating fire insurance policy requiring records and copies of 
reports to be safely and securely kept, has duty only of using due care in keep- 
ing them safely, and to produce them if they are in existence after fire, and was 
not obligated to keep records safely and to produce them at all events. 


(For other cases, see Insurance, Dec. Dig. § 335[1].) 


4. INSURANCE—INSURED’S FAILURE TO PRODUCE REPORTS RE- 
QUIRED BY FLOATING FIRE POLICY HELD NOT BREACH OF 
— WHEN DESTROYED WITHOUT INTENT OR NEGLI- 
GENCE. 

Failure of insured to produce reports required under floating fire policy held 
not to constitute a breach of such condition of policy, where material part of 
records was destroyed without intent or negligence on part of insured. 

(For other cases, see Insurance, Dec. Dig. § 335{1].) 


5. INSURANCE—BREACH OF WARRANTY MAY BE WAIVED BY IN- 
SURED’S CONDUCT AFTER KNOWLEDGE OF BREACH. 
Breaches of warranties contained in floating fire policy may be waived after 

loss by conduct of insurer with knowledge of breach. 
(For other cases, see Insurance, Dec. Dig. § 388[3].) 

6. INSURANCE—PROVISIONS OF WAIVER CLAUSE HAVE NO APPLI- 
CATION TO WAIVER AFTER LOSS. 


Provision of policy to effect that conditions thereof cannot be waived have 
no application to waiver after loss. 


(For other cases, see Insurance, Dec. Dig. § 376[2].) 





Fire] Home Ins. Co. of New York v. Hightower 567 


In Error to the District Court of the United States for the Northern District 
of Alabama; William I. Grubb, Judge. 

Suit by Lakin C. Hightower and Winston §. Garth, partners doing business 
under the name and style of Hightower & Garth, against the Home Insurance 
Company of New York. Judgment for plaintiffs, and defendant brings error. 
Affirmed. 

C. M. Smithdeal and W. H. Shock, both of Dallas, Tex. (Fred Wall, of 
Athens, Ala., Douglass Taylor, of Huntsville, Ala., and Smithdeal, Shock, Spence 
& Bowyer, of Dallas, Tex., on the brief), for plaintiff in error. 

W. W. Callahan and A. J. Harris, both of Decatur, Ala., J. G. Rankin, of 
Athens, Ala., for defendants in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Foster, Circuit Judge. This is a writ of error to reverse a judgment of 
$136,773.06, entered on a verdict in favor of defendants in error, plaintiffs below. 
Error is assigned to the overruling of a motion to direct a verdict in favor of 
plaintiff in error, defendant below, at the close of the evidence, to certain parts 
of the general charge given, and to the refusal of various requests for special 
charges. These assignments present all the material issues and may be consider- 
ed together. The parties will hereafter be referred to as they appeared in the 
district court. 

Defendant issued to plaintiffs what is known as a floating fire insurance 
policy, intended to cover all cotton in bales owned by the insured anywhere in 
the United States or Canada, whether in transit to or from plaintiffs’ warehouses 
or stored therein, up to an amount of loss not exceeding $300,000 in any one fire, 
provided title was still in the insured. The rate of premium was not stated in 
the policy, but was fixed by a separate agreement. The policy provided that the 
premiums should become due and payable on or before the 15th day of the 
month first succeeding that in which they accrued, and that premiums should be 
paid on the market value of the cotton, and whether such cotton had been de- 
stroyed or damaged or not. The policy contained the following stipulations, ma- 
terial to this case. 

“Warranted by assured: 

“To report to this company, within 24 hours after this policy becomes effective, 
all cotton covered by this policy, and thereafter to report daily (Sundays and 
holidays excepted) all purchases, sales, balements, and shipments of cotton by 
assured, including cotton consigned by or to assured under bills of lading, and 
the value of each lot so reported. ; 

“To keep an accurate record of all purchases, sales, balements, and ship- 
ments, showing, among other things the weight, class, marks, location, and date 
of removal from any storage point or place to another. 

“That all such records and copies of all reports required of assured here- 
under shall be safely and securely kept, and shall be open to the inspection of 
any authorized representative of this company at any time, upon request.” 

“Warranted by the assured to give to this company immediate notice of all 
losses as soon as the assured has information thereof. This company may in- 
vestigate the circumstances attending any loss or damage and ascertain the 
amount, without admitting liability under this policy, and without waiving its 
right to deny liability. 

“The maximum amount for which this company shall be liable on account 
of any one fire or conflagration is $300,000. 


“In case any cotton covered by this policy shall be damaged or destroyed, 
the assured warrants that he will produce the records which he is required to 
keep by the terms of section 9 hereof, and that his failure to produce such records 
and permit this company to examine the same shall render this policy null and 
void as to any such loss.” 


“Fraud, Misrepresentation, etc—This entire policy shall be void if the insured 
has concealed or misrepresented any material fact of circumstances concerning 
this insurance or the subject thereof, or in case of any fraud or false swearing 
by the insured touching any matter relating to this insurance or the subject there- 
of, whether before or after a loss.” 


“Waiver—No one shall have power to waive any provision or condition of 
this policy, except such as by the terms of this policy may be the subject of agree- 
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ment added hereto, nor shall any such provision or condition be held to be 
waived unless such waiver shall be in writing added hereto, nor shall any pro- 
vision or condition of this policy or any forfeiture be held to be waived by any 
requirement, act or proceeding on the part of this company relating to appraisal 
or to any examination herein provided for; nor shall any privilege or permission 
affecting the insurance hereunder exist or be claimed by the insured unless 
granted herein or by rider added hereto.” 

On January 31, 1926, a fire destroyed the Pope warehouse, at Athens, Ala., 
owned by plaintiffs. They claimed a loss of 2,500 bales of cotton, valued at 
$230,212, and promptly notified defendant. Shortly thereafter defendant ad- 
vanced $100,000 on the loss without prejudice to a final settlement. Defendant 
finally declined to pay, and suit was brought on the policy. 

Defendant contends that not more than 1,000 bales of cotton were destroyed, 
and of this plaintiffs did not have title to 95 bales; that plaintiffs had breached 
the warranties of the policy by failing to make daily reports, and by not keeping 
and producing necessary records; and that plaintiffs were guilty of fraud in ob- 
taining the advance of $100,000 by falsely pretending that 2,500 bales of cotton 
had been destroyed. Defendant also relies on the nonwaiver clause of the policy 
above quoted. 

Plaintiffs set up waiver and estoppel, and say it was agreed that daily reports 
need not be made, and with knowledge that they were not being made defendant 
accepted premiums before the fire, and after the fire accepted premiums and 
reports; that they produced and turned over to defendant’s adjuster all the 
records they had, and advised him of what records had been destroyed, and after 
an investigation he accepted a proof of loss for 2,500 bales and authorized the 
advance of $100,000; that the adjuster took charge of and disposed of what 
salvage there was and defendant retained the proceeds; that an extensive audit 
of their books and records was made by an accountant representing defendant 
after the adjuster had made his report, and in this they assisted, and were put 
to expense in doing so; that payment was not declined until some weeks after 
this. 

[1] As to the methods of doing business and keeping the books, there was 
evidence before the jury tending to show substantially this: Plaintiffs kept a 
stock book at their uptown office, wherein was entered in detail all the cotton 
received by them and stored in the Pope warehouse, as well as other warehouses. 
Each bale was given a number, and the stock book showed this number, the 
weight of the bale, and the grade of the cotton. The disposal of the cotton was 
shown on the stock book by a pencil check mark opposite the bale. The stock 
book showed that certain bales had been sold more than once, and also showed 


duplications of numbers of other bales. There was testimony to explain the ap- 
parent inaccuracies of the stock book as follows: 


In the Pope warehouse a large part of the cotton was in stacks, and it was 
sometimes difficult to get at it and remove particular bales. Each bale had a 
tag showing the number given it, the weight of the bale, and the grade of the 
cotton, corresponding to the entries in the stock book. Samples of the cotton 
were kept in the uptown office. Cotton was sold by these samples, and when 
shipment was made a clerk would go to the warehouse and endeavor to have 
the cotton corresponding to the samples gotten out. If one of the bales sold 
was difficult to get out of the stack, another bale in a more convenient location, 
of the same grade and approximate weight, was selected and tagged to corres- 
pond to the bale in the stack, and its tag was transferred to the stacked bale. 
Sometimes, through mistake or neglect, this was not done, and there were other 
duplications of numbers of tags caused in the usual course of business by using 
different colored tags having duplicate numbers. 

Plaintiffs produced the stock book, the purchase invoices of all the cotton 
and warehouse tickets purporting to show the amount of cotton received in the 
warehouse. When cotton was sold, a duplicate invoice of the sale was filed in 
the office of the warehouse, a separate building some ten feet from the ware- 
house proper. The fire which destroyed the warehouse was slow in development, 
but the duplicate invoices were not removed from the office and were destroyed 
by the fire, which ultimately consumed the office. 


It is unnecessary to set out a summary of the other evidence. It is sufficient 
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to say that there was evidence before the jury tending to show that the ware- 
house actually contained 2,500 bales of cotton when destroyed, and that the stock 
book substantially truthfully reflected the amount, weights, and grades of this 
cotton, and that plaintiffs had title. There was also evidence tending to show 
the doing of the acts relied upon by plaintiffs as waivers of breaches of the con- 
ditions of the policy. In the light most favorable to defendant, it may be said 
the testimony regarding the number of bales destroyed in the warehouse was 
in slight conflict, or was of such character as to permit reasonable men to draw 
different deductions from it; but there was sufficient to support the verdict; if 
there were no breaches of warranties voiding the policy, or if these had been 
waived. 

The charge of the court fully covered the facts of the case and called atten- 
tion to the respective contentions of both plaintiffs and defendant. In substance 
the court charged the jury that the burden was on plaintiffs to show that all the 
cotton claimed to be destroyed was actually in the warehouse at the time of 
the fire, and that they had title to it; that the jury must determine whether the 
records produced were sufficient, and, if not, whether, together with those des- 
troyed, they were sufficient, and whether the records were safely kept, as required 
by the policy; that under the policy the insured did not guarantee that the 
records would be safely kept under any circumstances, but that “safely and 
securely kept” meant that they should be kept in such way that a prudent man 
in the cotton business in like circumstances would keep his records. 

On the question of waiver the jury was charged that if, with knowledge on 
the part of defendant that daily reports were not made, it elected to keep the 
policy in force and to collect premiums, that would amount to a waiver of that 
condition; that if, after knowledge of the breaches of the clauses of the policy 
relative to the making of reports, keeping proper records in a safe place, and 
producing them, they elected to keep the policy in force with the purpose of 
adjusting it, and put the plaintiffs to trouble and expense, with the idea that 
they were not going to take advantage of the right they had to cancel the policy, 
that would amount to a waiver; but that there could be no waiver without prior 
knowledge of the breach. 


{2] It is impossible to tell on what ground the jury rested the verdict, but 
it is apparent from the above-stated facts and the charge given that the jury 
was at liberty to find that title to all the cotton was in plaintiffs, and that the 
amount actually claimed was if the warehouse and destroyed, and, having so 
found, that plaintiffs were not guilty of fraud in procuring the advance of 
$100,000. They were also at liberty to find that the records produced were suf- 
ficient, if they were satisfied of the accuracy of the stock book, and in the 
alternative that they were sufficient in connection with the duplicate invoices de- 
stroyed. There could be no question that if, with knowledge that daily reports 
were not being made as required by the policy, defendant accepted such reports 
as were made and accepted premiums on the policy, that breach would be waived. 
Of course, it was also within the province of the jury to determine whether the 
other acts of defendant relied on as waivers were sufficient to indicate the in- 
tention of keeping the policy in force and to adjust the loss. 


[3, 4] It is argued on behalf of defendant that the warranty clauses of the 
policy in suit are equivalent to, but stronger than, the iron safe clause in standard 
fire policies. There is an analogy, but the clauses in the policy in suit are not 
more stringent and entitled to greater effect. The duty imposed on plaintiffs 
was a reasonable compliance with the warranty. This implies they should keep 
the books and records usual to the business, to use due care in keeping them 
safely, and to produce them if they were in existence after the fire. Plaintiffs 
were not obligated to keep the books and records safely absolutely, and to pro- 
duce them at all events. If they acted in good faith, and with the care that pru- 
dent men ought to exercise under like circumstances, it was sufficient. If they 
so acted, and any material part of the records was destroyed without intent or 
negligence on their part, the failure to produce them would not constitute a 
breach of that condition of the policy. Liverpool, etc., Ins. Co. v. Kearney, 180 
U. S. 132, 21 S. Ct. 326, 45 L. Ed. 460. 

[5, 6] Without attempting to cite the numerous decisions, we think it is 
well settled by the weight of authority that breaches of warranties contained in 
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the policy may be waived after loss by conduct of the insurer such as is here 
shown, with knowledge of the breach (14 R. C. L. par. 359); and also that a pro- 
vision similar to the above quoted waiver clause has no application to waiver 
after loss (Twin Cities Fire Insurance Co. v. Stockmen’s National Bank [C. C. 
A.] 261 F. 470, and authorities therein cited). 

This disposes of the errors assigned to the overruling of the motion to direct 
a verdict and to the charge of the court as given. There are other errors as- 
signed, but they require no discussion, and are also without merit. 

The record shows no reversible error. 

Affirmed. 


PENNSYLVANIA FIRE INS. CO. v. MALONE et al. (7 Div. 746.) 


Supreme Court of Alabama. Jan. 12, 1928. 
115 Southern Reporter 156. 


1. INSURANCE—AGENT, ISSUING FIRE POLICY, HAD NO AUTHORITY 
TO WAIVE IRON-SAFE OR OTHER MATERIAL PROVISIONS AFTER 
FIRE. 

Agent, issuing fire insurance policy was not authorized to waive requirements 
of policy for production of books, inventories, and papers, or other material pro- 
visions after the fire. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


2. INSURANCE—INSURER IS NOT REQUIRED TO MAKE USELESS DE- 
MAND FOR PRODUCTION AND INSPECTION OF BOOKS AND 
INVENTORIES, NOT TAKEN, KEPT, OR PRESERVED AS RE- 
QUIRED BY FIRE POLICY. 

As respects waiver, the law will not require the doing of a useless thing, such 
as demand by insurer for the production and inspection of books and inventories 
that were not taken, kept, or preserved as required by fire insurance policy, and were 
destroyed by the fire. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 


3. INSURANCE—USE OF WORD “BUILDING” IN PLEA FOR “PREM- 
ISES” AND “PROPERTY” IN FIRE POLICY SUED ON HELD NOT A 
VARIANCE. 

In action on fire insurance policy, use of the word “building” in the plea for 
the word “premises” in the policy, and the words “destroy the aforesaid building” in 
the plea for the words “destroy the property hereby insured,” contained in the 
policy, were averments of fact in the plea of the legal effect of the warranty in the 
policy, and did not constitute a variance. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 


4. INSURANCE—SELLER AND BUYER OF INSURED MERCHANDISE 
STOCK HELD JOINT ADVENTURERS AS RESPECTS ASSIGNED 
FIRE INSURANCE ON MERCHANDISE AND CONSUMMATION OF 
SALE CONTRACT. 

As respects parties affected by policy forfeiture, where purchaser of insured 
stock of merchandise took possession and operated business as owner, subject to 
vendor’s contract of sale and right of intervention for cause, and renewal of 
assigned fire policy provided that loss should be payable to vendor to extent ot 
his unpaid contract debt, and the balance to purchaser as owner, held that vendor 
and purchaset were in legal effect joint adventurers, as respects the insurance on 
the merchandise and in the consummation of the contract of sale and purchase. 

(For other cases, see Insurance, Dec. Dig. § 311[2].) 


5. INSURANCE—FIRE POLICY, ASSIGNED TO PURCHASER OF MER- 
CHANDISE STOCK, WAS NOT FORFEITABLE FOR BREACH OF 
INVENTORY CLAUSE BY ASSIGNOR PRIOR TO ASSIGNMENT. 
Assignment of fire insurance on stock of merchandise sold by assignor, when 

approved by insurer, constituted a new and original contract between insurer and 

the assignor and assignee, and the policy was not subject to any forfeiture for a 

breach of the inventory clause by the assignor, prior to the assignment. 


(For other cases, see Insurance, Dec. Dig. § 311[2].) 
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6. INSURANCE—INSURER HELD ESTOPPED TO ASSERT MISJOINDER 
OF PARTIES PLAINTIFF IN ACTION BY VENDOR AND PUR- 
CHASER ON FIRE POLICY ASSIGNED TO PURCHASER WITH IN- 
SURER’S CONSENT. 


Fire insurance policy on stock.of merchandise providing that, if company’s con- 
sent and interest thereunder exists in favor of a mortgagee or other person having 
interest in subject of insurance other than interest of insured described, conditions 
of policy shall apply to such interest, insurer was estopped to assert misjoinder of 
parties plaintiff in action brought by vendor of the merchandise and his purchaser 
on policy assigned to purchaser with consent of company. 


(For other cases, see Insurance, Dec. Dig. § 624[1].) 


7, INSURANCE—BOOKS AND INVENTORIES REQUIRED BY FIRE POL- 
IcY ARE SUCH THAT ORDINARY PERSON, FAMILIAR WITH 


METHOD EMPLOYED, CAN ASCERTAIN THEREFROM VALUE OF 
PROPERTY INSURED. 


As respects books and inventories required to be made and kept under iron- 
safe and inventory clauses of fire insurance policy, they are required to be given a 
reasonable construction and application, and to be such that an ordinary person, 
familiar with the system employed, can ascertain therefrom, with reasonable cer- 
tainty, the quantum and value of business and property insured during conduct of 
the business and at the time of the fire. 


(For other cases, see Insurance, Dec. Dig. § 335[1].) 


8. INSURANCE—WHERE FIRE POLICY REQUIRES BOTH BOOKS AND 


INVENTORIES TO BE KEPT, COURTS MAY NOT DISPENSE WITH 
EITHER. 


Where fire insurance policy requires both books and inventories to be kept, both 
together constituted important safeguards against fraud, and courts may not dis- 
pense with either. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 


9. INSURANCE—PURCHASER’S DELAY IN MAKING INVENTORY 
UNTIL LONG AFTER HE WAS REQUIRED TO MAKE IT UNDER 
FIRE POLICY CAUSED IT TO LAPSE. 


Where fire insurance policy provided that insured shall take a complete 
itemized inventory at least once in each calendar year, and, unless such inventory 
has been taken within 12 calendar months prior to the date of the policy, one shall be 
taken within 30 days, delay of purchaser of insured stock of merchandise in making 
inventory until just before the fire, and long after he, as owner, was required to 
make the inventory under the policy assigned to him, caused it to lapse. 


(For other cases, see Insurance, Dec. Dig. § 335[2].) 


10. INSURANCE—COMPLIANCE WITH REQUIREMENT OF KEEPING 
BOOKS AND INVENTORIES MUST BE SUBSTANTIAL, AND PAROL 
EVIDENCE IS ADMISSIBLE ONLY TO EXPLAIN RECORDS. 


Attempted compliance with provisions of fire insurance policy on stock of 
merchandise, requiring the keeping of books and inventories, must be sufficient to 
reasonably show the quantum and value of the personal property on hand and de- 
stroyed, and parol evidence is admissible merely to illustrate and explain such records 
as assured’s effort to substantially comply with the terms of the policy as dis- 
tinguished from failure to take and keep such records. 


(For other cases, see Insurance, Dec. Dig. § 335[2, 3].) 


ll. INSURANCE—FIRE POLICY, AVOIDED BY NONCOMPLIANCE WITH 


INVENTORY AND IRON-SAFE CLAUSES, CANNOT BE REVIVED 
BY MAKING BELATED INVENTORY. 


Where fire insurance policy is avoided by noncompliance with requirements as to 
keeping records and inventories and preserving such records in iron safe, and the 
tailure is not waived by insurer, policy cannot be revived merely by the act of in- 
sured making a subsequent or belated inventory. ‘ 


(For other cases, see Insurance, Dec. Dig. § 335[1].) 
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12. INSURANCE—MUTUAL CONSENT OF CONTRACTING PARTIES IS 
ONLY WAY IN WHICH FIRE POLICY CAN BE REVIVED AFTER 
ITS LAPSE UNDER IRON-SAFE CLAUSE. 

Fire policy, avoided by failure to comply with requirements respecting keeping 
of proper records and making of inventory, can only be revived by mutual consent 
of the contracting parties to a reinstatement of the policy. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 


14. INSURANCE—PLAIN AND UNAMBIGUOUS TERMS OF FIRE POL- 
ICY, ENTERED INTO BY PARTIES WITHOUT DISABILITY, CON- 
STITUTE “LAW OF CASE.” 

If the terms of a fire insurance policy, entered into by parties without disability, 
are plain and unambiguous, there being no questions of public policy or ultra 
vires involved, the rule of the contract is the “law of the case” in action on policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


15. INSURANCE—WHERE PURCHASER FAILED TO TAKE INVENTORY 
WITHIN 30 DAYS, OR PRESERVE IN IRON SAFE INVENTORY 
eee BY VENDOR, NO RECOVERY COULD BE HAD ON FIRE 

1CY: 

Under fire policy requiring insured to take a complete inventory once each 
calendar year, and, unless such inventory has been taken within 12 months before 
date of policy, one shall be taken within 30 days, where owner sold insured stock 
of merchandise in December, 1924, as of January 1, 1925, and policy was assigned 
with insurer’s consent, so as to protect respective rights of original owner and 
purchaser, held, that purchaser was required to take inventory within 30 days, 
and, where purchaser failed to make inventory for 9 months after purchasing, 
and did not preserve inventory made by original owner in February, 1924, in iron 
safe, as required by policy, no recovery on policy could be had by either. 

(For other cases, see Insurance, Dec. Ins. § 335[2, 4].) 


16. INSURANCE—ENTRY OF LUMP SUM PAID FOR MERCHANDISE 
STOCK ON PURCHASER’S BOOKS HELD INSUFFICIENT AS IN- 
VENTORY OR BOOKKEEPING RECORD. 

Where purchaser of insured stock of merchandise opened his books with a mer- 
chandise account at an arbitrary purchase price, not supported by the inventories 
required by the fire insurance policy, such lump sum was insufficient as an inventory 
or as detailed account of business by books required to be kept. 

(For other Cases, see Insurance, Dec. Dig. § 335[2, 3].) 


Appeal from Circuit Court, De Kalb County; W. W. Haralson, Judge. 

Action on a policy of fire insurance by G. L. Malone and L. P. Lewis against 
the Pennsylvania Fire Insurance Company. From a judgment for plaintiffs, de- 
fendant appeals. Reversed and remanded. 

Coleman, Coleman, Spain & Stewart, of Birmingham, and Baker & Baker, of 
Ft. Payne, for appellant. 

Chas. J. Scott, John B. Isbell, and C. A. Wolfes, all of Ft. Payne, for ap- 
pellees. 


Tuomas, J. Plaintiffs’ action was for the value of a stock of goods de- 
stroyed by fire. 

Defendant’s pleas were the general issue and that setting up the violations of 
specific clauses of the policy. These special pleas invoke provisions of the contract, 
to the effect, that “assured will (1) take a complete itemized inventory of stock on 
hand at least once in each calendar year, and, unless such inventory has been taken 
within twelve calendar months prior to the date of this policy, one shall be taken 
in detail within thirty days of issuance of said policy,” and, failing im this, the 
“policy shall be null and void from such date” of failure; (2) will keep a set of 
books presenting “a complete record of business transacted,” of “all purchases, 
sales and shipments, both for cash and credit, from date of inventory”; (3) that 
“such books and inventory, and also the last preceding inventory, if such has been 
taken (will be) securely locked in a fire-proof safe at night,” and when the build- 
ing is not open for business, or “will keep such books and inventories in some place 
not exposed to a fire which would destroy the aforesaid building”; and (4) 
concluded with the averment that the policy stipulated that, in the event of failure 


ES° > oc 


moenuvn sew 


pn 





mass 


BSI Yaaro Ss 


Fire] Pennsylvania Fire Ins. Co. v. Malone 573 


to produce “such set of books and inventories,” said policy “shall be null and 
void, and such failure shall constitute a perpetual bar to any recovery thereon.” 
And respective counsel concede that plea 2 concluded with the averment of assured’s 
failure to take complete inventory of stock of goods on hand within 30 days of the 
issuance of the policy, “nor within one year previous” thereto. And the ruling 
as to this plea and the issues of fact raised by the evidence will be rested upon 
the concession of counsel that plea 2 in both cases before us are alike. 

Pleas 3, 4, 5, and 6 contained matter indicated in plea 2, with the respective 
additional averments as follows: 

“* #* * Assured did not, within 12 calendar months prior to the issuance of 
the policy sued on, take a complete itemized inventory of stock on hand, and did 
not, within 30 days after the issuance of said policy, take such inventory. 

“* * * The assured did not keep a set of books which clearly and plainly 
present a complete record of business transacted, including all purchases, sales, and 
shipments, both for cash and credit from the date of the last inventory and to the 
date of the fire. 

“* * * Assured did not produce his set of books which clearly and plainly 
present a complete record of the business transacted, including all purchases, sales, 
and shipments both for cash and credit from the date of the last inventory to the 
date of the fire. 

“* * * Assured did not produce the inventories required to be kept and 
produced by assured, by the provision hereinabove quoted.” 

[1, 2] Replications to pleas 5 and 6 are to the effect that, after the fire, all 
books, inventories, and papers set out in said pleas were produced or tendered to 
the local agent, “who wrote the policy”; and that there was no demand by de- 
fendant for such production. Demurrers directed thereto should have been sus- 
tained. The authority of the agent issuing the policy, without more, was not that 
to waive production or other material provisions after the fire, and is not shown 
by the facts set out in the replications, nor by the express averment of the pleader. 
The third replication does not aver that defendant was required by the terms of 
the contract to make demand, nor is it averred that the books and inventories re- 
quired to be taken and kept were preserved, or were forthcoming after the fire. 
The law would not require the doing of a useless thing as a demand for the pro- 
duction and inspection of books and inventories that were not taken or kept or 
preserved as per contract terms, and that were destroyed by fire. The insurer had 
the right to rely upon the warranties and covenants, in said respects, contained in 
the policy. Robinson v. A<tna Ins. Co., 135 Ala. 650, 659, 34 So. 18. 


[3] The use of the word “building” for “premises” in the plea (premises in 
the policy), and the use of the words “destroy the aforesaid building” in the plea 
for “destroy the property hereby insured,” as contained in the policy, were aver- 
ments of fact in the plea of the legal effect of the third covenant or warranty con- 
tained in the policy. And no variance was presented, nor would be declared, if 
the same had been duly invoked during the trial and according to the rule. It is 
sufficient to say that such variance was not insisted upon as the basis of affirmative 
instruction requested by plaintiffs as to said pleas. 


[4, 5] Judge Malone owned and sold the property to Lewis on December 29 
or 30, 1924, and the latter assumed possession of the business as owner on January 
1, 1925, and operated it subject to Malone’s contract of sale and right of interven- 
tion for cause. The intention manifested by the parties as to the renewal of the 
insurance expiring January 21, 1925, was to constitute a new contract with loss 
payable to Malone to the extent of his unpaid contract debt and the balance to 
Lewis as owner. This made them in legal effect joint adventurers in the consum- 
mation of the contract of sale and purchase, and as affecting the insurance on that 
stock of goods and the policies evidencing same held by Malone. Such is the ef- 
fect of the evidence of Malone and Sawyer, the terms of the contract of sale in 
evidence, and arguments of counsel. Such was the effect of an assigned policy 
by the owner to the purchaser of a stock of goods in Bayliss v. Mercantile, etc., 
Co., 106 Mo. App. 684, 80 S. W. 289. The assignment, when approved by the in- 
surer, constituted a new and original contract between the insurer, by his assent, 
and the vendor and assignee by their contract and agreement, and such policy was 
not subject to any forfeiture for a previous breach of an inventory clause by the 
seller and assignor, prior to the assignment. Continental Ins. Co. v. Munns, 120 
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Ind. 30, 22 N. E. 78, 5 L. R. A. 430; Shearman v. Insurance Co., 46 N. Y. 526, 7 
Am. Rep. 380; Steen v. Insurance Co., 89 N. Y. 315, 42 Am. Rep. 297; Ellis y. 
Insurance Co. (C. C.) 32 F. 646. 

[6] What was the contract? It is provided by the terms of the policy as fol- 
lows: 

“If, with the consent of this company, an interest under the policy shall exist 
in favor of a mortgagee or of any person or corporation having an interest in the 
subject of insurance other than the interest of the insured as described herein, the 
conditions hereinbefore contained shall apply in the manner expressed in such pro- 
visions and conditions of insurance relating to such interest as shall be written 
upon, attached, or appended hereto.” 

Such was the express agreement of the joint adventurers and insurer. There 
was no misjoinder of parties plaintiffs available to defendant. The joint adven- 
turers may maintain the suit as plaintiffs, and each acts for the interest of the 
other. Christie v. Durden, 205 Ala. 571, 88 So. 667; Saunders v. McDonough, 191 
Ala. 119, 67 So. 591; Id., 201 Ala. 328, 78 So. 160. As between Malone and Lewis, 
one sues for the benefit of the other within the terms of their enterprise; the in- 
surer had agreed to pay such insurance, if liable therefor; and it is estopped 
to question their right of suit by said joint plaintiffs. The undisputed facts are 
that the insurance issued on the stock, fixtures, etc., theretofore carried by G. L. 
Malone & Co., was to expire on January 21 or 22, 1925. The renewal thereof had 
been prepared by the local agent, or written up by him (not delivered), a short 
while before the date of expiration and that of the sale of the stock by Malone to 
Lewis; the policy being countersigned December 26, 1924. The period for which 
the policy was to embrace was one year from January 22, 1925. And before de- 
livery of the policy that agent was informed of the sale, and requested that it be 
rewritten according to the interests represented by the sale. To accomplish this, 
the agent affixed to said policies a rider agreement of date of January 1, 1925, 
that “recognizes George L. Malone and L. P. Lewis, owners, as the assured by 
this policy,” subject “to all conditions of the policy.” 

The relations of the plaintiffs to each other and to the insurer as to the insurance 
effective from January 22, 1925, entering therein as a part of the security to Ma- 
lone for the purchase price of the goods, were that Lewis, the owner, was in pos- 
session from January 1, 1925, with the power of disposition in due course, and 
Malone was the loss payee, protected in his sale by the insurance, the installment 
payments of one-half the monthly gross sales, and the right of intervention for 
cause. After the change of possession was effective, Lewis had the ownership 
of the stock of goods, furniture, and fixtures, in the primary sense, and was not 
only placed in possession of the subject-matter, but of the inventory made by Ma- 
lone in 1924—it was left in his possession, and he kept the books. Malone took 
no further or active part in the conduct of the business from January 1, 1925, to 
the date of the fire in November, except only to make his collections of monthly 
installments and maintain a representative in and about the store to report to 
him of Lewis’ operations. 

Judge Malone is frank and specific as to his relations to the business and the 
inventory made by him between the Ist and middle of February, 1924; that he 
left it (inventory) in the store when he sold and delivered the possession to Lewis. 
He said: “I just left it under the safe * * * or put it on the safe’; supposed 
“that witness had no further use for it”; that it could not be found “after the 
fire’; did not again see that inventory after he “cleaned out the safe and turned 
it over to Mr. Lewis”; and wisely observed that, if he had not “sold out,” he “was 
going to make another (inventory) in January,” meaning for 1925. 


{7, 8] We may say generally of the provisions of the policy for making and 
keeping inventories and books, what is known and provided as the iron-safe clauses 
have been considered by the courts and declared to be reasonable and effective for 
the prevention of fraud. Southern States, etc.. Co. v. Kronenberg, 199 Ala. 164, 
74 So. 63; Insurance Co. v. Williams, 200 Ala. 681, 77 So. 159; Day v. Home Ins. 
Co., 177 Ala. 600, 58 So. 549, 40 L. R. A. (N. S.) 652; Georgia Home v. Allen, 
128 Ala. 451, 30 So. 537; Hanover Fire Ins. Co. v. Wood, 213 Ala. 132, 104 So. 
224, 39 A. L. R. 1436. In a consideration of the books and inventories to be made 
and kept as compliance with the terms of the policy, the same are required to be 
given a reasonable construction and application, and they are required to be such 
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as that an ordinary person, familiar with the system or method employed, can 
ascertain, from such records of the business, with reasonable certainty, the quan- 
tum and value of the business and property insured during the conduct of that 
business and at the time of the fire. This is stipulated by the parties as a neces- 
sary protection against fraud. Insurance Co. v. Williams, 200 Ala. 681, 686, 77 
So. 159; Hanover Fire, etc., Co. v. Wood, supra; London, etc., Co. v. Poole, 212 
Ala. 109, 101 So. 831; Georgia Home v. Allen, 119 Ala. 436, 24 So. 399; Hanover 
Ins. Co. v. Crawford, 121 Ala. 258, 25 So. 912, 77 Am. St. Rep. 55; Chamberlain, 
Trustee, v. Shawnee Co., 177 Ala. 516, 58 So. 267. And, where the parties had con- 
tracted for both books and inventories, it is held by this court ‘that “both together” 
constitued “important safeguards,” and the courts may not “dispense with either.” 
Day v. Home Ins. Co., 177;Ala. 600, 58 So. 549, 40 L. R. A. (N. S.) 652. 

[9] Lewis’ delay in making inventory until just before the fire, and long after 
he, as owner, was required to make the inventory, caused the policy to lapse, and 
his belated act could not revive the policy. North River Co. v. Waddell, 216 Ala. 
55, 112 So. 336; Reynolds v. German American Ins. Co., 107 Md. 110, 68 A. 262, 
8: LR. A. Ga. S$.) AS 

[10] The distinction between clauses in insurance policies for the keeping of 
books and the taking and keeping of the required inventories, and to exhibit the 
same as required by the contract, are independent safeguards against fraud; and 
that there is a difference between the failure to take and keep such memorials of 
the business and the effort to substantially comply with the provisions of the policy 
as to the same. 

The case of Hanover Fire Insurance Co. v. Wood, 213 Ala. 134, 136, 104 So. 
224, 39 A. L. R. 1436, contains declarations to the effect that such conditions sub- 
sequent, or warranties, under the iron-safe clause—as that to keep books and take 
the required inventories—are reasonable, and neither may be dispensed with by 
the assured. The text of 26 C. J. 250, note 57, and Cooley’s Insurance Briefs, 1814, 
are cited with approval, and it is said: 

“*There is no authority in the courts, on the supposition that the purposes which 
the parties intended to secure may have been unnecessary or as well secured by 
other means to disregard the valid requirements and conditions of such contracts, 
or to construct by implication or otherwise, a new agreement in place of that de- 
liberately made by the parties. Dwight v. Insurance Co., 103 N. Y. 346, 8 N. E. 
654, 57 Am. Rep. 729; Day v. Home Ins. Co., supra,” 

—and that the bookkeeping must be such that it “perpetuates in intelligible 
and reasonably accessible form the memory of things as they were understood at 
their date.” The general authorities and our decisions are agreed that such re- 
quired compliance with contract provisions must be sufficient in themselves to rea- 
sonably show the quantum and value of the personal property on hand and des- 
troyed; and the purpose. and effect of parol evidence as to this cannot be made to 
do the office of such a memorial, or to supplement required books and inventories; 
that is, that such evidence may merely illustrate and explain the same as assured’s 
effort to substantially, comply with the terms of the policy. Hanover Fire Insurance 
Co. v. Wood, supra; Insurance Co. v. Williams, 200 Ala. 681, 683, 77 So. 159; 
Chamberlain, Trustee, v. Shawnee Fire Ins. Co., 177 Ala. 516, 519, 58 So. 267; 
Fidelity-Phoenix Ins. Co. v. Williams, ‘200 Ala. 678, 77 So. 156; Home Ins. Co. v. 
Williams, 237 F. 171, 150 C. C. A. 317. 


_ And it is further asserted, on well-reasoned authorities, that the necessity for 
inventories as provided for by the policy, requiring a substantial record of the 
value and extent of assured’s business during its conduct and to the time of its 
destruction by fire, cannot be dispensed with, nor is there a substantial compliance 
by a belated and incompleted compliance for books and inventories. A®tna Ins. 
Co. v. Mount, 15 L. R. A. (N. S.) 471, note. We will again advert to this part 
of the subject. 

In this jurisdiction, speaking of a substantial compliance of the iron-safe clause 
as to keeping books, it was held a violation where the assured made the entries of 
sale upon a pocket memorandum book, and subsequently were transferred to the 
blotter, and from that blotter to the ledger; that he made these transfers “once a 
week, probably, and sometimes oftener”; that at the time of the fire the sales for 
the last four days had never been transferred from the blotter to the ledger; that 
he had lost his pocket memorandum, and the blotter had been left out of the 
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safe, and was destroyed by the fire. This holding of noncompliance of policy re- 
quirements to make and keep books is rested upon the reason that the blotter was 
the only book in which he made entries of goods bought and sold on credit, and 
that it also showed the amount of goods used out of the store by the family of 
assured; and that these material facts were necessary for an authentic history of 
the business—oi its quantum and value to and at the time of the fire. Georgia 
Home Ins. Co. v. Allen, 119 Ala. 436, 24 So. 399; Id., 128 Alla. 451, 30 So. 537. This 
ruling has not been departed from in a case where there was no waiver of the 
condition. Hanover Fire Ins. Co. v. Wood, 213 Ala. 132, 104 So. 224, 39 A. L. R. 
1436; Fidelity-Pheenix Ins. Co. v. Williams, 200 Ala. 681, 77 So. 156; London, 
etc., Co. v. Poole, 212, Ala. 109, 101 So. 831; Tedder v. Home Ins. Co., 212 Ala. 
624, 103 So. 674. 

[1l, 12] That is, where-the policy of insurance is avoided by noncompliance 
(and the failure is not waived), the policy cannot be revived merely by the act 
of the insured making a subsequent or belated inventory. This is the result of the 
analogy to be found in the decision in the recent case of North River Ins. Co. vy. 
Waddell, 216 Ala. 55, 112 So. 336: The holding being that the provision of the 
policy rendering ( and forfeiting) it void by the change of interest or title, without 
consent, cannot be rendered ineffectual by the subsequent reacquisition of the title 
by the assured before the fire. Such action by the assured was not sufficient un- 
der the law of that contract for revival of the policy and to reinstate it after the vi- 
olation of its positive and material terms, and without the consent of the insurer. 
26 C. J. § 240, p. 197; section 318, p. 251; 19 Cyc. 709. The mutual consent of the 
contracting parties to a reinstatement is the only way in which the policy can be re- 
vived. Home, etc., Co. v. Kuhlman, 58 Neb. 488, 78 N. W. 936, 976 Am. St. Rep. 
111, 116, notes. 

We again advert /to the general authorities as to the effect of a belated com- 
pliance with provisions of policies, as the taking of inventory. In Reynolds v. Ger- 
man Amer. Ins. Co., 107 Md. 110, 68 A. 262, 15 L. R. A. (N. S.) 345, the court 
said of violations of a provision requiring an inventory to be taken within a given 
time and of the failure thereof that it may seem to be a hard rule to declare a 
policy forfeited for some act, of omission or commission which, in point of fact, 
was not the cause of the fire, and actually did no injury to the insurer; but, when 
parties enter into contracts which are not prohibited by law, and are declared by 
the court to be reasonable, upon what principle can a court revive a policy which 
by its terms, had become null and void, simply because the insurer sustained no 
injury by reason of the insured’s failure to do what is required of him? “After 
this policy became null and void the insured could not by his act alone revive it 
so as to bind the insurer.” Hartford Fire Ins. Co. v. Adams (Tex. Civ. App.) 
158 S. W. 231; Dolliver v. Granite State F. Ins. Co., 111 Me. 275, 89 A. 8, 50 L. 
R. A. (N. S.) 1106, and notes, Ann. Cas. 1916C, 765; Joffe v. Niagara F. Ins. Co., 
51 L. R. A. (N. S.) 1047, notes; Cohen v. Home Ins. Co., 6 Boyce (Del.) 212, 
214, 97 A. 1014; Rhode Island Ins. Co. v. Phelps, 141 Md. 363, 118 A. 749; First 
Nat. Bank v. Maryland Casualty Co., 142 Md. 454, 121 A. 379, 30 A. L. R. 618; 
Miller v. Home Ins Co., 127 Md. 145, 96 A. 267, Ann. Cas. 1918E, 384: Bemis v. Ins. 
Co., 200 Pa. 340, 49 A. 769; Wainer v. Ins. Co., 153 Mass. 335, 26 N. E. 877, 11 
L. R. A. 598; Dolliver v. Granite Co., 111 Me. 275, 89 A. 8 50 L. R. A. (N. S.) 
1106, Ann. Cas. 1916C, 765; East Tex. Ins. Co. v. Kempner, 87 Tex. 229, 27 S. W. 
122, 47 Am. St. Rep. 99; Hardiman v. Fire Association, 212 Pa. 383, 61 A. 990; 
Hoover v. Insuarnce Co., 93 Mo. App. 111, 69 S. W. 42; German Ins. Co. v. Rus- 
sell, 65 Kan. 373, 69 P. 345, 58 L. R. A. 234; 26 C. J. 255, 256, 3 Am. & Eng. Enc. 
of Law, 355. We have adverted to the case of Reyonlds v. German Amer. Ins. Co., 
107 Md. 110, 68 A. 262, 15 L. R. A. (N. S. ) 345; the authority for the text of the 
19 Cyc. p. 709. 

In Cooley’s Insurance Briefs it is declared: 


“A clause providing that the insured shall take an inventory at least once in 
each calendar year, that, unless one had been taken within 12 months prior to the 
date of the policy, one should be taken within 30 days thereafter, and that assured 
should keep such inventory, ‘and also the last preceding inventory,’ if such has 
been taken, requires that the inventory taken preceding the date of the policy should 
be kept. Continental Ins. Co. v. Cummings [98 Tex. 115] 81 S. W. 705. But the 
words ‘ last preceding inventory’ do not refer to an inventory taken more than 12 
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months prior to the issuance of the policy. Continental Ins. Co. of New York v. 
Waugh, 60 Neb. 348, 83 N. W. 81. If the last inventory has been kept, and ex- 
hibited after the fire, its subsequent loss is not ground for forfeiture. Pelican 
Ins. Co. v. Wilkerson, 53 Ark. 353, 13 S. W. 1103.” 

In Joffe v. Niagara F. Ins. Co., 116 Md. 155, 81 A. 281, 51 L. R. A. (N. S.) 
1059, 1060, Ann. Cas. 1913C, 1217, it is said of :like provisions of a policy of fire 
insurance: 

“The insured is required to keep the books and inventories as herein provided, 
and, ‘in the event of failure to produce such set of books and inventories for the 
inspection of this company, this policy shall become null and void, and such fail- 
ure shall constitute a perpetual bar to any recovery thereon.’ The latter does not 
make a policy null and void merely because the assured does not keep his books 
in a safe, or as provided in the alternative, but the failure to produce the books and 
inventories has that effect, and constitutes a bar to recovery for a loss sustained. 
In other words, if there had been no fire, the closing of the store on this occasion 
would not have invalidated the policy, but as the fire did occur, and did confessedly 
prevent the books and inventories from being produced, then there can be no. re- 
covery in the absence of such books and inventories, unless the assured did what 
they agreed to do for the safekeeping of the books and inventories, or can be ex- 
cused from not doing so. 

. “In that connection, we would add that we would have no hesitation in hold- 
ing that if an assured, acting in good faith, placed the books in a safe which he 
believed to be fireproof, or in some place which he had the right to believe was not 
exposed to a fire which would destroy the building, the mere failure to produce the 
books would not necessarily be a bar to his recovery. On the contrary, we could 
readily concur in the view taken by the Supreme Court in Liverpool & L. & G. Ins. 
Co. v. Kearney, 180 U. S. 132, 21 S. Ct. 326, 45 L. Ed. 460, and other cases on such 
a question. Mr. Justice Harlan said: ‘We are of the opinion that the failure to 
produce the books and inventory referred to in the policy means a failure to pro- 
duce them if they are in existence when called for, or if they have been lost or de- 
stroyed by the fault, negligence, or design on the insured,’ and, as the failure to pro- 
duce them in this case was by reason of the fault and negligence of the plaintiffs 
in leaving them in the store when it was not actually open for business, they can- 
not be excused.” 

And the subject is thus dealt with by the Texas Court in Continental Ins. Co. 
v. Cummings, 98 Tex. 115, 121, 81 S. W. 705, 707, as follows: 

“The remaining question is, Did the warranty in the iron-safe clause of the 
policies require the producing of the inventory taken in January, 1901? * * * 

“The inventory taken in January, 1902, was produced as required by the terms 
of the policies, and, if the policies required the production of but one inventory, 
then their requirements are satisfied. The inventories which are required to be pre- 
served and produced are described as ‘such books and inventory,’ and ‘the last pre- 
ceding inventory,’ etc., which refers to those mentioned in the second section of 
this clause, which, in turn, describes them as ‘the inventory provided for in the 
first section of this clause’ and ‘the last preceding inventory.’ The first section of 
the iron-safe clause provides for an inventory to be taken after the issuance of the 
policies, which was done in January, 1902. The inventory of 1902 was called for 
in section 1 of the iron-safe clause, and that of 1901 was the last preceding inven- 
tory. Therefore the assured was required by the third section to preserve and 
produce to the insurer both of those inventories, and, unless the testimony shall 
show that the agent of the insurance company, knowing of the loss of the inven- 
tory of 1901, waived its production, the two policies issued in December must be 
held void as to the stock of goods.” 

The same rule was applied in Shawnee Fire Ins. Co. v. Thompson & Rowell, 
30 Okl. 466, 119 P. 985, where the holding was: 

“The provision of a fire insurance contract which requires that the insured will 
keep such books and inventory securely locked in a fire-proof safe at night, etc., 
1S a promissory warranty, and is not substantially complied with by producing an 
inventory made one month prior to the fire, where it is shown that the inventory 
made within 12 calendar months prior to the issuance of the policy had been neg- 
ligently allowed to remain out of the fireproof safe, ‘and, together with the books, 
be destroyed, especially when the last inventory was not made in compliance with 
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the terms of the policy, the goods not being itemized, but mere summaries of the 
amounts and values being given.” 


See, also, Dolliver v. Granite, etc, Co., 111 Me. 275, 89'A. 8, 50 L. R. A. (N. 
S.) 1106, Ann. Cas. 1916C, 765. 


It is noted that in Hanover Fire Ins. Co. v. Crawford, 121 Ala. 258, 261, 262, 
25 So. 912, 913 (77 Am. St. Rep. 55) the announcements are: 


“The law will be guided by a respect to general convenience and equity and 
by the good sense and reasonableness of the particular case, for it must be sup- 
posed that it was the intention of the parties that such construction should take 
place. In the case of Georgia Home Ins. Co. v. Allen, 119 Ala. 436, 24 So. 399, 
this court held the iron-safe clause to be a condition subsequent. This covenant 
and promissory warranty imposed upon the insured the duty to take a complete 
itemized inventory of his stock of goods within thirty days of the issuance of the 
policy, unless such inventory had been taken within twelve months prior to the 
date of its issuance and, at all events, to take this inventory at least every twelve 
months from the time of the taking of the last one. It also exacted of him that 
he keep a set of books which shall clearly and plainly present a complete record of 
business transacted, including all purchases, sales and shipments, both for cash, 
from date of inventory and during the continuance of the policy. He was required 
to keep these books and inventory and also the last preceding inventory if such 
had been taken, securely locked in a fireproof safe at night and at all times when 
the building mentioned in the policy is not actually open for business, or failing in 
this, the assured will keep his books and inventories in some place not exposed to 
a fire which will destroy the storehouse. It is further provided that in the event 
of his failure to produce his books and inventories for'the inspection of the defend- 
ant company that the policy shall become null and void, etc. The purpose of incor- 
porating this condition in the policy is patent from its language.” 

We have hereofore presented the holding in Georgia Home Ins. Co. v. Allen, 
119 Ala. 436, 24 So. 399. And the rule there announced has the adherence of this 
court in the recent case of North River Ins. Co. v. Waddell, 216 Ala. 55, 112 So. 
336, 338. 


[13] Under the power of construction, courts will mot make or remake con- 
tracts for the parties. It will only give force and effect to their contracts within 
the law—there being no questions of public policy or ultra vires presented—accord- 
ing to the obvious meaning of the parties, if expressed in clear and unambiguous 
terms. Kilby, etc., Co. v. Georgia Cas. Co., 209 Ala. 356, 96 So. 319; Union Cent. 
v. Johnson, 198 Ala. 488, 73 So. 816; Cherokee Co. v. Brannum, 203 Ala. 148, 
82 So. 175; Empire Life Ins. Co. v. Gee, 178 Ala. 492, 60 So. 90; Day v. Home 
Ins. Co., 177 Ala. 600, 58 So. 549, 40 L. R. A. (N. S.) 652; McConnel]-White- 
Terry R. & I. Co. v. Fidelity, etc., Co., 212 Ala. 340, 102 So. 617; Mutual Life 
Ins. Co. v. Barrett, :215 Ala. 142, 110 So. 275; North River Ins. Co.-.v. Waddell, 
216 Ala. 55, 112 So. 336. 


[14-16] If the terms of the policy, by parties without disability, 'are plain and 
unambiguous, there being no questions of public policy or ultra vires presented, the 
rule of the contract is the law of the case. And here the contract clause of the 
policy was that the “assured will take a complete itemized inventory * * * at 
least once in each calendar year, unless such inventory has been taken within 
twelve calendar months prior to the date of the policy, one shall be taken * * * 
within thirty days.” The words of the policy “such inventory has been taken, 
were employed with the obvious meaning of taken by the asswred, and do not refer 
to an inventory that had been taken by some other person. That is to say, the 
words. such inventory must be referred to that inventory previously required of the 
assured, and the contract further required that the assured will keep “such books 
and inventory and also the last preceding inventory.” The last preceding inventory 
made by Malone was left by him with Lewis, and not preserved in the iron safe 
with the books; and the inventory by Lewis was not taken within 30 days of his 
purchase. The letter was supported by the entry on his books and the assumption 
of a $15,000 valuation of the stock purchased from Malone. Lewis was depleting 
the stock by daily sales and the monthly payments to Malone of the agreed ‘amount 
—50% of the gross sales of said stock of goods.” Thus is illustrated the necessity 
of making and keeping the required books and inventories as a true memorial of 
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the quantum and value of the business during its conduct and at the time of its 
destruction by fire. 

If the plaintiffs had produced the inventory taken by Lewis, it was not made 
within the time required by the contract by him as the owner. Not having an in- 
ventory in the calendar year, or within 12 calendar months prior to the date of 
the policy, he should have taken one in detail within 30 days of the issuance of said 
policy declared upon, as required of him as owner. He did not make such inven- 
tory, but opened his books with a merchandise account in a gross or lump sum of 
the purchase price. And the books he kept began with an arbitrary sales price of 
$15,000, and were not supported by the required inventories. Such lump sums are 
insufficient in inventories, or as the detailed accounts of the business by the books 
required to be kept. Shawnee v. Thompson & Rowell, 30 Okl. 466, 119 P. 985. 

Malone’s inventory was taken in February, 1924, and that by Lewis 9 months 
after his purchase and the assumption of possession of the property insured. Of 
this Lewis testified : 

“I took an inventory of the Malone stock. This was taken between September 
Ist and September 7th, before the fire occurred in November, and that is the only 
inventory I took. I kept the books—besides 'the ledger a cash book, a day book 
and different books. (Here witness identified the books, the cash book as follows: 
‘A black book marked ledger consisting of 472 pages.’ The ledger was identified 
as follows: ‘A book marked S E Ledger consisting of 186 pages.’ The inventory 
was identified as follows: ‘Inventory Ft. Payne Sept. 1, 1925.’ The Daily Sales 
Book was identified as follows: ‘Daily Sales Book.’)” 

Witness further testified : 

“I made up the daily sales book along, some time I would enter—that there 
Monday sales February 9th, possibly entered that on that day, and, if I was aw- 
fully busy, sometimes I would make a ticket $575, and file it, and then at the end 
of the week put them down on this, when I entered them I burned the ticket up. 
I made all the entries on the books and the inventory.” 

Malone said: 

“The last inventory I made of the stock of goods was about the Ist of Feb- 
ruary, 1924, before I sold to Mr. Lewis in December, 1924; somewhere between the 
first and the middle of February before I sold in December. That inventory was 
down there when I sold out. When I sold out to Lewis I just left it under the 
safe, my recollection is I took it out of the safe and put it under the safe. At the 
time I sold out I had an inventory in the safe made in February, 1924. If I 
hadn’t sold out, I was going to make another in January.” 

On cross-examination : 

“That inventory got burned, I suppose, Mr. Stewart. I throwed it on top of 
the safe or laid it down under the safe when I sold out to Lewis.” 

Hence the testimony is without conflict as to the inventories taken and pre- 
served to and after the fire. And this evidence shows, without conflict, the Malone 
inventory was not preserved; that Lewis failed to make a timely inventory within 
30 days from date of policy; that the books kept proceeded on the basis of the 
agreed purchase price, rather than an inventoried price of the volume and reason- 
able market value; and the books kept confused the cash sales with the amounts of 
cash collected on credit sales theretofore carried into the volume of the business. 

The evidence as to keeping books and inventories is without dispute, and within 
the pleadings presents a question of law, and authorized the giving of affirmative 
instruction requested for defendant. 

Reversed and remanded. 

Anderson, C. J., and Somerville and Bsown, JJ., concur. 


MOSEE v. FIREMEN’S INS. CO. OF NEWARK. (Civ. 5783.) 
District Court of Appeal, First District, Division 1, California. Dec. 12, 1927. 
262 Pacific Reporter 436. 

1. INSURANCE—INTEREST CREATED BY MORTGAGE IS SEPARATE 

“INSURABLE INTEREST,” AND SEPARATE INSURANCE THEREON 
IS NOT “OTHER INSURANCE” REQUIRING APPORTIONMENT OF 
LOSS (Civ. Code, § 2546). 
i Interest created by mortgage or deed of trust in nature of mortgage is an 
insurable interest,” distinct from that of mortgagor or grantor, under Civ. Code, 
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§ 2546, and separate insurance procured thereon is not “other insurance,” re- 
quiring an apportionment of loss upon claim by owner of policy insuring his in- 
terest. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


2. INSURANCE—UNION MORTGAGE CLAUSE IN MORTGAGOR’S POL- 
ICY, FOR BENEFIT OF MORTGAGEE WHO REFUSED TO ACCEPT 
POLICY, DID NOT BECOME EFFECTIVE TO REDUCE PAYMENT 
OF LOSS BY APPORTIONMENT WITH POLICY PURCHASED BY 
MORTGAGEE. 

Mortgagor’s policy for benefit of mortgagee who refused to accept it, pro- 
viding that, in case of loss, company should be liable for no greater proportion 
of loss than amount insured bears to whole amount of insurance, did not pre- 
clude action by mortgagor, since mortgage clause which was to give mortgagee 
benefit of direct obligation never became effective as part of policy. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from Superior Court, City and County of San Fransico; T. I. Fitz- 
patrick, Judge. 

Action by John W. Mosee against the Firemen’s Insurance Company of 


Newark on a policy of fire insurance. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Chauncey F. Eldridge and George O. Bahrs, both of San Francisco, for ap- 
pellant. 


Miller & Thornton, of San Francisco, for respondent. 


CasHINn, J. An appeal by defendant, Firemen’s Insurance Company of New- 


ark, from a judgment entered in favor of the plaintiff in an action on a policy 
of fire insurance. 


___ The appeal involves the question whether the defendant is liable for the 
full amount of a loss or for the proportion thereof which the amount of its policy 
bears to the total amount of insurance on the property insured. 

The facts are as follows: On November 7, 1912, the plaintiff executed to 
Charles Mettler a promissory note for $1,225, payable three years after date, and 
to secure the payment thereof executed to Los Angeles Title & Trust Company, 
a deed of trust to certain real property upon which a dwelling house was situated. 
The trust deed authorized the trustee and the beneficiary thereunder to main- 
tain insurance upon the dwelling house to the satisfaction of either of them at 
the expense of the plaintiff. At the time the trust deed was executed, a policy 
of insurance upon the dwelling was issued to the plaintiff by defendant, insuring 
him against loss or damage by fire, the loss, if any, being made payable to Mett- 
ler, who then selected the defendant as a company satisfactory to him. On Feb- 
ruary 20, 1913, this policy expired, and the defendant, at the request of the plain- 
tiff, issued and delivered to him the policy involved in this action, which was for 
$1,300, and covered the same property. The latter policy insured the interest 
of the plaintiff; the loss or damage, according to a mortgage clause or rider at- 
tached, being made payable to Mettler, who, however, refused to accept the pol- 
icy as being satisfactory. On February 21, 1913, Mettler, without the knowledge 
or consent of the plaintiff, procured from the Queen Insurance Company a policy 
upon the same property for $1,250, which also insured the plaintiff; the loss or 
damage being payable to Mettler. The plaintiff in turn refused to accept the 
policy issued by the Queen Insurance*Company or to pay the premium thereon, 
of which facts the latter company was notified; whereupon it requested Mettler 
to retain the policy, and agreed to recognize liability to him alone to the extent 
of his interest in the property insured. The plaintiff and Mettler each retained 
the policy procured by him, and on October 20, 1913, a fire occurred which dam- 
aged the property to extent of $825. 


In the body of the policy issued by the defendant appears the following 
clause: ; 
“This company shall not be liable under this policy for a greater proportion 
of any loss on the described property or for loss by and expenses of removal 
from the premises endangered by fire than the amount hereby insured bears to 
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the entire insurance covering such property whether valid or not or by solvent 
or insolvent insurers.” 


And the mortgage clause or rider attached provided as follows: 


“In case of any other insurance upon the within described property, this 
company shall not be liable under this policy for a greater proportion of any 
loss or damage sustained than the sum hereby insured bears to the whole amount 
of insurance on said property issued to or held by any party or parties having in- 
surable interest therein whether as owner,. mortgagee or otherwise.” 

It is contended by defendant that the classes quoted limited its liability to 
a proportionate part of the loss, namely $420.55; and that the conclusion of the 


trial court that plaintiff was entitled under the policy to a judgment for the full 
amount of the loss was erroneous. 


[1] According to the agreement between Queen Insurance Company and 
Mettler, the insurance issued to the latter was limited to his interest in the pro- 
perty; and, it being the rule that the interest created by a mortgage or deed of 
trust in the nature of a mortgage is an insurable interest distinct from that of 
the mortgagor or grantor (Civ. Code, § 2546; 26 Corp. Jur. “Fire Insurance,” 
§ 11, pp. 29, 30; Davis v. Phoenix Ins. Co., 111 Cal. 409, 43 P. 1115; Loring v. 
Dutchess Ins. Co., 1 Cal. App. 186, 188, 81 P. 1025), as is held in the following 
cases, separate insurance procured thereon is not other insurance requiring an 
apportionment of the loss upon a claim by the owner on a policy insuring his 
interest, as the clause first quoted above has no application to insurance ob- 
tained upon another distinct insurable interest in the property; Commerical, etc., 
Assur. Co. v. Scammon, 144 Ill. 506, 32 N. E. 916; Traders’ Ins. Co. v. Pacaud, 
150 Ill. 245, 37 N. E. 460, 41 Am. St. Rep. 355; Home Ins. Co. v. Koob, 113 Ky. 
360, 68 S. W. 453, 58 L. R. A. 58, 101 Am. St. Rep. 354; Hardy v. Lancashire Ins. 
Co., 166 Mass. 210, 44 N. E. 209, 33 L. R. A. 241, 55 Am. St. Rep. 395; Tuck v. 
Hartford Fire Ins. Co., 56 N. H. 326; Eddy v. London Assurance Corporation, 
143 N. Y. 311, 38 N. E. 307, 25 L. R. A. 686; Smith v. American Ins. Co., 177 Mich. 
- A N. W. 54; Dietzel v. Patrons’ Mutual, etc., Co., 232 Mich. 415, 205 N. 

[2] The form of mortgage clause or rider attached to the policy issued to the 
plaintiff is that known as the union mortgage clause; and, unlike the open mort- 
gage clause, which is but a provisional assignment of the contingent proceeds 
of the policy (Reynolds v. London, etc, Ins. Co., 128 Cal. 16, 60 P. 467,79 Am. St. Rep. 
17), operates as an independent contract of insurance between the insurer and the 
mortgagee, giving the latter the same protection as if he had taken out a separate 
policy (Collinsville Sav. Soc. v. Boston Ins. Co, 77 Conn. 676, 60 

647, 69 L. R. A. 924; Hartford Fire Ins. Co. v. Olcott, 97 II. 

Magoun v. Firemens Fund Ins. Co. 86 Minn. 486, 91 N. W. 
5, 91 Am. St. Rep. 370; Allen v. St. Paul F. & I. Ins. Co, 167 Minn. 
146, 208 N. W. 816; Phenix Ins. Co. v. Omaha L. & T. Co., 41 Neb. 834, 60 N. W. 
133, 25 L. R. A. 679; Smith v. Union Ins. Co., 25 R. I. 260, 55 A. 715, 105 Am. St. 
Rep. 882; Ormsby v. Phenix Ins. Co., 5 §. D. 72, 58 N. W. 301; Eddy v. London 
Assurance Corp., supra; Hastings v. Westchester Fire Ins. Co., 73 N. Y. 141: 
Syndicate Ins. Co. v. Bohn [C. C. A.] 65 F. 165, 27 L. R. A. 614; People’s Saving 
Bank vy. Retail Merchants’ etc., Ass’n, 146 Iowa, 536, 123 N. W. 198, 31 L. R. A. 
[N. S.] 455). As stated, the provision of the mortgage clause last quoted is not 
found in the body of the policy; and it is manifest from the omission that it 
was the intention that the same should apply only in the event that contractual 
relations between the insurer and a mortgagee should be established. The sole 
purpose of the mortgage clause was to give Mettler the benefit of the direct 
obligation of the insurer under a policy which the plaintiff assumed would be 
satisfactory; and, as held in the above cases, such would have been its effect 
had the policy been accepted. It cannot fairly be assumed, however, that the 
plaintiff agreed or that the insurer contemplated that the obligation of the lat- 
ter should be limited further or otherwise than as provided in the body of the 
policy unless the benefit of the mortgage clause should be accepted by Mettler. 
The latter by his refusal, having declined to enter into contractual relations with 
the insurer, or to accept the proposed benefit, the circumstances sufficiently sup- 
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port the implied conclusion of the trial court that the mortgage clause never be- 
came effectual as part of the policy. 

[3] The defendant paid into court a sum equal to a porportionate part of 
the loss for which it acknowledged liability; and from the sum deposited certain 
taxes thereon were deducted by the proper authorities pursuant to section 3647 
of the Political Code. It is contended that the tender under the provisions of 
section 1504 of the Civil Code stopped the running of interest on the obligation, 
and that the amount deducted for taxes was chargeable to the plaintiff as the 
party ultimately entitled to the deposit. Los Angeles v. Los Angeles Water Co., 
137 Cal. 699, 70 P. 770. Whatever the effect of an offer made and accepted as 
part payment of the claim in suit, here, as shown by the record, the offer— 
which was not accepted by the plaintiff— was to be in full satisfaction of the 
claim. Under such circumstances the amount deposited remained the property 
of the defendant, as such, was subject to taxation, and, in view of the finding 
that the plaintiff was entitled to judgment for a sum in excess of that offered, 
the offer was ineffectual for any purpose. Code Civ. Proc. §§ 997, 1030; Fell v. 
Frierson, 171 Cal. 351, 153 P. 229. 

It is our conclusion that the construction placed upon the policy by the trial 
court was correct, and that the plaintiff was entitled to recover from the defend- 
ant the full amount of the loss. 

The judgment is affirmed. « 

We concur: Tyler, P. J.; Knight, J. 


HARTFORD FIRE INS. CO. v. BROTHE. (No. 11986.) 
Supreme Court of Colorado. Dec. 27, 1927. 
262 Pacific Reporter 927. 

1. INSURANCE—UNDER FIRE INSURANCE POLICY PROVISION RE- 
LATING TO CANCELLATION, INSURER COULD CANCEL POLICY 
BY MAIL OR OTHERWISE. 

Under fire insurance policy provision that company reserved right to cancel 
policy by tendering to assured unearned pro rata premium after notice, either by 
mail or otherwise, insurer could cancel policy by mail or otherwise. 

(For other cases, see Insurance, Dec. Dig. § 228.) 


2. INSURANCE—INSURED’S BROTHER AUTHORIZED TO RECEIVE 
REGISTERED LETTER AND DELIVER IT (TO INSURED, WAS NOT 
AUTHORIZED TO RECEIVE NOTICE OF CANCELLATION OF POL- 
ICY CONTAINED THEREIN. 

That insured’s brother was authorized by insured to receive registered letter 
and deliver it to insured did not authorize him to receive notice of cancellation of 
fire policy contained in such letter'so as to bind insured, where brother delivered 
letter to insured after fire occurred. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

3. INSURANCE—CANCELLATION OF INSURANCE POLICY HELD EF- 
FECTIVE ON RECEIPT OF NOTICE. 

Where fire insurance policy provided that insurer could cancel policy after 
due notice by mail or otherwise, and insurer in letter canceling policy stated that 
cancellation would be effective on receipt of notice, insurer was bound by such 
statement, since it must be regarded as insurer’s own construction of policy, and 
insurer had right to name any date or time satisfactory to itself when cancellation 
should take effect. 

(For other cases, see Insurance, Dec. Dig. § 236.) 


4. INSURANCE—NOTICE OF CANCELLATION OF FIRE INSURANCE 
POLICY MAILED OCTOBER 6, STATING CANCELLATION WOULD 
BE EFFECTIVE ON RECEIPT OF NOTICE, DELIVERED AFTER FIRE 
OCCURRING OCTOBER 21, WAS TOO LATE. ; 
Where insurer mailed notice of cancellation of fire insurance policy, stating 

that cancellation would be effective on receipt of notice, on October 6, by registered 

mail, and letter, after being forwarded, was delivered to insured’s brother October 

18, when insured instructed postmaster over telephone to do so, and fire occurred 

October 21, destroying insured property, and brother delivered letter unopened to 
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insured after fire, notice of cancellation was received by insured too late to effec- 
tuate its purpose. 

(For other cases, see Insurance, Dec. Dig. § 232.) 

Department 1. 

Error to District Court, Adams County; Samuel W. Johnson, Judge. 

Action by Richard Brothe against the Hartford Fire Insurance Company. 
Judgment for plaintiff, and defendant brings error, and applies for supersedeas. 
Supersedeas denied, and judgment affirmed. 

Fowler & Fowler, of Denver, and Myers & Snerly, of Chicago, IIl., for plaintiff 
in error. 

Harry §. Class, of Denver, for defendant in error. 

SHEAFoR, J. Suit brought by Brothe against the Hartford Fire Insurance 
Company, hereinafter referred to as the defendant, to recover $1,500 on an insurance 
policy issued by the company in October, 1924, covering the barn, sheds, founda- 
tion, and fixtures of defendant in error, who will hereinafter be referred to as the 
‘plaintiff. Trial to the court without a jury; findings and judgment for the amount 
claimed; and defendant brings the case here. Supersedeas applied for and a re- 
quest that the case be decided upon this application. 

A fire occurred on October 21, 1926, which destroyed plaintiff’s property covered 
by the policy. Defendant claims that the policy had been canceled, and was not 
in force at the time of the fire, and whether it was or not is the question now pre- 
sented to us for determination. 

The application for the insurance contains these words, “Application of Rich- 
ard Brothe of Deer Trail, state of Colo.” Where his post office should appear 
are these words, “My postoffice address is ——.” The application is signed by 
Richard Brothe. On the outside of the policy appear the words, “Richard Brothe 
of Deer Trail, County of Adams, State of Colorado.” 

The policy contains, among others, this provision: 

“This company reserves the right to cancel this policy, and any part thereof, 
by tendering to the assured the unearned pro rata premium, after due notice to 
that effect, either by mail addressed to the assured at his, her or their post office 
address as named in this policy, or otherwise.” 

On October 4, 1926, the company addressed the following letter to plaintiff: 

“October 4, 1926. 
“Registered Letter. 
“Return Receipt Requested. 

“Mr. Richard Brothe, Deer Trail, Colo—Dear Sir: You will please take no- 
tice that the Hartford Fire Insurance Company of Hartford, Connecticuit, desires 
to, and does ‘hereby cancel insurance under your policy 217597, issued through its 
Deer Trail, Colo. agency and covering farm property situated on 980 acres, im sec- 
tion 32, town 2, range 58 in Adams county, Colo. In accordance with the terms 
and conditions of the policy we inclose $41.31 representing the pro-rata unearned 
premium. ; 

“Cancellation of your policy is effective upon receipt of this notice. You un- 
derstand, of course, that there is nothing personal in this action on our part. As 
the policy is of no further value, we shall thank you to forward it in the inclosed 
addressed envelope.” 

The above letter of cancellation was mailed in Chicago on October 6, and ad- 
dressed to Richard Brothe, at Deer Trail, Colo., and, as indicated, it was registered 
and return receipt requested. It contained a check for the unearned premium. The 
Proper postage was prepaid, and the envelope on the upper left-hand corner con- 
tained the name of defendant. 

The letter arrived at Deer Trail, and was forwarded to Byers, Colo., and re- 
ceived there October 15. The Byers postmaster sent it to Leader, Colo., in the 
morning of October 16, and on the same day, October 16, it was returned to the 
Byers postmaster. The postmaster at Leader called up plaintiff about the letter, 
and Brothe then called the postmaster at Byers, and asked him to deliver the letter 
to his brother, Charles Brothe. Charles Brothe obtained the letter from the post- 
master at Byers on October 18, and signed the registery receipt bearing date Oc- 
bon we The postmaster at Byers then returned the registery receipt to the 
efen ; 


Charles Brothe testified that, after receiving the registered letter, he proceeded 
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to Denver, and that he delivered the letter to his brother, at his brother’s home, on 
the evening of October 21, after the fire, and that the plaintiff read the letter at 
that time. This was corroborated by other evidence, and not disputed. 

Plaintiff was a rancher living 20 miles from Byers and Deer Trail, and 12 
miles from Leader. Leader is a post office 20 miles north of Byers, and plaintiff 
got his mail about three times a week at the Leader office. The Leader mail left 
Byers for Leader on Tuesdays, Thursdays, and Saturdays of each week. 

From the foregoing, it appears that the plaintiff did not receive the letter of 
cancellation and the unearned premium check until he received them at his home 
on the evening of October 21, after the fire, although his brother received them on 
October 18, at the post office at Byers. The plaintiff’s contention is that he did not 
receive notice of the cancellation, or of the company’s intention to cancel the policy, 
until after the fire, while the defendant’s contention is that the plaintiff’s brother was 
his agent, authorized by’ plaintiff to get the letter, and, when it was delivered to his 
brother, it was delivered to plaintiff, but that, if this were not so, that is, if the 
letter never had been received by assured, the cancellation provision of the policy 
was complied when the letter was mailed. : 

It does not appear from the testimony that plaintiff’s brother was authorized to 
open the letter, or that he did open it. 

[1] Under the provision of the policy quoted, the defendant could cancel the 
policy by mail or otherwise. 

[2] We have examined the authorities cited by defendant to support its pro- 
position that notice received by the agent of the insured is notice to the insured. 
We are of the opinion that these authorities do not apply to the instant case. In 
the cases cited, the agents were either agents of corporations whose business it 
was to receive the correspondence of the corporation and attend to its business, or 
agents who are authorized to transact the business in which they were engaged, 
and acting within the scope of their employment and agency. Here the only au- 
thority given Charles Brothe was to receive the letter and deliver it to plaintiff. 

[3, 4] In its letter the defendant stated that the cancellation would be effec- 
tive upon receipt of that notice. The sentence in the letter relative to the time when 
the cancellation would be effctive must be regarded as defendant’s own construc- 
tion of the policy. The defendant had the right, under the policy, to name any 
date or time satisfactory to itself when the cancellation should take effect. It saw 
proper to inform plaintiff that the cancellation of the policy would be effective upon 
receipt of that notice. By that it is bound. The notice was received by plaintiff 
too late to effectuate its purpose. Supersedeas denied, and judgment affirmed. 

Affirmed. 

Burke, C. J., and Denison and Butler, JJ., concur. 


TTISH UNION & NATIONAL INS. CO. v. FORTESQUE. (No. 18350.) 
— Court of Appeals of Georgia, Division No. 1. Nov. 16, 1927. 

140 Southeastern Reporter 893. a 
1. INSURANCE—AMENDMENT TO PETITION ON FIRE POLICY DENY- 

ING INSURER’S CONTENTION THAT PREMISES WERE VACANT 

REQUIRING PROOF HELD PROPERLY ALLOWED. 

In action on fire policy, defended on ground that premises were vacant more 
than 30 days, in violation of vacancy permit attached to the policy, amendment to 
petition denying insurer’s contention that premises were vacant, and requiring 
strict proof thereof by insurer, was properly allowed. 


(For other cases, see Insurance, Dec. Dig. § 643[1].) 


2. INSURANCE—EVIDENCE OF AGREEMENT TO PROTECT INSURED 
AGAINST FORFEITURE UNDER VACANCY CLAUSE HELD IMPRO- 
PERLY ADMITTED UNDER PLEADINGS IN SUIT ON POLICY. 

In action on. fire policy, defended on ground that premises were vacant for 
more than 30 days prior to loss, in violation of vacancy permit attached to policy, 
admission in evidence of testimony by plaintiff’s attorney that there was definite 
agreement with employee of insurer's agent that indorsement would be made 
on policy protecting plaintiff against any forfeiture by reason of vacancy clause 
was error on ground that testimony was not authorized by petition. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 
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Error from Superior Court, Richmond County; A. L. Franklin, Judge. 

Action by Mrs. Adelaide B. Fortesque against the Scottish Union & Na- 
tional Insurance Company. Judgment for plaintiff, defendant’s motion for a 
new trial was overruled, and defendant brings error. Reversed. 


Condensed Statement of Pleadings by Editorial Staff. 


The petition of the plaintiff, Mrs. Adelaide B. Fortesque, alleged that the 
defendant issued a fire policy to George B. Barnes, insuring buildings on his 
lands in amount of $1,700; the plaintiff purchased the property of said Barnes at 
an administrator’s sale, wherein the petitioner paid the administrator the un- 
earned portion of the premium on the fire policy; that the administrator, with- 
out petitioner’s knowledge or consent, delivered to agents of the defendant in- 
surer a policy of insurance advising agents of the aforesaid facts; that agents of 
the defendant, without petitioner’s knowledge, issued a written transfer of said 
policy to the petitioner and attached to said policy a vacancy permit which, to- 
gether with policy, was mailed to the attorney for the administrator ; that the 
property insured was destroyed by fire while said policy was in full force and 
effect, but that the insured has refused to pay the amount of said policy, though 
duly demanded, on ground that the buildings insured were vacant at time of 
fire; that the vacancy, if existing, was unknown to the petitioner, but was well 
known to the insurer and its agents; that the petitioner was unaware of the con- 
dition, in said policy concerning vacancy, by reason of defendant’s negligence in 
failing to deliver said policy to the petitioner; that the agents of the insurer were 
fully informed of all facts and conditions surrounding said property from the pe- 
titioner purchasing same to time of fire; that, if petitioner had been informed of 
conditions of policy, she would have had proper vacancy permit provided for or 
canceled the policy; and that the insurer thereby waived provision in policy 
known as the vacancy clause, and is estopped from setting up such clause as 
ground for refusing to pay. 


By amendment to the complaint, the plaintiff denied the contention of the 
defendant that said premises were vacant and required strict proof thereof. The 
defendant in its amended motion for new trial alleged as grounds for motion: 

Ground 4, for illegal admission of testimony by attorney for the plaintiff 
that there was a definite agreement and understanding with person representing 
insurance agent that indorsement on policy would be made that would protect 
the plaintiff against any forfeiture of policy by reason of vacancy clause. 

Ground 5 of motion claimed illegal admission of different forms of vacancy 
permits used by defendant company other than vacancy permit attached to pol- 
icy sued on, on ground that evidence tended to submit question as to proper 
form of permit to be attached to policy when no such question was raised by the 


pleadings, which relied only on policy, to which was attached 30-day vacancy 
permit. 


Ground 8 of the motion complained of the charge to jury, whereby the court 
stated that the plaintiff contends that there was an agreement on part of de- 
fendant’s agents to put a vacancy permit in the policy that would protect plaintiff 
against loss during vacancy. The charge was objected to on ground that it sub- 
mitted an issue concerning a special agreement covering vacancy of insured 


emis which was not pleaded and which was at variance with the contract 
sued on, 


Grounds 9 to 13 of the motion complained of instructions whereby the court 
charged that the insurer would not be liable for the loss unless evidence showed 
an agreement by insurer that it would put a vacancy clause and indorsement on 
the contract that would protect the plaintiff during the vacancy of the house 
insured, and that, if such agreement did exist, it would be binding on the insurer, 
that, if there was such agreement by the insurer and policy was delivered to per- 
son other than plaintiff or her agent, plaintiff could recover for amount shown 
by the evidence, but that, if policy was delivered to the plaintiff or her agent 
without containing stipulation protecting plaintiff during vacancy of premises 
insured, plaintiff could not recover. All of said charges were objected to on 
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grounds that they raised an issue concerning a special permitted recovery on a 
contract entirely different from one declared on and were misleading. 

Ground 14 of the motion complained of a charge whereby the court sub- 
mitted forms of verdict as follows: “We the jury find for the plaintiff a certain 
amount of principal”’—which would include four items, namely, principal, with 
interest and 25 per cent. damages as penalty and reasonable amount of attorneys’ 
fees; or verdict, “We, the jury, find for the defendant.” 

Spalding, MacDongald & Sibley, of Atlanta, and Hull, Barrett & Willingham, 
of Augusta, for plaintiff in error. 


Hammond & Kennedy and Paul T. Chance, all of Augusta, for defendant in 
error. 


Syllabus Opinion by the Court. 


Broytes, C. J. [1] 1. The amendment to the petition was properly al- 
lowed, and the petition as so amended was not subject to any ground of the 
demurrer interposed, and the court did not err in so ruling. 

{2-4] 2. Ground 4 of the motion for a new trial complains of the admission 
in evidence of certain testimony of the plaintiff, over the timely and appropriate 
objections of the defendant. Among the objections urged were that the testi- 
mony was not authorized by any allegations in the petition, that it sought to vary 
the terms of the written contract declared upon. without any allegation of fraud, 
accident, or mistake, and that it tended to establish a special and different con- 
tract from the one declared on. Under the facts of the case, these objections 
should have been sustained and the testimony excluded. See, in this connection 
Central Railroad v. Cooper, 95 Ga. 406, 22 S. E. 549; Conyers v. Yorkshire Ins. 
Co., 30 Ga. App. 6, 117 S. E. 102; 26 Corpus Juris, p. 510, § 719. For the same 
reason, the court erred in admitting the documentary evidence set forth in ground 
5 of the motion for a new trial. 

[5] 3. It follows from the above-stated ruling that the court erred also in 
charging the jury as set forth in grounds 8 to 13, inclusive. 

{6] 4. The charge of the court upon the forms of the several verdicts that 
could be returned was to some extent confusing, and did not clearly and plainly 
instruct the jury upon the questions of damages and attorneys’ fees. i 

5. Under all the facts of the case and the law pertinent thereto, the remain- 
ing special grounds of the motion for a new trial show no error. 

6. As another trial must be had because of the errors heretofore pointed out, 


the question of the sufficiency of the evidence to support the verdict is not passed 
upon. 


Judgment reversed. 
Luke and Bloodworth, JJ., concur. 


NEIMAN v. HAWKEYE SECURITIES FIRE INS. CO. (No. 37863.) 
Supreme Court of Iowa. Sept. 20, 1927. 
Rehearing Denied with Modification Jan. 20, 1928. 

217 Northwestern Reporter 258. . 

1. INSURANCE—MERE NOTICE TO INSURER OF CHANGE OF OWNER- 
SHIP OF INSURED PROPERTY OR ASSIGNMENT OF FIRE POLICY 
DOES NOT CREATE NEW CONTRACT. 

Mere notice to insurance company of change of ownership of insured pro- 
perty or of assignment of fire insurance policy thereon does not create a new 
contract between insurer and assignee so as to make insurer liable on policy. 

(For other cases, see Insurance, Dec. Dig. § 207[1].) 


2. INSURANCE—INSURER MAY CONSENT. TO CARRY RISK NOTWITH- 
STANDING CHANGE OF OWNERSHIP, OR BY ITS CONDUCT BE 
ESTOPPED, OR MAY WAIVE RIGHT TO ASSERT FORFEITURE OF 
POLICY (CODE 1924, § 9018). ; 

Though fire policy provides that a change of ownership of insured property 
will defeat rights of insured or of assignee of the policy under Code 1924, § 9018, 
insurer may consent to carry the risk notwithstanding such change of title, and 
by acts and conduct through its duly constituted agent, in continuing to treat 
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contract as binding with knowledge of facts, and inducing insured to act in that 
belief, may waive such provision or be estopped to assert it. 


(For other cases, see Insurance, Dec. Dig. §§ 372, 388[1].) 


3. INSURANCE—CHIEF TEST OF INSURANCE AGENT’S AUTHORITY 
IS RECORD OF FACTS DISCLOSING THINGS AGENT DID AND 
WHICH HE IS PERMITTED TO DO. 

Chief test of insurance agent’s authority is not the statutory definition, 
terms of employment, or terms of policy procured for applicant, though they are 
to be considered, but the record facts disclosing the things which the agent did 
and the extent and nature of the business which he is permitted to do. 

(For other cases, see Insurance, Dec. Dig. § 87.) 


4, INSURANCE—SOLICITING “AGENT” HELD NOT AUTHORIZED TO 

WAIVE TERMS OR CONDITIONS OF FIRE POLICY (CODE 1924, 

§ 9004). 

Soliciting agent, without power to issue or sign policies or indorse riders, 
employed and paid by insurance company’s general agent, held not an “agent” 
of insurance company within Code 1924, § 9004, having authority to waive any 
terms or conditions of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


*, INSURANCE—FIRE POLICY CANNOT BE ASSIGNED BY INSURED 
BEFORE LOSS WITHOUT INSURER’S CONSENT (CODE 1924, § 9018). 


Under Code 1924, § 9018, fire insurance policy cannot be assigned by insured 
before loss to a stranger without insurer’s consent. 


(For other cases, see Insurance, Dec. Dig. § 207[1].) 


6. INSURANCE—POLICY DOES NOT PASS TO PURCHASER BY SALE 
OF INSURED PROPERTY. 


Policy is a personal contract, the insurer issuing it having right to say whom 
it will insure, and does not run with land nor pass to purchaser by sale of pro- 
perty insured. 

(For other cases, see Insurance, Dec. Dig. § 215.) 


7. INSURANCE—SOLICITING AGENT’S KNOWLEDGE OF CHANGE OF 
OWNERSHIP OF INSURED PROPERTY HELD NOT IMPUTABLE 
TO INSURER SO AS TO MAKE IT LIABLE FOR FIRE LOSS. 


Where officer of insured corporation, after assignment of corporation’s pro- 
perty, including fire policies, to trustee for creditors, asked soliciting agent, who 
had no authority to waive any terms or conditions of policy, as to necessity of 
making any changes, and was told by agent that he did not know and would find 
out, held that such agent’s knowledge of the change of ownership did not make 
insurer liable on theory that agent’s notice was imputed to insurer and that it 
had waived policy provision defeating recovery on assignment of policy without 
its consent. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

Appeal from District Court, Polk County; Lester L. Thompson, Judge. 


Action on a fire insurance policy of $2,500, issued to the Electric Bakery 
Company, a corporation. Prior to the fire loss the insured property was trans- 
ferred by trust deed to Don E. Neiman, as trustee of the creditors of the com- 
pany, and in his name, as trustee, this action was commenced and prosecuted. 
No consent was given by the insurance company to transfer the policy, but a 
waiver is pleaded. Upon the conclusion of the testimony, the trial court, on mo- 
tion, directed the jury to return a verdict for the plaintiff in the sum of $2,500. 
Motion for new trial was made and overruled, and judgment was entered against 
the defendant, and the defendant appeals. Reversed. : 

Superseding opinion in 215 N. W. 244. 


Sampson & Dillon, of Des Moines, for appellant. 

Stipp, Perry, Bannister & Starzinger, of Des Moines, for appellee. 

De Grarr, J. On March 18, 1924, in consideration of the sum of $33.40 paid 
to the defendant insurance company by the Electric Bakery Company, a policy 
of insurance was executed and delivered by said defendant to said company 





588 The Insurance Law Journal, Vol. 70 [Apr., 1928 


covering its personal property and insuring for one year the said Electric Bakery 
Company against all direct loss or damage by fire to the extent of $2,500 on the 
bakery machinery, fixtures, supplies, and equipment contained in or attached to 
a certain building at 934 Sixth avenue, city of Des Moines. ‘The policy is in 
conformity to the standard form prescribed by the Code of Iowa. 

A coinsurance and reduced rate clause was, upon the request of the insured 
on March 19, 1924, attached to the policy and signed by the Electric Bakery 
Company and by the Des Moines general agents of the insurer, Willcox-Howell- 
Hopkins & Mulock. 

It appears that the financial condition of the bakery company became some- 
what precarious during the early part of July, 1924, and notices were sent to its 
creditors by the manager of the company requesting them to attend a meeting 
of creditors July 7, 1924. This meeting was held and attended by creditors rep- 
resenting about 75 per cent. of the outstanding claims. A creditors’ committee 
was appointed to supervise the operation of the business until an audit was 
made. At this time the officers of the bakery company were requested to have 
prepared a trust deed and to make a selection of a trustee. A trust deed was 
executed and accepted on the 21st day of July, 1924. The deed was signed by 
the president and secretary of the bakery company and by Don E. Neiman, as 
trustee, named in said deed of trust. This deed conveyed, transferred, and as- 
signed unto the said trustee all of the assets of the Electric Bakery Company 
“of any kind or nature whatsoever, more particularly of the goods, wares, mer- 
chandise, fixtures, equipment, and buildings located at 934 Sixth avenue, city of 
Des Moines.” On the date of the execution of the trust deed, all of the property of 
the bakery company was turned over to Mr. Neiman, as trustee, including the 
fire insurance policies, and thereupon and pursuant to the terms of the deed all 
of the property of the bakery company passed to the trustee, who assumed com- 
plete management of the affairs of the company, employed the help, and directed 
the activities of said company. In brief, on and after July 21, 1924, the Electric 
Bakery Company, as a corporation, ceased to function, although the corporation 
was not dissolved or its franchise terminated. The fire loss in question, which 
was total and was in the sum of $39,271.75, occurred September 21, 1924. 

Plaintiff alleges in the petition: 

“That on or about the 21st day of July, 1924, the defendant was informed 
of the fact that a trust deed had been executed by the said Electric Bakery Com- 
pany to this plaintiff; that thereafter, with knowledge of said transfer, the de- 
fendant * * * retained the premium and did not cancel said policy nor return 
said premium, but through its agent, Sam Redstone, assured plaintiff's repre- 
sentatives that plaintiff's interests were fully protected by said policy as written, 
* * * and requested that said insurance be made payable in case of loss to this 
plaintiff as trustee for the Electric Bakery Company.” 

The defendant, in answer, admits the execution of the policy of insurance, 
but expressly denies that it was on the 21st day of July, 1924, or at any other 
time thereafter, informed that said Electric Bakery Company had executed a 
trust deed as alleged in plaintiff’s petition, and expressly denies that it had any 
agent or representative by the name of Samuel Redstone authorized or em- 
powered to say to the Electric Bakery. Company or to the plaintiff herein or 
either of them by any representation, statement, or otherwise, that the interests 
of the said trustee were fully protected under the said policy. 

Defendant further expressly denies that at any time it consented to the as- 
signment of the said policy of insurance by the Electric Bakery Company to 
Don E. Neiman, as trustee, or that it at any time had knowledge of said assign- 
ment, or that any agent had any knowledge of said assignment. It is upon this 
issue that we primarily concerned on this appeal. 

Section 9018, Code 1924 (section 1758b, Code Supp. 1913) provides: 

“IV. Unless otherwise provided by agreement of this company this policy 
shall be void: * * * (f£) If any change other than by death of the insured 
whether by legal proceedings, judgment, voluntary act of the insured or other- 
wise, take place in the interest, title, possession, or use of the subject of insur- 
ance, if such change in the possession or use makes the risk more hazardous; oF 
* * * (i) if this policy be assigned before loss.” : 

[1] It is conclusively shown that the defendant insurance company did not, 
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by writing, consent to or acquiesce in the transfer or delivery of the insured 
property or to the assignment of the policy in suit. We are therefore not con- 
cerned with a new agreement created by the mutual consent of the parties. The 
contract of insurance, as made, was not modified. There was no new mind 
meeting as to the quoted policy provisions, supra. See Hawkeye Clay Works v. 
Globe & Rutgers Fire Ins. Co. (Iowa) 211 N. W. 860. Mere notice does not 
create a new contract. The rights of the plaintiff must be determined under 
the terms of the contract in evidence, unless the plea of waiver or estoppel is 
availing to the plaintiff. 

[2] It is a well-settled principle of insurance law that, although by the terms 
of the policy it is provided that a change of ownership of the insured property 
will defeat the rights of the insured or an assignee of the policy, the insurer may 
consent to carry the risk notwithstanding the change of title, and by acts and 
conduct on its part, through its duly constituted agent, may waive such pro- 
yision or be estopped by its acts and conduct. In other words, if, with knowledge 
of the facts constituting a forfeiture of the policy, the insurer continues to treat 
the contract as a binding contract and induces the insured to act in that belief, 
the forfeiture is waived. See Neiman v. City of New York Ins. Co. (Iowa) 211 
N. W. 710, with cases cited. It is quite obvious from the record that the instant 
policy contract was assigned by the insured before the loss, and that there was 
no express consent on the part of the insurer to the assignment. 

The determination of this appeal must be found in the answers to certain 
vital questions. First. Who was Sam Redstone? Second. What authority and 
power did he have as an agent? Third. Is the notice or knowledge which came 
to Sam Redstone in the instant matter imputable to the defendant insurance 
company ? 

It is undisputed that the firm of Willcox-Howell-Hopkins & Mulock was the 
general agent of the defendant insurance company in the city of Des Moines, and 
that Sam Redstone was an insurance solicitor employed and paid by the general 
agent. It is undisputed that the securing of the business in the instant matter 
was credited to Sam Redstone on the books of the general agent. It is undis- 
puted that Redstone did not issue or sign policies, had no authority to issue 
policies, or to sign his name to any policy or indorsement or rider thereon. He 
was, in the strictest sense, a soliciting agent for the agency of Willcox-Howell- 
Hopkins & Mulock. He was paid a salary by the general agent. He was not 
employed by the defendant insurance company. 

Was Redstone an agent of the insurance company within the definition of 
“agent” under statutory provision? Section 9004 reads as follows: 

“Any officer, agent, or representative of an insurance company doing busi- 
ness in this state who may solicit insurance, procure applications, issue policies, 
adjust losses, or transact the business generally for such companies, shall be held 
to be the agent of such insurance company with authority to transact all business 
within the scope of his employment, anything in the application, policy, contract, 
by-laws, or articles of incorporation of such company to the contrary notwith- 
standing.” 

It is clear that Sam Redstone was authorized by the general agent of the 
defendant to do certain things prescribed by this statutory definition. He was 
a licensed agent. He was authorized to solicit insurance and procure applica- 
tions. The record is silent as to any other authority, but on the contrary nega- 
tives any other authority. The question of agency, under such circumstances, 
must be answered with respect to the business intrusted to him. Redstone did 
solicit the insurance in question and got it. Through him the premium was 
paid to the general agent, and the policy, after its execution by the general 
agent, was delivered to the insured by Redstone. This is what he did. 

[3] Did these acts make Redstone the insurance agency—the alter ego—of 
the recording agent? 

However, in establishing the authority of an insurance agent, a court cannot 
adopt the statutory definition as the legal yardstick; nor can it rely wholly upon 
the terms of the employment or the terms of the policies which are procured for 
the applicant. These matters, of course, are to be taken into consideration, but 
the record facts which disclose the things which the agent did do, and the extent 
and nature of the business which the agent is permitted to do, are of major. im- 
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portance. The real nub of this controversy involves the notice or knowledge 
which Redstone had of the change of ownership of the insured property, and 
whether or not his notice or knowledge, in the light of his authority, is to be 
imputed to the insurer and binding upon the insurer. 

Let us now turn to the record evidence bearing on the pleaded waiver. Mr. 
Ed Danenbaum was the officer (treasurer) of the Electric Bakery Company, who 
was solicited in the first instance by Redstone, and who purchased, through Red- 
stone, the insurance in question. A few days after the sale and transfer of the 
insured property to Neiman, as trustee, Danenbaum had a casual conversation 
with Redstone at the office of the Electric Bakery Company, and it is the claim 
of the plaintiff that Redstone was requested to advise Danenbaum whether it 
was necessary to do anything in connection with the policy of fire insurance in 
question. The record is as follows: 

“Q. State what you told him (Redstone) about the transfer of your assets. 
A. I told him that we had transferred everything to the creditors’ committee, 
and asked him if there was any necessity to make any changes in the insurance 
policies, and he said that he didn’t know, but he would take it up with Willcox- 
Howell, and, if there was any necessity, he would make the change. 

“Q. State whether or not you said to him that you—did not say to him you 
wanted him to do whatever was necessary to keep your policy in force. A. I 
asked him to do whatever was necessary to keep the policy in force. 

“Q. State whether or not he said he weuld do that. A. He said he would 
take care of it.” 

The trustee testified that he never had any communication from Redstone 
or the Willcox-Howell Agency regarding this fire or this policy, and that he did 
nothing in reference to this fire insurance policy until afiter the fire occurred. 
He then did, on the 12th day of November, 1924, send proof of loss to the de- 
fendant insurance company. Redstone, at the time of the trial, was suffering 
from a stroke and unable to be present as a witness. 

Unless it may be said, therefore, that Redstone was an agent with power 
and authority to do the thing which he said he would do, to wit, “do whatever 
was necessary to keep the policy in force,” and that the notice of transfer given 
him by Danenbaum was notice to the insurer, the defendant’s motion for a di- 


rected verdict should have been sustained. The waiver is predicated on the quoted 
conversation. 


[4] Without further comment, we reach the conclusion that Redstone was 
not the agent of the insurer in the sense that he had authority, right, or power 
to waive any of the terms or conditions of the. policy in suit. It is undisputed 
that he had no authority to issue policies or to execute indorsements or riders 
thereon. He had no authority to transact the business generally for the com- 
pany. It may also be stated that there is no evidence that either the general 
agent or the insurance company through any other agent or person had notice 
or knowledge of the transfer of the insured property, or that the policy had been 
assigned as an asset of the Electric Bakery Company to the trustee under the 
terms of the trust deed, and at this point it may be said that the policy was not 
specifically referred to in the trust agreement, nor was there any written assign- 


ment of this policy to the trustee until the 14th day of February, 1925, about 
eight months after the fire loss. 


{5, 6] It is fundamental that an insurance policy cannot be assigned by the 
insured before loss to a stranger without the consent of the insurer. Bartling v. 
German Mutual L. & T. Ins. Co., 154 Iowa. 335, 134 N. W. 864. An insurance 
policy is a personal contract, and the insurance company issuing a policy has 
the right to say whom it will insure. An insurance policy does not run with 
the land or pass to the purchaser by a sale of the property insured. See, also, 
New England Loan & Trust Co. v. Kenneally et al., 38 Neb. 895, 57 N. W. 759. 

[7] The instant policy of insurance was delivered to the trustee. It was a 
manual delivery. The trustee exercised control over it then and ever after. 
The trustee asked Danenbaum if he had the policy transferred to the trustee, to 
which Danenbaum replied: “Mr. Redstone had looked after that.” The trustee 
had told Mr. Kauffman, the former secretary of the Electric Bakery Company 
and who was then acting as manager of the company under the appointment 
of the trustee, to take care of the insurance policies and see that the companies 
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were notified of the execution of the trust deed. This conversation happened on 
the same day that the trust deed was executed. In fact the policies were turned 
over to Mr. Kauffman. He was explicitly told by the trustee to notify the in- 
surance company “about the transfer of the insurance.” 

Kauffman did nothing. Neiman did nothing. Danenbaum, who, after the 
execution of the trust deed, had nothing to do with the assets of the bakery com- 
pany, casually met Redstone and asked him a legal question—whether there was 
any necessity to make any changes in the insurance policies. Redstone did not 
know, but he volunteered to state that he would take it up with Willcox-How- 
ell and find out whether there was any necessity to make a change. Both parties 
were bound equally with knowledge of the law. Redstone as an agent, however, 
viewed as to his authority, was not an agent of the insurer to give legal advice, 
and he owed no such duty to the insured. Redstone furthermore, as an agent, 
had no authority to make the promised change if he finally determined the same 
was necessary, and the insurance company was not legally bound to make the 
change upon the request of anybody. 

In the light of the entire record, we reach the conclusion that the plaintiff 
has failed to establish a case. 

The judgment entered is reversed. 

Evans, C. J., and Stevens, Albert, Morling, and Kindig, JJ., concur. 


SMITH v. MIAMI FARMERS’ MUT. FIRE INS. CO. et al. (No. 27779.) 
Supreme Court of Kansas. Jan. 7, 1928. 
262 Pacific Reporter 552. 
(Syllabus by the Court.) 

1. INSURANCE—MUTUAL FIRE INSURANCE POLICYHOLDER, NOT 
MAKING WRITTEN APPLICATION FOR RENEWAL, HELD NOT 
ENTITLED TO RECOVER AGAINST COMPANY FOR SECRETARY’S 
FAILURE TO RENEW POLICY AS ORALLY AGREED (REV. ST. 
1923, 40—441). 

A member of a mutual fire insurance company held a policy which expired 
November 5, 1925. The policy had been left with the company for safe-keeping, 
and before it expired the member told the secretary of the company he did not 
know when the policy expired, and told the secretary to look after it, and when 
it expired to renew it. The secretary said he would do so. Nothing further was 
done by the member or the secretary with respect to insurance effective after 
November 5, 1925, and on January 1, 1926, the property covered by the policy was 
destroyed by fire. The by-laws of the company provided applications for in- 
surance should be in writing, signed by the applicants, and the company should 
in no event be liable until the application was approved and signed by the sec- 
retary. The statute relating to mutual fire insurance provided every policy 
issued should have attached to it a copy of the application. Held, the holder of 
the expired policy has no cause of action against the company based on the sec- 
retary’s failure to renew the insurance. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 


2, INSURANCE—MUTUAL FIRE INSURANCE POLICIES ISSUED WITH- 
OUT WRITTEN APPLICATION HELD NUGATORY UNTIL COM- 
PLIANCE WITH STATUTE AND BY-LAWS (REV. ST. 1923, 40—441). 
The secretary and assistant secretary of the company frequently issued re- 

newal policies on oral request without taking written applications, and collected 

for them afterward. Held, the practice contravened the statute and the com- 
pany’s by-laws, and policies so issued were nugatory until the law and the by- 
laws were complied with. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

3. INSURANCE—HOLDER OF EXPIRED MUTUAL FIRE POLICY, NOT 
RENEWED BY AGENT PURSUANT TO AGREEMENT, MAY NOT 
RECOVER AGAINST REINSURING COMPANY ASSUMING MUTUAL 
COMPANY’S LIABILITIES. 

On January 22, 1926, a reinsuring company assumed the liabilities of the 
company which issued the expired policy. Held, the holder of the expired policy 
as no cause of action against the renewing company. 

(For other cases, see Insurance, Dec. Dig. § 684.) 
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Appeal from District Court, Miami County; G. A. Roberts, Judge. 


Action by W. J. Smith against the Miami Farmers’ Mutual Fire Insurance 
Company and the Alliance Co-operative Insurance Company. From a judgment 
for plaintiff against both defendants, the last-named defendant appeals. Re- 
versed and remanded, with direction. 


Stephen H. Allen, Otis S. Allen, and George S. Allen, all of Topeka, for 
appellant. 


Alpheus Lane and Karl V. Shawver, both of Paola, for appellee. 


Burcu, J. The action was one to recover from the Miami Farmers’ Mutual 
Fire Insurance Company and the Alliance Co-operative Insurance Company, a 
fire insurance company, for loss occasioned by fire. Judgment was rendered 
against both companies, and the Co-operative Company appeals. 


Smith held a policy issued by the Mutual ‘Company which expired November 
5, 1925. He had left the policy with the company for safe-keeping. Before the 
policy expired, Smith’s agent saw the secretary of the company, told the secre- 
tary he did not know when the policy expired, and told the secretary to look 
after it, and when it did expire to renew it. The secretary said he would do 
so. January 1, 1926, the property covered by the policy was destroyed by fire. 
No written application for a new policy had been made or signed, no cash pre- 
mium had been paid, no premium note had been given, no new policy in any 
form had been issued, and there was nothing on the records of the company in- 
dicating the property was insured when the fire occurred. January 22, 1926, 
the Co-operative Company entered into a contract with the Mutual Company, 
whereby the Co-operative Company agreed to reinsure all the business of the 
Mutual Company shown on its records to be in force on the date the contract 
was executed. In the signed instrument, assets of the Mutual Company were 
scheduled, estimated liabilities were stated to be $313.11, the net balance between 
assets and liabilities was stated, and the amount at risk was stated, all of which 
it was agreed were to be paid or turned over to the Co-operative Company. The 
Co-operative Company further agreed to take over the business of the Mutual 
Company as described, add it to its own business, and care for it as if it had 
been originally written in the Co-operative Company. 


{1, 2] The action against the Mutual Company was for violation of the sec- 
retary’s agreement to renew the old policy, and the action against the Co-oper- 
ative Company was on an alleged agreement to assume the liabilities of the Mu- 
tual Company. The amount of the loss was $900, and was not contested. Oral 
evidence was introduced, over objection, relating to the negotiation of the con- 
tract between the two companies. The evidence was that the liabilities of the 
Mutual Company were to be assumed by the Co-operative Company, but the 
evidence relating to recognition of the Smith claim as a liability was conflicting 
beyond reconciliation. The secretary testified that, at a meeting of the board 
of directors of the company held January 22, it was unanimously voted to pay 
the Smith claim. Nobody else recalled such a vote, and the secretary was unable 
to produce the minutes of the meeting, although he claimed he had made a 
search for them. According to the testimony of the president of the company, 
the treasurer of the company, and a number of the directors, the subject was 
still under discussion and undetermined at the directors’ meeting held January 
22. The contract containing the estimated liability of $313.11 was signed while 
that meeting was in progress. The secretary signed the contract for his com- 
pany, and he said he knew what the instrument contained. 

The secretary testified it was the custom of the company to issue renewals 
and collect for them later, and very often that was done without a written ap- 
plication having been made. The assistant secretary testified it was the custom, 
when a person desired to renew a policy, to go ahead and make the renewal, 
and the assistant secretary said in such cases he wrote up the policies. 

Both companies were organized and were operating under the statute relat- 
ing to mutual fire insurance companies. One provision of the statute read as 
ollows : 

“Every policy issued shall have attached thereto a printed copy of the note 
and application, also a printed copy of the by-laws and regulations of the com- 
pany, which shall be signed by the president and secretary of the company and 





928 


ance 
nent 
Re- 


for 


itual 


y, a 
ered 


aber 
the 
cre- 
look 
| do 
fire. 
pre- 
any 
- in- 
926, 
any, 
the 
ract 
vere 
yeen 
hich 
The 
tual 
had 


sec- 
per- 
Mu- 
ral 
-on- 
the 
the 
ting 
yard 
pay 
able 
ea 
any, 
was 
lary 
hile 
om- 


vals 
ap- 
om, 
wal, 


lat- 
as 


Fire] Smith v. Miami Farmers’ Mut. Fire Ins. Co. 593 


the insured, and shall become a part of the contract between the insurer and 
the insured.” R. S. 40—441. 

No power to dispense with any of these requirements, whether by custom, 
by-law, or otherwise, existed. 

The by-laws of the Mutual Company contained the following provision: 

“Sec. 11. The application for insurance must be in writing, upon forms 
furnished by the company, and signed by the applicant. * * * 

“The company in no event shall be liable until the application is approved 
and signed by the secretary. If the application be rejected, the premium and 
premium note shall be immediately returned to the applicant.” 

When Smith requested his policy be renewed, he was a member of the 
company, and was charged with knowledge of the by-laws. When his policy 
expired, his membership in the company expired. He could not again be insured 
unless he signed an application and incurred the obligations of a member to pay 
assessments and abide by the by-laws. Renewal policies issued by the secretary 
and assistant secretary on oral request were issued contrary to the by-laws, con- 
trary to the statute, and were nugatory until completed as the by-laws and the 
statute required. If the secretary had performed his oral promise to Smith to 
issue a renewal policy according to the custom, the performance would have 
created no liability on the part of the company for the loss which occurred, and, 
of necessity, breach of the promise could not create an equivalent liability. 

The assistant secretary testified he did not sign applications for persons de- 
siring to renew policies unless he was authorized by the applicants to do so. 
Assuming Smith’s request that his policy be renewed at expiration was intended 
to confer on the secretary authority to sign an application for Smith, and assum- 
ing an application so signed would have been affective, the secretary was Smith’s 
agent to attach the signature, not the company’s agent. The agent’s failure to 
act for his principal might make the agent liable to the principal, but the com- 
pany could not be liable to Smith for the secretary’s inaction. 

To sustain the judgment, Smith cites the decision in the case of Insurance 
Co. v. Corbett, 69 Kan. 564, 77 P. 108, to the effect that, in the absence of a 
controlling by-law or agreement, a binding contract of insurance with a mutual 
company may be consummated without issuance of a policy. In that case there 
was a written application duly signed by the applicant. The application con- 
tained a clerical error in computation, and the applicant paid premium on the 
basis of the erroneous computation. The company did not reject the applica- 
tion, but retained it, kept the applicant’s money, and forwarded to the applicant 
for signature a corrected application and premium note. Before the error in 
computation was corrected and a policy was issued, loss occurred. In the opin- 
ion the court said: 

“The conduct of the parties, including the retention of the plaintiff’s money 
by the company, together with the application, was sufficient to establish a 
contract, in the absence of a controlling provision of the by-laws or an agree- 
ment to the contrary [citation]. No such condition or agreement appears in the 
record, and the plaintiff was entitled to recover without any policy having been 
issued.” Page 570 (77 P. 110). 


In this instance, the initial step in the creation of liability on the part of the 
company, a written application signed by the applicant and approved and signed 
by the secretary, was regulated by a controlling provision of the by-laws which 
appears in the record. 


Other cases cited in Smith’s brief are equally inapposite. In the case of 
Insurance Co. vy. Stone, 61 Kan. 48, 58 P. 986, formation of the insurance contract 
was not regulated by statute and by-law. The company was a stock company, 
an application was duly made and forwarded, and was not disapproved, and the 
premium was paid by the applicant and kept by the company. In the cases of 
Brown v. Insurance Co., 82 Kan. 442, 108 P. 824, and Wilson v. Insurance Co., 
90 Kan. 355, 133 P. 715, the agreements for insurance were made with agents of 
stock companies having authority to contract and to issue policies, free from 
restriction imposed by statute or by-law. No decision of this court has extended 
the law relating to liability of mutual fire insurance companies beyond the lim- 
its reached in the Corbett Case. 

In order to be of greatest service, small mutual companies must be free 
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to conduct their business with as little formality as possible. Certain funda- 
mental standards of prudence established by universal experience must be ob- 
served, however, or the ends to be accomplished are certain to be defeated. The 
statutory regulations are as simple as they can be made, consistent with safety. 
A practice of making mutual relations and obligations of association and member 
and conduct of the association’s financial affairs for the protection and benefit 
of all the members depend entirely on a street conversation is not consistent with 
safety. The policy of the statute is definitely against purely oral contracts of 
insurance. The plaintiff’s cause of action is not based on so substantial a thing 
as an oral contract of insurance. It rests on an oral contract to effect insurance 
in the future. The contract was not negotiated by the company or by any one 
having power to bind it, and the Smith loss did not constitute a liability of the 
mutual company. 

[3] Conceding, but not deciding, that the Co-operative Company could, 
under the law, assume accrued liabilities of the Mutual Company and did so, the 
Smith loss was not assumed, because it was not a liability. The vote taken by 
the board of directors at the meeting testified to by the secretary was on the 
question whether the company should “pay the loss or reject it.” Whether the 
company was liable was a question which was not affected by a vote either to 
pay or to reject. Whether the estimate of liabilities stated in the contract was 
correct or incorrect, the contract was in writing. It fixed the obligation of the 
Co-operative Company, and it cannot be construed to cover anything not a 
liability of the Mutual Company. 

The judgment of the district court is reversed and the cause is remanded, 
with direction to enter judgment in favor of the Co-operative Company. 


HARTFORD FIRE INS. CO. v. BISHOP. 
Court of Appeals of Kentucky. Dec. 9, 1927. 
300 Southwestern Reporter 608. 
INSURANCE—INSURED, WHO DELIVERED DEED AND ACCEPTED 

PAYMENT, HELD NOT “SOLE AND UNCONDITIONAL OWNER,” 

NOTWITHSTANDING CONTRACT THAT TITLE WOULD NOT PASS 

UNTIL LATER. 

Where insured delivered deed and accepted payment for house, her ownership 
was not “sole and unconditional” within terms of insurance policy, notwithstand- 
ing oral contract with purchaser that title to the house was not to pass until a 
subsequent date, which date was after date of fire. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

Appeal from Circuit Court, Whitley County. 

Action by Mrs. Etta Bishop against the Hartford Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed, with directions. 

Myers & Snerly, of Chicago, Ill, and Tye, Siler, Gillis & Siler, of Williams- 
burg, for appellant. 

Stephens & Steely and Pope & Browning, all of Williamsburg, for appellee. 

Rees, J. On March 19, 1926, the appellant issued to appellee a fire insurance 
policy on a house owned by her in Corbin, Ky. On the 30th of August, 1926, the 
appellee and her husband executed and delivered to Robert Mobley a deed con- 
veying the insured property for a consideration of $1,200, of which $25 was paid in 
cash, and for the balance Mobley executed notes which were delivered to the ap- 
pellee. The house was destroyed by fire on September 26, 1926, and this is an 
action by the insured seeking a judgment for $1,000, the amount of the policy. 

The policy of insurance contained the customary provision that it should be 
void if the interest of the insured be other than the sole and unconditional ownership 
of the property, or if any change other than by death of the insured took place in 
the interest, title, or possession of the subject of insurance, whether by legal process 
or by judgment or by voluntary act of the insured or otherwise. 3 

Appellant defended on the ground that appellee was not the sole and uncondi- 
tional owner of the property at the time of the fire. The appellee, in her reply, 
admitted the execution of the deed and its delivery to the purchaser and the de- 
livery to her by the purchaser of the cash and notes representing the purchase 
price, but alleged that the deed was not to become effective until October Ist, at 
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which time the purchaser was to take possession of the property, and that it was 
agreed that the title and possession should remain in her until October 1st. 

A demurrer to the reply was overruled, and, the issues having been com- 
pleted, a trial was had before a jury. At the conclusion of the testimony for 
the plaintiff, the defendant moved the court to peremptorily instruct the jury to 
find for it, and the court overruled the motion. The defendant declined to intro- 
duce any evidence, and the plaintiff then moved the court for a peremptory in- 
struction in her favor, which motion was sustained, 

Waiving the question as to whether the alleged oral contract was properly 
pleaded and competently proven, and, conceding for the sake of argument, that 
the agreement was valid, we are of the opinion that there was such a change in 
the interest of the insured in the insured property as to avoid the policy. 

The appellee testified in her own behalf, and was the only witness introduced. 
She testified, in substance, that she and her husband executed a deed and delivered it 
to Mobley about a month before the fire; that Mobley had the deed at the time of 
the fire, and had never reconveyed the property to her, and that, at the time the 
deed was executed and delivered, Mobley paid to her $25 in cash, and executed and 
delivered to her notes for $1,175, representing the balance of the purchase price. 
She further testified that, at the time these transactions occurrd, it was agreed 
that the title was not to pass until October Ist. But, on cross-examination, she 
admitted that under the alleged oral agreement there was nothing to be done on 
October Ist by either party except for Mobley to take possession of the property. 
Mobley had possession of the deed from the time of its execution until after the 
fire, and during that time she had possession of the $25 paid on August 30th and 
the notes executed by the purchaser. 

Accepting the appellee’s account of the transaction as true, the transaction 
amou:ited at least to an executory contract of sale. She agreed that the deed should 
take effect and the title vest in the purchaser on October Ist and the entire 
consideration had been paid. There was no condition to be performed; the taking 
effect of the deed depending only upon the lapse of time. No act remained to be 
performed by either party, and she could have enforced the collection of the notes 
as they fell due. In Cottingham v. Fireman’s Fund Insurance Co., 90 Ky. 439, 14 
S. W. 417, 12 Ky. Law Rep. 409, 9 L. R. A. 627, an agreement to exchange property 
“deeds to be made soon” was held to have transferred the equitable title and 
avoided the policy. The provision in the policy was similar to the one here in 
question. In the course of the opinion this court said: 

“But where, as in this state, the beneficial interest is passed to the vendee of 
the equitable title, the contract of insurance is vacated by such sale. The vendee in 
such case assumes all risk of loss or destruction of the property. Such risk is n6 
longer with the vendor. Hence, the insurer’s contract of indemnity against the 
loss, destruction or damage of the insured property is at an end.” 

This rule has never been departed from, but has been approved in subsequent 
cases. Robinson’s Ex’r v. North British Mercantile Insurance Co., 53 S. W. 
660, 21 Ky. Law Rep. 982; French v. Delaware Insurance Co., 167 Ky. 176, 180 
S. W. 85; Home Insurance Co. v. Wilson, 210 Ky. 237, 275 S. W. 691. 

Accepting appellee’s version of the transaction, she was not the sole and un- 
conditional owner of the property insured at the time the fire occurred; and, the 
provision of the policy of insurance that it should be void if the interest of the in- 
sured should be other than sole and unconditional ownership, or if there should be 
any voluntary change in the interest, title or possession of the property, being en- 
forceable, it follows that the trial court erred in overruling appellant’s motion for 
a directed verdict. 


Wherefore the judgment is reversed for further proceedings consistent here- 
with. . 
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UNITED STATES FIRE INS. CO. OF NEW YORK vy. GREEN. 
CAMDEN FIRE INS. ASS’N v. SAME. 
Court of Appeals of Kentucky. Nov. 29, 1927. 
Rehearing Denied, with Modification, Jan. 17, 1928. 
300 Southwestern Reporter 900. 

2. INSURANCE—ARBITRATION OF LOSS UNDER FIRE POLICIES 
HELD INVALID, WHERE INSURED WAS KEPT FROM ARBITRAT- 
ORS’ MEETING AND UMPIRE JOINING IN AWARD HAD NOT FaA- 
MILIARIZED HIMSELF WITH FACTS. 

Arbitration of loss under fire policies held invalid, where insured was kept from 
the appraisal meeting although the company’s adjuster was allowed to be present 
part of the time and the umpire, joining with one of the appraisers in making the 
award, did not know the facts of the case and was not present for all of the arbi- 
tration proceedings. 


(For other cases, see Insurance, Dec. Dig. § 574[1].) 

Appeal from Circuit Court, Fayette County. 

Consolidated suits by B. Green against the United States Fire Insurance Com- 
pany of New York and against the Camden Fire Insurance Association. From 
the judgment, defendants appeal, and plaintiff cross-appeals. Judgments affirmed, 
both on original and cross-appeals. 

Goodon & Laurent, of Louisville, for appellants. 

Allen, Botts & Duncan, of Lexington, for appellee. 

Locan, J. The appellee, B. Green, carried two fire insurance policies on the 
contents of his automobile repair shop in Lexington in the appellant United States 
Fire Insurance Company of New York, and one policy in the appellant Camden 
Fire Insurance Association. He had a loss by fire and submitted his proofs showing 
that his damage was $1,810. The insurance companies insisted that the loss was 
far less and claimed the right of arbitration as provided for in the policies. Ap- 
pellee selected an arbitrator, and the appellant selected one, and they met at the 
place of business of appellee for the purpose of determining his loss. The two 
arbitrators failed to agree, and the third, who seems to have acted as umpire, 
oa the award with one of them. Their award showed the loss to be less than 

00. 

Appellee was dissatisfied, and he instituted suit against the appellants separately 
to recover on the policy contracts. The appellants each filed an answer relying as 
a defense on the arbitration and award. Appellee replied that the arbitration was 
not valid because the arbitrators would not allow him to be present when they made 
the appraisal, and that the man who acted as umpire was not sworn. The two suits 
were consolidated and heard together. The special judge, Hon. J. R. Bush, who 
was appointed to hear these cases, agreed with the contention of appellee that 
the arbitration and award could not be upheld, and the cases were referred to the 
master commissioner, with instructions to take proof as to the loss and make a 
report. That officer painstakingly discharged his duty, and his report is clear and 
to the point. He found the loss was something more than $1,600. Exceptions were 
filed to the report, some of which were sustained and others overruled. Upon a 
consideration of the evidence the lower court found that the damage to appellee 
was about $1,100, and he apportioned this between the insurance companies and 
rendered a judgment accordingly. 

[1] That courts look with favor upon arbitrations is admitted, and they will be 
upheld where they have been made substantially in accordance with the laws govern- 
ing such matters. We have no inclination to go into a lengthy discussion of the 
arbitration in this case, but we have reached the conclusion that the lower court 
was correct in holding it invalid. Mr. Lane, who acted as umpire. does not state 
in his deposition how he became umpire and neither does Mr. Graff, the arbitrator 
selected by the insurance companies, but probably we should assume that he was 
selected hy the two arbitrators agreed upon. Mr. Cooper, the arbitrator selected by 
appellee, did not testify. One of the adjusters representing one of the appellants 
was present at least a part of the time while the appraisal was made. The appellee 
was not allowed to remain in the room, although the proof discloses that he 
“butted” in a time or two. to use the language of one of the witnesses, and at an- 
other time he was called in. But it is admitted by the witnesses that he was kept 
out in so far as it was possible to keep him out. He became much excited when 
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he went in on one occasion, and while it may be that he was not forcibly ejected, 
he was rather sternly ordered to get out. 

Mr. Lane was not present at all times while the appraisal was going on. He 
admits that he knew little about repairing radiators, and the main item of damage 
related to the injury caused radiators by the fire. He stated in his deposition that 
the two arbitrators generally agreed, and he took no part in the discussion of mat- 
ters where they did agree and gave it very little attention. According to his own 
testimony he could not himself of his own personal knowledge know whether the 
damages were correctly agreed upon in cases where he did not make an inspection 
himself, and there is no proof showing in what particular he took part in deter- 
mining disagreements between the arbitrators. When the matter was concluded he 
signed the award with one of the arbitrators, and we are well convinced from his 
own testimony that he was not in position to say whether the award was correct, 
as he had not taken part in a consideration of the items which went to make up the 
amount of the award. He could not have determined the sound value of the sup- 
plies which were damaged nor the loss and damages to them without having made 
an inspection himself. Ordinarily, where the arbitrators disagree, the umpire must 
make the award; but the contract under which this matter was submitted to arbi- 
tration provided that any two of those acting might make the award, and under 
such an agreement the umpire was under the duty to familiarize himself with the 
entire matter so that he might join with one or the other of the arbitrators in fixing 
the amount of the award. This he did not do. The case of Harth Bros. Grain Co. 
y. Continental Insurance Co., 102 S. W. 242, 31 Ky. Law Rep. 180, is a case in 
point. In that case the owners of the property damaged were not given an oppor- 
tunity to be present with their books or other evidence to show the extent of their 
loss during the arbitration proceedings. They had been advised by the arbitrators 
that their presence was not necessary. The court said: 

“This was improper. Appellants should have been given this opportunity. It 
is true that the arbitrators were shown to be experienced men in this line of business ; 
and, if appellants should have been permitted to be present with their evidence, it 
might not have changed the result.” 

The court further said in that case: 

“From the evidence we are not prepared to say that appellees, or any one of 
the arbitrators, were guilty of fraud or an intentional wrong in arriving at the re- 
sult of this arbitration; but we are convinced that mistakes, or errors, were com- 
mitted to the prejudice of appellants.” 

That language is applicable to our conclusions in this case. 

[2] Counsel for both appellants and appellee cite many cases from other juris- 
dictions in which it has been held that the parties agreeing to an arbitration are en- 
titled to be present and offer evidence in support of their claims, or that they are 
not entitled to be present, and we shall not attempt to enter into a discussion of these 
cases. The matter was touched upon in the recent case of Modern System Bakery 
v. Salisbury et al., 215 Ky. 230, 284 S. W. 994. The conclusion of the court in that 
case, after citing authorities and drawing distinctions, was stated in the following 
language: 

“The law favors and encourages the settlement of controversies by arbitration 

and arbitrators are not expected or required to always follow the strict and technical 
tules of law but they must proceed with due regard for the rights of the parties.” 
__ The conclusion therein expressed is sound. Arbitrators are to determine the 
rights of the parties, and in each case the facts should disclose that they were 
diligent in their efforts to reach a correct conclusion. We do not believe from 
the facts in this case that the arbitraors proceeded with due regard for the rights of 
the parties, and for that reason the lower court was correct in setting aside the 
award. What was required in this case was more than a mere appraisal of 
damaged property, and a correct appraisal of that which was damaged required more 
than was done. 


Appellee has obtained a cross-appeal, and it is urged in his behalf that the 
lower court should not have reduced the damages below that fixed by the master 
a in his report, as the evidence does not support the reduction which 
was made. 


[3] Upon a consideration of all the evidence we have reached the conclusion 
that the lower court in the exercise of a sound discretion in weighing the evidence 
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was justified in making the reduction, although it may be that the evidence pre- 
ponderates in support of the report of the master commissioner. We will not dis- 
turb his judgment in making the reduction. 

Judgment is affirmed on both the original and cross appeal. 


AUSTIN v. MAINE FARMERS’ MUT. FIRE INS. CO. 
Supreme Judicial Court of Maine. Dec. 27, 1927. 
139 Atlantic Reporter 681. 

1. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT 
BUILDINGS INSURED AGAINST FIRE WERE WORTH $1,582.72. 
Evidence held sufficient to sustain finding of.jury that buidings insured against 

fire which destroyed them had value $1,582.72. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


2. INSURANCE—WHERE ASSURED KNOWINGLY INSERTS IN PROOF 
OF LOSS ARTICLES NOT BURNED OR MAKES EXCESSIVE VAL- 
UATION HE CANNOT RECOVER, BUT MERE STATEMENT OF RE- 
PLACEMENT VALUE THEREIN DOES NOT PREVENT RECOVERY. 
Where assured knowingly inserts in sworn proof of loss article as burned 

which were not burned, or knowingly puts such excessive valuation on single articles 

or on whole property as displays reckless disregard of truth, he cannot recover: 
but mere statement of replacement value in proof of loss will not prevent recovery. 

(For other cases, see Insurance, Dec. Dig. §§ 552, 553[1].) 

3. INSURANCE—FALSE ANSWER IN PROOF OF FIRE LOSS AS TO MA- 
TERIAL MATTER, MADE WITH INTENT TO DECEIVE, IS FRAUDU- 
LENT, PRECLUDING RECOVERY, AND INTENT TO DECEIVE IS 
PRESUMED WHERE SUCH FALSE STATEMENT IS KNOWINGLY 
AND WILLFULLY MADE. 

False answer in proof of loss by fire as to any matter of fact material to in- 
quiry, knowingly and willfully made with intent to deceive insurer, is fraudulent 
and precludes recovery on policy, and intent to deceive insurer is presumed where 
statement as to material matter is false to knowledge of party making it and 
willfully made. 

(For other cases, see Insurance, Dec. Dig. §§ 553[1], 646[9].) 

4. INSURANCE—WHETHER STATEMENTS IN PROOF OF LOSS AS TO 
VALUE OF BURNED PROPERTY WERE KNOWINGLY AND WILL- 
FULLY MADE HELD FOR JURY. 

Whether statements of assured in proof of loss as to value of property de- 
stroyed by fire were false to her knowledge and willfully and dishonestly made 
held questions for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

5. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT OVER- 
VALUATION OF BURNED PROPERTY IN PROOF OF LOSS WAS 
NOT FRAUDULENT SO AS TO PRECLUDE RECOVERY. 

Evidence held to sustain finding of jury that statements in proof of loss by 
fire overvaluing property burned were not fraudulent so as to avoid policy and 
prevent recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

6. INSURANCE—INSURER HAD BURDEN OF PROVING THAT AS- 
SURED SET FIRE TO INSURED PROPERTY. 

In suit on fire policy, burden was upon insurer to prove defense of fraud in 
that assured set fire to insured property. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

7. INSURANCE—AS REGARDS DEFENSE OF BURNING INSURED 
PROPERTY, TESTIMONY AS TO GROSS NEGLIGENCE AND MIS- 
CONDUCT OF ASSURED IS ADMISSIBLE. 


As regards defense that insured set fire to property insured, testimony as to 
gross negligence and carelessness and gross misconduct of assured is admissible in 
action on policy of insurance. 


(For other cases, see Insurance, Dec. Dig. § 658.) 
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x, INSURANCE—CRIMINAL INTENT OF ASSURED CHARGED WITH 
BURNING INSURED PROPERTY, NEGLIGENCE, AND DEGREE 
THEREOF, HELD FOR JURY. 

Whether there was criminal intent on part of assured charged with burning or 
procuring burning of insured property or negligence, and the decree thereof, held 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

On motion from Supreme Judicial Court, Somerset County, at Law. 

Suit by Belle Austin against the Maine Farmers’ Mutual Fire Insurance Com- 
pany. Verdict for plaintiff. On defendant’s general motion for a new trial. Mo- 
tion overuled. 

Argued before Philbrook, Deasy, Sturgis, Barnes, and Bassett, JJ. 

Harry R. Coolidge, of Pittsfield, and J. H. Haley, of Hartland, for plaintiff. 

L. A. Jack, of Lisbon Falls, and A. J. Dunton, of Bath, for defendant. 

3ARNES, J. Farm buildings, consisting of a story and a half house with ell, 
containing six rooms and a hall on the ground floor, with one finished room above, 
a barn the dimensions of which are not given, though the “tie-up” is described as 
about 36 feet long, four hen houses, each 8 or 9 feet square, and a shop, 7 by 9 
feet, together with certain house furniture and furnishings valued at $72, insured 
by the defendant, were destroyed by fire on November 29, 1925. 

The amount of insurance on the buildings was $1,250, and on the contents of the 
house $300, wholly with the defendant. 

The policy is of the Maine Standard form, and at the time of the fire all 
premiums due had been paid. 

Suit was brought by the owner and occupant, a verdict rendered for $1,322.22, 
and the defendant brings the case up on the general motion for a new trial. 

The fire was discovered between the hours. of 6 and 7 o’clock in the morning 
of a day when the only tenants were plaintiff’s husband and sons, the boys said to be 
deer hunting, the plaintiff then and for a few weeks theretofore living temporarily in 
the village of Hartland, seven miles distant from the insured property with her 
daughters, that they might attend school. 

Defense argued on appeal were: 

‘1. The proofs of loss furnished to the defendant by the plaintiff under the re- 
quirements of her policy, and under the law, are fraudulent in that they contain 
a gross and fraudulent overvaluation of certain items of property which were de- 
stroyed by fire, and being so fraudulent, render said policy void. 

“2. The actual cash value of the property insured by the plaintiff’s policy at 
the time immediately preceding said fire was less than the amount for which said 
property was insured by said policy, and by the terms of said policy plaintiff could 
recover only three-fourths of said value in any event. 

“3. The fire which caused the loss complained of in the plaintiff's writ and 
declaration was set by the plaintiff or through her procurement. 

“4. The damages are excessive.” 

Discussion of defendant’s claims under all but the third reason for appeal may 
proceed as though they were included in one. 


[1] The only testimony in support of the action was that of the plaintiff her- 
self, who had lived on this farm and in the house now destroyed for eleven years. 
She testified that she paid for the farm, in accordance with a contract made in 
1914, the sum of $1,300; that she had made repairs and additions to the barn and 


— with an outlay of $250 and much labor on the part of her husband and 
herself. 


In the proof of loss she declared the house to be worth $2,000, the barn $800, 
the four hen houses and the shop $40. These buildings were entirely destroyed. 

Of the insured furniture and furnishings, articles which she specified as burned 
were stated by her to have been worth $72. 


Among the latter were two chamber sets, valued at $10 each, which she testi- 
~ were stored by her, before she went to Hartland, in the upper part of the 
ouse, 

Part of the chamber sets were two wire springs, and because a witness testified 
that no remains of bed springs were found by him in the residue in the celler, after 
the fire, defendant claims overvaluation of the chamber sets. As to the other 





600 The Insurance Law Journal, Vol. 70 [Apr., 1928 


articles of personal property, for the loss of which claim is made, defendant 
raises no issue. 

If, for purposes of illustration, we assume that the proof of loss was received 
by the defendant on February 20, 1926, verdict April 8, 1927, and that the jury 
considered the loss of $72, on the personal property as proven, the amount found 
by the jury as indemnity for loss on the buildings would be $1,187.04; they having 
thereby found the actual cash value of the buildings to be $1,582.72. We find in 
the record certain express testimony on which they must have based their findings. 

They had the testimony of the plaintiff, a farmer’s wife, who may have had 
not much experience in valuing farm buildings, nor much education, but who 
coveted education for her daughters, as the evidence shows. She testified that the 
hen houses and shop were worth $140, and that the replacement value of the house, 
ell, and barn was $2,750. 

Two witnesses for the defendant, assessors of the town, testified that a fair 
valuation of the buildings was $700, or “right around $700.” 

With this testimony the jury set the value called for in the contract of in- 
surance at approximately $1,582.72, and, regardless of what might be the individual 
opinions of members of this court, if we were attempting to arrive at such value, 
after having heard the evidence, we cannot say, on this point, that their verdict is 
wrong. 

[2] In the proof of loss plaintiff had set the “whole value” of the buildings 
destroyed as $2,940. Was this such gross and fraudulent overvaluation as to render 
the policy void? 

She testified that the figures set out in the proof of loss as the value of the 
buildings destroyed was her idea of their replacement value. 

“Tt is a firmly established legal doctrine that if a plaintiff in an action on a 
policy of fire insurance falsely and knowingly inserts in his sworn proof of loss, any 
articles as burned which were not burned, or knowingly puts such a false and ex- 
cessive valuation on single articles or on the whole property as displays a reckless 
disregard of truth, he cannot recover. His own fraudulent act prohibits it.” 
Pottle v. Insurance Co., 108 Me. 401, 81 A. 481. 

But, not every statement in a proof of loss which is proven to be false is such a 
false statement as to render the policy void. Replacement value alone is not suf- 
ficient evidence of false swearing. Hilton v. Phoenix Assurance Co., 92 Me. 272, 
42 A. 412. : 

[3] “A false answer as to any matter of fact material to the inquiry, knowingly 
and willfully made, with intent to deceive the insurer, would be fraudulent. If it 
accomplished its result, it would be a fraud effected; if it failed it would be a fraud 
attempted. And if the matter were material and the statement false, to the know!l- 
edge of the party making it, and willfully made, the intention to deceive the insurer 
would be necessarily implied, for the law presumes every man to intend the 
natural consequences of his acts.” Claflin v. Commonwealth Insurance Co., 110 
U. S. 81, 85, 3 S. Ct. 507, 515 (28 L. Ed. 76). 

To effect avoidance of a policy of insurance, statements of the insured as to a 
material matter must be known by him to be false, and be willfully so made. 

“To avoid the policies it must be shown that the statements in the proofs of loss 
were knowingly and intentionally untrue.” Cole v. Insurance Co., 113 Me. 512, 95 
A. 217. “Mistaken and honest overvaluation is not * * * 
Archibald v. Fire Insurance Co., 117 Me. 205, 103 A. 162. 

“It is settled law in this state that if the insured knowingly and purposely makes 
false statements on oath in his proofs of loss in relation to the amount or value of the 
goods destroyed, the policy is thereby voided. * * * Erroneous estimates and 


innocent misstatements are not a cause of forfeiture.” Hanscom v. Insurance Co., 
90 Me. 333, 350, 38 A. 324, 330. 


The law, as given by the Justice before whom Linscott v. Insurance Co., 88 
Me. 497, 34 A. 405, 51 Am. St. Rep. 435, was tried, is still the law upon this point, 
namely : 


“If a man attempt to defraud the company by reason of false swearing, then 
by our statute he has forfeited his whole claim. * * * If he is blameless in 
these particulars, but although inaccurate, although he has made misstatements 
that are not chargeable to his dishonesty, not chargeable to his falsehood, not charge- 
able to his desire and determination to cheat and defraud, and deceive, but are 


fatal to recovery.” 
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mere mistakes of either judgment or memory, then gentlemen you will deal with 
the witness accordingly.” 


[4] Whether the statements of the plaintiff in her proof of loss, as to value 
of buildings or other property, were known to her to be false, and were willfully 
and dishonestly so falsely made, were questions for the jury. Archibald v. In- 
surance Co., supra; Hilton v. Phoenix Assurance Co., supra. 


[5] By their verdict the jury have said that no such statements have been 
made as should forfeit the policy, and there is not evidence enough to the con- 
trary to justify interference by this court. 


As to the value which the jury placed upon the chamber sets when consider- 
ing whether or no the springs were burned, they may have decided that the father 
and sons were using these springs on their beds downstairs, or may have valued 
the chamber sets at $10 each without the springs. Again they may have deducted 
something for the value of the springs. We have no information how they ar- 
rived at the sum total of value of the separate articles or the several buildings, 
but we assume they did not set a higher value than three-fourths of $72 for the 
personal property burned. 

[6] Considering now the third defense The fire “was set by plaintiff or through 
her procurement.” 


The burden is on the defendant, alleging such fraud, to prove it. The evidence 
is clear that the occupancy and control over the lost property was that of a hus- 
band in the home of his wife. What the near neighbors saw of the portions of 
the buildings in combustion, when aroused by the husband’s call for help, and 
the quarter from which the wind was then blowing, is all the evilence in the record 
upon this point. 

Cases decided in other jurisdictions, where the facts are somewhat similar to 
those detailed here, throw light on the law applicable. “The policy on a dwelling 
house was issued to Foster (mortgagee) and Baumhard (mortgagor); loss, if 
any, payable to Thomas J. Foster as his interest may appear.” It was contended 
that the evidence tended to prove that the building was burned by Baumhard. 
Held: The insurance “was payable to Foster, and he alone could recover upon it, 
and if it was true that Baumhard caused the building to be burned, without the 
knowledge or assent of Foster, Foster’s rights could not be affected by the un- 
lawful acts of Baumhard.” Westchester Fire Insurance Co. v. Foster, 90 Ill. 121. 

Evidence in another case was produced that a son of plaintiff was in charge 
of the burned store as plaintiff’s agent and employee; that on the evening before 
the fire the son built in the stove of said store a fire composed of combustible 
timbers, which was calculated to increase the danger of fire to said building; and 
that when the attention of the son was called to this likelihood of causing fire in 
the store, he said: “I don’t care; let her go to hell.” 

Held: 

“It was not alleged that he [insured] ordered or directed the stove to be 
filled with combustible material at night, or that he ever had any knowledge or 
notice that it had been done. 

“Under no theory of law or justice is he chargeable with the alleged wrong- 
ful act of his son.” Malin v. Mercantile Town Mutual Insurance Co., 105 Mo. 
App. 625, 80 S. W. 56. 


As to liability of defendant for negligent acts of the insured and her husband, 
the law seems to be well settled: 

“Story, J., in Columbia Ins. Co. v. Lawrence, 10 Pet. 507 [9 L. Ed. 512], re- 
marks: ‘In relation to insurance against fire on land the doctrine seems to have 
prevailed, for a great length of time, that they cover losses occasioned by the 
mere faults and negligence of the assured and his servants, unaffected by any fraud 
or design’ [citing authorities]. It has been held that this rule will not excuse 
extreme, reckless, and inexcusable negligence on the part of the assured, the 
consequence of which must have been palpably obvious to him at the time.” Mickey 
v. Burlington Insurance Co., 35 Iowa, 174, 14 Am. Rep. 494. 

_ [7] Testimony as to gross negligence and carelessness, and gross misconduct, 
of the plaintiff in an action to recover on an insurance policy, is admissible. Chand- 
ler v. Worcester Mutual Fire Insurance Co., 3 Cush. (Mass.) 328. 

And there is some discussion of the effect of gross negligence on the part of 
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the owner of burned property in the case. Bouchard v. Dirigo Mutual Fire In- 
surance Co., 114 Me. 361, 96 A. 244. 

[8] But in the case at bar the owner was miles away, the property quite pro- 
perly in the charge of her husband, and nothing but inference is incorporated in 
the testimony to prove the fraudulent and criminal act charged against the owner. 

A clear statement of the principles of law applicable to the state of facts in 
the case on trial must have been given by the learned justice who presided at the 
trial, for no exceptions were taken; the question of the existence of a criminal in- 
tent on the part of the owner, of negligence, and the degree thereof were peculiar- 
ly questions for the jury, and our conclusion is that their verdict is sustained. 

Motion overruled. 


Supreme Court of Michigan. Jan. 3, 1928. 
217 Northwestern Reporter 8. 

1. INSURANCE—FORFEITURE CLAUSE FOR HOUSE VACANCY CAN- 
NOT TAKE EFFECT BECAUSE OF STATUTE, IF FIRE LOSS WAS 
NOT CAUSED’ BY VACANCY (Pub. Acts 1921 No. 264). 

Under Pub. Acts 1921, No. 264, relative to fire insurance policy’s being de- 
clared void by the insurer for breach of a condition in the policy, the company can- 
not declare a forfeiture of a fire insurance policy because of house being vacant, 
although the policy provides for forfeiture in such case, if the fire loss was not 
caused by the vacancy. 

(For other cases, see Insurance, Dec. Dig. § 323[1].) 


Error to Circuit Court, Wexford County; Fred H. Lamb, Judge. 

Action by William H. Yearnd, administrator of the estate of Janet Kneeling, 
deceased, against the Northern Insurance Company of New York. Judgment for 
plaintiff, and defendant brings error. Affirmed. 

Argued before the Entire Bench. 

Pailthorp & Pailthorp, of Petoskey, for appellant. 

W. H. Yearnd, of Cadillac, in pro per. 

Criark, J. On August 15, 1924, defendant insurance company issued a fire in- 
surance policy to plaintiff, insuring for three years against loss and damage by fire, 
in the sum of $500, on a iframe dwelling in Cadillac. The policy contained the fol- 
lowing: 

“If the premises are vacant for a period exceeding sixty days or unoccupied for 
a period exceeding six months, at any one time, the policy is void unless a special 
form of permission is attached hereto.” 

“Unless otherwise provided by agreement in writing added hereto, this com- 
pany shall not be liable for loss or damage occurring * * * (b) while the 
hazard is increased by any means within the control or knowledge of the insured.” 

A total loss by fire occurred on October 25, 1926. The evidence does not dis- 
close the cause of the fire. At the time the house was vacant. It had been vacant 
and unoccupied for nearly a year. At times the doors were not locked and “were 
open, and the children going in and out—anybody that wanted to.” 

This suit is on the policy and defendant with the plea of general issue gave 
notice of defenses based on the conditions of the policy above quoted. Defendant 
had undisputed testimony of a general practice and custom of fire insurance com- 
panies with respect to vacancy: 

“Yes; there are two ways. One is, he gets a permit on his policy, and they 
then charge him—reduce the policy one-third. The other way they do is, they make 
him a charge for 60 or 90 days, according to the insurance, but the company must 
be notified. That is absolutely general; there are no exceptions. 

“Why does the company either raise the rate or cut down the insurance when 
they have notice of it? A. On account of the increased hazard.” 

The trial was without a jury. The court made findings on which judgment for 
plaintiff was entered. Defendant brings error. 

Act No. 264, Public Acts of 1921, provides: : 

“No policy of fire insurance shall hereafter be declared void by the insurer for 
the breach of any condition of the policy if the insurer has not been injured by such 
breach, or where a loss has not occurred during such breach, and by reason of such 
breach of condition.” 
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This same provision, then found in Act No. 128, Public Acts 1911, although the 
title of the later act is not like that of the former, was considered in Lagden v. 
Concordia Mut. Fire Ins. Co., 188 Mich. 689, 154 N. W. 87, 158 N. W. 848, since 
cited and approved. It was there held that the legislative purpose was to prevent 
“forfeitures of fire insurance policies for violation of conditions which did not 
cause the fire,” and it was said that the act makes clear: 

“(a) That no forfeiture is to take effect if the fire was not caused by a breach 
of condition. 

“(b) That no forfeiture is to take effect if the fire was not. caused by a breach 
of condition, even though the breach was existing at the time of the fire.” 

[1] Defendant contends on its testimony above quoted that it has been in- 
jured by the breach, in that it, having no knowledge of vacancy, was denied an 
opportunity to have reduction of insurance or increase of rate because of the va- 
cancy. But the sum of (a) and (b), above quoted from the Lagden case, is that 
no forfeiture is to take effect if the fire was not caused by a breach of condition. 
This is also the effect of the holding in McPhee v. Millers’ National Ins. Co., 
198 Mich. 215, 164 N. W. 425, where the statute in question was quoted as being: 

“No policy of fire insurance shall hereafter be declared void by the insurer 
for the breach of any condition * * * where a loss has not occurred during 
such breach and by reason of such breach of condition.” 

[2] While defendant may have been injured as claimed, such injury did not 
cause the fire. The trial judge found that the evidence does not show that the 
fire occurred by reason of the breach of condition. The finding is not against 
the clear weight of the evidence, and is therefore conclusive here. See Residence 
Fire Ins. Co. v. Hannawold, 37 Mich. 103; Becker v. Farmers’ Mut. Fire Ins. Co., 
48 Mich. 610, 12 N. W. 874; 26 C. J. 208. 

It follows that the judgment is affirmed. 

Sharpe, C. J., and Bird, Fellows, Wiest, McDonald, and Flannigan, JJ., 
concur. 

The late Justice Snow took no part in this decision. 


HARTFORD FIRE INS. CO. v. GREEN et al. (No. 26633.) 
Supreme Court of Mississippi, Division B. Nov. 14, 1927. 
Suggestion of Error Overruled Jan. 9, 1928. 

114 Southern Reporter 865. 

(Syllabus by the Court.) 

INSURANCE—INSURER, PAYING MORTGAGEE, NOT PROVING THAT 
INSURER WAS NOT LIABLE TO MORTGAGOR, COULD NOT BE 
SUBROGATED TO MORTGAGEE’S RIGHTS UNDER SUBROGATION 
PROVISION (HEMINGWAY’S CODE 1927, § 5854). 

Insurance company held not entitled, under subrogation provision of policy, 
under Code 1906, § 2596 (Hemingway’s Code 1927, § 5854), to be subrogated to 
tights of mortgagee upon payment to mortgagee of amount due under mortgage, 
where insurance company did not allege that it “claimed that as to mortgagor or 
owner no liability therefor existed,” and where no effort was made to introduce 
testimony to show that owner mortgagor was not entitled to recover for loss. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


Appeal from Circuit Court, Perry County, R. S. Hall, Judge. 
_ Suit by Mrs. W. F. Green and another against the Hartford Fire Insurance 
Company. From a judgment for plaintiffs, defendant appeals. Affirmed. 

T. J. Wills, of Hattiesburg, for appellant. 

Welch & Cooper, of Laurel, for appellees. 
_ Horpen, P. J. The suit is to recover against the appellant insurance company 
tor the-loss of a house and furniture by fire, under a policy issued to the appellee 
Mrs. Green, with loss payable clause in favor of the Jackson Building & Loan 
Association to cover a mortgage on the property to secure the payment of about 
$1,750, and the total amount due for the loss was more than the amount due the 
mortgagee loan company. From a judgment in favor of Mrs. Green and the 
mortgagee, this appeal is prosecuted. 
__ At the trial, the insurance company pleaded the general issue, and filed a spe- 
cial plea, which is in the following language: 

“Comes the defendant, by its attorney, and for a special plea in this behalf, 
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says that the defendant admits that it owes the plaintiff the Building & Loan As- 
sociation of Jackson, Miss., the said sum of $1,750, claimed under said policy for 
the loss of the building destroyed by fire, and for which this suit was filed, and 
that said sum is due under the loss payable clause attached to and forming a part 
of said policy so sued on; that the total amount of said sum due by the said Mrs. 
Green, for which said loss payable clause protects, to the Building & Loan Asso- 
ciation, of Jackson, Miss., is $1,879; that the total sum due by defendant to said 
Building & Loan Association is $1,750, being the full face of said policy, which 
is less than the interest of said Building & Loan Association is made to appear; 
that the defendant is entitled to have the said rights of the Building & Loan As- 
sociation subrogated to it (this defendant), with all the securities held by it as- 
signed to this defendant. Defendant further makes known to the court in this 
plea that it is willing for a judgment to be entered for and on behalf of the 
Building & Loan Association, of Jackson, Miss., for the full amount sued for here- 
in, since its interest is made to appear to be more than the amount sued for in 
this cause; that under the terms of the policy it is entitled to have the rights of 
said Building & Loan Association,.of Jackson, Miss., assigned to it and to be sub- 
rogated to all the rights of said Building & Loan Association; that the said Mrs. 
Green has no right to recover, since all of her rights are assigned under said mort- 
gage loss payable clause to the Building & Loan Association, of Jackson, Miss., 
and this the defendant is ready to verify. 
“T. J. Wills, Attorney for Defendant.” 

Issue being joined in the pleadings, the case was tried on its merits. The 
plaintiffs made out their case by proof, and the defendant offered no testimony, 
but relied upon a certain provision of the policy to sustain its special plea. The 
court instructed the jury peremptorily to find for the plaintiff. 

The provision of the policy, which is urged by the appellant in support of its 
special plea, reads as follows: 

“Whenever this company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy, and shall claim that, as to the mortgagor or 
owners, no liability therefor existed, this company shall, to the extent of such pay- 
ment, be thereupon legally subrogated to all the rights of the party to whom such 
payment shall be made, under all securities held as collateral to the mortgage debt, 
or may at its option pay to the mortgagee (for trustee) the whole principal due 
or to grow due on the mortgage with interest, and shall thereupon receive a full 
assignment and ‘transfer of the mortgage and of all such other securities; but no 
subrogation shall impair the right of the mortgagee (or trustee) to recover the 
full amount of its claim,” 

As we understand the argument of counsel for appellant, it is contended that 
the insurance company is entitled to be subrogated to the rights of the Building & 
Loan Association, and that the mortgage be assigned to the insurance company 
upon its payment of the amount due thereunder to the mortgagee. 

It will be observed that the special plea does not allege that the insurance com- 
pany “claims that, as to the mortgagor or owner, no liability therefor existed”: 
nor was there any effort made to introduce testimony to show that the owner, Mrs. 
Green, was not entitled to recover for the loss. Consequently, as there was no 
plea, nor any proof offered toward the establishment of such a claim that “no li- 
ability existed therefor in favor of the mortgagor or owner,” as provided in the 
policy, and relied upon by the appellant herein, the subrogation provision of the 
policy we think is inapplicable in the case. See section 2596, Code 1906 (section 
5854, Hemingway’s Code 1927). 1 

The authorities elsewhere seem to universally hold that, whenever the partic- 
ular provision here involved is invoked in any case in favor of the insurance com- 
pany, the necessary facts must be pleaded and proven in order to come within the 
provision. Nothing of that sort was done in the case before us; and to hold that 
the insured, under such circumstances, should be held liable to the insurance com- 
pany under the subrogated mortgage clause, would be wholly without reason or 
justification under the terms of the insurance contract. 

The judgment of the lower court is affirmed. 

Affirmed 
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BURNER v. AMERICAN INS. CO. OF NEWARK, N. J. (No. 15918,) 
Kansas City Court of Appeals. Missouri. Nov. 7, 1927. 
Rehearing Denied Dec. 5, 1927. 

300 Southwestern Reporter 556. 

1. INSURANCE—PARTIES TO INSURANCE CONTRACT MAY AGREE 
AS TO WHEN AND UNDER WHAT CONDITIONS CONTRACT 
SHALL BECOME EFFECTIVE. 

Parties to insurance contract have right to agree on terms of such contract 
and to provide when and under what circumstances and conditions it shall go into 
effect. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


2. INSURANCE—STIPULATION THAT FIRE POLICY WAS NOT TO BE 
EFFECTIVE UNTIL COUNTERSIGNED BY LOCAL AGENT HELD 
CONTROLLING OVER PROVISION REGARDING EFFECTIVE DATE 
OF POLICY. 

In action on insurance policy containing stipulation that policy should not be 
valid until countersigned by insurer’s local agent where policy was for five years, 
from Ist day of June 1921, but it was not signed by local agent until June 10, 1921, 
and fire occurred on June 6, 1926, held that stipulation that policy should not be 
valid until -countersigned by local agent was controlling, being a condition prece- 
dent to validity of policy, and that policy was in force on June 6, 1926, since it 
continued for five years after effective day. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

Appeal from Circuit Court, Grundy County; L. B. Woods, Judge. 


Suit by F. A. Burner against the American Insurance Company of Newark, 
N. J., on a fire insurance policy. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Hogsett & Boyle, of Kansas City, and L. P. Robinson, of Trenton, for appel- 
lant. 

A. G. Knight of Trenton, and Davis & Ashby, of Chillicothe, for respondent. 

Frank, C. This suit was instituted in the circuit court of Livingstone county 
upon a fire insurance policy to recover the sum of $900 for the loss of a barn and 
$50 for loss of harness. 

On application of defendant, the venue of said cause was changed to the cir- 
cuit court of Grundy county, where the case was tried and judgment rendered in 
favor of plaintiff in the sum of $925.17, which sum represented the value of the 
property sued for with accrued interest. The facts pertinent to a decision of the 
question presented by this appeal are as follows: 

Defendant is an insurance corporation, organized under the laws of the state 
of New Jersey, and authorized to engage in the business of insuring persons against 
loss of property by fire in this state. During the times involved in this action, 
and prior thereto, one A. T. Weatherby was defendant’s local agent in charge of 
its business in Livingstone county, Mo., and was authorized to take applications 
for insurance on farm property, forward same to defendant for its acceptance or 
rejection, countersign and deliver policies issued by defendant, and collect prem- 
iums on policies so issued. 

Plaintiff was a farmer, residing in Livingstone county, Mo. On June 1, 1921, 
he made written application to defendant, through its local agent, Mr. Weatherby, 
for insurance against loss or damage by fire and lightning, to the amount of $2,- 
500, for the term of five years from the first day of June, 1921, on the proptrty 
described in said application. The application included the property involved in 
this suit and requested insurance thereon in the amounts sued for in this case. 
The application was mailed to defendant by the local agent. Defendant accepted 
the application on June 7, 1921, and on June 10, 1921, issued a policy thereon in 
the sum of $2,500 and mailed the same to A. T. Weatherby, its local agent, for 
countersignature and delivery. The local agent countersigned the policy on June 
10, 1921, and mailed same to plaintiff, whe received it a day or two thereafter. 
This policy covered the barn and harness involved in this suit in the'sum of $900 
and $50, respectively. The remainder of the $2,500 covered other property de- 
scribed in the application. 

Defendant’s answer contains the following admissions: 
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Defendant admits it is a corporation organized and existing and doing busi- 
ness as alleged in said petition and that it had an agent in Livingstone county, 
Mo., at the times alleged in said petition, empowered to countersign policies of 
insurance; admits that for the consideration alleged in said petition defendant did 
issue to plaintiff its policy of insurance number 111916 for a period of five years, 
insuring plaintiff against loss or damage by fire; admits that said policy was upon 
the property described in said petition; admits that on June 6, 1926, the barn and 
harness described in said petition were destroyed by fire; admits plaintiff was the 
owner of said barn and harness and that it was duly notified of said loss and that 
plaintiff demanded payment of $950 from defendant by reason of said loss: ad- 
mits it denied liability for said loss under said policy; admits that plaintiff paid 
the premiums on said policy. 

Plaintiff carried insurance with defendant under a policy numbered 892692 
prior to the issuance of the policy in suit. The policy sued on in this case recites: 
“The American Insurance Company of the City of Newark, New Jersey. 

“In consideration of cancellation of policy No. 892692 and twenty-three dol- 
lars paid and the payment gf installments when due on an installment note of 
one hundred dollars due and’ payable as follows: Twenty-five dollars on the first 
days each of June, 1922, 1923, 1924, and 1925, and the warranties made in his 
application for indemnity in said company, does by this policy agree to indemnify 
F. A. Burner and his legal representatives against so'much of the loss or damage 
by fire, lightning, windstorms, cyclones and tornadoes as the assured has requested 
in his application not exceeding the sum of two thousand five hundred dollars 
named herein, from the Ist day of June, 1921, at noon, to the Ist day of June, 
1926, at noon, as follows :” 

The policy also contains the following further provision: 

“In witness whereof, the said company has caused this policy to be signed by 
its president and attested by its secretary. This policy shall not be valid: until 
countersigned by the duly authorized agent of the company at Dawn, Mo. 

“C. W. Bailey, President. 

“F. Hoadley, Secretary. 

“Countersigned at Dawn, Mo., this 10th day of June, 1921. 


“A. T. Weatherby, Agent.” 

Appellant contends that the policy in suit expired on June 1, 1926, and was 
therefore not in effect on June 6, 1926, when the fire occurred, for the following 
reasons: (1) Plaintiff's written application requested insurance for a period of 
five years from the Ist of June, 1921; (2) the policy recites that defendant agrees 
to indemnify plaintiff from the lst day of June, 1921, at noon, to the first day of 
June, 1926, at noon; and (3) the policy provided that the annual premiums were 
payable om the first days each of June in 1922, 1923, 1924, and 1925. 

It is the contention of respondent that the policy did not become effective un- 
til countersigned by defendant’s local agent for the reason that the policy provides 
that it shall not be valid until countersigned by the duly authorized agent of the 
company at Dawn, Mo. The policy was countersigned by defendant’s agent on 
June 10, 1921. If respondent’s contention as to the effective date of the policy 
is sound, the policy was in force on June 6, 1926, the date of the fire, because 
the policy runs for five years from its effective date. ; 

{1] The law is well settled in this state and elsewhere that parties to an in- 
surance contract have a right to agree on the terms of such contract and to pro- 
vide therein when and under what circumstances and conditions \the contract shall 
go into effect. Pierce v. Insurance Co., 174 Mo. App. 383, 390, 160 S. W. 40, and 
cases cited; Gallop v. Royal Neighbors, 167 Mo. App. 85, 88, 89, 150 S. W. 1118. 

[2] The question here presented is whether or not the stipulation in the pol- 
icy to the effect that it shall not be valid until countersigned by defendant’s local 
agent at Dawn, Mo., is controlling when the effective date written in the policy 
is another and different date. A similar question was before the Supreme Court 
in the case of Halsey v. Insurance Co., 258 Mo. 659, 167 S. W. 951. Halsey’s 
application for insurance recited: ‘ 5 

“I, Augustus C. Halsey, of St. Louis, Mo., hereby propose to insure my life 
with the American Central Life Insurance Company to the amount of $10,000. The 
annual premium to be made payable in advance on the 24th day of May.” 

His application also recited that failure to pay any premium or obligation 
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given to the company therefor at the time the same became due would render 
any policy issued upon any such application void and terminate all liability to the 
company thereon. A policy was issued on this application on May 31, 1906, and 
delivered to Halsey on June 5, 1906. The first premium was paid. On May 31, 
1907, the second premium was tendered to defendant but was not accepted. Hal- 
sey died on June 5, 1907. The policy contained the following recital: 

“* * * Hereby insures the life of Augustus C. Halsey, hereinafter called 
the ‘insured,’ of the city of St. Louis, state of Missouri, for a period of one year 
from the 24th day of May, 1906, and in consideration of the further payment in 
cash of $307 on or before the 24th day of May and every year thereafter during 
the continuance of this policy until fifteen full annual premiums shall have been 
paid, hereby promises to pay $10,000 to the insured’s executors.” 

In affirming a judgment for plaintiff in this case the Supreme Court, at loc. 
cit. 669 (167 S. W. 952), said: 

“I. All the courts of the country, both state and federal, give a very liberal 
construction to contracts of insurance, and never permit a miscarriage of justice 
by a technical or narrow construction thereof. While this record discloses the 
fact that the application for the insurance of the deceased was dated May 24, 1906, 
and that the premiums were payable upon that date, yet that was not all of the 
contract between the parties. The policy itself was just as important a factor in 
the agreement as was the application for the insurance. The policy was dated 
May 31, 1906, but it was not delivered until June 5th of that year, which by its 
express terms was not to become effective until delivered, and the first annual 
premium paid, which was done on June 5, 1906. 

“Under the terms of this contract, which consisted of the application and the 
policy issued in pursuance thereto, the deceased was clearly insured for one full 
year from June 5, 1906, to the last minute of June 4, 1907. That being unquestion- 
ably true, and the tender made of the second premium by the brother of the de- 
ceased on May 31, 1907, while the policy was still in|force and effect, was clearly 
made within the time agreed to by the parties, if the entire contract is to be con- 
sidered as a whole.” 

To the same effect: Landrigan v. Insurance Co., 211 Mo. App. 89, 245 S. W. 
382; Johnson v. Life Insurance Co., 212 Mo. App. 290, 249 S. W. 115; Stout v. 
Missouri Fidelity & Casualty Co. (Mo. App.) 179 S. W. 993. 

In Hiatt v. Fraternal Home, 99 Mo. App. 105, 72 S. W. 463, the St. Louis 
Court of Appeals had before it the following state of facts. Hiatt applied for in- 
surance in defendant organization. The by-laws of said organization, which were 
a part of every insurance contract issued by ‘it, provided that applicants for in- 
surance should undergo a medical examination; that such application and exam- 
ination should be sent to the supreme medical director for review; that if approved 
by the supreme medical director, a benefit certificate should be issued, signed by 
the supreme president and supreme secretary and sent to the secretary of the lo- 
cal lodge and countersigned by the president and secretary thereof and delivered 
to the applicant when initiated. Hiatt’s application for insurance was approved 
and a policy issued and sent to the secretary of the local lodge, but was not 
countersigned by the officers of the local lodge before Hiatt’s death. In passing 
on this state of facts the court said: 


“But aside from these considerations the certificate is sued on as a complete 
and fully executed contract. ‘Under the by-laws it could not be fully executed or 
become a complete contract until countersigned by the secretary and president of 
the local lodge.” 

The following cases from other jurisdictions hold that.a stipulation in an in- 
surance contract to the effect that it shall nof be valid until countersigned by an 
authorized agent of the company is one which the insurer had a legal right to 
make, and constitutes a condition precedent to the validity of the policy. Badger 
v. American Popular Insurance Co., 103 Mass. 244, 4 Am. Rep. 547; Lynn v. Bur- 
goyne, 13 B. Mon. (Ky.) 400; Newcomb v. Provident Fund Soc. of New York, 
3 Colo. App. 140, 38 P. 61; Fidelity & Casualty Co. of New York v. Walton et al., 
24 Okl. 671, 104 P. 909; McCully’s Adm’r v. Phoenix Mutual Life Insurance Co., 
ma Va. 782 Royal Exchange Assur. of London v. Almon, 202 Ala. 374, 80 So. 

We have examined the cases cited by appellant in support of his contention that 
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the commencement and duration of plaintiff’s term of insurance is controlled by 
the dates definitely fixed in his policy, although the poticy was countersigned and 
delivered on a date subsequent to that named in the policy, but we find these cases 
are not controlling here, for the reason that the policies considered in such case 
did not contain a stipulation which constituted a condition precedent to the validity 
of the policies. We regard the stipulation inithe policy in the instant case, to the 
effect that it shall not be valid until countersigned by defendant’s local agent, as 
a condition precedent to the validity of the policy, and therefore hold that the 
policy in suit was in force on June 6, 1926, the date of the fire, because the term 
of insurance commenced on June 10, 1921, the date the policy was countersigned, 
and continued for five years thereafter. 

The facts in this case are admitted. In this state of the record, the only point 
to be considered is the effective date of the policy, and this is a question of law 
to be determined by the court on a proper construction of the policy. Under the 
admitted facts, the verdict was for the right party. This conclusion obviates the 
necessity of discussing complaints lodged against the admission of evidence and 
the giving of instructions. 

Judgment affirmed. 

Williams, C., concurs. 

Per Curiam. The foregoing opinion by Frank, C., is hereby adopted as the 
opinion of the court. 

Bland and Arnold, JJ., concur. 

Trimble, P. J., absent. 


BAKER v. PENNSYLVANIA FIRE INS. CO. (No. 6208.) 
Supreme Court of Montana. Jan. 7, 1928. 
263 Pacific Reporter 93. 

3. INSURANCE—FIRE INSURANCE POLICY HELD TO CONTAIN ELE- 
MENTS REQUIRED BY STATUTE (REV. CODES 1921, §§ 8106, 8107). 
Fire insurance policy, providing that insurer in consideration of stipulation 

therein named and of $85 did insure S. for term of one year from 11th day of 

October, 1921, at noon, to 11th day of October, 1922, at noon, against all direct 

loss or damage by fire except as thereinafter provided to amount not exceeding 

$2,000 on property described, held to contain all elements of insurance policy 

required by Rev. Codes 1921, §§ 8106, 8107. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


4. INSURANCE—POLICY, HAVING BEEN REDUCED TO WRITING, IS 
PRESUMED TO CONTAIN ALL CONDITIONS UPON WHICH ITS 
FULFILLMENT COULD BE CLAIMED. 

Fire insurance policy, having been reduced to writing, is presumed to con- 
tain all engagements of parties and al! conditions upon which its fulfillment could 
be claimed. 

(For other cases, see Insurance, Dec. Dig. § 155.) 


5. INSURANCE—DELIVERY OF FIRE INSURANCE POLICY AFTER FIRE 
WAS SUFFICIENT TO ESTABLISH COMPLETION OF CONTRACT 
MADE BEFORE FIRE. 

Delivery of fire insurance policy after fire occurred destroying insured pro- 
perty was sufficient to establish completion of contract made before fire. 
(For other cases, see Insurance, Dec. Dig. § 136[2].) 


7. INSURANCE—RIGHT TO RECOVER FOR LOSS BY FIRE OCCURRING 
WITHIN PROVISIONS OF POLICY PASSED TO PLAINTIFF BY AS- 
SIGNMENT OF PROCEEDS OF POLICY AND CAUSE OF ACTION. 
Right to recover for loss by fire within terms of fire insurance policy passed 

to plaintiff by assignment of proceeds of insurance policy and cause of action 

accruing thereunder. 
(For other cases, see Insurance, Dec. Dig. § 594.) 

8. INSURANCE—PLAINTIFF’S ASSIGNOR, MORTGAGOR, HAD INSUR- 
ABLE INTEREST IN PROPERTY WHEN FIRE OCCURRED AFTER 
FORECLOSURE SALE AND BEFORE TIME FOR REDEMPTION EX- 
PIRED (REV. CODES 1921. § 8070.) - 
Under Rev. Codes 1921, § 8070, insurable interest of mortgagor, plaintiff's 
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assignor, in mortgaged property existed at time of fire, which occurred aiter 
foreclosure sale and before time of redemption expired. ~ 


(For other cases, see Insurance, Dec. Dig. § 115[5].) 


9. INSURANCE—WHERE MORTGAGEE NOTIFIED INSURER OF LOSS 
ON NIGHT OF FIRE AND INSURER’S AGENT WAS INFORMED OF 
FIRE FOLLOWING DAY AND ADJUSTER LATER VISITED PROP- 
ERTY, NOTICE OF LOSS WAS SUFFICIENT (REV. CODES 1921, § 
8142). 

Where defendant insurer was notified of loss of insured building on night of 
fire by mortgagee, and day following one of its agents was in town trying to 
collect premium on policy and was informed by insured of fact that insured pro- 
perty had been destroyed, and following month adjuster representing defendant 
visited scene of fire and made investigation, notice of loss given insurer was 
suficient under Rev. Codes 1921, § 8142, in absence of specific requirement in 
policy for further proofs of loss. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 


Appeal from District Court, Cascade County; M. H. Meigs, Judge. 

Action: by C. E. Baker, as receiver of the Denton State Bank of Denton, 
against the Pennsylvania Fire Insurance Company. From a judgment for plain- 
tiff, defendant appeals. Affirmed. 

Fréeman, Thelen & Frary, of Great Falls, for appellant. 

Hurd, Rhoades, Hall & McCabe, of Great Falls, and C. E. Baker, of Denton, 
for respondent. 

Stark, J. This is an action on an insurance policy. No question is raised on 
the pleadings, and-they will only be referred to incidentally so far as essential. 
Plaintiff and defendant each contends that on October 6, 1921, the defendant 
issued a policy insuring certain property belonging to C. L. Stanley, located in 
Denton, Mont., against loss by fire, in a sum not to exceed $2,000, for a period 
of one year beginning October 11, 1921. 

The Cook-Reynolds Company, with offices at Lewistown, was the agent of 
the defendant company authorized to issue policies of insurance and to collect 
premiums therefor, and as such issued the policy in question. Prior to October 
11, 1921, the same property had been insured by defendant in the name of Ar- 
thur W. Miller. Stanley having succeeded to the interest of Miller, the policy 
by proper indorsement had been transferred to him. Some time before October 
llth the Cook-Reynolds Company, by letter, called Stanley’s attention to the 
fact that the policy was about to expire and that they would renew it unless 
advised to the contrary by him. Stanley did not reply to this letter. On October 
6th a new policy, the one in question, was issued. While referred to as a re- 
newal, it was a new, separate, and distinct policy. 

According to plaintiff’s theory, Stanley never received the original of this 
policy. Mr. Cook, of Cook-Reynolds Company, was in Denton twice during the 
month of October and demanded payment of the premium due thereon from 
Stanley, but the latter refused payment, stating that he had never received the 
policy, and Cook promised to look the matter up and see that the policy was for- 
warded to Stanley. The insured property was destroyed by fire on or about 
November 27, 1921. Ten days after the fire, Cook, at Denton, again demanded 
payment of the premium on the policy from Stanley, who again stated that he 
had not received the policy, but on threat of suit paid the premium to Cook, 
who then promised to send him a duplicate of the policy issued, but did not do 
so. Finally, on January 20, 1922, the Denton State Bank, at that time acting as 
agent of Stanley, wrote to the Cook-Reynolds Company, asking for a duplicate 
policy, and in response thereto the company sent to the bank a document which 
was introduced in evidence at the trial as plaintiff’s “Exhibit C,” and which plain- 
tiff claims was a duplicate of the insurance policy issued to Stanley. Although 
objection was made to the introduction of the exhibit, no error is predicated upon 
the. action of the court in overruling the same. The material parts of this ex- 
hibit are as follows: 


_ “Pennsylvania Fire Ins. Co. of Philadelphia, * * * in consideration of the 
stipulation herein named and of eighty-five and no/100 dollars, does insure C. L. 
Stanley for the term of one year from the 11th day of October, 1921, at noon, to 
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the llth day of October, 1922, at noon, against all direct loss or damage by fire, 
except as hereinafter provided. To an amount not exceeding two thousand and 
no/100 dollars to the following described property [describing the insured prem- 
ises]. * * * Standard Forms Bureau Form 53. * * * The provisions 
printed on the back of this form are hereby referred to and made a part here- 
of.” 

The provisions on the back of the exhibit which are referred to are not ma- 
terial to any question presented on this appeal. 

On behalf of the defendant it was contended that Plaintiff’s Exhibit C was 
not the policy of insurance issued to Stanley by the defendant through the Cook- 
Reynolds Company on October 6th, but that said Exhibit C was merely a copy 
of the record of the policy actually issued, taken from the policy register kept 
by that company as agent of the defendant; that the defendant furnished this 
agent with what is known as a standard form of insurance policy which was 
used in issuing policies, and that there is usually attached thereto what is known 
as a standard form of insurance riders; that it issued its policy No. 301382 to 
Stanley on October 6th, and that Plaintiff’s Exhibit C comprises merely copies 
of riders or forms which were attached to said policy; that said policy. was in the 
form of its Exhibit No. 10, which was introduced in evidence; that the original 
of said policy was mailed to and received by Stanley. 


Exhibit No. 10 contains provisions making the entire policy void if any ‘change 
should take place in the interest, title, or possession of the subject of the insur- 
ance, other than by the death of the insured, unless otherwise provided by agree- 
ment indorsed thereon, or if with the knowledge of the insured notice be given 
of sale of any of the insured property by virtue of any mortgage or trust deed; 
and also provides that written and verified proofs of loss containing certain 
specifically required information must be furnished by the insured within 60 
days after a loss by fire, and that no action should be sustainable in any court 
for the recovery of any claim until such requirement had been fulfilled. 

The defendant alleged in its answer that these conditions and requirements 
had been breached by Stanley. Plaintiff's Exhibit C does not contain any of the 
conditions and requirements which are found in Defendant’s Exhibit 10. 

_ The cause was tried to the court without a jury. It was shown without 
dispute that at the time of the fire a mortgage rider was attached to the policy, 
making loss, if any, payable to Denton Mercantile Company as its interest might 
appear; that subsequent to the fire defendant paid to said Denton Mercantile 
Company the sum of $478.69, being the full amount of its mortgage interest in 
the insured premises, and that thereafter said Stanley sold, assigned, and trans- 
ferred to the plaintiff all his right, title, claim, and interest in and to the proceeds 
oft said policy of insurance and the cause of action which had accured to him 
thereunder. 

The court was not requested to and did not make findings of fact or con- 
clusions of law, but rendered judgment in favor of the plaintiff, for the sum of 
$1,281.45, and from this judgment the defendant has appealed. 

Counsel for defendant have made three specifications of error which charge 
that the court erred in rendering judgment in favor of plaintiff, because of 
reaches in the conditions and requirements of the policy which defendant claims 
was issued to Stanley. It is clear, therefore, that the first matter to be deter- 
mined is whether Plaintiff's Exhibit C, or Defendant's Exhibit 10, contains the 
stipulations upon which recovery must be based. ; 

Besides the testimony above referred to in stating the theories of the parties 
each introduced additional evidence tending to support the respective contentions. 
C. L. Williamson, one of the four men comprising the Cook-Reynolds Company, 
testified that prior to the time of the issuance of the insurance policy to Stanley 
on October 6, 1921, his company had issued two other policies covering the same 
property; that his company kept records of policies issued, and he stated that 
Defendant’s Exhibits 5 and 6 were copies of the two policies theretofore issued 
on this property. These exhibits were then offered and admitted in evidence 
“to show that the present policy renewed the former policies in this company. 
Exhibit 5 covered the period from October 11, 1919, to October 11, 1920, and Ex- 
hibit 6 covered the period from October 11, 1920, to October 11, 1921, and each of 
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these exhibits is in substantially the same form as Plaintiff's Exhibit C and does 


not contain any of the conditions and requirements which are set forth in De- 
fendant’s Exhibit 10. 


Another witness, a former employee of the Cook-Reynolds Company, testi- 
fied that the form shown in Defendant’s Exhibit 10 was used in the policy issued 
to Stanley; that the same was inclosed in a letter written to Stanley on October 
6th, which letter was either placed in the United Stated mail at Lewistown, or 
in the basket for outgoing mail in the office of the Cook-Reynolds Company. 
Neither of these witnesses testified that the policy referred to by him was in 
fact mailed to Stanley or otherwise delivered to him. 


C. L. Stanley, appearing as a witness for the plaintiff, testified to his con- 
yersations with Mr. Cook, of Cook-Reynolds Company, in October, 1921, prior 
to the fire, and also to the one with him subsequent to the fire, in which Cook 
was demanding payment of the premium due on the policy and which Stanley 
refused to pay because he had never received the policy, and that finally he did 
make payment upon Cook’s promise to send a duplicate policy, and he further 
stated that the only policy which was ever received was the one which was sent 
to the Denton State Bank upon its request when acting as his agent, and that 
this policy was Plaintiff’s Exhibit C. 

Other facts and circumstances appeared in the evidence tending to support 
the contentions of the respective parties which need not be recited. 

[1] When a case is tried to the court without a jury, if no findings are made 
and none are requested, it will be presumed that the court found in favor of the 
prevailing party upon every issue necessary to support the judgment (Crosby v. 
Robbins, 56 Mont. 179, 182 P. 122), and such findings will not be reversed unless 


there is a clear preponderance of the evidence against them (Croft v. Bain, 49 
Mont. 484, 143 P. 960.) 


_ [2] In view of the foregoing evidence, which is in direct conflict on the ques- 
tion of whether Plaintiff's Exhibit C. was the insurance policy issued to Stanley 
by defendant on October 6, 1921, or whether such policy was in the form indicated 
by Defendant’s Exhibit 10, we cannot say that it clearly preponderates against 
an implied finding that Plaintiff's Exhibit C. was the policy issued, and such im- 
plied finding must be sustained. 

[3] Exhibit C contains all the elements of a policy of insurance required by 
the provisions of sections 8106 and 8107, Revised Codes of 1921; that is, it speci- 
fies the parties between whom the contract is made, the rate of premium, the 
property insured, the risk insured against, and the period during which the in- 
surance is to continue. 1 Joyce on Insurance, § 145. 


_ Counsel for defendant contend that the conditions and requirments contained 
in their Exhibit 10 should be included in the policy issued, by implication, and 
in that connection cite Hartford Fire Ins. Co. v. Tatum (C. C. A.) 5 F. (2d) 169; 
De Noya v. Fidelity Phoenix Ins. Co., 110 Okl. 235, 237 P. 125; Hicks v. British 
American Assur. Co., 162 N. Y. 284, 56 N. E. 743, 48 L. R. A. 424; Shabeck v. Stand- 
ard Fire Ins. Co., 46 R. I. 121, 125 A. 288. In the first of the cited cases no writ- 
ten policy had been issued. There was simply an agreement to insure. The 
court held that under such circumstances it would be presumed that the parties 
contemplated “such form of policy, containing such conditions and limitations as 
are usual in such cases, or have been used before between the parties.” Like- 
wise, in the last three cases cited, no written policy had been issued, but it ap- 
pears that in Oklahoma, New York, and Rhode Island, the statutes provide a 
standard form of insurance policy, and these cases hold that when an oral con- 
tract for insurance has been entered into between the agent and the owner it 
will be deemed to include the statutory standard form of the policy. No such 
standard form of policy is provided for under the laws of this state. 

[4] The policy having been reduced to writing, as shown by Exhibit C, is pre- 
sumed to contain all the engagements of the parties, and all the conditions upon 
which its fulfillment can be claimed. 1 Joyce on Insurance, § 145. 

[5] Although Exhibit C was not delivered until after the loss occurred, such 
delivery was sufficient to establish the completion of the contract. 26 C. J. 58; 
El Dia Ins. Co. v. Sinclair (C. C. A.) 228 F. 833; Aitna Ins. Co. v. Renno, 93 
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Miss.’ 594, 46 So. 947; Rayburn v. Casualty Co., 138 N. C. 379, 50 S. E. 762, 107 
Am. St. Rep. 548. 

We are next led to consider whether the plaintiff’s assignor, Stanley, had an 
insurable interest in the property at the time it was destroyed by fire. If he had 
not, the policy was void. Section 8075, Rev. Codes 1921. Defendant’s conten- 
tion that such an interest did not exist is based on the fact that the lots upon 
which the insured building was located had been sold at sheriff’s sale on October 
22, 1921, under mortgage foreclosure proceedings against Stanley, and that there- 
after he only had a right to redeem the property from such sale which would 
expire on October 22, 1921, and upon our cases of McQueeney v. Toomey, 36 
Mont. 282, 92 P. 561, 122 Am. St. Rep. 358, 13 Ann. Cas. 316; Citizens’ National 
Bank v. Western Loan & Building Co., 64 Mont. 40, 208 P. 893; State ex rel. 
Hopkins y. Stephens, 63 Mont. 318, 206 P. 1094; Libby Lumber Co. v. Pacific 
States Fire Ins. Co., 79 Mont. 166, 255 P. 340, and Brown v. Timmons, 79 Mont. 
246, 256 P. 176, which hold that after a sale of real property under execution or 
order of sale and before redemption, the judgment debtor has no title to the pro- 
perty sold, and that the right to redeem is only a personal privilege. 

[6] It does not necessarily follow from the above cases that Stanley’s insur- 
able interest in the property terminated by the sale of October 22, 1921. Section 
8070, Revised Codes of 1921, provides: 

“Any interest in property, or any relation thereto, or liability in respect 
thereof, of such a nature that a contemplated peril might directly damnify the 
insured, is an insurable interest.” 

The right to redeem may be sold, assigned, and transferred by the judgment 
debtor. McQueeney v. Toomey, supra; Brown v. Timmons, supra. It is readily 
conceivable that this right to redeem may be a valuable one and that its value 
might be dependent upon the maintenance of the buildings upon the property 
sold. To illustrate: It A.’s property, consisting of a piece of land valued at 
$1,000, with a building located thereon of the value of $5,000, were sold under 
foreclosure proceedings in a suit of B. against A. for $800, the purchaser would 
immediately acquire all of A.’s title and interest in this property. A. would have 
the right to redeem from this sale. This right would be yaluable and dependent 
upon the maintenance of the building upon the property during the period of 
redemption, the same as it had been prior to the sale. The destruction of the 
building by fire would damnify A. by decreasing the value of the right to re- 
deem. If the building was insured against loss by fire, A.’s loss would 
be just the same whether the structure was destroyed before or after the sale 
under the foreclosure proceedings. It would require the same amount to redeem 
the property after a loss or destruction of the building by fire as before, although 
it would be worth less to the extent of the amount of the loss. 

[7] The policy in question insured Stanley against all direct loss or damage 
by fire for a period of one year from noon of October 11, 1921. The loss occur- 
ring subsequent to the sale of the property under foreclosure proceedings came 
within its provisions, and the right to recover therefor passed to the plaintiff 
by the assignment. This subject was given consideration in Twin City Ins. Co. 
v. Stockmen’s National Bank, 261 F. 470, and it was there held: : 

“Although the mortgagor’s right of redemption is not subject to execution 
under the laws of Montana, it is a right of such a nature that the owner thereof 
may suffer loss by the destruction of the property, and the total risk of loss does 
not rest alone upon the purchaser at the foreclosure sale.” : 

[8] It seems to be the general rule that the mortgagor’s insurable interest 
in the mortgaged property continues to exist after foreclosure sale and before 
the time for redemption has expired. 2 Joyce on Insurance, p. 2118, §§ 1038, 
1039; 26 C. J. 29; Strong v. Manufacturers’ Ins. Co., 10 Pick. 40, 20 Am. Dec. 
507: Rawson v. Baptist Church, 221 Ill. 216, 77 N. E. 560, 6 L. R. A. (N. S.) 448; 
Essex Savings Bank v. Meriden Fire Ins. Co., 57 Conn. 335, 17 A. 930, 18 A. 324, 
4.1L. R. A. 759; Loy v. Home Ins. Co., 24 Minn. 315, 31 Am. Rep. 346. ; 

It is our conclusion that the rule stated in Twin City Ins. Co. v. Stockmen's 
National Bank, supra, is the correct one to be followed in this case and that 


Stanley’s insurable interest in the property continued to exist at the time of its 
destruction by fire. 
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[9] It is argued by the defendant that no sufficient notice of loss was given 
by the insured. Section 8142, Revised Codes of 1921, provides: 

’ “Tn case of loss upon an insurance against fire, an insurer is exonerated, if 
notice thereof be not given to him by some person insured, or entitled to the 
benefit of the insurance, without unnecessary delay.” 

In this case the defendant was notified of the loss of the insured building on 
the night of the fire, by Denton Mercantile Company, the mortgagee. The day 
following one of its agents was in the town of Denton trying to collect the 
permium on the policy and was advised by Stanley of the fact that the insured 
property had been destroyed. In the month of December following, an adjuster 
representing this defendant visited the scene of the fire and made an investigation 
in connection therewith. In the absence of any specific requirement in the 
policy for further proofs of loss, it must be held that the notice given was suffi- 
cient to comply with the requirements of the statute. 

We find nothing in the points urged by appellant which requires reversal 
of the judgment, and the same is affirmed. 

Affirmed. 


Callaway, C. J., and Myers, Matthews, and Galen, JJ., concur. 


ROSENBERG et al. v. GLOBE & RUTGERS FIRE INS. CO. OF THE CITY 
OF NEW YORK 
Supreme Court, Appellate Division, First Department. December 30, 1927. 
iat 225 New York Supplement, 545. 

INSURANCE—LOSS OF CUT GOODS ON WHICH TWO-SEVENTHS OF 
MANUFACTURERING COSTS HAD BEEN EXPENDED HELD NOT 
COV ERED BY POLICY ON “MEN’S CLOTHING.” 

Loss in transportation of cut goods and necessary trimmings, such as lin- 
ings, canvas, and buttons, sent to another city to be assembled and manufac- 
tured into men’s clothing, and on which about five-sevenths of manufacturing 
costs had not been completed, held not covered by insurance policy against loss 
of “men’s clothing” by perils of transportation, including theft; “men’s clothing” 
meaning men’s finished outward wearing apparel. 

McAvoy and Proskauer, JJ., dissenting. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

Appeal from Trial Term, New York County. 

Action by Edward Rosenberg and another against the Globe & Rutgers Fire 
Insurance Company of the City of New York. From a judgment on a verdict 
directed by the court for defendant at the ckse of plaintiff’s case, plaintiffs appeal. 
Affirmed. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Pros- 
kauer, JJ. 

Elias H. Avram, of Jamaica (Charles L. Guy, of New York City, of counsel), 
for appellants. ; 

Davies, Auerbach & Cornell, of New York City (Martin A. Schenck, of New 
York City, of counsel), for respondent. 

Fincu, J. This action was brought upon a policy insuring plaintiffs against 
loss by perils of transportation, including theft. The policy covered “men’s cloth- 
ing.” Certain piece goods, which had been cut, together with the necessary 
trimmings, such as linings, canvas, buttons, etc., were sent from New York to 
Philadelphia, there to be assembled, and the process of manufacture into men’s 
clothing completed. The normal period of completing the manufacture would 
have been approximately three weeks, and the cost about $5,000, out of a total 
value when completed of about $7,500. At the close of the plaintiffs’ case, both 
sides moved for a directed verdict, and the learned trial court found in favor of 
the defendant. With this finding we are in accord. The goods lost were not 
covered by the policy in question, which, as noted, covered only men’s clothing. 
The mere addition of the words “in transitu” does not extend the ordinary 
meaning of the words used in the policy describing the articles insured. The 
words “men’s clothing” have a well-recognized meaning, namely, men’s finished 
outward wearing apparel. Such a shipment is a different shipment from ship- 
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ping a bundle of buttons and a bundle of trimming and a bundle of piece goods 
cut in certain lengths and patterns. The plaintiffs themselves describe the 
goods as “cut goods” in their proof of loss. The goods could not even be said 
to be substantially manufactured into men’s clothing, since approximately five- 
sevenths of the cost of manufacture had not yet been completed. 

It follows that the articles lost were not what was insured, and it is un- 
necessary to consider the other grounds urged to sustain the judgment. The 
judgment appealed from should be affirmed, with costs. 

Judgment affirmed, with costs. Order filed. 

Dowling, P. J., and Merrell, J., concur. ‘ 

McAvoy, J. (dissenting). Judgment was entered in this cause upon a verdict 
directed by the court. Both sides had moved for a directed verdict. 

The two Rosenbergs, the plaintiffs, constitute the firm of E. & R. Rosenberg, 
who are now, and have been for a period of years, engaged in manufacturing 
clothing. In the course of their business, they shipped clothing—i. e., cut goods, 
with the necessary trimmings, such as linings, canvas, buttons, and everything 
that goes to complete the garment, except the labor that goes to assembling and 
putting the clothing together—from New York to Philadelphia. The clothing 
was cut into the approximate pieces for making men’s suits in New York, and 
these cuts, together with all necessary trimmings, were then sent by the plain- 


tiffs to a contractor in Philadelphia, who assembled and put together the gar- 
ments. 


Up to March 15, 1924, the plaintiffs had been shipping this clothing from 
New York to Philadelphia by railroad. At that time they decided to ship this 
merchandise by motor truck. Between March 15, 1924, and March 28, 1924, the 
plaintiffs made shipments of merchandise from New York to Philadelphia, using 
the Manufacturers’ Motor Freight Company. 

On March 15, 1924, the defendant issued to the plaintiffs a policy insuring 
the plaintiffs against the loss on shipments of men’s: clothing for one year to an 
aggregate amount of $7,500. The loss covered generally all risks and perils of 
transportation. The policy contained the following provision: 

“Warranted by the assured that a valuation of at least $200 is declared to 
the express company operating as American Railways Express Company, Inc., 
on all incoming and outgoing shipments, applying to every package where the 
actual value exceeds $200, and no release to the carriers.” 

On or about March 28, 1924, Rubin Rosenberg saw this policy, and after 
reading it had a conversation with one Milton Strauss, who was a member of 
the firm of Strauss & Heller, the insurance brokers for the plaintiffs, and who 
had obtained this policy for the plaintiffs. As a result of this conversation, 
Strauss went to the insurance company and obtained from them a rider to the 
policy. This rider was introduced in evidence as Plaintiff's Exhibit 2, and ex- 
tends the policy to cover merchandise insured thereunder while in transit in 
the custody of the Manufacturers’ Motor Freight Company. It included, also, the 
statement: 


“Warranted that the assured will not release the carrier from any liability.” 

When Mr. Rosenberg got this rider from his broker, he called up the broker, 
who came down to see him and had a talk with him. The broker then went 
back to the insurance company and saw there Mr. Buss, who had signed the 
rider to the policy, as agent on behalf of the insurance company. The broker 
explained to the agent for the insurance company that the rider, as issued, was 
not in accordance with what the plaintiffs wanted, because they did release the 
carrier from certain liability, to wit, not more than 50 cents per pound. The 
broker had with him a copy of the receipt in the form used by the Manufac- 
turers’ Motor Freight Service. ‘ 

The broker told the agent, Buss, that, in view of the fact that this freight 
receipt did not permit the shipper to hold the carrier liable for more than 50 
cents per pound, it was necessary to issue another rider, reading that the as- 
sured could so release the carrier. The agent of the insurance company, Buss, 
then told the broker to leave this receipt with him, and that it was O. K. to ad- 
vise the plaintiffs to go ahead and ship, and that another rider would be over 
within a few days. This conversation was then reported by the broker to one of 
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the plaintiffs, Mr. Rubin Rosenberg, and the Rosenbergs were told by their 
broker to ship, and they thereafter continued to ship by the Manufacturers’ 
Motor Freight Company. Thereafter, and on or about April 7, 1924, three cases 
of merchandise, intrusted by the plaintiffs to the Manufacturers’ Motor Freight 
Company, were stolen or lost. The value of this shipment exceeded the face 
amount of the policy of $7,500, and proofs of loss and a demand for this amount 
were subsequently presented to the insurance company, and payment on the 
policy was refused. 

The plaintiffs’ theory is that the suit is based, not upon the policy of insur- 
ance alone, but upon the policy plus the representation to go ahead and ship, 
waive partial liability, and all would be well. We think this transaction waived 
strict compliance with the original clause of the policy above quoted. 

The agent, Paul Buss, was an agent of the defendant, and had authority to 
make the representation pleaded and proven by the plaintiffs. The fact that the 
rider of March 28, 1924 (Plaintiffs, Exhibit 2), was actually signed by the said 
Paul Buss, as such an agent, is enough to show his authority. If this agent had 
authority to issue the rider of March 28, 1924, which defendant admits, he cer- 
tainly had authority to act for the defendant in making the representations sued 
upon herein. 

At the time of the interview between the broker of the plaintiffs and the de- 
fendant’s agent, the broker showed the agent a copy of the receipt issued by the 
Manufacturers’ Motor Freight Service, and told the agent that, in view of the 
fact that the freight receipt would not permit the insured to hold the carrier liable 
for more than 50 cents a pound, it was necessary to issue a subsequent rider read- 
ing that the assured could release the carrier in excess of 50 cents a pound, and 
the agent told the broker to leave the rceipt with him, and that it was O. K. to 
advise the plaintiffs to go ahead and ship. This constitutes a waiver of the war- 
ranty not to release the carrier. 

The defendant urges that the plaintiffs are bound by the policy and the two 
riders, and that any attempt to introduce evidence of the oral representation is 
improper, in that it varies the terms of a written instrument. The plaintiffs, 
however, are not attempting to vary the terms of a written instrument, but are 
showing that, in addition and subsequent to the issuance of the policy and the 
rider of March 28th, there was an oral representation made by the defendant, 
upon which the plaintiffs acted to their damage. 

The defendant, finally, urged that the merchandise lost does not come within 
the terms of the policy, and is not men’s clothing. The evidence shows that the 
goods lost were cut garments, with all necessary trimmings, such as linings, 
thread, and buttons, and that all that was needed to complete them was the labor 
that was required to assemble and put them togeher. It would appear that these 
incomplete garments were fairly within the terms of the policy, which covered 
goods in transit, which meant both going and coming according to the nature 
of plaintiffs’ business of which defendant was aware. It cannot be surmised that 
plaintiffs or defendant intended the policy to cover only the sewed-up garments 
on their return from Philadelphia, and to leave them unprotected in their partially 
completed state on their way there to be assembled. 

The judgment appealed from should be reversed, with costs, and judgment 
entered in favor of the plaintiffs, with costs. 

Proskauer, J., concurs. 


GREENWICH BANK v. HARTFORD FIRE INS. CO. OF HARTFORD, 
CONN., et al. 
Supreme Court, Appellate Division, First Department. December 30, 1927. 
225 New York Supplement 615. 

1. INSURANCE—DELAYS OF 32 AND 13 DAYS, RESPECTIVELY, IN GIV- 
ING NOTICE OF SUCCESSIVE FIRE LOSSES, HELD NOT, AS MAT- 
TER OF LAW, TO DEFEAT RECOVERY UNDER POLICY REQUIR- 
ING “IMMEDIATE” NOTICE. 


Insured’s failure to give notice of loss until 32 days after first fire on premises, 
and 13 days after second fire, did not, as a matter of law, cause insured to lose 
its rights under policy requiring “immediate” notice of loss; word “immediate” 


. 
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presupposing some indefiniteness as to time, even though short, and meaning 
within a reasonable time under all the circumstances of the case. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


2. INSURANCE—INSURERS CANNOT BE REQUIRED TO PAY, EXCEPT 
IN ACCORDANCE WITH FIRE POLICY TERMS, WHICH SHOULD 
RECEIVE CONSTRUCTION FAIRLY CARRYING OUT PARTIES’ IN- 
TENT AS EXPRESSED IN WHOLE CONTRACT. 


Though fire insurers cannot be made to pay, except in accordance with the 
terms of policies, and no court can substitute another contract for that which 
parties have made for themselves, the terms of the contract as made should re- 
ceive such construction as fairly to carry out intention of parties as expressed 
in the whole contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE—FAILURE OF INSURED’S BANKRUPTCY RECEIVER 
TO GIVE PROMPT NOTICE OF FIRE LOSS HELD NOT TO AFFECT 
MORTGAGEES’ RIGHTS. 

Where fire policies, indorsed as being payable to insured mortgagor and 
mortgagees of insured property as their respective interests may appear, provided 
that on insured’s failure to give required proof of loss mortgagee shall give such 
proofs of loss within 60 days after notice of such failure, failure of insured or its 
bankruptcy receiver to give notice of loss with required promptness did not af- 
fect rights of mortgagees to recover on policies. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


4. INSURANCE—FIRE POLICY GIVING MORTGAGEE 60 DAYS TO FUR- 
NISH PROOF OF LOSS AFTER NOTICE OF INSURED’S FAILURE 
CREATED INDEPENDENT CONTRACT BETWEEN MORTGAGEES 
AND INSURERS. 


Where fire policies indorsed as being payable to insured mortgagor and mort- 
gagees of insured property as their respective interests may appear, provided 
that, on insured’s failure to give required proof of loss, mortgagee shall give such 
proofs of loss within 60 days after notice of such failure, such provision created 
between mortgagees and insurers an independent contract, distinct from that of 
an assignee, or one who merely claims through insured owner, 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


5. INSURANCE—STANDARD MORTGAGEE CLAUSE AS TO PROOF OF 
LOSS WILL BE READ INTO FIRE POLICIES PAYABLE TO INSUR- 
ED AND MORTGAGEES AS INTERESTS MAY APPEAR. 

Where fire insurance policies were indorsed as being payable to insured an¢ 
to its mortgagees as their respective interests may appear, but did not contain 
standard mortgagee clause giving mortgagee 60 days after notice of insured’s 
failure to render proof of loss to make such proof of loss, held} that such clause 
will be read into the policies. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


6. INSURANCE—APPOINTMENT OF BANKRUPTCY RECEIVER FOR IN- 
SURER DOES NOT “TRANSFER POSSESSION.” VOIDING FIRE POL- 
iz. 

Appointment by federal court of receiver in bankruptcy for insured does not 
void fire policies, under policy provision that it shall be void on change of pos- 
session without insurers’ consent, since possession of the court through its re- 
presentative remains possession of those entitled thereto. 

(For other caes, see Insurance, Dec. Dig. § 328[10].) 

Appeal from Trial Term, New York County. 


Action by the Greenwich Bank against the Hartford Fire Insurance Com- 
pany of Hartford, Conn., the Hempstead Plains Company, and others. From a 
judgment on a verdict directed by the court for defendant Insurance Company, 
after a trial at Trial Term (127 Misc. Rep. 408, 216 N. Y. S. 315), plaintiff and the 
other defendant appeal. Reversed, and new trial ordered. 
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Argued before Dowling, P. J., and Merrell, Finch, and McAvoy, JJ. 

Goldstein & Goldstein, of New York City (Frank C. Laughlin, of New York 
City, of counsel, and Thomas G. Frost and Joseph W. Kirkpatrick, both of New 
York City, on the brief), for appellant Greenwich Bank. 

Burnstine & Geist, of New York City (Henry C. Burnstine, of New York 
City, of counsel), for appellants Hempstead Plains Co., New Netherland Bank 
of New York, and Wilds, trustee. 

Frederick T. Case, of New York City, for respondent. 

Fincu, J. This action is based upon a fire insurance policy. The learned cour. 
at Trial Term directed a verdict for the defendant upon the ground that the as- 
sured lost its rights under the policy, because it failed to give immediate notice 
of loss, as required by the policy, for the reason that an agent of the assured 
mistakenly assumed that the policy had lapsed. For the reasons hereinafter 
given, the judgment must be reversed, and a new trial ordered. The facts, in so 
far as necessary to indicate the reasons for our decision, are briefly as follows: 

The action is one of nine actions upon nine separate insurance policies against 
the respective insurers. It was stipulated that they should be tried as one, that 
separate judgments should be entered, that one appeal should be taken, and that 
the judgments in the other actions should abide the event of this appeal. All of 
said policies are in the standard form upon the same property of the Alexandre 
Works, Inc. The policy involved in the case at bar was issued to “the Alexandre 
Works, Inc., for account of whom it may concern and/or as interest may appear.” 
It further provides: e 

“Loss, if any, payable to the Hempstead Plains Company, the Greenwich 
Bank, and the New Netherland Bank of New York, as their respective interests 
may appear. 

Of the other policies, five were issued to “Alexandre Works, Inc., as owner,” 
two were issued to “Alexandre Works, Inc., and/or the Greenwich Bank, as 
interest may appear.” All of the policies insured “Alexandre Works, Inc., for 
account of whom it may concern.” All of the policies also mentioned the Hemp- 
stead Plains Company, the Greenwich Bank, and the New Netherland Bank of 
New York as mortgagees or payees. 


There were two fires; the first occurred January 29, 1922, and the second 
February 17th of the same year. The notice of loss was mailed to the insurance 
company March 1, 1922. The facts relied on to justify the delay follow: The 
assured’s broker turned over all the fire insurance policies, except the ones here 
involved, to the adjusters who had been employed, to represent the insured. The 
policies here in suit were not turned over, because the broker of the assured as- 
sumed that the defendant companies would not be liable for the loss, since they 
had refused to transfer the policies to the receiver in bankruptcy, who had been 
appointed by the United States District Court for the assured. 

[1] It cannot be said as a matter of law that the notice of loss given in the 
case at bar did not comply with the policies. As already noted, there were two 
fires, the first doing some $17,000 worth of damage, and the second doing some 
$300,000 worth of damage. From the time of the first fire until notice of loss 
was given 32 days elapsed, and from the time of the second fire 13 days. The 
wording of the policies is, not that notice must be given within a definite period 
of time, but the word “immediate” is used, which presupposes some indefiniteness 
as to time, even though short, and has been construed ‘by the court to mean 
“within a reasonable time under all the circumstances of the case.” In Solomon 
y. Continental Fire Ins. Co., 160 N. Y. 595, 600, 55 N. E. 279, 280 (46 L. R. A. 682, 
73 Am. St. Rep. 707), the court said: 

“Whether, under all the circumstances, immediate notice was given within 
the meaning of the policy, when fairly construed, was the question to be deter- 
mined in this case. The word ‘immediate,’ like ‘forthwith, does not mean in- 
stantly; but immediate notice is notice within a reasonable time. In determining 
what was a reasonable time, it was necessary for the referee to take into con- 
sideration the situation of the plaintiff and all the circumstances by which he was 
ssurrounded. If they justified him in finding that the plaintiff used due diligence 
in discovering the policy, in ascertaining what it required and in preparing and 
serving the notice of loss, then the referee was justified in determining that 
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the notice was sufficient under the provisions of the policy. May, in his work on 
Insurance, in effect says that, if the notice is required to be immediate, the re- 
quirements will be met if it is given with due diligence under the circumstances 
of the case, and without unnecessary and unreasonable delay, of which the jury 
are ordinarily the judges.” 

[2] At the time of the fires, the assured was not in default under the policies. 
The insurance companies had received the premiums and issued protection for 
loss in accordance with the provisions of the policies. It is true that they cannot 
be made to pay, except in accordance with the terms of the contract, and no 
court can substitute another contract for that which the parties have made for 
themselves. But the terms of the contract as made should receive such a con- 
struction as fairly to carry out the intention of the parties as expressed in the 
whole contract. The provisions of the contract requiring immediate notice must 
be considered as having been placed therein for the protection of the insurance 
companies. There is nothing in this record to show that there is any issue as 
to an injury or change of position on the part of the insurance companies because 
of the failure sooner to give notice. 

Certainly the time elapsing between the last fire on the 17th day of Febru- 
ary and the time of the sending of the notice cannot be said as matter of law 
to have caused the insured to lose its rights under the policies. Assume that 
the assured for 2 or 3 days was under the mistaken assumption that the policies 
had lapsed, and delayed giving notice of loss for that period. Could it be con- 
tended that the companies might plead, as a complete defense against the rights 
which they had assumed under these policies, the failure to give immediate notice 
of loss because of this mistaken assumption on the part of the assured? If 
this is not so, then it is difficult to see how the delay in the case at bar would 
be fatal as matter of law. In Solomon v. Continental Fire Ins. Co., supra, from 
which the quotation above is taken, it appears that it was not until 50 days after 
the fire that the policy was found, and it was there held it could not be said 
as a matter of law that the service of the notice was too late under the require- 
ments of the policy. 

[3, 4] There are, however, other facts in the case at bar upon this question 
of notice which cause us to arrive at the same result. As already noted, the in- 
dorsements on the policies said: 

“Loss, if any, payable to the Hempstead Plains Company, the Greenwich 
Bank, and the New Netherland Bank of New York, as their respective interests 
may appear.” 

Whether or not the receiver, standing in the place of the mortgagor, gave 
notice of loss with sufficient promptness under the circumstances. of this case, 
does not affect the rights of any of these other claimants. The policies provide: 

“Upon failure of the insured to render proof of loss, such mortgagee shall, 
as if named as insured hereunder, but within 60 days after notice of such failure, 
render proof of loss, and shall be subject to the provisions hereof as to appraisal 
and times of payment and of bringing suit.” 

Because of the situation of the parties, and of the fact that the mortgagee 
would not be in possession of the premises, the requirements of notice of loss 
do not apply to the mortgagee equally with the owner. This much may at least 
be said: That it is clear under the wording of the policies that, where such a 
mortgagee or payee clause was affixed, as in the case at bar, the effect of such a 
clause was to create between the mortgagee and the insurance companies an 
independent contract distinct from that of an assignee or one who merely claims 
through the owner. Heilbrunn v. German Alliance Ins. Co., 140 App. Div. 557, 
125 N. Y. S. 374; affirmed 202 N. Y. 610, 95 N. E. 823. In McDowell v. St. Paul 
Fire & Marine Ins. Co., 207 N. Y. 482, 101 N. E. 457, Judge Miller, writing for a 
majority of the court, said: 

“It was plainly the intention of the parties that the‘plaintiff, as mortgagee, 
should have an interest in the insurance superior to that of the owner. The loss 
was to be first payable to the plaintiff. The defendant’s construction of the 
contract defeats that purpose. It permits the destruction of that interest after 
a loss has occurred by the arbitrary refusal of the insured—i. e., the owner—to 
make proof of loss. It is reasonable that those conditions which affect the risk, 
while it is subsisting, should apply alike to mortgagor and mortgagee, unless 
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the parties have expressly stipulated otherwise by attaching a mortgagee clause. 
It is unreasonable that, after a loss has occurred, the interest of the mortgagee 
should be subject to the caprice of the owner; and that is equally true, whether 
there be a mortgagee clause or merely an indorsement, as in the case at bar.” 

[5] While, as noted in but five of the policies, and in respect of the interest 
of the Hempstead Plains Company, only, was the standard mortgagee clause in- 
corporated, such clause is to be read into all the policies, since they are payable 
as interest may appear, and the particular interest, where not defined, is but a 
matter of proof. As was said by Judge Miller in McDowell v. St. Paul Fire 
& Marine Ins. Co., supra, in discussing the rights of a mortgagee under a policy 
without a mortgagee clause, but payable “as interest may appear”: 

“This court decided in Heilbrunn v. German Alliance Ins. Co., 202 N. Y. 610 
[95 N. E. 823], that the said later provisions, relating in terms to the ‘insured’ or 
mortgagor, did not apply to a mortgagee, and adopted the opinion of Mr. Justice 
Scott on the point. Vide, 140 App. Div. 557 [125 N. Y. S. 374]. There was a 
mortgagee clause attached to the policy in that case, but the reasoning of that 
opinion applies with equal force to a case like this, in which, by an indorsement 
on the policy, an interest is created by the act of the parties in favor of a 
mortgagee.” 

It therefore follows that, as to the mortgagee defendants appellants in the 
case at bar, the same requirements as to time of mailing notice of loss required 
of the owner cannot be said to apply to them. 

[6] We are thus brought to a consideration of the ‘question, raised by the 
respondent, that the appointment of a temporary receiver in bankruptcy of itself 
voids the policies in question. Upon principle, it would not seem, where the 
court places the property in the hands of a temporary holder, acting as the rep- 
resentative of, and under the direction of, the court, for the purpose of preserv- 
ing the assets for the benefit of all those who have claims therein, that such an 
act would violate a provision in a policy providing that it shall be void upon a 
change of possession without the consent of the insurer. The possession of the 
court, through its representative, still remains the possession of those entitled 
thereto. Such an act is certainly of a totally different character than when the 
person entitled to possession has voluntarily transferred the possession of the 
same to that of another. Certainly, under the common law, considered in the 
light of seizin, it would not be held that such a temporary holding for the benefit 
of those entitled thereto as is undertaken by the court in the appointment of a 
receiver would amount to a voluntary transfer of possession, which latter would 
seem to be what is prohibited by the terms of the insurance policies without the 
consent-of the insurer, and it has been distinctly so held. In 17 A. L. R. 382, being 
the note to Bowling v. Continental Ins. Co., it is said: 

“Effect of Appointment of Receiver—The rule seems well settled that the 
appointment of a receiver does not violate a provision that the policy shall be 
void if any change takes place in the interest, title, or possession of the insured 
property; the possession under such circumstances being that of the court, 
o—- the receiver, who holds the property for the benefit of all parties inter- 
ested.” 

In Bowling v. Continental Ins. Co., 86 W. Va. 164, 103 S. E. 484, 17 A. L. 
R. 382, overruling Bronson v. New York Fire Ins. Co., 64 W. Va. 494, 63 S. E. 
283,19 L. R. A. (N. S.) 643, 16 Ann. Cas. 868, it is said: 


“The appointment of a receiver does not effect a change of title to the pro- 
perty. He is merely a custodian or caretaker, acting for and under the direction 
of the court, whose representative he is. When he assumes possession of the 
Property, he does so in the capacity of temporary occupant, whose only duty 
is to preserve the assets intrusted to him pending the determination of the court 
respecting conflicting claims thereto, and, if in favor of the owner, to return his 
Property to him intact, as far as possible under the circumstances. The receiver 
enjoys none of the beneficial incidents which ordinarily are characteristic of a 
legal possession. He represents not his own but the interests of others.” 

In Walradt v. Phoenix Ins. Co. of Hartford, 136 N. Y. 377, 32 N. E. 1065 
(32 Am. St. Rep. 752), the Court of Appeals said: 

“The change of possession produced by the levy and the action of the sheriff 
remains to be considered. The policy is not avoided, by the terms of the con- 
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dition referred to, by every change of possession that may take place in the pro- 
perty. A change of occupants, without increasing the hazard, is excepted from 
the operation of the condition, and does not invalidate the insurance.” 

The appointment of the receiver by the court therefore did not void the 
policies. The judgment appealed from should be reversed, and a new ttrial 
ordered, with costs to the appellants.to abide the event. 


Judgment reversed, and new trial ordered, with costs to the appellants to 
abide the event. All concur. 


B. N. EXTON & CO., INC., v. HOME FIRE & MARINE INS. CO. et al. 
Supreme Court, Appellate Division, First Department. December 30, 1927. 
225 New York Supplement 714. 

1. INSURANCE—FIRE POLICY ON ALL GOODS OF WAREHOUSEMEN 


OR HELD BY IT IN “TRUST” COVERS ALL GOODS STORED IN 
WAREHOUSE. 


Fire insurance policy on “property of insured, or held in trust or on com- 
mission, or sold, but, not delivered,” held to cover all goods stored in warehouse 
of insured, and was not restricted to goods held in trust in strict sense, but ex- 
tends to common bailments. 


(For other cases, see Insurance, Dec. Dig. § 164[2].) 


2. INSURANCE—BAILOR OF GOODS DESTROYED IN WAREHOUSE 
MAY SUE INSURER DIRECTLY ON FIRE POLICY COVERING 
GOODS STORED, IF INSURER SETTLED WITH WAREHOUSEMAN 
WITH KNOWLEDGE OF BAILOR’S RIGHTS. 


Under fire insurance policy covering all goods held by warehouseman in 
trust or on commission, if a fire loss occurs thereunder, and insured warehouse- 
man refuses to include the claim of any owner or bailor of goods destroyed, and 
insurer settles with warehouseman nominated as assured in policy, with knowl- 
edge of rights to coverage of bailor of destroyed goods, bailor may sue insurance 
company directly. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 


Submission of controversy on an agreed statement of facts, between B. N. 
Exton & Co. Inc., plaintiff, and the Home Fire & Marine Insurance Company 
and others, defendants. Judgment directed for plaintiff for amount demanded in 
the submission, with interest from the date of demand, May 1, 1923, to be ap- 
portioned in accordance with the provisions of the policies of the defendants. 

j Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Proskauer, 
JJ. 


Prentice & Townsend, of New York City (Robert Kelly Prentice, of New 
York City, of counsel), for plaintiff. 


Cardozo & Nathan, of New York City (Edgar J. Nathan, of New York City, 
of counsel), for defendants. 


McAvoy, J. Plaintiff and defendants submit this controversy which arose in 
respect to the aplication of proceeds of insurance policies on losses which oc- 
curred in a warehouse. A manufacturer of paper delivered to the owners of the 
warehouse 19 rolls of paper, which the warehouse owner and purchaser claimed 
was not the quality purchased, and therefore rejected the paper. The Brown 
Company, assignors of plaintiff, agreed to cancel the purchase, and requested 
the warehouseman to hold the merchandise in its place until further direction. 
The warehouse agreed to do so, and while the paper was in its custody it was 
destroyed by fire in January, 1923, resulting in a loss to the owner of the paper. 
The ‘broker for the paper manufacturers, plaintiff here, paid the loss to its 
customer and took an assignment of the paper manufacturer's claim. The ware- 
housemen had not agreed expressly to become liable for the property in its 
warehouse, but would have been liable for negligence. This particular fire, how- 
ever, is not alleged to have been caused by negligence on the part of the ware- 
housemen. The warehousemen held policies in the defendant companies to the 
aggregate amount of $61,000, which covered: 


“The property of the insured or held in trust, or on commission, or sold, = 
not delivered, or held on joint account with others, and also the property © 
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others, for which the assured may be or agree to become liable in case of loss 
or damage by fire.” 

The warehouse company lost property to the amount of over $55,000 by this 
fire. It claimed this amount, but would not include any claim for the lost mer- 
chandise of the paper manufacturer. The defendant insurance companies settled 
with the warehousemen for the amount of their loss, exclusive of the paper 
manufacturing company’s loss, with knowledge of the facts. The Brown Com- 
pany, the paper manufacturer, then, as heretofore stated, assigned its claim to 
the amount of its loss to this plaintiff. 

{1, 2] The rule is established that a policy on goods held in trust or on com- 
mission will cover all the goods with which the party procuring the policy is 
intrusted. Such policy is not restricted in terms to goods held in trust in the 
strict sense, but extends to common bailments. The policy applies, not only 
to the interest of the one who takes out the insurance, but to the goods so held 
in trust or on commission by the bailee. This has been pointed out in the Utica 
Canning Company Case, decided in 1909 under the title of Utica Canning Co. v. 
Home Ins. Co., 132 App. Div. 420, 116 N. Y. S. 934, and also in Lewis v. Home 
Ins. Co., 199 App. Div. 556, 566, 192 N. Y. S. 170, affirmed 234 N. Y. 498, 138 N. E. 
421. Both of these authorities, although pronounced by divided courts, remain 
the law covering this question of liability of insurance companies to bailors on 
policies of insurance issued to the warehousemen or bailee with clauses as above 
set forth. The basic elements of these decisions are, firstly, that a policy cover- 
ing the property of the assured, or that held in trust or on commission, or sold, 
but not removed, is to be construed as covering the entire contents of the ware- 
house; and, secondly, it is the rule that, if a fire loss occurs under such policy, 
and the warehouseman refuses to include the claim of any owner or bailor 
of goods which are destroyed, and the insurance company settles with the ware- 
houseman nominated as the assured in the policy, with knowledge of the rights 
to coverage of the bailor of the goods destroyed, the bailor may sue the insurance 
company directly. 

{3] If there be ground for revision of this rule, which would forestall a suit 
by a bailor on a policy of insurance, which insures the bailee for goods in trust, 
or on commission, or sold, but not removed, such revision may not be made with- 
out direction from the Coyrt of Appeals in a decision of controlling effect. We 
find none. 

We therefore direct judgment for the plaintiff for the amount demanded in 
the submission, with interest thereon from the date of the demand, May 1, 1923, 
to be apportioned in accordance with the provisions of the policies of the de- 
fendants. 

Judgment directed for plaintiff for the amount demanded in the submission, 
with interest from the date of the demand, May 1, 1923, to be apportioned in 
accordance with the provisions of the policies of the defendants. Settle order 
on notice. All concur. 


WEINGARTEN vy. HARTFORD FIRE INS. CO., HARTFORD, CONN., 
And Three Other Cases. 
Supreme Court, Appellate Division, First Department. December 30, 1927. 
225 New York Supplement 733. 

INSURANCE—AS RESPECTS DEFENSE THAT CHATTEL MORTGAGE 
PREVENTED RECOVERY, INSURED’S TESTIMONY THAT SHE 
MADE AGREEMENT FOR CANCELLATION OF MORTGAGE HELD 
AGAINST PROBABILITIES. 

In action on fire insurance policies, in which insurers set up defense that 
chattel mortgage on property not provided for in policies prevented recovery, 
insured’s testimony that she had made an agreement before execution of policies 
not to renew chattel mortgage, and that mortgagee would rely on security given 
by 7 estate mortgage, held against probabilities, in view of testimony at former 
trial. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeals from Supreme Court, New York County. 

Separate actions by Annie Weingarten against the Hartford Fire Insurance 

ompany, Hartford, Conn., against the Sterling Fire Insurance Company, and 
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against the Virginia Fire & Marine Insurance Company. From four judgments 
for plaintiff, on verdicts directed by the court after a trial before the court and 
a jury, and from orders denying defendants’ motions for new trials, defendants 
appeal. Reversed, and new trial ordered. 

See, also, 219 App. Div. 560, 220 N. Y. S. 369. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Proskauer, 


Ellsworth Baker, of New York City, for appellants. 

Engel Bros., of New York City (J. B. Engel, of New York City, of counsel), 
for respondent. 

McAvoy, J. The policies in these suits contained the following clause: 

“Unless otherwise ordered by agreement in writing, added hereto, this com- 
pany shall not be liable for loss or damage to any property insured hereunder 
while incumbered by chattel mortgage, and during the time of such incumbrance 
the company shall be liable only for loss or damage to any other property in- 
sured thereunder.” 

The appellant’s contention is that the policies of insurance on which the 
actions are based were void by reason of a certain chattel mortgage covering 
the personal property insured by said policies. The plaintiff’s claim is that there 
was a valid agreement to release said chattel mortgage, made prior to the is- 
suing of said policies, and that therefore said chattel mortgage was not a lien 
thereon. 

Plaintiff owned and conducted a summer hotel at Fallsburgh, N. Y. 
The hotel was furnished. The furniture was insured by the policies in suit. At 
the close of the trial the court directed a verdict in favor of plaintiff for the 
amount covered by the policies. The mortgage covering the real property on 
which said hotel building was situated, to secure the payment of $5,000, provided 
that it covered said real property, together with all fixtures and articles of per- 
sonal property now or hereafter attached to or used in connection with the 
premises, all of which are covered by the mortgage.” 


Plaintiff also executed at the same time, and delivered to Ida Savitch, a 
chattel mortgage upon the personal property covered by the policies. On the 15th 
day of September, 1921, said chattel mortgage was renewed. It was conceded 
upon the trial that the personal property mentioned and described in the said 
chattel mortgage was included in the claim of loss. If the transaction between 
the plaintiff and Ida Savitch was such as to cancel said chattel mortgage, the 
defense is not of avail to defendant. We think it apparent, from the testimony 
offered here, that the object of plaintiff was to come within the opinion of this 
court on the former appeal, and designed to supply the missing proof there 
adverted to by the writer. 219 App. Div. 560, 220 N. Y. S. 369. 


At the former trial there was no claim that there was any agreement be- 
tween the parties as to the cancellation of the chattel mortgage. One Honig, 
who claimed to represent the mortgagee, testified that his client, the mortgagee, 
told him she was satisfied with her security, and he need not renew the chattel 
mortgage. This court remarked as to this evidence: 


“So far as this record goes, there is nothing to show that the expression of 
such intention on the part of the mortgagee (passing the question whether the 
husband of the mortgagee had authority to make such a statement on her behalf) 
was founded upon any consideration.” Weingarten v. Hartford Fire Ins.” Co., 
Hartford, Conn., 219 App. Div. 560, 562, 220 N. Y. S. 369-371. 

The court said further at the same page: 


“Nor did it involve any elements of estoppel, since it was not communicated 


to the plaintiff, and hence no opportunity was furnished to the latter to act in 
reliance thereon.” 


At the trial the plaintiff testified that she herself made the agreement. The 
intention to meet the question raised by the court seems impossible to escape. 
We think the finding there was such agreement is against the probabilities. 
The judgments and orders should be reversed, and new trials ordered, with costs 
to the appellants to abide the event. 

Judgments and orders reversed, and new trials ordered, with costs to the 
appellants to abide the event. All concur. 
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LITTRELL et al. v. ALLEMANNIA _— INS. CO. OF PITTSBURGH, PA., 
et al. 
Supreme Court, Appellate Division, Third Department. January 17, 1928. 
226 New York Supplement 243. 
1. INSURANCE—PROVISION FOR APPRAISAL IN STANDARD FIRE 
POLICY APPLIES BOTH TO PARTIAL AND TOTAL DESTRUCTION 
OF PROPERTY (INSURANCE LAW, § 121). 


Under standard fire policy issued pursuant to Insurance Law, § 121, pro- 
viding that, in case of disagreement as to amount of loss or damage, such loss or 
damage shall be appraised by appraisers selected by parties, provision for appraisal 
applies both in case of partial destruction and total destruction of property. ! 

(For other cases, see Insurance, Dec. Dig. § 567.) 


2. INSURANCE—STATUTE PROVIDING FOR APPRAISAL OF “LOSS” 
AND “DAMAGE” OF PROPERTY INSURED DISTINGUISHES BE- 
TWEEN PROPERTY ENTIRELY AND PARTIALLY DESTROYED 
(INSURANCE LAW, § 121). 

Insurance Law, '§ 121, providing for appraisal in fire policy to determine loss 
or damage to property, indicates distinction in respect to property entirely de- 
stroyed or partially destroyed; word. “loss” implying that property is no longer in 
existence, and word “damage” implying that property still exists, although in dam- 
aged form. 

(For other cases, see Insurance, Dec. Dig. § 567.) 


Appeal from Supreme Court, Schenectady County. 

Action by James Littrell and another against the Allemannia Fire Insurance 
Company of Pittsburgh, Pa. and others. From a judgment of the Supreme 
Court entered in Schenectady county August 11, 1927, on the verdict of a jury 
in favor of plaintiffs and from an order denying defendants’ motion to dismiss 
the complaint, defendants appeal. Reversed on the law, and complaint dis- 
missed. 

Argued before Cochrane, P. J., and Van Kirk, Hinman, Davis, and Whit- 
myer, JJ. 

Ainsworth, Sullivan & Archibald, of Albany (Charles B. Sullivan. of Albany, 
of counsel), for appellants. 

McMullen & Ward, of Schenectady (John J. McMullen, of Schenectady, of 
counsel), for respondents. 

CocuraANnE, P. J. [1] This is an action to recover for total loss by fire of a 
dwelling and household furniture therein contained. The property was covered 
by a policy of fire insurance issued by the defendants. The policy in standard form 
contained the usual appraisal provisions as follows: 

“In case the insured and this company shall fail to agree as to the amount 
of loss or damage, each shall, on the written demand of either, select a competent 
and disinterested appraiser. The appraisers shall first select a competent and disin- 
terested umpire; and, failing for fifteen days to. agree upon such umpire then, 
on request of the insured or this company, such umpire shall be selected by a 
judge of a court of record in the state in which the property insured is located. 
The appraisers shall then appraise the loss and damage, stating separately sound 
value and loss or damage to each item; and, failing to agree, shall submit 
their differences only to the umpire. An award in writing, so itemized, of any 
two when filed with this company shall determine the amount of sound value and 
loss or damage.” 

The defendants in writing, demanded the selection of appraisers. The re- 
spondents refused on the ground that the appraisal provisions of the policy only 
applied to a partial destruction but not to a total destruction of the property. The 
respondents rely on the cases of Rosenwald v. Pheenix Insurance Co., 50 Hun, 172, 
3.N. Y. S. 215, and Lang v. Eagle Fire Co., 12 App. Div. 39, 42 N. Y. S. 539. Per- 
haps those cases differed somewhat from the present case both in respect to the 
facts and the language of the policies. But, if it be said that they lay down a 
general rule that no appraisal may be had where there is a total loss, then we are 
not in accord with that doctrine. Courts in other jurisdictions have criticized or 
refused to follow those cases. Stout v. Phoenix Assurance Co. of London, 65 N. J. 
Eq. 566, 56 A. 691; Williamson v. Liverpool & London & Globe Ins. Co. (C. C. 
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A.) 122 F. 59; Adams v. New York Bowery Fire Insurance Co., 85 lowa, 6, 11, 
51 N. W. 1149. 

[2] The policy in the present case was issued October 19, 1925, pursuant to 
section 121 of the Insurance Law, providing for a standard form of policy. That 
statute specifically makes the appraisal provisions in the standard policy apply to 
“lost or damaged property,” and requires the appraisers or appraiser and umpire 
to ascertain the “amount of said loss or damage” in respect to the property. We 
think the words “loss” and “damage” were designedly used to indicate a distinction 
in respect to property entirely destroyed or partially destroyed. + The policy in this 
case carries out the intent of the statute and makes the same distinction between 
“loss” and “damage.” The word “loss” implies that the property is no longer 
in existence, whereas the word “damage” implies that it still exists although in 
damaged form. We agree with what was said in Williamson v. Liverpool & 
London & Globe Ins. Co. (C. C. A.) 122 F. 59, 61, where the court in discussing 
similar provisions in a policy said: 

“It will be noticed that the appraisers were to determine the sound value and 
the loss or damage; that is to say, if the property was entirely destroyed, they 
were to determine the loss, and, if it was partially destroyed, the damage.” 

No good reason exists why there should be a distinction in respect to prop- 
erty totally or partially destroyed. The appraisers can make the appropriate esti- 
mates in one case as well as in the other, and we ,think such is the intent of the 
statute and the policy issued pursuant thereto. 

It follows that the judgment and order should be reversed on the law, and 
the complaint dismissed, with costs. 

Judgment and order reversed on the law, with costs, and complaint dismissed, 
with costs. All concur. 


ORWAT et al. v. HTNA INS. CO. 
Supreme Court, Trial Term, Erie County. January 17, 1928. 
226 New York Supplement 278. 
1. INSURANCE—INSURER WAIVED RIGHT TO PROOF OF LOSS BY 
DISCLAIMING LIABILITY ON FIRE POLICY. 
By disclaiming liability on fire insurance policy on the ground that the loss was 
not covered thereby, insurer waived its right to proof of loss. 
(For other cases, see Insurance, Dec. Dig. § 559[1].) 


2. INSURANCE—AMBIGUOUS DESCRIPTION IN FIRE POLICY SHOULD 
BE CONSTRUED MOST FAVORABLY TO INSURED. 
If the description of the insured premises is ambiguous, that meaning should be 
given which is most favorable to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—FIRE POLICY ON BUILDING AND ADDITIONS AT 
CERTAIN STREET NUMBER HELD TO COVER LOSSES TO REAR 
OF TWO BUILDINGS AT SUCH ADDRESS CONNECTED BY INTER- 
VENING STRUCTURE.. 
Fire insurar.ce policy “on the frame dwelling and addition’ thereto, including 

foundations, porches, verandas, * * * and all other permanent fixtures and im- 

provements, contained in, attached, or pertaining thereto,” at a certain street number, 

held to cover a fire loss at such street address to a frame cottage in the rear of a 

frame two-flat building and connected thereto by an intervening structure. 
(For other cases, see Insurance, Dec. Dig. § 163[2].) 


Action by Mary Orwat and another against the ZEtna Insurance Company to 
recover fire loss under an insurance policy. Judgment for plaintiff named. 

Madge Taggart Doyle, of Buffalo (Bernard B. Swartz, of Buffalo, of coun- 
sel), for plaintiffs. 

Shire & Jellinek, of Buffalo (James M. H. Wallace, of Buffalo, of counsel), 
for defendant. ; 

Noonan, J. This action is to recover for damages caused by fire under policy 
of insurance issued by defendant. At the close of the trial there was no disputed 
question of fact for the jury, so the case was submitted to the court for decision. 

On November 1, 1926, the plaintiff, Mary Orwat, owned, in fee, the premises 
known as No. 218 Orlando street in the city of Buffalo, N. Y., consisting of a lot 
30 x 110.5 feet and the buildings thereon. In the front was a two-flat frame build- 
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ing, and in the rear a frame cottage. These buildings were firmly connected with 
each other by a structure, called a shed, about 12 feet long, 8 feet high, and 6 
feet wide, and inclosed on all sides. 

On said day, about 11 p. m., while the plaintiff was away from home, a 
fire occurred in said cottage, causing a loss which said plaintiff claims was cov- 
ered by the following insurance policies: One for $1,000, which specifically covered 
“the frame building and additions thereto * * * situate im the rear 218 Orlando 
street.” One for $1,500, $1,000 on the front buildings and $500 on rear, and 
“additions.” One for $2,000, issued by defendant, ‘on the frame dwelling and 
additions thereto, including foundations, porches, verandas, * * * and all other 
permanent fixtures and improvements, contained in, attached, or pertaining thereto, 
situate No. 218 Orlando street, in Buffalo, N. Y.” 

All of said companies were notified about the fire and the resultant loss, and 
the defendant disclaimed liability, on the sole ground that its policy did not cover 
the building damaged by the fire, and did not take any part in the adjustment 
of the loss, which was carried through by the other companies. After the usual 
appraisal the adjusters fixed the loss at $1,559.19, and apportioned it as follows: 
Ten forty-fifths (10/45) to the first company; fifteen forty-fifths (15/45) to the 
second company, which assumed liability in proportion to the whole amount of 
its policy, and not on the proportion to the $500 specifically covering the cottage 
that was damaged; and twenty forty-fifths (20/45), or $692.97, to the defendant. 
The other paid the losses as adjusted, and the defendant is contesting the claim 
against it on two grounds: (1) That proper proof of loss was not filed in time. 
(2) That its policy did not cover the building damaged by the fire. 

[1] There is no merit in the first defense. By disclaiming liability it waived 
its right to proof of loss. 33 C. J. 32, § 694; Cornell v. Travelers’ Ins. Co. of 
Hartford, 120 App. Div. 459, 104 N. Y. S. 999; aff. 192 N. Y. 587, 85 N. E. 1107; 
Dobson v. Hartford Fire Ins. Co., 86 App. Div. 115, 83 N. Y. S. 456, affirmed 179 
N. Y. 557, 71 N. E. 1130; Heilner v. China Ins. Co. (Super. Ct.) 18 N. Y. S. 
177; Post v. A&tna Ins. Co., 45 [43] Barb. 353. 

(2, 3] There is also no merit to the second defense. If the description of the 
insured premises is ambiguous, that meaning should be given which is most favor- 
able to the insured. Rickerson v. Hartford Fire Ins. Co., 149 N. Y. 307, 43 N. E. 
856; Gertner v. Glens Falls Ins. Co. of Glens Falls,'193 App. Div. 836, 184 N. Y. 
S. 669, aff. 233 N. Y. 568, 135 N. E. 921. In the former case the policy described 
the premises as the building and additions at a certain street number, and there 
were two buildings owned by the insured at that street number, one on the front 
and the other at the rear of the lot, and connected externally by an intervening 
structure. That is exactly the situation in the instant case. Any other rule of con- 
struction would enable the defendant to avoid its just obligations. If the fire had 
occurred in the front building, the defendant might, under its theory of the con- 
_ disclaim liability on the ground that its policy covered only the cottage in 
the rear. 

The principles of law in Rickerson Case have been followed in many subse- 
quent cases (Bushey & Sons v. American Ins. Co., 237 N. Y. 25, 142 N. E. 340, and 
cases cited; Ayers v. Palatine Ins. Co., Limited, of London, Eng., 234 N. Y. 334, 
137 N. E. 608), and judgment may be entered in favor of the plaintiff, Mary Orwat, 


against the defendant for $692.92 damages, with interest thereon from January 
1, 1927, with costs. 


BACH v. NORTH DAKOTA MUTUAL FIRE INS. CO. OF NORTH DA- 
KOTA. (No. 5363.) 
Supreme Court of North Dakota. Jan. 14, 1928. 
217 Northwestern Reporter 273. 
(Syllabus by the Court.) 

1. INSURANCE—PERSON INSURED BY DOMESTIC MUTUAL INSUR- 
ANCE COMPANY OTHER THAN LIFE IS MEMBER OF COMPANY, 
AND POLICY. CONCERNING VALIDITY THEREOF, IS SUBJECT 
TO STATUTES (COMP. LAWS 1913, § 4871.) 

Under section 4871 ‘of the Compiled Laws of 1913, every person insured by a 
domestic mutual insurance company, other than life, is a member of the company 
while the policy is in force, and the policy, so far as its ivalidity is concerned, is 
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subject to the statutory provisions governing the relations between mutual insurance 
companies and their members. 


(For other cases, see Insurance, Dec. Dig. § 152[3).) 


2. INSURANCE—MUTUAL FIRE INSURANCE POLICY CONTAINING 
STANDARD MORTGAGE CLAUSE HELD SUBJECT TO STATUTE 
CONCERNING EFFECT OF FAILURE TO PAY PREMIUMS (COMP. 
LAWS 1913, § 4874). 

Where a mutual fire insurance policy contains a standard mortgage clause, under 
which the loss, if any, is payable to a mortgagee, and which provides that, in case the 
mortgagor or owner shall neglect to pay the premium, the mortgagee will pay the 
same, the insurance contract is subject to the provisions of section 4874 of the 
Compiled Laws of 1913, prescribing the effect of the failure to pay premiums as 
required. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


3. INSURANCE—MUTUAL FIRE INSURANCE POLICY, ON WHICH 
FULL PREMIUM HAS NOT BEEN PAID BY CASH OR NOTE, IS 
VOID DURING PERIOD OF NONPAYMENT (COMP. LAWS 1913, § 
4874). 

Following Montgomery v. Harker, 9 N. D. 527, 84 N. W. 369, Montgomery, v. 
Whitbeck, 12 N. D. 385, 96 N. W. 327, and Lamb v. Insurance Co., 18 N. D. 253, 119 
N. W. 1048, it is held that section 4874 of the Compiled Laws of 1913 renders void, 
during the period of nonpayment of premium, a policy of mutual insurance upon 
which the full premium has not been paid in cash or notes. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


4. INSURANCE—MUTUAL FIRE INSURANCE POLICY, DECLARED 
VOID BY STATUTE FOR NONPAYMENT OF PREMIUM, IS VOID 
i913 § e784). OWNER MEMBER AND MORTGAGEE (COMP. LAWS 
A mutual insurance policy, declared void by statute for nonpayment of premium 

by a member, is void as to both the owner member and to a mortgagee. 
(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Appeal from District Court, Ward County; A. G. Burr, Judge. 


Action by C. B. Bach, executor of the estate of W. L. Millar, deceased, against 
the North Dakota Mutual Fire Insurance Company of North Dakota. From a 
judgment for the defendant, plaintiff appeals. Affirmed. 

John H. Lewis, of Minot, for appellant. 

Ritchie & Ployhar, of Valley City, for respondent. 

Birpzeti, C. J. This is an action brought by a mortgagee to recover for a 
loss sustained by the destruction of premises upon which the defendant, a mutual 
insurance company, organized under the laws of this state, had issued a policy, con- 
taining a loss payable clause in favor of the mortgagee. From a judgment in 
favor of the defendant the plaintiff has appealed. The case was tried before Hon. 
A. G. Burr, a judge of the district court, now a member of this court. The facts 
and the view of the law which was considered controlling are sufficiently stated 
in a memorandum decision of Judge Burr, as follows: 

“The plaintiff in this case made a loan to one David Houston, Jr., and to secure 
the payment of the amount of indebtedness Houston gave the plaintiff a mortgage 
upon real estate in this county, and as part of the terms of said mortgage agreed 
to ‘keep the buildings erected and to be erected upon the above-described prem- 
ises insured against loss and damage by fire in an amount approved by the party of 
the second part (Millar) * * * said policy of insurance to be, loss, if any, made 
payable to said second party. * * *’ There is nothing before the court to show 
what amount of policy the plaintiff required, but the said Houston applied for 
an insurance policy from the defendant in the sum of $300, and the defendant issued 
the insurance policy involved in this case. It is stipulated that the defendant never 
received any premium for this policy, and notified the said Houston that the premium 
had not been paid. It is stipulated also that the said Houston had mailed the 
premium to the defendant, but the defendant, not receiving the premium, entered 
a notation on its records to the effect that this policy was not in force. The policy 
was issued under the provisions of section 4874 of the Code, and other sections, 
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dealing with domestic mutual insurance companies. In accordance with the agree- 
ment made between the plaintiff and Houston, the defendant attached to its policy 
what is known as ‘North Dakota standard policy, mortgage clause with full con- 
tribution,’ which clause contains the following provisions, among others, ‘This in- 
surance, as to the interest of the mortgagee only, therein, shall not be invalidated by 
any act or neglect of the mortgagor or owner of the within described property ;’ 
‘in case the mortgagor or owner shall neglect to pay any premium due under 
this policy the mortgagee shall on demand pay the same;’ and ‘this company reserves 
the right to cancel this policy at any time as provided by its terms, but in such case 
this policy shall continue in force for the benefit only of the mortgagee for ten 
days after notice to the mortgagee of such cancellation and then cease, and shall 
this company shall have the right on like notice to cancel this agreement.’ Evidently 
this latter clause means ‘also,’ or similar word for one of the ‘shalls.’ It is stipulated 
that the company did not give the plaintiff ten days’ notice of intention to cancel 
the contract of insurance. The plaintiff claims that as between him and the defend- 
ant the policy was in force at the time the loss occurred. 

“Plaintiff had entered into a contract with Houston whereby Houston was to 
furnish a policy of insurance. In compliance with this part of .his’ mortgage con- 
tract, Houston tenders the insurance policy in issue. Whether this policy so tendered 
was a compliance with his mortgage contract was a matter between the plaintiff and 
Houston. In any event, Houston tendered this form of contract, and it was the 
duty of the plaintiff to know just what kind of an insurance policy he was getting. 
Whether he actually knew the facts and their legal effect it is immaterial. He 
knew the mortgagor tendered a policy in a domestic mutual insurance company. He 
knew that, in accordance with the provisions of the statute, in case the premium was 
not ‘paid in cash or unconditioned notes within sixty days from the date of issue, 
the policy shall become and be absolutely void and to remain void during the non- 
payment of such fee, and upon payment of the premium as above provided such 
policy shall reattach.’ The plaintiff, therefore, knew that in order to have a valid 


policy of insurance in this company it was necessary, not only to have a policy issued, 
but also to have the premium paid within sixty days from the date of issue. It 
was his duty to know and see that the premium was paid if he was going to accept 
this policy as a compliance with the mortgage contract. To make the policy of 
insurance complete there had not to be only the issuance of a policy but also the 
payment of the premium. In other words, Houston never really tendered a policy 


of insurance upon which: the plaintiff could recover. It never had life. It is not a 
case of a living policy lapsing. It is not a case of a valid policy being in existence, 
and thereafter some occasion would arise whereby the company had the right to 
cancel. In such case notice of intent to cancel would be given to the mortgagee. 
Neither are we concerned with what might have been the effect in case the loss 


had occurred within 60 days after the date of the policy contract. The loss oc- 
curred long after. 


“The mortgagor had agreed to enter into an insurance contract for the benefit 
of the mortgagee. He submitted to the mortgagee a purported policy which had 
printed thereon a copy of the statute relative to the payment of the premium. 
The mortgagee is bound to know that this policy is not good, and therefore the 
mortgagee clause of no effect, unless the premium is paid, and the payment of the 
premium was not prevented by the defendant. This is not a case where the 
mortgagor and the defendant enter into a contract for the purpose of aiding the 
mortgagor to carry out his contract with the mortgagee. The defendant is not 
bound by any agreement between the mortgagor and mortgagee to give the mort- 
gagee, the plaintiff, a valid policy of insurance. The defendant is bound by its own 
contract only, and the laws governing the same. It is immaterial to the defendant 
whether the policy of insurance tendered was such as the plaintiff had the right 
to demand from the mortgagor. It was upon the mortgagor that the mortgagee 
relied to get a valid policy of insurance, not the defendant. If the plaintiff risked 
his right to an insurance policy on the supposition that the mortgagor would pay 
the premium, that was his risk. This is not a case where the policy was issued as 
an inducement for him to enter into the mortgage contract. 


“Tt is true the mortgagee clause says that ‘the interest of the mortgagee shall 
not be invalidated by any act or neglect of the mortgagee.’ This must mean any ‘act 
or neglect’ after the policy is in force—not an essential act to give the policy life. 
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There are plenty provisions in the policy which might be neglected by the insured, 
the mortgagor, and his failure therein would not militate against the mortgagee. 
It should not. The mortgagee should not be bound to see that all of these pro- 
visions were carried out; but he is bound to know whether he has a valid policy 
or not. The officers of the company cannot waive the requirements of the statute. 
The principles governing mutual insurance companies differ from those governing 
old line companies, particularly the relation between the insureds. 

“The court is of the opinion that the plaintiff cannot recover in this case. 
Counsel for the plaintiff in their brief say they do not wish ‘to be understood as 
waiving the claim of substantial payment of premium.’ Just what is meant by 
this does not appear. There is not argument as to the effect of the mailing oi the 
premium and its nonreceipt by the defendant. 

“Counsel for plaintiff argue strenuously that ‘policies certainly could not be 
invalidated unless they were then valid.’ They also argue that this mortgagee 
clause is in effect a contract between the plaintiff and the defendant, and that 
the defendant is estopped from showing it never had life. 1 know that many a 
time the word ‘void’ is used when it is merely meant ‘suspended,’ and it may be 
dificult at times to see how a policy could be ‘absolutely void, and then ‘such 
policy shall reattach’ upon payment of the premium after 60 days; but the sta- 
tute says this policy that is issued without the payment of the premium in 60 
days shall ‘become and be absolutely void and to remain void during the non- 
payment of such premium.’ That was part of the policy, printed on the policy. 
The mortgagee knew this policy was no good unless the premium was paid. It 
was not a case of lapsing; it was a case of life. Our conclusion is, there never 
was a policy of insurance of validity to make this mortgagee clause effective, and 
the defendant may draw his findings in conformity with this opinion.” 

The contention of the appellant upon this appeal is that the effect of at- 
taching a mortgage clause to the policy in question. was to make a new and sep- 
arate contract between the mortgagee and the insurance company, to effect a 
separate insurance of the interest of the mortgagee, dependent for its validity, 
solely upon the course of action of the insurance company and the mortgagee, 
and unaffected by any act or neglect of the mortgagor, of which the mortgagee 
is ignorant, whether such act or neglect was done or permitted prior or subse- 
quent to the issuance of the mortgage clause. 

[1] Supplementing the above memorandum opinion, we will refer more at 
length to the statutes regarded by the trial judge as conclusive and to decisions 
of this court. Article 11 of chapter 18 of the Civil Code (Comp. Laws 1913, §§ 
4870-4881) contains provisions peculiar to domestic mutual insurance companies. 
Section 4871 provides that: 

“Every person insured by a domestic mutual insurance company, other than 
life, shall be a member while his policy is in force, entitled to one vote for each 
policy he holds. * * *” 


Section 4874, in full, reads: 


“Mutual insurance companies shall charge and collect upon their policies 
the full mutual premium in cash or notes, and may by their by-laws fix the con- 
tingent mutual liability of its members for the payment of losses and expenses 
not provided for by their cash funds; provided, that such contingent liability of 
a member shall not be less than a sum equal to, and in addition to the cash 
premium written in his policy; provided, further, that in case said premium 
be not so paid in cash or unconditional notes within sixty days from the date 
of issue, the policy shall become and be absolutely void and to remain void dur- 
ing the nonpayment of such premium, and upon payment of the premium as 
above provided, such policy shall reattach; provided, there has been no loss 
while the policy was void. The total amount of the liability of a policy holder 
shall be clearly and legibly stated upon the back of each policy.” : 


[2-4] We think it clear from the provisions of section 4871 that mutual in- 
surance companies are authorized to insure only the property of their members, 
and that any insurance contract with a member whereby mortgagees or third 
parties acquire an interest in the insurance is subject to all limitations that 
would exist were such third party a member or between the company and a 
member; in other words, that a member of a mutual insurance company cannot 
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contract with the company in such a manner as to vest in third parties rights 
against the company that such member himself is precluded under the statute 
from acquiring or enjoying. Hence we are of the opinion that the provision of 
section 4874 of the statute, which renders a policy void in case the premium be 
not paid in cash or unconditional notes within 60 days from the date of issue, 
to remain void during the nonpayment of the premium, is applicable as well to 
a mortgagee as to an owner. To hold that it is not applicable to the mortgagee 
would be in effect to hold that a mutual insurance company could contract a 
liability upon the policy in favor of a mortgagee that it is expressly forbidden 
to contract in favor of an owner. It would then cease to be a mutual company. 

In several cases this court has had occasion to consider a similar statute, 
section 3108, Revised Codes of 1899, the forerunner of the present statute. In 
Montgomery v. Harker, 9 N. D. 527, 84 N. W. 369, in referring to section 3108, 
supra, this court said; 

“The language of the section just quoted is unambiguous, and plainly re- 
quires the corporation to charge and collect a fixed premium from each of its 
members. This may be cash in advance, or a note payable absolutely. But it 
is an absolute and unconditional payment; a premium, in fact; and is to be 
written in the policy. The funds derived from such premium constitute a cash 
fund subject to be used for the payment of losses and expenses. * * * The 
manifest purpose of requiring such corporations to charge and collect a full mu- 
tual premium is to protect the public against worthless insurance, and to afford 
to persons effecting insurance on the mutual plan adequate and reliable indem- 
nity for losses. If the above requirement is complied with, the policyholder 
does not have to look alone to the contingent liabilities of the other members, 
which are at best of uncertain value, for the payment of his loss, but has a de- 
finite and existing fund, accumulated either from cash exacted in advance or 
from notes payable absolutely.” ‘ 


In Montgomery v. Whitbeck, 12 N. D. 385, 96 N. W. 327, at pages 390 and 
391 of the state report (96 N. W. 328), the court said: 

“One who accepts a policy of insurance in a mutual insurance society or- 
ganized under the provisions of chapter 14 of the Civil Code thereby becomes a 
member of the society, and must take notice of the terms of the contract to 
which he is a party. ‘The statute under which the corporation is organized, the 
articles of incorporation, and the by-laws are made to contain the whole plan 
of insurance, its limitations, extent, and the obligations imposed. They embrace 
the terms of the contract. Whatever vitality the policy of insurance possesses 
is derived from these sources. The statute authorizing and controlling the or- 
ganization and business of this society became as much a part of the contract 
for insurance and membership as if its terms were incorporated into the printed 
certificate, and every person becoming a member was bound to take notice of it, 
Niblack, Mut. Ben. Soc., 271, 272; Smith v. Sherman [113 lowa, 611] 85 N. W. 
747: Davidson v. Society, 39 Minn. 303, 39 N. W. 803, 1 L. R. A. 482; Bradford 
[Gent] v. Ins. Co., 107 Ill. 652; Simeral v. Ins. Co., 18 Iowa, 322; State v. Mfg., 
etc., Ins. Co. [50 Ohio, 145] 33 N. E. 401, 24 L. R. A. 252; [American] Insurance 
Co. v. Stoy, 41 Mich. 385, 1 N. W. 877, 21 Am. & Eng. Enc. L. 257. The law 
(section 3108, Rev. Codes 1899), a part of this contract, required that the amount 
of cash premium accepted should be written in the policy; that the company 
should charge and collect upon its policies the full mutual premium in cash or in 
notes absolutely payable. None of these requirements made prerequisite to a 
valid insurance contract was observed in this case. The note given was payable 
only upon the contingency of a loss and assessment. The amount payable was 
left in uncertainty until the happining of events which were not certain to fol- 
low. The statute required that the total amount of the liability of a policyholder 
should be plainly and legibly stated upon the back of the policy, that the by- 
laws fix the contingent mutual liability of its members for the payment of 
losses and expenses not provided for by their cash funds, and that this contin- 
gent liability should not be less than a sum equal to and in addition to the cash 
premium written in the policy. These requirements were ignored. No cash fund 
could be obtained for the payment of expenses or losses under the form of con- 
tracts admitted until assessments could be made and collected. No valid con- 
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sideration was given for the insurance contract. The policy of the law would be 
frustrated if this invasion of its mandate could be tolerated. This policy was and 
is void.” 

The statute under consideration in these cases was practically identical with 
the statute now; the only substantial difference being that it did not contain the 
proviso that the policy should become and be absolutely void during the period 
of nonpayment. 

Again, in Lamb v. Insurance Co., 18 N. D. 253, 119 N. W. 1048, the court 
said ( pages 258 and 259 [119 N. W. 1049]): 

“A mutual insurance company organized under the laws of this state is an 
association of individuals organized to provide mutual relief for loss suffered. 
Its members all pay the same premiums or assessments for the same protection, 
and, when the policy expires, receive the same percentage or pro rata share of 
any net profits or surplus after complying with the statute providing for a 
reserve fund. Sections 4441, 4442, Rev. Codes 1905. Their minimum contingent 
liability is fixed by section 4440, Rev. Codes 1905, and the by-laws they adopt. 
Each member has the same proportionate interest in the surplus that every 
other member possesses and is liable to the same proportionate extent. All are 
entitled to the same treatment in matters relating to premiums, assessments, sur- 
plus, losses and liabilities. If one is favored in these respects by the officers or 
agents of the corporation, it is at the expense of his fellow members, and con- 
travenes the principle of mutuality, which is the corner stone of the system of 
mutual insurance. Officers of stock companies may deal with its policy holders 
(who do not by virtue of being so become members or stockholders) with a far 
wider range of discretion than those of mutual companies and conversely the 
company may be liable for acts of officers and agents, which, if done by those 
representing the members and governed by by-laws of a mutual company, would 
not bind or render liable their principal. May on Insurance, at section 146, 
says: ‘Mutual insurance, it is truly observed, is essentially different from stock 
insurance, and much of the litigation that has grown out of this species of in- 
surance has been owing to inattention to this difference. Its original design was 
to provide cheap insurance by means of local associations, the members of which 
should insure each other. * * *” 

And, after referring to the Montgomery Cases, supra, and quoting from 
them, with approval, this query was proposed: 

“It may be inquired whether, if giving a note with the amount payable left 
in uncertainty avoided the policy by reason of a conflict with the statute pro- 
viding for a fund out of which to pay losses and expenses, instead of a note 
absolutely payable, why the failure to pay cash or to give any note whatever 
should not equally avoid the policy.” 

Owing to the express provision of the statute, which, as previously con- 
strued by this court, is clearly designed for the protection of all having in- 
surance in a mutual company, the policy in question must be held to have be- 
come void through the nonpayment of the premium. Otherwise the statute 
would be emasculated. >, h ; y 

The situation here differs from that existing in some other states where offi- 
cers or members of a mutual company are given a discretion in regard to the 
adoption of by-laws containing requirements for the payment of premiums. In 
Minnesota, for example, the provision construed by the Supreme Court in Len- 
ning v. Retail Merchants’ Mut. Fire Ins. Co., 138 Minn. 233, 164 N. W. 908, was 
that any mutual company “may provide by its certificate or by-laws that upon 
failure by any member for sixty days after notification thereof to pay any prem- 
ium or assessment made upon his policy such policy shall lapse and become void 
without notice.” General Statutes of Minnesota, 1913, § 3306. If such a matter 
is left to the company for regulation by the adoption of by-laws, it might reason- 
ably be held that such by-laws could be waived; whereas the members and offi- 
cers of a mutual company, whose charter is fixed by a statute which prescribes 
definite consequences for the failure of members to pay certain amounts, are 
obviously incapable of waiving the charter provisions. 


The judgment appealed from must be affirmed. It is so ordered. 
Nuessle, Burke, and Christianson, JJ., and Pugh, District Judge, concur. 
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Burr, J., being disqualified, did not participate; Thos. H. Pugh, Judge’ of 
Sixth Judicial District, sitting in his stead. 


KEYSTONE PAPER MILLS CO. v. PENNSYLVANIA FIRE 
INS. CO. SAME v. PEOPLE’S NAT. FIRE INS. CO. 
SAME v. FIRE ASS’N OF PHILADELPHIA. 
Supreme Court of Pennsylvania. June 25, 1927. 

139: Atlantic Reporter 627. 

1. INSURANCE—FIRE INSURANCE COMPANY MUST GIVE NOTICE IN 
AFFIDAVIT OF DEFENSE OF INTENT TO BASE DEFENSE ON OP- 
TION TO REPAIR OR REBUILD. 

In action on fire insurance policy, insurance company relying on its acceptance 
of option under policy to repair or rebuild, or basing any defense on such repair 
provision as ground for reducing policyholder’s claim, must give notice of its in- 
tent to do so through averments in its affidavit of defense. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 


2. INSURANCE—FIRE INSURANCE COMPANY EXERCISING OPTION 
TO REPAIR OR REBUILD MUST PUT PROPERTY IN AS GOOD 
STATE AS BEFORE FIRE, AND CANNOT OTHERWISE AVAIL IT- 
SELF OF RELIEVING CIRCUMSTANCES. 

Fire insurance company, under option to repair or rebuild, if it elects to avail 
itself of such privilege is not only bound to put the property in substantially the 
same state or as good as it was before the fire, but cannot avail itself of any re- 
lieving circumstances unless such repairs would make the property as serviceable. 
as it was before the loss. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


3. INSURANCE—FIRE INSURANCE COMPANY CANNOT AVOID RE- 
SPONSIBILITY OR MINIMIZE DAMAGE BY OFFER TO REPAIR 
PROPERTY INJURED BEYOND REPAIR OR INCAPABLE OF BEING 
RESTORED OR RENDERED SERVICEABLE. 

A fire insurance company cannot avoid its responsibility under policy or min- 
imize its damage by an offer to repair property which is so far injured as to be 
incapable of repairs, or where it cannot be restored to the condition it was in be- 
fore the fire or to a condition of serviceability. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


4. INSURANCE—QUESTION WHETHER BUILDING AND MACHINERY 
DAMAGED BY FIRE IS BEYOND REPAIR OR SERVICE IS FOR 
JURY, WHOSE DETERMINATION IS CONCLUSIVE. 

In all controversies as to the condition of a building or machinery after a fire, 
the question as to whether or not the property has been damaged beyond repair 
- or service is a question for the jury, whose determination, dependent on oral tes- 
timony, will be conclusive. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


5. INSURANCE—OFFER OF THIRD PERSON TO REPAIR WILL NOT BE 
CONSIDERED AS EXERCISE OF OPTION TO REPAIR BY INSURER, 
a INSURER DIRECTS OFFER AND ASSUMES RESPONSIBIL- 

¥. 

Under fire insurance policies giving insurer option to repair or rebuild, an 
offer to repair by a third person will not be considered as an exercise by insurer of 
its option, unless made with the authority and under the direction of insurer who 
assumes responsibility for the success of the repairs. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


6. INSURANCE—INSURER ATTEMPTING REPAIRS AGREES TO RE- 
BUILD AND ASSUMES RESPONSIBILITIES ACCORDINGLY; HENCE 
RESULTING DAMAGES MAY BE MORE OR LESS THAN TOTAL IN- 
SURANCE. 

_. An insurer attempting repairs agrees to rebuild, and the rights and responsibil- 

ities are to be measured accordingly; hence any resulting damages are based on 

the contract to rebuild or repair and may be more or less than the total insurance. 


(For other cases, see Insurance, Dec. Dig. § 595.) 
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7. INSURANCE—FIRE INSURANCE COMPANY HAVING OPTION TO 
REPAIR HELD NOT ENTITLED TO LIMIT INSURED’S RECOVERY 
TO ESTIMATED COST OF REPAIRS BY THIRD PARTY. 

Fire insurance company having option to repair or rebuild held not entitled to 
seize offers to rebuild made by others and appropriate them to its use as an ex- 
ercise of its right and then hold insured to recovery of submitted estimate of cost 
of repairs. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


8. INSURANCE—IN ACTION ON FIRE POLICIES FOR DAMAGE TO MaA- 
CHINERY, EXCLUSION OF PROOF OF GOVERNMENT RATES FOR 
DEPRECIATION HELD NOT ERROR. 

In action on fire insurance policies to recover damages to paper machine, where 
there was testimony that the machine was as good as new before the fire, in first- 
class condition, and like a brand new machine, held exclusion of offer to prove gov- 
ernment rates for depreciation of property was not error. 

(For other cases, see Insurance, Dec. Dig. § 660.) 


10. INSURANCE—PLACING OF “FOR SALE” SIGN ON PREMISES HELD 
NOT TO PREVENT INSURER’S EXERCISE OF OPTION TO REPAIR. 
In action on fire policies for damages to paper machine, insured’s placing of 
“For Sale” sign on premises held not to have prevented insurer from exercising its 
option to repair if it wished to do so. 
(For other cases, see Insurance, Dec. Dig. § 595.) 


11. INSURANCE—VERDICT OF $86,000 FOR FIRE DAMAGE TO PAPER- 
MAKING MACHINE VALUED AT $97,000 TO $125,000 HELD NOT EX- 
CESSIVE. 

In action on fire policies for damages to paper-making machine, which witness- 
es valued from $97,000 to $125,000, held verdict of $86,000 was not excessive. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Court of Common Pleas, Delaware County; E. M. Biddle, Jr., 
Special Judge. 

Separate actions by the Keystone Paper Mills Company against the Pennsyl- 
vania Fire Insurance Company, People’s National Fire Insurance Company, and 
Fire Assiciation of Philadelphia. From judgments for plaintiff, defendants ap- 
peal. Judgments affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler and Schaffer, JJ. 

Horace Michener Schell, of Philadelphia, Howard M. Lutz (of Lutz, Erwin, 
Reeser & Fronefield), of Media, and Albert L. Moise, of Philadelphia, for appel- 
lants. 

James Gay Gordon, of Phiadelphia, and John B. Hannum, Jr., and Frank M. 
Hunter, both of Chester, for appellee. 

KepHart, J. The action in the court below is based on five policies of in- 
surance against separate companies to recover damages to machinery occasioned 
by a fire at the Keystone Paper Mills. The fire broke out at midnight and burned 
with teriffic intensity throughout the night. It started in the waxing room where 
many tons of ordinary paper, large quantities of wax paper, and many thousand 
pounds of paraffin were located. The heat was so intense that glass windows were 
melted in adjoining rooms. The particular machine about which this action cen- 
tered is described as a paper machine located in the room next to the waxing 
room It was a large machine, made up of thousands of parts, consisting of 
many rolls of different designs and sizes, and would require the labor of eight 

ten men about two months to assemble on its foundation plates. It was 100 
feet long and 9 feet wide and weighed about 100 tons. The paper stock in fluid 
form was carried into and through the first section by a wire mesh. This se 
tion is comprised of a series of rolls referred to as breast rolls, couch rolls und 
a number of table or tube rolls. From the first section the paper was carried ot 
1 belt through a series of press rolls, during which process some of the mozsstut 
was pressed out of it From the last press roll the paper was passed to what 
cierred to the “dry” part of the machine, making its way on canvas 

R chs eri f steam-filled rolls ne abov he other; and tl 
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to the finishing apparatus, which consisted of two series of “calendar” rolls, and 
from them to the reel and slitter, which slit the different sizes for the market; 
and from there (to the winders. It was driven by gears with large wooden cogs, 
with the aid of pulleys. The machine had to be precisely level, the rolls in per- 
fect alignment and absolutely round, and some of the parts true to the extent 
of from one to two one-thousandths of an inch. It made an exceptionally difficult 
and high grade of paper and had a daily average capacity of 10 tons. 

The flames from the waxing room, through openings in the wall, swept di- 
rectly across the paper machine. It was subjected to a continuous hot fire for three 
hours, so hot it melted babbitt bearings. This could be done only when exposed to 
a temperature of about 600 degrees. An overhead sprinkling system and a fire 
hose pushed through a hole in the roof plied water on it in constant flow for 
hours. 

The question before the jury was the value of the machine before and after 
it had been damaged by the fire. Plaintiff’s evidence if believed by the jury, 
showed that it was, for all practical purposes, useless. This was contested by 
defendants. We do not propose to review the evidence as it is a matter of impor- 
tance to the parties only. The questions raised were solely for the jury, under 
proper instructions from the court. 

The policy gave the insurance company an option to rebuild or repair the 
damaged property. Appellants now seek to limit plaintiff's recovery to the es- 
timated cost of repairs; or, if that was not allowable, then they contend that, 
as the machine was sold for junk, the discrepancy between the estimated cost 
of repairing compared with the value given in evidence by plaintiff cast on the 
paper company the burden of explaining its conduct in selling the machine 
for scrap; in other words, their act in selling was a breach of good faith and 
fair dealing. We might dispose of all the assignments relating to questions of 
repairs by the observation that the affidavit did not set up any offer to repair or 
rebuilt the machine, or any offer to place it in as good a condition as it was be- 
fore the fire, both as to service and durability; the pleadings were wholly silent 
on the subject of repairs. 

[1] When an insurance company defends on the acceptance of the option to 
repair, or rebuild, or bases any defense on this repair provision as ground to 
reduce the policyholder’s claim, it must give specific notice of its intent so to do 
through averments in the affidavit of defense. Farmers’ Bank v. Manchester As- 
sur. Co., 106 Mo. App. 114, 80 S. W. 299; Port Blakely Mill Co. v. Hartford Fire 
Ins. Co., 50 Wash. 657, 97 P. 781; Sutherland v. Standard Life & Acc. Ins. Co., 
87 Iowa, 505, 54 N. W. 453; Mechanics’ Ins. Co. of Phila. v. C. A. Hoover Dis- 
tilling Co. (C. C. A.) 182 F. 590, 596, 31 L. R. A. (N. S.) 873. 


The provision in a policy that liability should not exceed the cost to the in- 
sured of replacing the property and all like subordinate provisions, limiting or 
abating the primary liability of the insurer, constitute no part of the insured’s 
cause of action, if there is a breach of those stipulations. They are inserted in 
the policy for the benefit of the insurer, and they must be pleaded by the latter 
if it seeks to diminish or limit the amount of its recovery by reason thereof. 
This is the rule deduced from the authorities. Ruth-Hastings Glass Tube Com- 
pany v. Slattery, 266 Pa. 288, 290, 291, 109 A. 695; Dietrich v. Davies, 274 Pa. 213, 
215, 117 A. 915; Hoffman vy. Mutual Fire Ins. Co. of Reading, 274 Pa. 292, 296, 
117 A. 917; Farmers’ Bank vy. Manchester Assurance Co., supra; Port Blakely 
Mil! Co. v. Hartford Fire Ins. Co., supra; Sutherland v. Standard Life & Acc. 


Ins. Co. supra. Even as affecting the credibility of the witness, it is in the 
nature of a substantive defense of which plaintiff should be advised. 

2-4] It appears that two companies made offers to repair, but neither offer 
was sufficient to give to the insured that which the policy contemplated, a ma- 
is good and as serviceable as it was before the fire. The insurance com- 

under the option to repair or rebuild, if it elects to avail itself of the priv- 
not only bound to put the property in substantially the same state or as 


is it was before the fire, bur the insurer cannot avail itself of any reliev 


nstances unless such repairs make the property as serviceable as it was 
¢ loss. Joye t Insurance, par. 3158; Hartford Fire Insurance Co. v 
Hotel Co. (C. C. 4.) 82 F. 546. An insurance 


th 


company cannot avoid its 
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There are plenty provisions in the policy which might be neglected by the insured, 
the mortgagor, and his failure therein would not militate against the mortgagee. 
It should not. The mortgagee should not be bound to see that all of these pro- 
visions were carried out; but he is bound to know whether he has a valid policy 
or not. The officers of the company cannot waive the requirements of the statute. 
The principles governing mutual insurance companies differ from those governing 
old line companies, particularly the relation between the insureds. 

“The court is of the opinion that the plaintiff cannot recover in this case. 
Counsel for the plaintiff in their brief say they do not wish ‘to be understood as 
waiving the claim of substantial payment of premium.’ Just what is meant by 
this does not appear. There is not argument as to the effect of the mailing of the 
premium and its nonreceipt by the defendant. ; 

“Counsel for plaintiff argue strenuously that ‘policies certainly could not be 
invalidated unless they were then valid.’ They also argue that this mortgagee 
clause is in effect a contract between the plaintiff and the defendant, and that 
the defendant is estopped from showing it never had life. I know that many a 
time the word ‘void’ is used when it is merely meant ‘suspended,’ and it may be 
difficult at times to see how a policy could be ‘absolutely void, and then ‘such 
policy shall reattach’ upon payment of the premium after 60 days; but the sta- 
tute says this policy that is issued without the payment of the premium in 60 
days shall ‘become and be absolutely void and to remain void during the non- 
payment of such premium.’ That was part of the policy, printed on the policy. 
The mortgagee knew this policy was no good unless the premium was paid. It 
was not a case of lapsing; it was a case of life. Our conclusion is, there never 
was a policy of insurance of validity to make this mortgagee clause effective, and 
the defendant may draw his findings in conformity with this opinion.” 

The contention of the appellant upon this appeal is that the effect of at- 
taching a mortgage clause to the policy in question was to make a new and sep- 
arate contract between the mortgagee and the insurance company, to effect a 
separate insurance of the interest of the mortgagee, dependent for its validity, 
solely upon the course of action of the insurance company and the mortgagee, 
and unaffected by any act or neglect of the mortgagor, of which the mortgagee 
is ignorant, whether such act or neglect was done or permitted prior or subse- 
quent to the issuance of the mortgage clause. 

[1] Supplementing the above memorandum opinion, we will refer more at 
length to the statutes regarded by the trial judge as conclusive and to decisions 
of this court. Article 11 of chapter 18 of the Civil Code (Comp. Laws 1913, 8§ 
4870-4881) contains provisions peculiar to domestic mutual insurance companies. 
Section 4871 provides that: 

“Every person insured by a domestic mutual insurance company, other than 
life, shall be a member while his policy is in force, entitled to one vote for each 
policy he holds. * * *” 

Section 4874, in full, reads: 


“Mutual insurance companies shall charge and collect upon their policies 
the full mutual premium in cash or notes, and may by their by-laws fix the con- 
tingent mutual liability of its members for the payment of losses and expenses 
not provided for by their cash funds; provided, that such contingent liability of 
a member shall not be less than a sum equal to, and in addition to the cash 
premium written in his policy; provided, further, that in case said premium 
be not so paid in cash or unconditional notes within sixty days from the date 
of issue, the policy shall become and be absolutely void and to remain void dur- 
ing the nonpayment of such premium, and upon payment of the premium as 
above provided, such policy shall reattach; provided, there has been no loss 
while the policy was void. The total amount of the liability of a policy holder 
shall be clearly and legibly stated upon the back of each policy.” ; 

[2-4] We think it clear from the provisions of section 4871 that mutual in- 
surance companies are authorized to insure only the property of their members, 
and that any insurance contract with a member whereby mortgagees or third 
parties acquire an interest in the insurance is subject to all limitations that 
would exist were such third party a member or between the company and a 
member; in other words, that a member of a mutual insurance company cannot 
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contract with the company in such a manner as to vest in third parties rights 
against the company that such member himself is precluded under the statute 
from acquiring or enjoying. Hence we are of the opinion that the provision of 
section 4874 of the statute, which renders a policy void in case the premium be 
not paid in cash or unconditional notes within 60 days from the date of issue, 
to remain void during the nonpayment of the premium, is applicable as well to 
a mortgagee as to an owner. To hold that it is not applicable to the mortgagee 
would be in effect to hold that a mutual insurance company could contract a 
liability upon the policy in favor of a mortgagee that it is expressly forbidden 
to contract in favor of an owner. It would then cease to be a mutual company. 

In several cases this court has had occasion to consider a similar statute, 
section 3108, Revised Codes of 1899, the forerunner of the present statute. In 
Montgomery v. Harker, 9 N. D. 527, 84 N. W. 369, in referring to section 3108 
supra, this court said: 

“The language of the section just quoted is unambiguous, and plainly re- 
quires the corporation to charge and collect a fixed premium from each of its 
members. This may be cash in advance, or a note payable absolutely. But it 
is an absolute and unconditional payment; a premium, in fact; and is to be 
written in the policy. The funds derived from such premium constitute a cash 
fund subject to be used for the payment of losses and expenses. * * * The 
manifest purpose of requiring such corporations to charge and collect a full mu- 
tual premium is to protect the public against worthless insurance, and to afford 
to persons effecting insurance on the mutual plan adequate and reliable indem- 
nity for losses. If the above requirement is complied with, the policyholder 
does not have to look alone to the contingent liabilities of the other members, 
which are at best of uncertain value, for the payment of his loss, but has a de- 
finite and existing fund, accumulated either from cash exacted in advance or 
from notes payable absolutely.” : 


In Montgomery v. Whitbeck, 12 N. D. 385, 96 N. W. 327, at pages 390 and 
391 of the state report (96 N. W. 328), the court said: 

“One who accepts a policy of insurance in a mutual insurance society or- 
ganized under the provisions of chapter 14 of the Civil Code thereby becomes a 
member of the society, and must take notice of the terms of the contract to 
which he is a party. ‘The statute under which the corporation is organized, the 
articles of incorporation, and the by-laws are made to contain the whole plan 
of insurance, its limitations, extent, and the obligations imposed. They embrace 
the terms of the contract. Whatever vitality the policy of insurance possesses 
is derived from these sources. The statute authorizing and controlling the or- 
ganization and business of this society became as much a part of the contract 
for insurance and membership as if its terms were incorporated into the printed 
certificate, and every person becoming a member was bound to take notice of it, 
Niblack, Mut. Ben. Soc., 271, 272; Smith v. Sherman [113 lowa, 611] 85 N. W. 
747: Davidson v. Society, 39 Minn. 303-39 N. W. 803, 1 L. R. A. 482; Bradford 
[Gent] v. Ins. Co., 107 Ill. 652; Simeral v. Ins. Co., 18 Iowa, 322; State v. Mfg., 
etc., Ins. Co. [50 Ohio, 145] 33 N. E. 401, 24 L. R. A. 252; [American] Insurance 
Co. v. Stoy, 41 Mich. 385, 1 N. W. 877, 21 Am. & Eng. Enc. L. 257. The law 
(section 3108, Rev. Codes 1899), a part of this contract, required that the amount 
of cash premium accepted should be written in the policy; that the company 
should charge and collect upon its policies the full mutual premium in cash or in 
notes absolutely payable. None of these requirements made prerequisite to a 
valid insurance contract was observed in this case. The note given was payable 
only upon the contingency of a loss and assessment. The amount payable was 
left in uncertainty until the happining of events which were not certain to fol- 
low. The statute required that the total amount of the liability of a policyholder 
should be plainly and legibly stated upon the back of the policy, that the by- 
laws fix the contingent mutual liability of its members for the payment of 
losses and expenses not provided for by their cash funds, and that this contin- 
gent liability should not be less than a sum equal to and in addition to the cash 
premium written in the policy. These requirements were ignored. No cash fund 
could be obtained for the payment of expenses or losses under the form of con- 
tracts admitted until assessments could be made and collected. No valid con- 


. 
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sideration was given for the insurance contract. The policy of the law would be 
frustrated if this invasion of its mandate could be tolerated. This policy was and 
is void.” 

The statute under consideration in these cases was practically identical with 
the statute now; the only substantial difference being that it did not contain the 
proviso that the policy should become and be absolutely void during the period 
of nonpayment. 

Again, in Lamb v. Insurance Co., 18 N. D. 253, 119 N. W. 1048, the court 
said ( pages 258 and 259 [119 N. W. 1049]): 

“A mutual insurance company organized under the laws of this state is an 
association of individuals organized to provide mutual relief for loss suffered. 
Its members all pay the same premiums or assessments for the same protection, 
and, when the policy expires, receive the same percentage or pro rata share of 
any net profits or surplus after complying with the statute providing for a 
reserve fund. Sections 4441, 4442, Rev. Codes 1905. Their minimum contingent 
liability is fixed by section 4440, Rev. Codes 1905, and the by-laws they adopt. 
Each member has the same proportionate interest in the surplus that every 
other member possesses and is liable to the same proportionate extent. All are 
entitled to the same treatment in matters relating to premiums, assessments, sur- 
plus, losses and liabilities. If one is favored in these respects by the officers or 
agents of the corporation, it is at the expense of his fellow members, and con- 
travenes the principle of mutuality, which is the corner stone of the system of 
mutual insurance. Officers of stock companies may deal with its policy holders 
(who do not by virtue of being so become members or stockholders) with a far 
‘wider range of discretion than those of mutual companies and conversely the 
company may be liable for acts of officers and agents, which, if done by those 
representing the members and governed by by-laws of a mutual company, would 
not bind or render liable their principal. May on Insurance, at section 146, 
says: ‘Mutual insurance, it is truly observed, is essentially different from stock 
insurance, and much of the litigation that has grown out of this species of in- 
surance has been owing to inattention to this difference. Its original design was 
to provide cheap insurance by means of local associations, the members of which 
should insure each other. * * *” 

And, after referring to the Montgomery Cases, supra, and quoting from 
them, with approval, this query was proposed : 

“It may be inquired whether, if giving a note with the amount payable left 
in uncertainty avoided the policy by reason of a conflict with the statute pro- 
viding for a fund out of which to pay losses and expenses, instead of a note 
absolutely payable, why the failure to pay cash or to give any note whatever 
should not equally avoid the policy.” 

Owing to the express provision of the statute, which, as previously con- 
strued by this court, is clearly designed for the protection of all having in- 
surance in a mutual company, the policy in question must be held to have be- 
come void through the nonpayment of the premium. Otherwise the statute 
would be emasculated. ae ; e 

The situation here differs from that existing in some other states where offi- 
cers or members of a mutual company are given a discretion in regard to the 
adoption of by-laws containing requirements for the payment of premiums. In 
Minnesota, for example, the provision construed by the Supreme Court in Len- 
ning v. Retail Merchants’ Mut, Fire Ins. Co., 138 Minn. 233, 164 N. W. 908, was 
that any mutual company “may provide by its Certificate or by-laws that upon 
failure by any member for sixty days after notification thereof to pay any prem- 
ium or assessment made upon his policy such policy shall lapse and become void 
without notice.” General Statutes of Minnesota, 1913, § 3306. If such a matter 
is left to the company for regulation by the adoption of by-laws, it might reason- 
ably be held that such by-laws could be waived; whereas the members and offi- 
cers of a mutual company, whose charter is fixed by a statute which prescribes 
definite consequences for the failure of members to pay certain amounts, are 
obviously incapable of waiving the charter provisions. 

The judgment appealed from must be affirmed. It is so ordered. 

Nuessle, Burke, and Christianson, JJ., and Pugh, District Judge, concur. 
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Burr, J., being disqualified, did not participate; Thos. H. Pugh, Judge of 
Sixth Judicial District, sitting in his stead. 


KEYSTONE PAPER MILLS CO. v. PENNSYLVANIA FIRE 
INS. CO. SAME v. PEOPLE’S NAT. FIRE INS. CO. 
SAME v. FIRE ASS’N OF PHILADELPHIA. 
Supreme Court of Pennsylvania. June 25, 1927. 

139: Atlantic Reporter 627. 

1. INSURANCE—FIRE INSURANCE COMPANY MUST GIVE NOTICE IN 
AFFIDAVIT OF DEFENSE OF INTENT TO BASE DEFENSE ON OP- 
TION TO REPAIR OR REBUILD. 

In action on fire insurance policy, insurance company relying on its acceptance 
of option under policy to repair or rebuild, or basing any defense on such repair 
provision as ground for reducing policyholder’s claim, must give notice of its in- 
tent to do so through averments in its affidavit of defense. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 


2. INSURANCE—FIRE INSURANCE COMPANY EXERCISING OPTION 
TO REPAIR OR REBUILD MUST PUT PROPERTY IN AS GOOD 
STATE AS BEFORE FIRE, AND CANNOT OTHERWISE AVAIL IT- 
SELF OF RELIEVING CIRCUMSTANCES. 

Fire insurance company, under option to repair or rebuild, if it elects to avail 
itself of such privilege is not only bound to put the property in substantially the 
same state or as good as it was before the fire, but cannot avail itself of any re- 
lieving circumstances unless such repairs would make the property as serviceable. 
as it was before the loss. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


3. INSURANCE—FIRE INSURANCE COMPANY CANNOT AVOID RE- 
SPONSIBILITY OR MINIMIZE DAMAGE BY OFFER TO REPAIR 
PROPERTY INJURED BEYOND REPAIR OR INCAPABLE OF BEING 
RESTORED OR RENDERED SERVICEABLE. 

A fire insurance company cannot avoid its responsibility under policy or min- 
imize its damage by an offer to repair property which is so far injured as to be 
incapable of repairs, or where it cannot be restored to the condition it was in be- 
fore the fire or to a condition of serviceability. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


4. INSURANCE—QUESTION WHETHER BUILDING AND MACHINERY 
DAMAGED BY FIRE IS BEYOND REPAIR OR SERVICE IS FOR 
JURY, WHOSE DETERMINATION IS CONCLUSIVE. 

In all controversies as to th: condition of a building or machinery after a fire, 
the question as to whether or not the property has been damaged beyond repair 
- or service is a question for the jury, whose determination, dependent on oral tes- 
timony, will be conclusive. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


5. INSURANCE—OFFER OF THIRD PERSON TO REPAIR WILL NOT BE 
CONSIDERED AS EXERCISE OF OPTION TO REPAIR BY INSURER, 
— INSURER DIRECTS OFFER AND ASSUMES RESPONSIBIL- 

z. 

Under fire insurance policies giving insurer option to repair or rebuild, an 
offer to repair by a third person will not be considered as an exercise by insurer of 
its option, unless made with the authority and under the direction of insurer who 
assumes responsibility for the success of the repairs. 

(For other cases, see Insurance, Dec. Dig. § 595.) 

6. INSURANCE—INSURER ATTEMPTING REPAIRS AGREES TO RE- 
BUILD AND ASSUMES RESPONSIBILITIES ACCORDINGLY; HENCE 
RESULTING DAMAGES MAY BE MORE OR LESS THAN TOTAL IN- 
SURANCE. 

__ An insurer attempting repairs agrees to rebuild, and the rights and responsibil- 

ities are to be measured accordingly; hence any resulting damages are based on 

the contract to rebuild or repair and may be more or less than the total insurance. 

(For other cases, see Insurance, Dec. Dig. § 595.) 
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7. INSURANCE—FIRE INSURANCE COMPANY HAVING OPTION TO 
REPAIR HELD NOT ENTITLED TO LIMIT INSURED’S RECOVERY 
TO ESTIMATED COST OF REPAIRS BY THIRD PARTY. 

Fire insurance company having option to repair or rebuild held not entitled to 
seize offers to rebuild made by others and appropriate them to its use as an ex- 
ercise of its right and then hold insured to recovery of submitted estimate of cost 
of repairs. 

(For other cases, see Insurance, Dec. Dig. § 595.) 


8 INSURANCE—IN ACTION ON FIRE POLICIES FOR DAMAGE TO MaA- 
CHINERY, EXCLUSION OF PROOF OF GOVERNMENT RATES FOR 
DEPRECIATION HELD NOT ERROR. 

In action on fire insurance policies to recover damages to paper machine, where 
there was testimony that the machine was as good as new before the fire, in first- 
class condition, and like a brand new machine, held exclusion of offer to prove gov- 
ernment rates for depreciation of property was not error. 

(For other cases, see Insurance, Dec. Dig. § 660.) 


10. INSURANCE—PLACING OF “FOR SALE” SIGN ON PREMISES HELD 
NOT TO PREVENT INSURER’S EXERCISE OF OPTION TO REPAIR. 
In action on fire policies for damages to paper machine, insured’s placing of 
“For Sale” sign on premises held not to have prevented insurer from exercising its 
option to repair if it wished to do so. 
(For other cases, see Insurance, Dec. Dig. § 595.) 


11. INSURANCE—VERDICT OF $86,000 FOR FIRE DAMAGE TO PAPER- 
MAKING MACHINE VALUED AT $97,000 TO $125,000 HELD NOT EX- 
CESSIVE. 

In action on fire policies for damages to paper-making machine, which witness- 
es valued from $97,000 to $125,000, held verdict of $86,000 was not excessive. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Court of Common Pleas, Delaware County; E. M. Biddle, Jr., 
Special Judge. 

Separate actions by the Keystone Paper Mills Company against the Pennsyl- 
vania Fire Insurance Company, People’s National Fire Insurance Company, and 
Fire Assiciation of Philadelphia. From judgments for plaintiff, defendants ap- 
peal. Judgments affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler and Schaffer, JJ. 

Horace Michener Schell, of Philadelphia, Howard M. Lutz (of Lutz, Erwin, 
Reeser & Fronefield), of Media, and Albert L. Moise, of Philadelphia, for appel- 
lants. 

James Gay Gordon, of Phiadelphia, and John B. Hannum, Jr., and Frank M. 
Hunter, both of Chester, for appellee. 

KepHart, J. The action in the court below is based on five policies of in- 
surance against separate companies to recover damages to machinery occasioned 
by a fire at the Keystone Paper Mills. The fire broke out at midnight and burned 
with teriffic intensity throughout the night. It started in the waxing room where 
many tons of ordinary paper, large quantities of wax paper, and many thousand 
pounds of paraffin were located. The heat was so intense that glass windows were 
melted in adjoining rooms. The particular machine about which this action cen- 
tered is described as a paper machine located in the room next to the, waxing 
room. It was a large machine, made up of thousands of parts, consisting of 
many rolls of different designs and sizes, and would require the labor of eight 
or ten men about two months to assemble on its foundation plates. It was 100 
feet long and 9 feet wide and weighed about 100 tons. The paper stock in fluid 
form was carried into and through the first section by a wire mesh. This sec- 
tion is comprised of a series of rolls referred to as breast rolls, couch rolls, and 
a number of table or tube rolls. From the first section the paper was carried on 
a belt through a series of press rolls, during which process some of the moisture 
was pressed out of it. From the last press roll the paper was passed to what is 
referred to as the “dry” part of the machine, making its way on canvas belts 
over 18 “dryers,” a series of steam-filled rolls, one above the other; and thence 
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to the finishing apparatus, which consisted of two series of “calendar” rolls, and 
from them to the reel and slitter, which slit the different sizes for the market; 
and from there (to the winders. It was driven by gears with large wooden cogs, 
with the aid of pulleys. The machine had to be precisely level, the rolls in per- 
fect alignment and absolutely round, and some of the parts true to the extent 
of from one to two one-thousandths of an inch. It made an exceptionally difficult 
and high grade of paper and had a daily average capacity of 10 tons. 

The flames from the waxing room, through openings in the wall, swept di- 
rectly across the paper machine. It was subjected to a continuous hot fire for three 
hours, so hot it melted babbitt bearings. This could be done only when exposed to 
a temperature of about 600 degrees. An overhead sprinkling system and a fire 
hose pushed through a hole in the roof plied water on it in constant flow for 
hours. 

The question before the jury was the value of the machine before and after 
it had been damaged by the fire. Plaintiff’s evidence if believed by the jury, 
showed that it was, for all practical purposes, useless. This was contested by 
defendants. We do not propose to review the evidence as it is a matter of impor- 
tance to the parties only. The questions raised were solely for the jury, under 
proper instructions from the court. 

The policy gave the insurance company an option to rebuild or repair the 
damaged property. Appellants now seek to limit plaintiff’s recovery to the es- 
timated cost of repairs; or, if that was not allowable, then they contend that, 
as the machine was sold for junk, the discrepancy between the estimated cost 
of repairing compared with the value given in evidence by plaintiff cast on the 
paper company the burden of explaining its conduct in selling the machine 
for scrap; in other words, their act in selling was a breach of good faith and 
fair dealing. We might dispose of all the assignments relating to questions of 
repairs by the observation that the affidavit did not set up any offer to repair or 
rebuilt the machine, or any offer to place it in as good a condition as it was be- 
fore the fire, both as to service and durability; the pleadings were wholly silent 
on the subject of repairs. 

[1] When an insurance company defends on the acceptance of the option to 
repair, or rebuild, or bases any defense on this repair provision as ground to 
reduce the policyholder’s claim, it must give specific notice of its intent so to do 
through averments in the affidavit of defense. Farmers’ Bank v. Manchester As- 
sur. Co., 106 Mo. App. 114, 80 S. W. 299; Port Blakely Mill Co. v. Hartford Fire 
Ins. Co., 50 Wash. 657, 97 P. 781; Sutherland v. Standard Life & Acc. Ins. Co., 
87 Iowa, 505, 54 N. W. 453; Mechanics’ Ins. Co. of Phila. v. C. A. Hoover Dis- 
tilling Co. (C. C. A.) 182 F. 590. 596, 31 L. R. A. (N. S.) 873. 


The provision in a policy that liability should not exceed the cost to the in- 
sured of replacing the property and all like subordinate provisions, limiting or 
abating the primary liability of the insurer, constitute no part of the insured’s 
cause of action, if there is a breach of those stipulations. They are inserted in 
the policy for the benefit of the insurer, and they must be pleaded by the latter 
if it seeks to diminish or limit the amount of its recovery by reason thereof. 
This is the rule deduced from the authorities. Ruth-Hastings Glass Tube Com- 
pany v. Slattery, 266 Pa. 288, 290, 291, 109 A. 695; Dietrich v. Davies, 274 Pa. 213, 
215, 117 A. 915; Hoffman v. Mutual Fire Ins. Co. of Reading, 274 Pa. 292, 296, 
117 A. 917; Farmers’ Bank v. Manchester Assurance Co., supra; Port Blakely 
Mill Co. v. Hartford Fire Ins. Co., supra; Sutherland v. Standard Life & Acc. 
Ins. Co., supra. Even as affecting the credibility of the witness, it is in the 
nature of a substantive defense of which plaintiff should be advised. 

[2-4] It appears that two companies made offers to repair, but neither offer 
was sufficient to give to the insured that which the policy contemplated, a ma- 
chine as good and as serviceable as it was before the fire. The insurance com- 
pany, under the option to repair or rebuild, if it elects to avail itself of the priv- 
ilege, is not only bound to put the property in substantially the same state or as 
good as it was before the fire, but the insurer cannot avail itself of any reliev- 
ing circumstances unless such repairs make the property as serviceable as it was - 
before the loss. Joyce on Insurance, par. 3158; Hartford Fire Insurance Co. v. 
Peebles’ Hotel Co. (C. C. A.) 82 F. 546. An insurance company cannot avoid its 





634 The Insurance Law Journal, Vol. 70 |Apr., 1928 


responsibility under the policy or minimize its damage by an offer to repair pro- 
perty which is so far injured as to be incapable of repairs, or where it cannot 
be restored to the condition it was in before the fire, or to a condition as ser- 
viceable. Joyce on Insurance, supra. In all controversies as to the condition of 
a building or machinery after a fire, the question as to whether or not the pro- 
perty has been so far damaged as to be beyond repair or service is a question 
for the jury, whose determination, depending as it does on oral testimony, will 
be conclusive. 

[5, 6] Nor will an offer to repair by a third person be considered as the 
exercise by the company of its option unless made with the authority and under 
the direction of the company, which at all times assumes the responsibility for 
the success of the repairs. Where the insurer elects to and does repair, that 
part of the contract with regard to loss ceases to control, and a different pro- 
vision of the policy operates. The insurer in attempting repairs agrees to re- 


build and the rights and responsibilities are to be measured accordingly; any 


resulting damages are based on the contract to rebuild or repair. This may be 


more or less than the total insurance. Fire Association v. Rosenthal, 108 Pa. 
474, 1 A. 303. 


Had the Keystone Paper Company accepted any of the offers by these third 
persons, depending on the insurer to make good in keeping with the terms of the 
agreement, it would have faced a controversy of a nature not covered by the 
policy. The insurance company’s burden would have been shifted to that of the 
repair company. 

[7] There is nothing in the contract of insurance that required the insured 
to accept the responsibility of the repair company, as the court below has well 
observed. Had the insurance company wished to take advantage of its option 
to repair, it could have made a contract with Moore and White and subjected it- 
self to the full responsibility of the policy—to furnish a machine as good and as 
serviceable as the one that was in use. The appellants cannot seize upon offers 
made by others, appropriate them to their use as an exercise of their right, and 
then hold the appellees to the submitted estimate. The question would still re- 
main, What was the amount of the damage, or the difference in the value be- 
fore and after the fire? Had appellants elected to repair and .it had been accept- 
ed there would have been no estimate. Had the companies estimated the cost 
of repair and submitted the alternative proposition, either to pay the estimate 
or repair, this would not amount to an acceptance of the option within the pol- 
icy. Persons unaccustomed to negotiations of this character are not to be put 
to the hazard of such propositions by experienced dealers in such transactions. 

But even the offers of the third parties to repair were subject to defects. 
The engineers of both companies stated the machine would not be as good after 
repairs as it was before the fire. When the estimates are accompanied by such 
testimony, they do not have much, if any, bearing on the question of damages. 
These admissions go far toward destroying the availability of the offers for any 
purpose. The court below, in charging the jury, gave full weight to every cir- 
cumstance defendants could claim through the offers to repair in reduction of 
plaintiff’s claim. The learned trial judge said: 


“Tf you find that the machine could have been repaired for [the amounts 
contained in the offers to repair] * * * so that it would have been sub- 
stantially as good and serviceable as before the fire, then in that event the re- 
covery for damage to the paper machine would be limited to said amounts.” 

It is urged that the jury’s attention was not directed to the only evidence in 
issue. It is difficult to understand just what appellants mean. The court covered 
in its charge the essential points involved. Of course, it did not instruct the 
jury to find for the defendants, but all the necessary averments of fact were 
gone into, and, moreover, at the end of the charge, defendants were invited to 
offer anv corrections deemed necessary, either as to the law or facts. If counsel 
felt aggrieved by the court’s failure to charge, they had ample opportunity to 
suggest matters which were not covered. In this view we do not hesitate to 
-overrule all the assignments of error based on the charge of the court. 

[8] Exception was taken to refusal of the offer to prove government rates 
for depreciation of property and it is argued the jury were permitted to take into 
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consideration only the sound value of the machine. The testimony shows the 
machine was as good as new before the fire, in first-class condition, and, for the 
manufacture of this class of paper, like a “brand new machine”; no evidence was 
offered by appellants to show value before the fire. The court instructed the 
jury to allow depreciation; the witnesses, in stating value, took it into considera- 
tion. Their testimony fixed its worth at from $125,000 to $97,000, so it is quite 
evident depreciation must have been allowed, as the verdict was for $86,000. The 
government’s table is theoretical; it would, of course, be useful if better cevi- 
dence was not obtainable. The latter was available and could have been secured. 
“The testimony of competent valuation engineers who examined the property 
and made estimates in respect of its condition is to be preferred to mere calcu- 
lations based on averages and assumed probabilities.’ McCardle v. Indianapolis 
Water Company, 272 U. S. 400, 416, 47 S. Ct. 144, 150 (71 L. Ed—); Pacific Gas 
— Company v. San Francisco, 265 U. S. 403, 406, 44 S. Ct. 537, 68 L. Ed. 

7 

[9] The sixth assignment complains of the use of the word “assurance” by 
the engineers in connection with the offer to repair. The two engineers who had 
estimated the probable cost of repair said they could give no assurance that, af- 
ter the repairs were made, the machine would be as good as it was before. The 
word was brought out by the cross-examination: 

“Q. And after you had all that work done, would the machine be better than 
it was before the fire? A. I wouldn’t say that. 
“Q. Would it be as good? A. No, sir.” The objection is without founda- 
tion. 

{10] The “For Sale” sign placed on the premises did not prevent the in- 
surer from exercising its option to repair, if it wished to do so. The policy did 
not require the insured to stand by, watch its property wasted by the elements 
or further destroyed, waiting for the insurance company to determine what it is 
going to do, without attempting something to protect it or to realize on it. The 
insured has the right to proceed within a very reasonable time after the fire to 
put his property in shape, or dispose of it. Of course, the company should be 
promptly notified and ample opportunity given it to inspect and determine what 
it will do. When the insured does this, he is not required to wait until the in- 
surance company at its pleasure decides what course it will pursue. The insur- 
ance company here had ample time and the “For Sale” sign did not interfere. 

{11] The other assignments are without merit. We do not consider the ver- 
dict excessive, and feel the case was fairly presented. 


Judgments entered to Nos. 103, 104, and 105 are affirmed, at the cost of ap- 
pellants. 


ROWELL v. FIREMEN’S INS. CO. (No. 12339.) 
Supreme Court of South Carolina. Dec. 21, 1927. 
141 Southeastern Reporter 20. 
1. INSURANCE—EVIDENCE OF INSURER’S WAIVER OF OTHER IN- 

SURANCE CONDITION HELD FOR JURY. 

In action on fire insurance policy, evidence as to insurer’s having waived 
provision relative to insured’s securing other insurance on property held suffic- 
ient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Cothran, J., dissenting? 

Appeal from Common Pleas Circuit Court of Orangeburg County; B. H. 
Moss, judge. 

Action by Stella V. Rowell against the Firemen’s Insurance Company. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded for a 
new trial. 

L. A. Hutson, of Orangeburg, for appellant. 

Brantley & Zeigler, of Orangeburg, for respondent. 

STABLER, J. On May 25, 1925, the defendant company issued to the plaintiff 
a fire insurance policy, covering her dwelling house in the town of Norway, in 
the sum of $1,500, and her household goods in the sum off $500. The policy 
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stated the value of the house to be $2,500, and contained the following condi- 
tion: 

“Unless otherwise provided by agreement in writing, added hereto, this 
company shall not be liable for loss or damage occurring while the insured shall 
have any other contract of insurance, whether valid or not, on property covered 
in whole or in part by this policy.” 

On October 17, 1925, plaintiff obtained additional insurance on the same 
property in another company, to the amount of $1,750 on the building and $500 
on the household goods. On March 25, 1926, her house and household goods 
were totally destroyed by fire. The defendant, after receiving notice of the fire 
and proof of plaintiff’s loss, denied all liability, claiming that plaintiff had violated 
the condition of the policy above referred to, and offered her a check for the 
amount of the premium which she had paid the company. She declined to ac- 
cept the check and brought this action for recovery on the policy. 

The complaint is in proper form. Defendant by its answer denied liability, 
setting up as a defense that plaintiff had procured, without its knowledge and 
consent, additional insurance on the same property, in violation of the condition 
of the policy. 

The case came on for trial in the county court for Orangeburg county, be- 
fore his honor Judge Moss and a jury. When the plaintiff had rested her case, 
the defendant moved for a directed verdict on the ground that the testimony 
showed that she had procured other insurance, without the knowledge or con- 
sent of the company, upon both items of the property covered by the policy is- 
sued her by the defendant, and that there was no testimony tending to show 
waiver on the part of the company to stand upon the condition named in the 
policy. The court granted the motion. 

The plaintiff now comes, to this court, the appeal presenting but a single 
question for ovr consideration: Did the trial judge commit error in holding that 
there was no evidence of waiver by the defendant of the violation by plaintiff of 
the condition of the policy against other insurance, and in directing a verdict 
for the defendant? 


The answer to this question requires an examination of the testimony. There 
were only two witnesses, the appllant and her son-in-law. The testimony of 
Fickling, the son-in-law, in the main tended to show that he handled appellant's 
business for her during her illness: that respondent’s agent, Able, called to see 
the witness several times after the fire; that he asked to see the title to the land, 
which was shown him; that they talked the matter over, and the agent told him 
if there was anything he could do he would be glad to do it. The testimony of 
the appellant tended to show that Able, the agent of the respondent’s company 
at Norway, wrote the policy of insurance; that afterwards he saw her on the 
streets and told her the best thing for her to do was to take out some more 
insurance, and that he spoke to her about this a number of times; that later she 
took out additional insurance in the Globe & Rutgers Fire Insurance Company, 
through the Watson agency; and that subsequently her house and household 
goods were totally destroyed by fire. After further testimony elicted from the 
witness by her counsel, she was asked this one question on cross-examination: 


“Did you state that you had a policy on this same property with Mr. Watson’s 
agency here in Orangeburg?” to which she answered, “Yes, sir.” On redirect 
examination, immediately following, she testified as follows: 

“Q. You took that policy out after Mr. Able told you that you had better 
get more insurance? A. Yes, sir. 

“Q. Do you recall whether he came back and asked you had .you gotten 
other insurance? A. Yes, sir. 

“Q. You said that, too? A. Yes, sir.” 


On argument in this court, counsel for appellant and counsel for respondent 
could not agree as to the real significance of this testimony. Counsel for re- 
spondent contended that it established nothing except that appellant had pro- 
cured additional insurance on the same property with the Watson agency in 
Orangeburg, while appellant’s counsel insisted that it established the fact that 
appellant had stated or said to respondent’s agent, Able, when he asked her 
whether she had gotten other insurance, that she had done so. 
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It was not disputed that the respondent’s agent saw the appellant a num- 
ber of times after she had procured the insurance in his company, and suggested 
that she take out additional insurance on her house and household goods. It is 
reasonable, of course, to suppose that the agent expected any such additional in- 
surance to be taken in his company. However, it is not clear that the appellant 
so understood him. It is clear that, in line with his suggestion, she procured ad- 
ditional insurance. 

On argument of the appeal in this court, counsel for the respondent, with 
his usual candor, conceded that if the insured, as claimed by the appellant, gave 
notice to the company through its duly accredited agent that she had taken out 
additional insurance, and the company did nothing about the matter until after 
the property was destroyed by fire some time later, this would be some evidence 
to go to the jury of waiver of the forfeiture, but contended that no such notice 
was given. 

[1] It is true that the testimony is meager and not altogether clear on the 
point in dispute, but we think that from the testimony quoted, when taken in 
connection with other testimony of the case, a reasonable inference may be 
drawn that the appellant said or stated to respondent’s agent that, following his 
suggestion, she had taken out other insurance on the property—which, if the 
company failed to act upon such alleged knowledge before the destruction of the 
property by fire some time later, would be some evidence of waiver on its part 
of the violation by the insured of the condition of the policy. 

[2] If more than one inference can be drawn from the testimony, a question 
of fact is made for the jury. Rogers v. Insurance Co., 135 S. C. 89, 133 S. E. 
215, 45 A. L. R. 1172; Hollings v. Bankers’ Union, 63 S. C. 197, 41 S. E. 90. 

In Allen v. Insurance Co., 139 S. C. 41, 137 S. E. 214, the court said: 

_ “Even though no one of the facts is sufficient in itself to warrant an in- 
ference of waiver, yet if, taken together, they tend to produce that result, then 
there is no error in submitting that question to the jury” (citing Cope v. Insur- 
. a S. C. 532, 133 S. E. 440; Clark v. Insurance Co., 101 S. C. 249, 85 

McCarty v. Piedmont Insurance Co., 81 S. C. 152, 62 S. E. 1, 18 L. R. A. (N. 
S.) 729, and Feagin v. Royal Insurance Co., 122 S. C. 532, 115 S. E. 808, relied 
_ by the respondent, are not in point. In the McCarty Case, the court held 

lat: 

“The mere declaration of intention to do something in the future with respect 
to a contract not in existence cannot be the basis of a waiver or estoppel to 
assert a condition of the subsequently executed contract.” 

The Feagin Case was decided on the ground that the testimony showed that 
the person to whom the alleged notice of intention to take out additional insur- 
ance was given by the insured was not at the time an agent of the company, but 
the court added: 

“Even if Briggs was the agent of the company at the time of the inspection 
and was told by the plaintiff that he intended to take out additional insurance, 
that would not have relieved the forfeiture.” 

No such question, however, is involved in the present case, since here the 
notice given, if any, was one not of intention to take out additional insurance, 
but that additional insurance had already been actually taken out. 

The judgment below is reversed and the case remanded for a new trial. 

Watts, C. J., and Blease and Carter, JJ., concur. 

Coruran, J. (dissenting). I think that his honor Judge Moss was entirely 
right in directing a verdict for the defendant, and therefore, respectfully dissent 
from the conclusion to the contrary announced in the opinion of Mr. Justice 
Stabler, for the reasons which follow. 

The policy of fire insurance issued to and accepted by the insured con- 
tained the following plain and unambiguous condition: 

“Unless otherwise provided by agreement in writing, added hereto, this com- 
pany shall not be liable for loss or damage occurring while the insured shall have 
any other contract of insurance, whether valid or not, on property covered in 
whole or in part by this policy.” 

The validity of this limitation upon the obligation of the company is sus- 





638 The Insurance Law Journal, Vol. 70 [Apr., 1928 


tained by the cases of Spann v. Insurance Co., 83 S. C. 262, 65 S. E. 232; Camden 
Co. v. Insurance Co.,- 106 S. C. 467, 91 S. E. 732; De Shields v. Insurance Co., 125 
S. C. 457, 118 S. E. 817; Young v. Insurance Co., 68 S. C. 387, 47 S. E. 681; Walker 
v. Insurance Co., 136 S. C. 144, 134 S. E. 263. 

As is said in the Spann Case: 

“The provisions of the policy with respect to additional insurance are per- 
fectly clear and consistent, and their validity has universal judicial recognition.” 

In Young v. Insurance Co., 68 S. C. 387, 47 S. E. 681, the court said: 

“To hold the insured not to be bound by this provision, would be equivalent 
to holding that when a contract is made for a policy of insurance, and the or- 
dinary policy is issued with the usual conditions printed in it, all these conditions 
would be void and have no effect on the liability under the policy, unless express- 
ly brought to the notice of the insured and assented to by him. To state such a 
proposition is to reject it. * * * It was admitted by the plaintiff that she 
took out other insurance, and this was sufficient to defeat her recovery, unless 
this condition was waived.” 

In Walker v. Insurance Co., 136 S. C. 144, 134 S. E. 263, the court said: 

“It follows that, if the condition [as to additional insurance]was a valid one 
that it was breached by the insured, and that there was no waiver by the com- 
pany, the direction of a verdict in favor of the defendant company was inevitable.” 

The plaintiff admits that after the policy in the defendant company was 
issued to her on May, 25, 1925, insuring the dwelling house for $1,500 and the 
contents for $500, upon an agreed valuation of the house at $2,500 on October 7, 
1925, she took out an additional policy in another company, insuring the dwell- 
ing house for $1,750 and the contents for $500, upon the same agreed valuation 
of the house at $2,500. According to her own statement she had $3,250 insur- 
ance upon a house valued at $2,500. 

The plaintiff admits the facts and admits the law, but claims that there was 
sufficient evidence of a waiver by the company of the condition in reference to 
additional insurance to carry the case to the jury. 

The evidence of such waiver, upon which the plaintiff relies, consists of 
two circumstances: (1) That the agent who had issued the policy in the de- 
fendant company, several times, after the issuance of the policy, suggested to 
her and insisted upon her taking out additional insurance. (2) That after she 
had taken out the additional policy with an agent of another company, she in- 
formed the agent of the defendant company that she had done so. 

I do not think that either circumstance presents the slightest evidence of a 
waiver by the company of the condition as to additional insurance. 

I. As to the first circumstance: 

(a) The insured made no reply to the insistence of the agent that she take 
out additional insurance. Even if she had specifically notified him that she intended 
to do so, such notification, under the case of McCarty v. Insurance Co., 81 S. C. 
152, 62 S. E. 1, 18 L. R. A. (N. S.) 729 would not have amounted to evidence 
of waiver. ; 

In that case the company claimed a forfeiture from the fact that the insured 
placed an incumbrance on the property after the issuance of the policy, in viola- 
tion of a condition in it. The insured sought to establish a waiver from the 
fact that, at the time of the issuance of the policy, he told the agent that he ex- 
pected to put a small mortgage upon the property. 

The court stated the issue as follows: 

“Another question involved is whether the knowiedge and representations of 
the agent in this case can be the basis of waiver or estoppel, since they did not re- 
late to a known or existing fact, but to something intended to be done in the fu- 
ture,” 

—and proceeded to discuss and decide the issue, holding that although the inten- 
tion was expressed before or at the time of the issuance of the policy, it was 
merely an intention and did not for that reason constitute evidence of a waiver. 
After citing and quoting from the case of Union Ins. Co. v. Mowry, 96 U. S. 54, 
24 L. Ed. 674, with approval, the court continued : | 

“It has frequently been held in this state that if an insurance agent at the tn- 
ception of the contract has knowledge of a fact constituting a forfeiture, such 
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knowledge is imputed to the company, and the issuance of the policy * * * 
estops the company from asserting the forfeiture * * * [citing cases]. * * * 

“Imputing to defendant company the knowledge Had by its agent, then the 
case practically stands as if the agent had incorporated in the application plain- 
tiff’'s intention to place a small mortgage on the property, and the delivery of 
the policy was, therefore, made after knowledge of his intention. But the dis- 
tinction between knowledge of a fact inconsistent with a valid policy in its in- 
ception and knowledge of a mere intention to do something in the future, which 
knowledge ‘is consistent with the existence of the policy as a valid contract in its 
inception, is manifest. The intention may never be carried out, or, if carried out, 
the contract stipulates as to the manner and conditions. Hence to sustain the 
view that there was waiver of, or estoppel to assert, the conditions of the con- 
tract in this case, the court must go further than it has yet gone on this subject.” 

The precise point was presented and decided in the case of Feagin v. In- 
surance Co., 122 S. C. 532, 115 S. E. 808. The defense was the same as in the 
case at bar and the effort to avoid the policy was the same except that the ex- 
pression of the intention to procure additional insurance was made to one claimed 
to be the agent of the company at the time of the issuance of the policy, and not 
long afterwards as in the case at bar. The court said: 

“Even if Briggs was the agent of jthe company at the time of the inspection 
and was told by the plaintiff that he intended to take out additional insurance, 
that would not have relieved the forfeiture” (citing 'the McCarty Case). 

(b) The insistence of the agent that additional insurance be taken out, can- 
not constitute evidence of a waiver, for another reason: The policy did not 
absolutely forbid the taking out of such insurance; it impliedly allows it upon a 
written agreement signed by the company; the suggestion of the agent naturally 
presupposed a compliance by the insured with that condition. 

As the court said in the McCarty Case: 

“The by-laws of the defendant’ company do not forbid the placing of an in- 
cumbrance upon the insured property. The policy, however, contained a stipula- 
tion that if the property be incumbered, etc., without the written consent of the 
company indorsed thereon, it shall not be held liable, and further provided that 
the insured shall furnish a correct account of any incumbrance on the property 
insured and promptly advise the company of any insurance placed upon it after 
the policy is issued. * * * The foregoing recitals show that the delivery of 
the policy as a valid contract is consistent with the imputed knowledge that the 
insured intended to piace a mortgage upon the insured property, for the policy 
provided what the assured should do in that event.” 

(c) The insistence of the egent that additional insurance be taken out, can- 
not constitute evidence of a waiver for still another reason: The rule that an 
insurance company is chargeable with the knowledge of its soliciting agent does 
not apply to matters of which he is informed after the issuance of the policy. 
(This point will be discussed in connection with the second circumstance above 
referred to which is the more important one of the two.) 


II. As to the second circumstance: 


The appellant’s counsel insist that there is evidence tending to show that af- 
ter Mrs. Rowell took out the additional policy she notified the agent of the de- 
fendant company who had issued the first policy of the fact; and that that is 
evidence of a waiver by the company of the condition. 

In her direct testimony the plaintiff did not even mention a meeting or con- 
versation with the defendant’s agent after she had taken out the second policy, 
and certainly gave no intimation that she had so notified him. Upon cross-ex- 
amination, counsel for the defendant asked her the single question: “Did you 
State that you had a policy on the same property with Mr. Watson’s agency here 
in Orangeburg?” to which she answered, “Yes' sir.” This is all that the plaintiff 
has to show that she testified of the notification. In view of the reasonable ex- 
planation of counsel for the defendant, whose reputation and character are above 
reproach, I think it clear that he was referring to her testimony, and not a sup- 
posed conversation with the agent after the second policy was issued, of which 
there is no evidence. If the plaintiff relies so strongly upon this notice as waiver, 
It is passing strange that reliance is placed upon a question by opposing counsel 
which can so easily be construed as simply buttressing his defense under the con- 
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dition in the policy. The redirect examination is too obscure to mean anything. 

But assuming that there is evidence tending to show that after the insured 
had taken out the second ‘policy, she specifically and pointedly notified the de- 
fendant’s agent, who had issued the first policy, of that fact, I do not think that 
it constituted the slightest evidence of a waiver by the company of the condition. 

(a) The observations above, under this subdivision, are obviously not ap- 
plicable to this cincumstance. 

(b) For the same reasons as above outlined under subdivision (b), it is man- 
ifest that if the insured did notify the agent that she had taken out a second 
policy, and nothing more, the agent had the right to assume, as he had had noth- 
ing to do with it, that the insured and the company issuing the first policy had 
come to an agreement with reference to the additional policy; that the terms of 
the policy had been complied with in such matters. The alleged notification was 
at best barren of details; no amount was mentioned; no company designated; it 
was not a matter with which the agent of the defendant was at all concerned or 
which required extension of notice to the company; he was at the time not en- 
gaged in the course of his employment; and his meager information, if received 
at all, could not be held as notice to the company. 

(c) The alleged notice to the agent of the defendant, of additional insurance, 
cannot constitute evidence of waiver for another reason: The rule that an in- 
surance company is chargeable with the knowledge of its soliciting agent does not 
apply to matters of which he is informed after the isswance of the policy. 

The office of a soliciting agent if a fire insurance company, upon a particular 
occasion, is discharged when the policy is delivered, the premium paid and remit- 
ted to the company. He has nothing to do with the policy from that time on, 
except, as a matter of accommodation to the insured, to notify him of its ex- 
piration and effect a renewal. During that interval he is functus officio so far as 
that policy is concerned, and any information received by him is necessarily re- 
ceived as a private individual, not within the course of his employment, which 
pro hac vice is terminated. 

In 3 Cooley, Br. Ins. 2526, it is said: 

“The rule that an insurance company is chargeable with the knowledge of its 
soliciting agent does not, as a general rule, apply to matters of which a soliciting 
agent is informed after the execution of a policy. His authority ends with the 
forwarding of the application or with the delivery of the policy, and as to all 
that occurs afterwards he has neither duty nor responsibility. This doctrine is 
asserted in Queen Ins. Co. v. Young, 86 Ala. 424, 5 So. 116, 11 Am. St. Rep. 51; 
Cassimus v. Scottish Union & National Ins. Co., 135 Ala. 256, 33 So. 163; Cedar 
Rapids Ins. Co. v. Shimp, 16 Ill. App. 248; Russell v. Cedar Rapids Ins. Co., 78 
Iowa, 216, 42 N. W. 654, 4 L. R. A. 538; Garretson v. Merchants’ & Bankers’ 
Ins. Co., 81 Iowa, 727, 45 N. W. 1047; Taylor v. State Ins. Co., 98 Iowa, 521, 
67 N. W. 577, 60 Am. St. Rep. 210; Harrison v. City Fire Ins. Co., 9 Allen ( Mass.) 
231, 85 Am. Dec. 751; A. M. Todd Co. v.' Farmers’ Mut. Ins Co., 137 Mich. 188, 
100 N. W. 442; Hamilton v. Aurora Fire Ins. Co., 15 Mo. App. 59; Wilson v. 
Genesee Mut. Ins. Co., 14 N. Y. 418; Sun Mut. Ins. Co. v. Texarkana Foundry 
& Machine Co., 4 Willson, Civ. Cas. Ct. App. (Tex.) § 31, 15 S. W. 34.” 

“Nor is there any waiver where the agent only has authority to take applica- 
tions and deliver them, and the knowledge of the facts constituting a breach 
comes to him after the contract is completed; and notice to the soliciting agent 
that the applicant keeps gunpowder in the insured premises is held not to be no- 
tice to the company, * * * and the company is not chargeable with notice 
acquired by the soliciting agent subsequently to the delivery of the policy for 
the reason that his functions are held to have ceased.” 2 Joyce, Ins. (2d Ed.) 
p. 1326; Insurance Co. v. Texarkana Co., 4 Willson, Civ. Cas. Ct. App. (Tex.) § 
31, 15 S. W. 34; Insurance Co. v. Van Os., 63 Miss. 431, 56 Am. Rep. 810; Crane 
v. Insurance Co. (C. C.) 3 F. 558; Heath v. Insurance Co., 58 N. H. 414; Putnam 
Co. v. Insurance Co., 145 Mass. 265, 13 N. E. 902. 


“The insurer is also estopped from asserting the invalidity of its policy at 
the time it was issued for the violation of any of the conditions of such policy, 
tf at the time it was issued the fact of such violation was known to the company 
or to its duly authorized agent.” 2 Joyce, Ins. (2d Ed.) 536. 

“Notice to a soliciting agent, after a fire insurance policy has been issued, 
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is not notice to the company.” 2 Joyce, Ins. (2d Ed.) 515b; Insurance Co. 
y. Kennedy, 161 Ala. 600, 50 So. 73, 135 Am. St. Rep. 160; Lewis v. Insurance 
Co., 181 N. Y. 392, 74 N. E. 224, 106 Am. St. Rep. 557. 

“If the change in title or interest occurs after the policy is issued, and no 
duty devolves upon the agent to take any action in the matter, except upon as- 
sured’s request, said agent’s knowledge of all the facts in relation to an adminis- 
trator’s sale and its confirmation, to which he makes no objection but allows the 
policy to stand, does not estop assurer to take advantage of said change in the 
interest or title.” 2 Joyce, Ins. (2d Ed.) 561; Moller v. Insurance Co., 54 Wash. 
439, 103 P. 449, 24 L. R. A. (N. S.) 809, 132 Am. St. Rep. 1115. 

“There was strong testimony going to show that the defendant knew when it 
issued this policy of insurance all the facts relating to the ownership.” etc. Gra- 
ham v. Insurance Co., 48 S. C. 195, 26 S. E. 323, 59 Am. St. Rep. 707. 

“The plaintiff offered to introduce testimony for the purpose of showing that, 
at that time, the agent of the defendant had knowledge that there was other insur- 
ance on the property. Such knowledge would prevent the company from setting 
up, as a defense, that there was other insurance.” Schroeder v. Insurance Co., 51 
S. C..18 2 S$. E.. a1. 

“The receipt of the premium and the delivery of the policy were the acts of 
the prinicpal, and, if the testimony of plaintiff is true, the principal, through its 
agent, had knowledge of the concurrent insurance at the time of the inception of 
the contract of insurance. Under such circumstances, it would be a fraud on the 
insured for the insurer to assert a forfeiture, which, by such acts, it declared it 
would not assert.” Gandy v. Insurance Co., 52 S. C. 224, 29 S. E. 655. 

“Where the insured at time of making application showed to agent of insurer 
an inventory of the stock of goods and agent says, ‘It is all right,’ the insurer 
thereby waives its right to afterwards insist that such inventory does not con- 
form to the iron-safe clause.” Madden v. Insurance Co., 70 S. C. 295, 49 S. E. 
855; Plunkett v. Insurance Co., 80 S. C. 407, 61 S. E. 893. 

“An insurance company, affected with knowledge of its agent and thus know- 
ing the existence of a cause of forfeiture at the inception of the contract, is estop- 
ped to assert such forfeiture by accepting the premium and delivering the policy 
as a valid contract of insurance.” Doyle v. Hill, 75 S. C. 261, 55 S. E. 446. 

“If an insurance company, at the inception of the contract of insurance, has 
knowledge of facts which render the policy void at its option, and the company 
delivers the policy as a valid policy, it is estopped to assert such ground of for- 
feiture.” Fludd v. Insurance Co., 75 S. C. 315, 55 S. E. 762. 

“Knowledge by the agent at the inception of the insurance contract, that the 
books could not be kept in an iron safe on the premises, would estop the insur- 
ance company from claiming forfeiture.” Cobb & Seal v. Insurance Co., 78 


S. C. 388, 58 S. E. 1099. 


“In Rearden v. Insurance Co., 79 S. C. 526, 60 S. E. 1106, it is held that any 
information a soliciting agent may have, before application, of the condition of 
health of an applicant, obtained while soliciting insurance, is notice to the com- 
pany.” 

“It has frequently been held in this state that if an insurance agent at the wm- 
ception of the contract has knowledge of a fact constituting a forfeiture such knowl- 
edge is imputed to the company, and the issuance of the policy as a valid policy 
estops the company from asserting the forfeiture.” McCarty v. Insurance Co., 
Si S.C. 152,62’ S: E14, 18k. BR AS GR: SS.) Tee 
_ “If an insurance agent at the inception of the contract has knowledge of a 
fact constituting forfeiture, that knowledge is imputed to the company, and the 
issuance of the policy as a valid policy estops the company from asserting the 
oa Jones and Woods, JJ., Slawson v. Insurance Co., 82 S. C. 51, 62 
_ “A statement to the policyholder by an agent of the insurer, made at the 
time of the issuance of the policy and receipt of the premium; to the effect that a 
condition of the policy will not be insisted on, is evidence of waiver or estoppel.” 
Berry v. Insurance Co., 83 S. C. 13. 64 S. E. 859. 

To the same effect are Hollings v. Bankers’ Union, 63 S. C. 192, 41 S. E. 90; 
Hankinson v. Insurance Co., 80 S. C. 392, 61 S. E. 905; McCarty v. Insurance Co., 
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81 S. C. 152, 62 S. E. 1, 18 L. R. A. (N. S.) 729; Huestess v. Insurance Co., 88 
o 3h. 70 SB. 468. 

In Cassimus v. Insurance Co., 135 Ala. 256, 33 So. 163, it is held that where 
the policy forbids the keeping of certain inflamable commodities on hand, and af- 
ter the policy has been issued, the agent has knowledge of the breach of such con- 
dition, notice to him does not bind the campany, or operate as a waiver of the in- 
surer’s right to avoid the policy for keeping such prohibited articles. 

In Garretson v. Insurance Co., 81 Iowa, 727, 45 N. W. 1047, it is held that an 
agent authorized only to solicit insurance, deliver policies, and receive premiums, 
who after the issuance of the policy consents that the insured may keep gasoline, 
in violation of the policy, does not thereby bind the company. 

To the same effect is Bartholomew v. Insurance Co., 25 Iowa, 507, 96 Am. 
Dec. 65, in reference to gunpowder. 

In Stevens v. Queen Ins. Co., 81 Wis. 335, 51 N. W. 555, 29 Am. St. Rep. 905, 
it is held that, where the policy contains a condition against mortgages, and after 
it is issued the agent assists in the preparation and execution of a mortgage by 
the insured, the knowledge of the agent is not to be imputed to the company as a 
ground of waiver. 

The same principle is applied to cases of vacancy occurring within the knowl- 
edge of the agent after the policy has been issued. Insurance Co. v. Garland, 108 
Ill. 220. 

In Moller v. Insurance Co., 54 Wash. 439, 103 P. 449, 24 L. R. A. (N. S.) 
807, 132 Am. St. Rep. 1115, it is held, quoting from the syllabus: 

“Knowledge on the part of the agent of an insurance company, after a pol- 
icy has been issued, of a change in title of the insured sufficient to work a forfei- 
ture of the policy, will not estop the insurer from taking advantage of it, since 
he was under no duty to take any action by reason thereof unless requested to 
do so by the assured.” 

The rule adopted by the Supreme Court of the United States is that it is 
not admissible to show by parol evidence that a condition stated in a policy as 
essential to its validity was known by the local agent not to exist at the time 
the policy was issued, where the policy provides against waiver. Northern As- 
surance Co. v. Grand View Bldg. Association, 183 U. S. 308, 22 S. Ct. 133, 4 
L. Ed. 213. “But,” as declared by this court in Pearlstine v. Insurance Co., 74 S. 
C. 246, 54 S. E. 372, “the rule adopted in this state and the large majority of the 
states of the Union is that an insurance company cannot avail itself of provisions 
in the policy that it should be void if certain facts therein mentioned as essential 
to the insurance should be found not to exist when these facts were known to 
the agent not to'exist when the policy was issued through him, and the existence 
of such facts [nonexistence?] and the knowledge of the agent may be proved by 
parol.” 


I do not agree that this court should further extend the rule, admittedly out 
of harmony with the supreme tribunal, to instances of notice to the agent after 
the issuance of the policy; a principle which has not heretofore, within my knowl- 
edge, been enunciated by this or any other court. 


“If an agent has merely authority to take applications and deliver them, and 
his knowledge of a breach of waranty comes to him in his individual capacity, 
after the contract of insurance is made, there is no waiver of forfeiture.” 2 
Joyce, Ins. (2d Ed.) 546. 

“It is necessary that the knowledge of an agent, in order to bind the company, 
should have been obtained by him in the course of his employment. If obtained 
while doing an act in no way connected with his agency, the company is not bound.” 
2 Joyce, Ins. (2d Ed.) 544. 

In Taylor v. Insurance Co., 98 Iowa, 521, 67 N. W. 577, 60 Am. St. Rep. 210, 
quoting syllabus, it is held: 


“An insurance agent, whose powers are limited to making contracts and issuing 
policies, has no power, after issuing a policy, to violate a condition therein by agree- 
ing verbally with the insured, without the knowledge of the insurer to additional 
insurance in another company. Notice to such agent of additional insurance is not 
notice to his principal, and it is not bound thereby nor by such verbal agreement 
of the agent.” 





Fire] Rowell v. Firemen’s Ins. Co. 643 


To the same effect are Todd v. Insurance Co., 137 Mich. 188, 100 N. W. 442; 
Stipcich v. Insurance Co. (D. C.) 8 F.(2d) 285; Traders’ Ins. Co. v. Letcher, 143 
Ala. 400, 39 So. 271; American Ins. Co. v. Walston, 111 Ill. App. 133; Insurance 
Co. v. Spiers, 7 Ky. Law Rep. 370; Beasley v. Insurance Co., 140 Ga. 126, 78 S. 
E. 722; Bank v. Insurance Co., 23 N. D. 139, 134 N. W. 873, 38 L. R. A. (N. S.) 
213; Cobel v. Insurance Co., 154 Minn. 233, 191 N. W. 592; Serivner v. Insurance 
Co., 144 Iowa, 328, 122 N. W. 942; Insurance Co. v. Marsh, 34 Okl. 453, 125 P. 
1100, 42 L. R. A. (N. S.) 996; Kring v. Insurance Co., 195 Mo. App. 138, 189 
S. W. 628; Pettijohn v. Insurance Co., 100 Kan. 482, 164 P. 1096. 

I think, therefore, that the judgment of the lower court should be affirmed. 
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ACCIDENT 


GATEWOOD v. CONTINENTAL GENERAL LIFE INS. CO. OF HART- 
FORD, CONN. 
District Court, E. D. Virginia. December 10, 1927. 
23 Federal Reporter (2d) 211. 
3. INSURANCE—PUBLIC HIGHWAY IN ACCIDENT POLICY IS TO BE 

UNDERSTOOD IN ITS GENERAL SENSE. 

The term “public highway,” as used in a policy of accident insurance should 
be regarded as intended to be understood in its general sense and according to 
its ordinary acceptation, having in view the object sought to be attained. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 


4. INSURANCE—OPEN GROUND OF RAILROAD COMPANY BEHIND 
STATION, USED BY PUBLIC GENERALLY HELD “PUBLIC HIGH- 
WAY” WITHIN ACCIDENT POLICY. 

Open ground of a railroad-company behind a station, abutting on a county 
road and used for driving to the station and shipping yards and by the public 
generally for parking and turning automobiles, held a “public highway,” within 
the meaning of the term as used in an accident policy provision for triple indem- 
nity if struck by conveyance while walking in or across public highway. 

(For other cases, see Insurance, Dec. Dig. § 527.) 


5. INSURANCE—“CONVEYANCE,” WITHIN INSURANCE POLICY, MEANS 
VEHICLE OR INSTRUMENT OTHER THAN LEGS OF MAN. 
A “conveyance” as used in such policy means some vehicle or instrument 
other than the legs of a man walking and carrying his own body. 
(For other cases, see Insurance, Dec. Dig. § 527.) 


6. INSURANCE—DEATH OF INSURED FROM KICK OF SADDLE HORSE 


HELD FROM BEING STRUCK BY “CONVEYANCE” WITHIN ACCI- 
DENT POLICY. 


_ _& saddle horse from which the rider had temporarily dismounted, and which 
kicked insured while walking on a public highway, causing his death, held a 
“conveyance,” within such policy. 


(For other cases, see Insurance, Dec. Dig. § 527.) 


_ At Law. Action by Grace T. Gatewood against the Continental General 
Life Insurance Company of Hartford, Conn. Trial to court, and judgment for 
plaintiff. 

Jno. S. Barbour, of Fairfax, Va., for plaintiff. 

Gardner L. Booth, of Alexandria, Va., for defendant. 

Groner, District Judge. This is an action to recover on a policy of insur- 
ance and was orginally begun in the circuit court of Fauquier county and removed 
therefrom to this court. The parties have stipulated certain facts and others 
shown in the evidence are not disputed. A jury was waived. 


Eugene C. Gatewood, husband of the plaintiff, was the holder of a policy 
of insurance issued by the defendant company commonly known as an accident 
policy. The provisions of the policy provided payment in the sum of $5,000 in 
the event of loss of life, limb, or sight, and “triple indemnity” if sustained by 
insured “by being struck or run down by a conveyance while walking on or 
across any public highway.” The company promptly admitted liability for the 
amount of the principal indemnity, and this was paid and accepted without pre- 
judice to the right of plaintiff as beneficiary to insist upon the applicability of 
the triple indemnity clause just above quoted. The question therefore for de- 
termination here is: (a) Was the injury sustained on a “public highway”? And 
(b) was insured “struck or run down by a conveyance?” 


At the time of the injury insured had gone to the Southern Railway depot 
at Delaplane, Fauquier county, Virginia, to supervise work then being done at a 
point on the railroad tracks close to the depot as a result of a train wreck. While 
he was thus engaged, Mrs. Odey, a neighbor for whom he had undertaken to 
transport some freight from the depot, desiring to see him in connection with 
that matter, went to the depot, a short distance away, on horseback accompanied 





Acc.] Gatewood v. Continental General Life Ins. Co. of Hartford, 
Conn. 645 


by her son. On arrival there, her son dismounted and secured the services of a 
colored boy to hold the horse while he went around the station platform to the 
point of the wreck. Insured, being apprised of Mrs. Odey’s desire to see him, 
came to the roadway at the rear of the depot building where she remained mount- 
ed, and while talking to her, the horse being held by the colored boy became 
frightened by the exhaust from a locomotive, and in attempting to escape kicked 
insured so severely that a few days thereafter he died. 


Six photographs were introduced in evidence showing the place of accident 
and surrounding physical objects. These show that the railroad depot was lo- 
cated on the south side of the tracks, which at the point in question run nearly 
east and west. On the north side or front of the depot was the usual platform, 
extending at least the entire length of the building and separating it from the 
tracks. The waiting rooms, ticket office, and baggage room were entered by 
separate doors from the front platform. The freight department occupied the 
eastern end of the building, with a large door to the south opening on a freight 
platform, which was reached from the ground by an inclined way of the same 
width as the platform. To the south of the station building and freight platform 
was an open space, about 75 or 80 feet wide, used as a driveway by the public 
generally for turning and parking automobiles and by the patrons of the rail- 
road company for the delivery and removal by wagons and automobiles of 
freight from the freight platform, and for hauling logs and timber and driving 
cattle for shipment on the railroad; the space for logs and timber pending ship- 
ment and the delivery platform for the cattle being located at the terminus of 
this roadway, and some 200 to 300 feet to the eastward of the station. 

The county road or highway connecting Delaplane with Markham on the 
south, after passing over a bridge, runs in an eastwardly direction until it reaches 
the roadway at the rear of the railroad depot, and there it turns in a northward- 
ly direction between the railroad station on the east and a store building on the 
west, and thence on across the tracks to Upperville. At the point where they 
abut there is no natudal or artificial barrier separating the county road from the 
road running behind the station building to the cattle pens and railroad yards, 
and except that the former is of better construction and shows evidence of more 
constant usage, the roadway through the railroad property might be regarded as 
a prolongation or fork of the county road. An official of the railroad company 
testified that the free use of the road over the company property to the citizens 
of the community was unquestioned by the railroad. Insured was injured on the 
railroad property at a point 15 to 20 feet south from the southern side of the 
depot building and some 25 or 30 feet from the eastern boundary of the com- 
ty road and in the open space used as a general roadway for all the purposes I 
have mentioned. 

A careful examination by counsel of the decided cases, which I have en- 
deavored to supplement independently, discloses but one case in which the phrase 
“public highway,” as used in an accident insurance policy, has been defined by an 
appellate court. In the case mentioned (Rudd vy. Great Eastern Casualty Co., 
114 Minn. 512, 131 N. W. 633, 34 L. R. A. [N. S.] 1205, Ann. Cas. 1912C, 606) the 
Supreme Court of Minnesota held that a platform at a railway depot used by 
the public for the purpose of going to and from one city street to another and to 
other parts of the grounds of the railroad is a “public highway” within the 
meaning of an accident insurance policy containing the provision “while walking 
on a public highway,” etc. The court said: 

“The platform was not a part of the roadbed or a bridge, as defined in the 
policy. It was not a legally laid out or dedicated public highway, but it was a 
public highway in a limited sense. It was open to the public, not for general 
use, but for the use of those having business transactions with the company, or 
having occasion to pass that way. * * * Besides, the public had acquired the 
privilege of using the platform as a short-cut way to another street. The term 
employed in the policy is very general. It is not expressly limited to legally iaid 
out or dedicated public highways, which are open to the general public without 
any restrictions. It may reasonably refer to any walk or way where the public 
are accustomed to travel for certain purposes.” 
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{1, 2] That a railroad is a public highway is no longer open to question. Don- 
ovan vy. Pa. Co., 199 U. S. 279-293, 26 S. Ct. 91, 50 L. Ed. 192. The same is true 
of the railroad station for it like its other appliances “must be devoted primarily 
to public use to the extent necessary for the public objects intended to be ac- 
complished by the construction and maintenance of the railroad as a highway.” 
Donovan vy. Pa. Co., supra. The word “highway” is a generic term “embracing 
all kinds of public ways, such as county and township roads, streets, alleys, town- 
ship and plank-roads, turn pike or gravel roads, tramways, ferries, canals, navig- 
able rivers, including, also, railroads.” Strange v. Commissioners, 173 Ind. 640, 
652, 91 N. E. 242-247. And the term “public highway” has been held broad 
enough in its ordinary acceptation to include every way for travel by persons on 
foot or with vehicles which the public have a right to use either conditionally or 


unconditionally. Weirich v. State, 140 Wis. 98, 121 N. W. 652, 22 L. R. A. (N. 
S.) 1221, 17 Ann. Cas. 802. 


[3] As used in a policy of accident insurance it should be regarded as being 
intended to be understood in its general sense and according to its ordinary ac- 
ceptation having in view the object sought to be attained. This object was to 
afford protection to the policy holder against injury while using a place where 
danger of injury from unintentional contact with vehicles might be anticipated. 
It was, I think, not intended by insured or insurer to confine its scope to those 
highways which had been legally laid out and dedicated to the public use. I 
cannot believe, for instance, that it should be restricted, so as not to be opera- 
tive in the case of injury sustained by contact with an automobile or carriage, 
while walking on or crossing a private driveway into a public railroad station. 
It is a matter of common knowledge that nearly all railroad stations located in 
the large cities are set back a considerable distance from the public streets with 
connecting driveways and walkways for public use. As I suggested to counsel 
in the argument, this is true in Richmond of the Richmond-Washington Line. 
There the waiting rooms are located in a building distant perhaps 200 feet from 
the public street, but with driveways from the public street to the station build- 
ing. These driveways are not public highways in the sense that they have been 
dedicated to the public. They are located wholly on the property of the rail- 
road company, but they are open to public use and the public have the right to 
and do use them for the purpose of going to and coming from the depot. In 
New York, the two great passenger stations, one the Pennsylvania and the other 
the New York Central, are likewise equipped with driveways from the public 
thoroughfaré which are as much private property as was the space at the rear 
of the station building at Delaplane, and it would seem to me restricting the 
true meaning of the policy to say that an injury sustained as provided in the 
policy at any of these places was not within its terms, because the title was pri- 
vate, though the use was general. 

[4] I have therefore reached the conclusion that the injury in this case oc- 
curred on a “public highway,” within the terms of the policy, and this brings me 
to the next question, namely: Was the injured struck by a “conveyance”? As 
I have already set out at some length, injured was struck by a saddle horse, which 
just a few moments before the injury had conveyed the son of Mrs. Odey from 
her home to the depot. 


[5] A conveyance as defined by the dictionaries is anything which serves as 
a means or way of carrying something from one place to another, and as used 
in an insurance policy means some vehicle or instrument other than the legs of 
a man walking and carrying his own body. Ripley v. Assur. Co., 20 Fed. Cas. 
823, No. 11854, affirmed 16 Wall. 336, 21 L. Ed. 469. And so it has been held that 
a person insured under a policy providing against injury while traveling by pub- 
lic or private conveyance might not recover for injuries sustained while walking 
from one place to another. Ripley’s Case, supra. The Supreme Court said: 
“It seems to us that walking would hot naturally be presented to the mind as a 
means of public or private conveyance,” and was therefore not in contempla- 
tion of the parties to the contract. But it would not, I think, be urged that “it 
was not in contemplation of the parties” that a person insured against injury by 
being struck by a “conveyance” was not entitled to recover, if struck by a horse 
attached to a carriage. And, if this is true, upon what theory may it be contend- 
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ed that a different situation results when the horse is under saddle rather than 
in harness. 

[6] The injury in this case was done by the horse, and the presence of the 
horse at the place of injury was due to the fact that he had been used to convey 
a passenger from his home to the depot, and, while it is true the passenger had 
for the moment dismounted, this would not change the situation, particularly 
since it was intended that upon his return a few moments later the horse should 
convey him back from the depot to his home. If, instead of being under sad- 
dle, the horse had been in harness, and the driver had left the carriage, and 
the horse had run away and caused the injury, it would not be urged, because 
the driver was not in his seat, the liability under the policy was any the less. 
The purpose of the contract was to provide and secure indemnity from injury 
while insured was using a designated place where danger might reasonably be 
expected, and the form of this danger which the parties to the contract had 
in mind was inclusive, at least to the extent of all swiftly moving objects in 
modern life, whose use is common to all streets and highways. A motorcycle, 
in the sense contemplated, is no more a conveyance than is a horse and a bi- 
cycle is much less, and yet in either case, the policy would, I think, undoubtedly 
have covered injury sustained by contact with either, and so in my opinion 
was the injury sustained here, and this being so, I think judgment should pass 
in favor of the plaintiff for the full amount sued for, with costs and interest’ 
from date, and the clerk will enter judgment accordingly. 

The record will show that the defendant seasonably excepted to the con- 
clusions of the court and moved the court to set aside the judgment and grant 
a new trial, and excepted to the refusal of the court so to do, and 60 days will 
be allowed the defendant in which to present its bills of exceptions in the re- 


spects mentioned, as well as its bill of exceptions to-the refusal of the court to enter 
judgment for the defendant. 


BERRY v. DETROIT CASUALTY CO. (No. 19958.) 
St. Louis Court of Appeals. Missouri. Jan. 10, 1928. 
300 Southwestern Reporter 1026. 
3. INSURANCE—RELEASE BY BENEFICIARY UNDER ACCIDENT POL- 
ICY AFTER DISPUTE AS TO LIABILITY MADE BY INSURER IN 
BAD FAITH HELD WITHOUT CONSIDERATION. 


Release agreement, signed by beneficiary under accident policy, held without 
consideration and void, where dispute as to liability on policy was made by in- 
surer in bad faith and as mere artifice to impose on an illiterate and inexperienced 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


4. INSURANCE—BENEFICIARY RECEIVING LESS THAN SHE WAS EN- 
TITLED TO WAS NOT REQUIRED TO RETURN SUM RECEIVED 
UNDER RELEASE AGREEMENT BEFORE IMPEACHING IT. 
Beneficiary under accident insurance policy, having received a sum less than 

she was entitled to under the policy, was not required to return amount received 

before impeaching release agreement executed at time of receiving such sum. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 

“Not to be officially published.” 

Action by Ora Berry against the Detroit Casualty Company. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Lloyd L. Adams, of St Louis, for appellant. 

Harvey V. Tucker, of St. Louis, for respondent. 

Sutton, C. This is an action on an insurance policy, insuring Andrew Jack- 
son against death or disability resulting from bodily injury sustained through ac- 
cidental means, in the sum of $500, made payable to plaintiff as beneficiary. Jack- 
son’s occupation at the time of the issuance of the policy was that of section man 
in the service of a railroad company, and he was insured as such. The policy 
provides that, in the event the insured is injured, after having changed his oc- 
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cupation to one classified by the company as more hazardous than that stated in 
the policy, the company will pay only such portion of the insurance provided in 
the policy as the premium paid would have purchased at the rate fixed by the com- 
pany for such more hazardous occupation. During the life of the policy, the 
insured, while pursuing his occupation as a section man, sustained bodily injuries 
through accidental means, resulting in his death. Plaintiff made proof of death 
as required in the policy, in which she stated that the insured’s occupation at the 
time of insuring and also at the time of his death was laborer on railroad, and 
that the act in which he was engaged at the time he met his death was laborer 
on tracks. The proof of loss was made out by a notary public, and was signed 
and sworn to before him by the plaintiff. After some negotiations looking to a 
settlement of the policy, the defendant paid plaintiff $300, and procured her sig- 
nature to a compromise or release agreement, acknowledging receipt of said sum 
in full settlement and discharge of any and all claims made or to be made by 
plaintiff ‘and all liability of the defendant under said policy. This suit is for the 
balance of $200 due on the policy. 

The trial, which was had before the court without a jury, resulted in a judg- 
ment in favor of plaintiff for $232, the balance due on the policy, with interest, 
and for $50 attorney’s fee, and $23.20 damages for vexatious refusal to pay, ag- 
gregating $305.20. From this judgment defendant appeals. 


Error is assigned by defendant here upon the refusal of its demurrer to the 
evidence. As grounds of this assignment it is urged (1) that the compromise 
or release agreement signed by the plaintiff is binding and conclusive, and (2) 
that the plaintiff is estopped to question the conclusiveness of such agreement for 
not having tendered a return of the money she received under it. 


Concerning the execution of the release agreement, and the facts leading up 
to it, plaintiff testified that after the death of the insured she made demand on 
the defendant for the amount of the policy, and also made proof of death; that 
the company sent her by mail from Detroit a check for $100; that she did not 
think that was what the premium called for, and took the check to the office of 
the defendant’s district manager in St. Louis, and left it there; that the manager 
told her to go back home and he would see about it; that two or three days la- 
ter the manager came out to her house and told her the company was not going 
to pay her any more than $100, because the insured’s death was not accidental; 
that when he left he told her to come to the office the next day; that when she 
went to the office the next day the manager told her that he was going to pay 
her $300; that he produced what he said was a receipt for $300, and told her to 
sign the receipt and take the $300, until he could get further conference with the 
company in Detroit; that he told her that the insured had changed his occupation, 
and that she was therefore entitled to only $100 on the policy; that he also told her 
that the insured’s death was not accidental; that he told her to sign the receipt 
and take the $300, and that he would-have a further conference with the company 
in Detroit about the other $200; that she understood the remaining $200 would 
be paid as soon as the manager heard from the company; that it was her under- 
standing that the paper she signed was a receipt for $300, and that she did not 
understand that it was a release for the balance due on the policy; that the paper 
was not read to her, and she did not read it, but relied wholly on the statement 
of the manager. 

Plaintiff was uneducated. She could read very little, and was without busi- 
ness experience of any sort. 

Defendant’s district manager, called as a witness by defendant, testified that 
he saw the plaintiff shortly after the company had sent her a check for $100: 
that at the time he told her he would take the matter up with the company, and 
see if he could not get her a more favorable settlement; that he told her the rea- 
son the company would not pay the face value of the policy was because the in- 
sured’s occupation was more hazardous than the one stated in the insurance con- 
tract; that he next saw the plaintiff at his office; that he then offered her $200, 
but that she would not accept it; that the next time he saw her was the day the 
settlement was made that she came to his office and offered to settle for $350; 
that he told her he would pay her $300 in order to avoid a lawsuit; that she ac- 
cepted it and signed the release agreement; that he gave the release agreement 
tu her to read, and explained to her that it was a release to the company for $300. 
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He further testified that the occupation of laborer on a railroad was classified 
in the manual of the company as more hazardous than the occupation of section 
man, and that the premium paid by the insured for the policy in suit would pur- 
chase insurance to the amount of only $100 at the rate fixed by the company for 
such more hazardous occupation. 

[1, 2] It is settled law that a payment of a part of an indebtedness unques- 
tionably due is no consideration for the release of the balance of the indebtedness. 
If, however, there is a bona fide dispute as to liability, the payment of a part is 
a sufficient consideration for the release of the balance. But payment of a part, 
upon a. dispute raised in bad faith, and without any reasonable ground therefor 
in law or fact, will avail nothing as a consideration for the release of the bal- 
ance. Biddlecom v. General Accident Assurance Co., 167 Mo. App. 581, 152 S. 
W. 103; Head v. New York Life Insurance Co., 241 Mo. 403, loc. cit. 419, 147 S. 
W. 827; Goodson v. National Masonic Accident Ass’n, 91 Mo. App. 339; St. Jo- 
seph School Board v. Hull, 72 Mo. App. 403; Winter v. Kansas City Cable Ry. 
Co., 73 Mo. App. ve Gulfport Wholesale Lumber Co. v. Beeckeler Lumber Co. 
(Mo. App.) 287 S. 799. 

[3] In the ue ‘case there was no reasonable ground for the defendant to 
dispute its liability for the full face amount of its policy. The only matter sug- 
gested by defendant as ground for disputing its liability for the full face amount 
of the policy is that the language employed by the plaintiff in the proof of death 
relative to the insured’s occupation showed that the insured had changed his oc- 
cupation subsequent to the issuance of the policy from the occupation of section 
man to the more hazardous occupation of laborer. It is not contended that the 
insured had in fact changed his occupation, nor is there any foundation in the 
evidence for such contention. It is contended, however, that the language em- 
ployed in the proof of death afforded a sufficient basis for a bona fide dispute by 
defendant ‘of its liability for the full face amount of the policy. But we can see 
nothing in the language employed, which described the insured as a laborer en- 
gaged in work on the tracks, to lead the defendant to suppose that the insured 
was occupied otherwise than as a section man at the time he met his death. It 
is too obvious for discussion that the defendant raised the dispute as to its liability 
on the policy in bad faith and as a mere artifice to impose)upon an illiterate and 
inexperienced beneficiary, and thus to escape the payment of what it must have 
known was justly due. It is clear, therefore, that the release agreement was with- 
out consideration and void. 

[4] There is no merit in the contention that plaintiff may not be allowed to 
impeach the release agreement without tendering the return of the money she re- 
ceived under it. Having received a sum less than she was entitled to in any 
event, an offer to return it was not essential. Goodson v. National Masonic Ac- 
— al 91 Mo. App. 339; Winter v. Kansas City Cable Ry. Co., 73 Mo. 

pp. 173. 

The judgment accomplishes substantial justice, and should be affirmed. The 
commissioner so recommends. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opin- 
ion of the court. 

The judgment of the circuit court is accordingly affirmed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


WEBBER v. MASSACHUSETTS BONDING & INS. CO. (No. 6235.) 
Supreme Court of Montana. Jan. 21, 1928 
263 Pacific Reporter 101. 


2. INSURANCE—KNOWLEDGE OF AGENT WRITING FALSE ANSWER 
IN APPLICATION THAT INSURED HAD HAD APPENDICITIS HELD 
IMPUTED TO INSURER. 

Knowledge of agent of insured’s previous operation for appedicitis held im- 
puted to insurer in action on health and accident policy, where agent, notwith- 
ang correct information given by insured, wrote in false answer in applica- 
ion. 


(For other cases, see Insurance, Dec. Dig. § 379[4].) 
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3. INSURANCE—INSURER WHOSE AGENT, ON BEING INFORMED By 

INSURED OF PREVIOUS ILLNESS, INSERTED FALSE STATEMENT 

IN APPLICATION, HELD ESTOPPED TO RELY THEREON. 

Where applicant for health and accident policy honestly stated to agent that 
he had been operated for appendicitis, insurer, sued on policy, was estopped 
from relying on false statement, which agent himself inserted in policy, con- 
trary to insured’s statement of true situation. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


Appeal from District Court, Silver Bow County; Wm. E. Carroll, Judge. 

Action by Sydney Webber against the Massachusetts Bonding & Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Walker & Walker and C. S. Wagner, all of Butte, for appellant. 

F. C. Fluent, of Butte, for respondent. 

Stark, J. This is an appeal by the defendant from a judgment rendered 
against it in favor of the plaintiff in an action brought by him to recover bene- 
fits under an accident and health insurance policy issued by the defendant to 
plaintiff on January 12, 1926. There was no motion for a new trial. The insur- 
ing clause of the policy reads: 

“This policy insures against (1) the effects resulting, directly and exclusively 
of all other causes, from bodily injury sustained during the life of this policy 
solely through external violent and accidental means (excluding suicide, sane or 
insane), said bodily injury so sustained being hereinafter referred to as ‘such in- 
jury’; and (2) disability resulting from illness which is contracted and begins 
during the life of this policy, and after it has been maintained in continuous 
force thirty days from its date, hereinafter referred to as ‘such illness.’” 

The plaintiff’s application for the policy contained the following questions 
and answers and the statement attached thereto: 

“Have you now or have you ever had any of the following? (Answer each 
question, and if ‘Yes’ give full details below.) Appendicitis? No. Rupture? 
No. Any chronic or recurrent disease or infirmity? No. 

“I understand and agree that I have made the foregoing answers as repre- 
sentations to induce the issue of the policy hereby applied for, and to that end 
I agree that if any one or more of them be false all right to recovery under the 
said policy shall be forfeited to the company, if such false statement was made 
with actual intent to deceive, or if it materially affects the acceptance of the 
risk of the hazard assumed by the company.” 

The complaint after reciting the issuance of the policy by the defendant, al- 
leges in paragraph 3: 

“That on or about the 12th day of May, 1926, and while said policy was in 

full force and effect, plaintiff became sick and ill with an illness and disease 
covered by said policy and not excepted therefrom, to wit, hernia.” 
—and then sets forth the length of time the illness and resulting disability con- 
tinued; that he gave the defendant notice of such illness and disability, furnished 
proof thereof on blanks supplied by the defendant, and demanded payment of 
the indemnity provided for in the policy, which had been refused. 

The answer admitted the execution and delivery of the policy to plaintiff and 
in paragraph III says: 

“As to the allegations of the third paragraph of said complaint this defend- 
ant admits that on the 12th day of May, 1926, plaintiff was affected with hernia, 
and was then and thereafter ill on account thereof, * * * and in this con- 
nection defendant alleges that said illness was caused approximately by the ag- 
gravation of said hernia, which existed prior to the issuance of the insurance 
policy described in said complaint.” 


And it admits that “plaintiff gave to defendant notice and proof of his alleged 
illness and disability,” and furnished proofs thereof’ on blanks supplied by the 
defendant, and had demanded payment of indemnity under the policy, which de- 
fendant had refused to pay. 


As a further separate defense to the action the answer sets forth the insur- 
ing clause of the policy, and also the part of plaintiff’s application therefor which 
is above quoted, and that plaintiff's answers in his application for the policy 
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above set forth were false, and were knowingly made by him as representations 
to induce the issuance of the policy to him by the defendant, that defendant re- 
lied upon these answers and issued the policy in pursuance thereof, and that, 
if such representations had not been made, the defendant would not have issued 
the policy. 

As originally filed, the answer did not allege falsity in plaintiff’s answer to 
the question regarding appendicitis, but on the trial the same was amended, so 
as to include such allegation, and it was thereupon stipulated that the plaintiff’s 
reply, theretofore filed, and which contained a general denial of the affirmative 
defense contained in the answer, should be deemed amended, so as to plead ‘waiver 
and estoppel as to that question and answer contained in the application. 

The testimony disclosed that plaintiff was a miner, and the basis of the 
claim asserted by him in this action is described in his answer to question 7 of 
the “surgeon’s preliminary report on accident” as follows: 

“Q. State here fully and precisely, what you were doing at the time and how 
the accident occured. A. I ‘was standing in the manway, 40 to 50 feet above the 
sill, pulling a waste raise into the stope, and lost balance; regaining balance, 
strained myself severely.” 

The testimony further showed that as a result of the happening above set 
forth the plaintiff was confined to his home for a time, then sent to the Murray 
Hospital in Butte, where he was operated on for hernia, and was thereafter con- 
fined in his home, unable to perform the duties pertaining to his occupation, for 
some considerable period. Surgeons who attended the plaintiff made written 
reports, which were attached to his proofs of claim, in which his condition was 
designated as resulting from hernia at the lower abdominal muscles, due to 
severe strains. 

In reference to the statement contained in his application for the policy, to 
the effect that he had never had appendicitis, plaintiff testified that he was oper- 
ated on for appendicitis at Brainerd, Minn., in 1918; that this application wa- 
filled in by a Mr. Bishop, agent of the defendant company; that, when the agent 
asked him if he had ever had appendicitis, he answered that he had been oper- 
ated on for that ailment, but that the agent wrote in the answer “No” in response 
to the question; that plaintiff called the agent’s attention to this fact, and the 
agent replied: 

“That it was over with; I had been operated for it, and he did not see why 
it would not be all right.” 

At the close of all the evidence counsel for defendant moved the court to 
instruct the jury to return a verdict in its favor on the grounds (1) that there 
was a fatal variance between the allegations of the complaint and the proof 
offered to sustain it, in that the complaint is predicated upon a disability result- 
ing from illness, to wit, hernia, whereas the proof disclosed that the basis of 
plaintiff’s claim for indemnity was an accident which resulted in hernia; (2) 
that the plaintiff’s negative answers in the application for the policy, as to 
whether he had ever had a hernia or had ever had appendicitis, were false and 
known by him to be false, that the policy was issued upon consideration of such 
answers, and that the application became a part thereof and contained the 
above-quoted provision, to the effect that he had made the answers as repre- 
sentations to induce defendant to issue the policy, and that the same should be 
deemed forfeited ?f any of the answers were false, and made with actual in- 
tent to deceive, or if they materially affected the acceptance of the risk or the 
hazard assumed by the company. This motion was denied, and the ruling there- 
on is assigned as error. We shall take up the points indicated by this motion 
in the order in which they were made. 


{1] By reference to paragraph 3 of the complaint and the defendant’s ans- 
wer thereto above set forth, it will be observed that plaintiff alleged that on 
May 12th he became sick with an illness covered by said policy, to wit, hernia, 
and the answer admits that plaintiff was affected with hernia on’ the date 
mentioned, and was then and there ill on account thereof. To avoid liability 
therefor the answer alleged that such hernia existed prior to the issuance of 
the policy, and that the illness was approximately caused by an aggravation 
thereof. This last allegation was denied by plaintiff's reply. Upon the issues 
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thus framed the case proceeded to trial. The plaintiff testified, without ob- 
jection, that on May 12, 1926, while he was engaged in his occupation as a 
miner, he lost his balance, “and in that way caught myself on the ladder, and 
through that strain I was ruptured.” A rupture is defined in Dorland’s Medical 
Dictionary as “the forcible tearing or breaking of a part; hernia.” 

From what has been said above, it appears that, with the acquiescence of 
both plaintiff and defendant, the case was tried upon the theory that the plain- 
tiff’s cause of action arose under the provision of the policy relating to an ill- 
ness; the plaintiff claiming that the same was contracted during the life of 
the policy, and the defendant contending that the cause thereof, to wit, hernia, 
existed prior to the issuance of the policy. It is declared by section 9183, Re- 
vised Codes of 1921: 

“No variance between ihe allegation in a pleading and the proof is to be deemed 
material, unless it has actually misled the adverse party to his prejudice in main- 
taining his action or defense upon the merits.” 

In view of the allegations of defendant’s answer, ‘and in the light of all the 
the testimony introduced at the trial, it could not be contended that the defendant 
was actually, or at all, misled to its prejudice in maintaining its defense to the 
action on the merits. Indeed, the motion for directed verdict on the ground of 
variance appears to be contrary to the theory of the defense which it had 
pleaded in its answer. 

The defendant does not claim that it was surprised by having to meet issues 
at the trial which were not pleaded. Under such authorities as Milwaukee Land 
Co. v. Ruesink, 50 Mont. 489, 148 P. 396, Frederick v. Hale, 42 Mont. 153, 112 P. 
70, and Wilcox v. Newman, 58 Mont. 54, 190 P. 138, we think the motion for a 
directed verdict on the ground of variance was properly denied. 

[2,3] We now take up the second of the grounds of the motion for a directed 
verdict, namely, the false statement in the application. In the first place, it is 
to be observed that the answers to the questions contained in the application 
were written in by Mr. Bishop, the agent of the defendant, who solicited the 
plaintiff to take out the policy. The testimony is uncontradicted that the agent, 
in obtaining information from the plaintiff for the purpose of filling out the 
application, was fully advised of the fact that plaintiff had been operated on for 
appendicitis; the plaintiff so told him. Notwithstanding this information, the 
agent wrote in an answer to the effect that plaintiff had not been afflicted with 
the ailment. Plaintiff later called the agent’s attention to the erroneous an- 
swer, and the latter said that it was over with, plaintiff had been operated on 
for appendicitis, and that he “didn’t see why it wouldn’t be all right.” 

The agent was thus, in the course of his duty in making out the application, 
fully advised of the facts about the plaintiff's having had appendicitis. “The 
authority of a soliciting agent of an insurance company to take applications for 
insurance carried with it the legal implication of an authority to fill out the ap- 
plication, and to do all things needful in perfecting it.” 2 Joyce on Insurance 
(2d Ed.) 425; Perry v. John Hancock, etc., Ins. Co., 147 Mich. 645, 111 N. W. 
195; Mutual Fire Ins. Co. v. Ward, 95 Va. 231, 28 S. E. 209. In Pfiester v. Mis- 
souri State Life Ins. Co., 85 Kan. 97, 116 P. 245, the court said: 

“It is well settled that, where the agent of an insurance company, who fills 
out an application for insurance, is duly informed as to facts and fails to state 
them in the application, the actual knowledge of the agent will be held to be 
the knowledge of the company.” 

— Home Insurance Co. of New York v. Strange, 70 Ind. App. 49, 123 
N. E. 127. 

In an extended note to the case of Johnson v. Atna Insur. Co., 123 Ga. 404, 
51 S. E. 339, as found reported in 107 Am. St. Rep. 92, it is said: 


“Perhaps the most frequent application of the rule that knowledge of an 
agent of the insurer is imputed to his principal arises in those cases in which 
applications in writing are made out by persons acting as agents for the insurer, 
to the extent, at least, of soliciting insurance and preparing and forwarding such 
applications, and in which, though the applicant has truly answered all ques- 
tions asked him, and given such agent all information desired, he nevertheless, 
whether by mistake, inadvertance, or design suppresses information or answers 
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given, and even writes out, and incorporates into the application, answers the 
very reverse of those made, and the insurer, relying on the application as written 
thereafter issues a policy thereon. * * * Generally, * * * whatever 
knowledge was given to such agent is imputed to his principal, who is deemed 
to have issued the policy after acquiring such knowledge, and not on the faith 
of the misrepresentations in the application due to the act or mistake of the 
agent, and the insurer is’ therefore held to be estopped from relying thereon to 
defeat an action by the insured, unless the latter acted in complicity with the 
agent, or otherwise, for the purpose and with the intent of misleading or de- 
frauding the insurer.” 

This summary of the law is supported by the citation of a great number of 
cases. Because the evidence showed that the plaintiff fully advised the agent 
of the defendant, at the time he made the application for the policy, which was 
written by the agent, that he had theretofore had the appendicitis, and had been 
operated on for it, and the fact that the agent’s knowledge thereof was imputable 
to the defendant. It was estopped from relying upon the statement contained 
in the application as a defense to the action. The motion for a directed verdict 
on the second ground stated therein was properly denied. 

The cases of Williams v. Mutual Life Insurance Co., 61 Mont. 66, 201 P. 320, 
Beckman v. National Council, 61 Mont. 512, 204 P. 487, and Mandoli v. National 
Council, 58 Mont. 671, 194 P. 493, are not in point under the facts presented in 
this record. In the first of these cases it was held that, because the insured made 
false statements with knowledge of their falsity, which the defendant accepted 
as true and acted upon, recovery could not be had upon the policy. In the other 
two cases the statements made in the application were held to be express war- 
ranties, the falsity of which rendered the policies void. In neither of these cases 
was any question of waiver or estoppel presented. Here those matters were pre- 
sented by express stipulation of the parties entered on the record during the 
course of the trial. 

The foregoing discussion covers all of the matters presented by the defend- 
ant’s assignment of error, and the judgment is affirmed. 

Affirmed. 


Callaway, C. J., and Myers, Matthews, and Galen, JJ., concur. 
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AUTOMOBILE 


WYMAN et al. v. SECURITY INS. CO. OF CALIFORNIA. (L. A. 8882.) 
Supreme Court of California. Dec. 23, 1927. 
262 Pacific Reporter 329. : 

1. INSURANCE—VERBAL AGREEMENT TO SELL TRUCK, RESERVING 
TITLE BUT DELIVERING POSSESSION, HELD NOT TO PRECLUDE 
RECOVERY UNDER FIRE POLICY CONTAINING UNCONDITIONAL 
OWNERSHIP CLAUSE. 

Truck owner is not precluded from recovering, under fire insurance policy 
containing an unconditional ownership clause, merely by reason of verbal agree- 
ment entered into by him pr‘or to issuance of policy to sell truck to another, re- 
serving title in himself, but delivering possession of truck. 

(For other cases, see Insurance, Dec. Dig. § 282[13].) 


2. INSURANCE—REPLACING ORIGINAL MOTOR BLOCK WITH AN- 
OTHER HAVING DIFFERENT MOTOR NUMBER HELD NOT TO 
PRECLUDE RECOVERY UNDER FIRE POLICY. 

That original motor block of insured truck was removed and another bearing 

a different motor number substituted, while original was being repaired, did not 

preclude recovery on destruction of truck by fire, since motor number given in 

policy is merely for purpose of identifying truck, and any warranty that might be 
implied therefrom was not a-material warranty, a breach of which would void 
policy. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

Department 1. 

Appeal from Superior Court, San Diego County; W. P. Cary, Judge. 

Action by O. J. Wyman and another against the Security Insurance Company 
of California. Judgment for defendant, and plaintiffs appeal. Reversed, with 
directions to enter judgment in favor of plaintiffs. 

H. J. Bischoff, of San Diego, for appellants. 

W. S. Gilbert and Heskett & Weinberger, of San Diego, for respondent. 

Curtis, J. Action by plaintiffs to recover for loss by fire of an automobile 
truck under a policy of insurance issued by the defendant. The court found that 
the plaintiff Union National Bank of San Diego was the owner of a chattel mort- 
gage on said truck, given to secure the payment of a promissory note for $1,500 
and interest, executed by the plaintiff O. J. Wyman. It further found that the 
defendant on April 8, 1924, had issued its policy of insurance, insuring said truck 
against loss by fire for the period of one year from said date in consideration of 
the payment by plaintiff Wyman to defendant of the regular premium of $124.24; 
that said truck had been destroyed by fire on April 23, 1924; and that its value 
was $2,500 at the time it was destroyed. It further found that Wyman on Janu- 
ary 1, 1924, had entered into a ve-bal agreement to sell said truck for the sum 
of $3,000 to J. R. Davee, who had paid to Wvman the sum of $100 and had agreed 
to assume or pay the chattel mortgage thereon. By the terms of this agreement 

. of sale Wyman retained the title to said truck until final payment of the pur- 

chase price, but Davee was civen the possession thereof, and was in possession 
of said truck at the time it -vas destroyed. The court also found that the original 
motor number of said truck was 8863, and that said truck was described in said 
policy by said number, but that prior to the date of said policy and in the month 
of September, 1923, Wyman had removed the motor block bearing said number 
from said truck and substituted a motor block with the No. 88191; that said motor 

No. 8863 was removed in order that it might be repaired, and the motor No, 88191 

was substituted to be used until the repair of the original motor block; that it 

remained in said truck from the date of its substitution until the truck was de- 
stroyed by fire; that the substitution of said number by Wyman was not made for 
the purpose of deceiving or defrauding defendant, nor was the No. 8863 given by 

Wyman to the insurance company at the time of the issuance of said policy given 

for the purpose of deceiving or defrauding said insurance company. ; : 
From the findings of fact the plaintiffs are entitled to a judgment in their 

favor, unless the facts found by the court relative to the ownership of said truck 
at the time of the issuance of said policy of insurance, or the facts found regard- 
ing the substitution of the No. 88191 for the No. 8863 on the motor block of the 
engine of said truck are sufficient to defeat a recovery on their part. 
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{1] The policy provided that: 

It shall be void, “if the interest of the assured in the subject of this insurance 
be other than unconditional and sole ownership.” 

Respondent relies upon this provision of the policy when applied to the finding 
of the court that at the time the policy was issued Wyman had agreed verbally 
to sell the machine to Davee, reserving title to the truck in himself, but delivering 
possession of the truck to Davee. It has been held in this state that, under such 
a contract and in case of the loss or destruction of the property involved, the loss 
falls upon the vendor. Potts Drug Co. v. Benedict, 156 Cal. 322, 334, 104 P. 432, 
2,L. R. A. (N. S.) 609; Waltz v. Silveria, 25 Cal. App. 717, 719, 145 P. 169. 
“The interest of the insured is sufficient when the whole loss will fall upon him 
in case of the destruction of the insured property.” 14 Cal. Jur. 499; Phenix Ins. 
Co. v. Hilliard, 59 Fla. 590, 52 So. 799, 138 Am. Rep. 171; Burson v. Fire Ass’n 
of Philadelphia, 136 Pa. 267, 20 A. 401, 20 Am. St. Rep. 919. Under these authori- 
ties we are of the opinion that plaintiffs were not precluded from recovery upon 
the insurance policy merely by reason of the verbal agreement entered into by 
Wyman prior to the issuance of the policy to sell the truck to Davee upon the 
terms and conditions of such agreement. 

[2] The original motor number of said truck was 8863 and the policy of insur- 

ance so described the truck. As we have already seen, the motor block bearing 
this number had been removed prior to the issuance of the policy of insurance for 
the purpose of repairing said motor block and a motor block bearing the No. 88191 
substituted in the place of the original block, and that this substituted block 
remained in the truck up to the time of its destruction by fire. Respondent con- 
tends that these facts are a bar to any recovery on the policy by plaintiffs. The 
principal authority relied upon by respondent in support of this contention is the 
case of Solomon v. Federal Ins. Co., 176 Cal. 133, 167 P. 859. In that case it was 
held that describing an automobile as having been made in 1909 when in fact it 
was made in 1907 was such a material misdescription as to constitute a breach of 
an express warranty provided by section 2607 of the Civil Code and avoided a 
policy of insurance. It was pointed out in the opinion in that case that the value 
of a used automobile is governed largely by the year of its manufacture, and that 
a car made in 1907 is of much less value than a car made in: 1909, and that the 
insurable value is also much less. It was accordingly held that a warranty as to 
the year a car is made was a material warranty and a breach of such warranty 
in a policy of insurance voided the policy. This same rule, however, does not 
apply as to a misdescription of an automobile in a policy of insurance as to its 
number. White v. Home Mut. Ins. Ass’n, 189 Iowa, 1051, 179 N. W. 315; Cald- 
well v. City of New York Ins. Co. (Mo. App.) 245 S. W. 602; Tomato Products 
Co. v. Manufacturers’ Liability Ins. Co. of New Jersey, 203 App. Div. 678, 197 
N. Y. S. 497; Douglas v. Insurance Co. of North America, 215 Mich. 529, 184 N. 
W. 539; Moore v. North River Ins. Co., 111 Kan. 420, 207 P. 760; Giles v. Citizens’ 
Ins. Co. of Missouri, 32 Ga. App. 207, 122 S. E. 890. In the case of White v. Home 
Mut. Ass’n, supra, the court said: 
“The number of the automobile was inserted merely for the purpose of identifi- 
cation. The insurance is intended to be and was on the automobile; not the num- 
ber plate. It was the car insured quite as certainly, if fully identified, without 
tesort to the number. There was such identification, for the evidence, without con- 
flict, shows that the automobile burned met the description contained in the policy 
in all other respects, was the only automobile owned by the insured, and was the 
one intended to be covered by the policy.” 

The truck here in question was described in the policy of insurance as a 1921 
G. M. C. 3%-ton truck, motor No. 8863. There was no question but that the truck 
destroyed by the fire was the truck which the defendant insured. The motor 
number given in the policy of insurance was merely for the purpose of identify- 
ing the truck, and as the truck could be and was positively identified without resort 
to this number, this portion of the description became immaterial, and any war- 
ranty that might be implied therefrom was not a material warranty, a breach of 
which would void the policy of insurance. 

In our opinion, the plaintiffs were entitled to judgment upon the findings. Judg- 
ment is reversed, with directions to the trial court to enter judgment in favor of 
Plaintiffs upon the facts already found by the court. 

We concur: Preston, J.; Seawell, J. 
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BRYSON v. INTERNATIONAL INDEMNITY CO. (Civ. 3395.) 
District Court of Appeal, Third District, California. Dec. 29, 1927, 
262 Pacific Reporter 790. 

1. INSURANCE—JUDGMENT AGAINST AUTOMOBILE OWNER HELD 
NOT CONCLUSIVE AGAINST INDEMNITY INSURER, WHO HAD 
REFUSED TO DEFEND, AS TO ISSUE NOT ADJUDGED (ST. 1919, p. 
776; CIV. CODE § 2778, subd. 5). 

Judgment against insured automobile owner, in action for personal injuries, 
held not conclusive, in action under St. 1919, p. 776, by special administrator of 
injured person’s estate against the indemnity insurer, who had refused to defend. 
as to issue whether injured person was passenger for consideration, which issue 
was not adjudged, notwithstanding Civ. Code, § 2778, subd. 5, providing that, if 
indemnity insurer neglects, on request, to defend person indemnified, a recovery 
against the latter is conclusive against the former. 

(For other cases, see Insurance, Dec. Dig. § 61614.) 


2. INSURANCE—IN ACTION BY INJURED PERSON’S ADMINISTRATOR 
AGAINST INDEMNITY INSURER. INSURER MAY DEFEND BY 
PROVING POLICY DOES NOT COVER INJURIES TO CLASS TO 
WHICH INJURED PERSON BELONGED (ST. 1919, p. 776). 

In action under St. 1919, p. 776, by injured person’s administrator against indem- 
nity insurer, after judgment has been obtained against the insured for damages 
for injuries, insurer may defend by proving that the policy does not indemnify 
against liability for damages to persons of class to which injured person belonged. 

(For other cases, see Insurance, Dec. Dig. 435.) 


Appeal from Superior Court, Los Angeles County; Ira F. Thompson, Judge. 

Action by -Frank Bryson, special administrator of the estate of Ciriaco P. 
Sordia, deceased, against the International Indemnity Company, upon a policy of 
automobile liability insurance. Judgment for plaintiff, and defendant appeals. Re- 
versed with direction. 

W. I. Gilbert, of Los Angeles, for appellant. 

Cooper, Collings & Shreve, of Los Angeles, for respondent. 

Fincu, P. J. June 17, 1921, the defendant issued its policy of indemnity insur- 
ance to Avran S. Tomich against liability for injuries by accident in the use of 
his Ford truck to “any person or persons other than passengers carried for an 
expressed or implied consideration” up to an amount not exceeding $10,000 in any 
one accident and not exceeding $5,000 to any one person, but excluding “any lia- 
bility imposed by any Workmen’s Compensation Act.” Under the heading “Schedule 
of Statements,” the following appear: 

“(5) The automobiles are used for the following purposes only: Hauling. 

“(6) None of the automobiles herein described are rented to others or used 


to carry passengers for any express or implied consideration, except as follows: 
No exceptions.” 


The policy provides: 


“No action for the indemnity provided by this policy shall lie against the 
company except for reimbursement of the amount of loss actually sustained and 
paid in money by the insured in full satisfaction of a judgment duly recovered 
against the insured after final determination of the litigation. * * * It is a condi- 
tion of this policy that the insolvency or bankruptcy of the insured shall not release 
this company from the payment of damages for injuries sustained or loss occa- 
sioned during the term this policy is in force; and provided, further, that, in the 
event judgment shall be secured against such insolvent or bankrupt assured here- 
under in an action brought by any injured person, or his heirs or personal repre- 
sentatives in case of death from any accident covered hereunder, then an action 
may be brought against the company on this policy, and subject to its terms and 
conditions, by such injured person, his heirs or personal representatives, as the 
case may be, to recover on said judgment an amount not in excess of the amount 
of such judgment nor in any event an amount in excess of the limits of indemnity 
as set forth in this policy.” 


Tomich was a sewer contractor, engaged in repair work and in new construc- 
tion. The truck in question was used in connection with such work. In his em- 
ploy was a man named Ciriaco P. Sordia, who during the life of the policy was 
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injured through the negligence of Tomich in causing the truck to overturn while 
he and Sordia were riding therein on their way from the place of employment. 
Sordia brought an action against Tomich f r damages caused by such negligence 
and recovered judgment therein in the sum of $6,300. After the commencement of 
that action and before the trial thereof, Tomich gave notice thereof to the defend- 
ant herein and demanded that it take charge of his defense therein, as provided in 
the policy, but the defendant refused and denied all liability in the matter. Tom- 
ich became insolvent, and Sordia made demand upon the defendant for payment 
of the sum of $5,000 in accordance with the terms of the policy, and, upon defend- 
ant’s refusal to make such payment, this action was commenced to recover the 
sum demanded. The defendant answered, denying liability on the ground, among 
others, that at the time of the accident Sordia was “being transported by the insured 
for an implied consideration.” Thereafter Sordia died, and the special adminis- 
trator of his estate was substituted as plaintiff. Judgment was entered in favor 
of plaintiff, and the defendant has appealed. 

The provisions of the policy giving a right of action against the company to 
an injured person in the event of the insolvency of the insured are in literal com- 
pliance with the statute of 1919 relating to actions of that character. (Stats. 1919, 
p. 776.) Since the briefs herein were filed, that statute has been considered in three 
cases. Malmgren v. Southwestern Automobile Ins. Co. (Cal. Sup.) 255 P. 512; 
Pigg v. International Indemnity Co. (Cal. App.) 261 P. 486; Marple v. Ameri- 
can Automobile Ins. Co. (Cal. App.) 255 P. 260. It is unnecessary to discuss any 
of the points raised by the appellant herein which were decided in those cases. 

As stated, the answer alleges that at the time of the accident Sordia was “being 
transported by the insured for an implied consideration.” It appears from the rec- 
ord that the issue thereby raised was not carefully tried; counsel for the plaintiff 
being of the opinion that the defendant was estopped to raise the question by the 
judgment against Tomich. Apparently on that theory, the court made the follow- 
ing finding : 

“The court finds that, by reason of the decision and judgment heretofore entered 
in that certain action in the superior court of the state of California, in and for 
the county of Los Angeles, entitled ‘Ciriacio P. Sordia, Plaint’ff, versus Avran S. 
Tomich, Defendant,’ being numbered 102747 on the docket of said court, and hav- 
ing been entered on the 11th day of October, 1922, and for that reason only, that 
it is not true that the said Ciriacio P. Sordia at the time of the collision and acci- 
dent on the 19th day of November, 1921, was being transported by the said Avran 
S. Tomich for an implied, or any consideration, and further finds that, had it not 
been for the judgment hereinbefore rendered, it would have been true that the 
said C. P. Sordia at the time of the collision and accident on the 19th day of 
November, 1921, was being transported by the said A. S. Tomich for a considera- 
tion express or implied.” 

[1, 2] The judgment roll in Sordia v. Tomich was introduced in evidence. The 
complaint therein stated a simple cause of action for damages resulting from the 
negligence of the defendant, Tomich, and the answer consisted of a denial of 
such negligence and a defense of contributory negligence. The findings were lim- 
ited to the issues raised by the pleadings. The judgment roll therein contains no 
reference to the defendant in this action or to any policy of indemnity insurance. 
To have established in the action against Tomich the facts which the defendant 
herein sets up as a defense would have only strengthened the case against him, 
because a higher degree of care is required of a carrier of persons for reward than 
of such a carrier without reward. Civ. Code, §§ 2100 and 2096. The statute cited 
requires a provision in such a policy, that, in the event of the insolvency of the 
insured and the recovery of judgment for damages against him by an injured per- 
son, “an action may be brought against the company, on the policy and subject 
to its terms and limitations, by such injured person, * * * to recover on said judg- 
ment.” Had the insured paid the amount of the judgment, it would have been 
conclusive in his favor against the company on every issue properly tried in the 
action against him, he having notified the company of the actiun and requested 
it to defend the same. Civ. Code, § 2778, subd. 5. Since the policy provides for 
an action on such a judgment by the injured person against the company, under 
the circumstances stated, the evident intent is that such person shall have the rights 
which the insolvent insured would have had if he had paid the judgment. Such 
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a judgment is conclusive only in respect to the matters adjudged. No one would 
contend that it precludes the company from defending on the ground that it did 
not issue the alleged policy or that the policy issued by it does not cover the 
motor vehicle which caused the injury. It seems equally clear that the company 
may show in defense that its policy does not indemnify against liability for damage 
to persons of the class to which the injured belongs. In other words, before the 
company can be held liable as an indemnitor, it must be proved that it is an indem- 
nitor. ‘While one who is required to protect another from liability is bound by 
the result of litigation to which such other is a party, provided the former had 
notice of such litigation, and an opportunity to control its proceedings, a judgment 
against a party indemnified is conclusive in a suit against his indemnitor only as 
to the facts thereby established. The estoppel created by the first judgment cannot 
be extended beyond the issues necessarily determined by it.” 14 R. C. L. 62; 31 
C. J. 461; Pezel v. Yerex, 56 Cal. App. 304, 309, 205 P. 475. 

[3] The finding herein quoted may mean that at the time of the accident Sordia 
“was being transported by the said A. S. Tomich for a consideration express or 
implied,” but that, by reason of the judgment in favor of the former against the 
latter, the defendant herein is estopped to defend on that ground, but it is not 
an unequivocal finding either one way or the other on the issue whether Sordia 
was a passenger for a consideration. Tomich has a poor command of the English 
language. As testified by the adjuster of the defendant, it was difficult “to get 
from Mr. Tomich the facts as to the accident.” From some of his answers to 
leading questions it may be inferred that Sordia was a passenger for a considera- 
tion. On the other hand, his testimony as a whole would warrant the inference 
that Sordia was not a passenger for a consideration. In this state of the evi- 
dence, the case having been tried on an erroneous theory of the law, both parties 
are entitled to an unequivocal finding on the issue, which is the only material issue 
in substantial controversy, but it appears to be unnecessary to retry any other 
issue. 

The judgment is reversed, and the trial court is directed to retry the single 
issue whether Sordia was a passenger for an express or implied consideration at 


the time of the accident and thereupon to enter judgment for the party in whose 
favor such issue may be found. 


We concur: Plummer, J.; Hart, J. 


FORREST v. ROYAL INS. CO. et al. (Civ. 3241.) 
District Court of Appeal, Third District, California. Dec. 28, 1927. 
262 Pacific Reporter 820. ‘ 

3. INSURANCE—EVIDENCE HELD TO SHOW THAT PERSON ADJUST- 
ING DAMAGES TO RECOVERED STOLEN AUTOMOBILE WAS IN- 
eae” ADJUSTER, WITH AUTHORITY TO REPRESENT IN- 
Evidence held to show that person purporting to act as insurance company’s 

adjuster in adjusting damages to insured’s automobile, found after it had been 

stolen, was company’s adjuster, with authority to act for it, and that garage man 
who repaired the car was justified in delivering it to insured owner on adjuster’s 
promise that company would mail garage keeper a check for the repairs. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


Appeal from Superior Court, Sacramento County; Peter J. Shields, Judge. 

Action by Sterling P. Forrest, Jr., against the Royal Insurance Company and 
another. From a judgment for plaintiff, defendants appeal. Affirmed. 

Ford, Johnson & Bourquin, of San Francisco, and Leo C. Dunnell, of Rich- 
mond, for appellants. 


H. Nelson French and Ralph H. Cowing, both of Sacramento, for respond- 
ent. 

WEYAND, Justice pro tem. Appellant C. H. Spurlock, on or about October 16, 
1923, insured his automobile with the Royal Insurance Company, which said com- 
pany is also an appellant herein. This insurance was secured by said Spurlock 
through one Augustine N. Trainor, who was at said time acting as agent of said 
company at Fairfield, Solano County, Cal. While this insurance was in force and 
effect, the car of Spurlock was stolen from Spurlock and the same was thereafter 
found in Oakland, Cal., in a damaged condition. Appellant Spurlock reported the 





Auto. ] Forrest v. Royal Ins. Co. 659 


theit of the machine to the agent Trainor, and Trainor in turn reported the theft 
to the Royal Insurance Company. Spurlock requested of Trainor that the repairs 
that were necessary to put the automobile in the condition it was before the theft 
be made by Sterling P. Forrest, Jr., the respondent herein. Forrest’s place of 
business was, however, in the city of Sacramento. Spurlock agreed to tow the 
automobile to Forrest’s place of busincss in Sacramento. The insurance company, 
through Trainor, consented to this arrangement, and the injured machine was by 
Spurlock brought to the garage of  laintiff for repairs. In addition to the repairs 
that were caused by reason of the theft, Spurlock on his own account had some 
small repairs made and for which he paid on the day of the delivery of the auto- 
mobile by Forrest to one B. W. McKay, whose connection with the affair will be 
now stated. According to the policy of insurance, it became the obligation 
of the insuring company to have the car repaired and placed in as good a con- 
dition as it was before the theft. When appellant Spurlock was informed that the 
machine was fully repaired and ready for delivery, he again went to the agent 
Trainor. and Trainor then instructed Spurlock to be in Sacramento at a certain 
hour next day to meet an adjuster, and Trainor, after a telephonic conversation 
with the general adjuster of the Royal Insurance Company in San Francisco, gave 
to Spurlock a slip of paper with the words, “Meet Mr. B. W. McKay, at 11 o'clock, 
at the Hupmobile Garage, Sacramento,” written thereon. The evidence does not 
disclose that Spurlock ever knew or even saw this B. W. McKay until he went 
to Sacramento in obedience to the suggestions and directions of Trainor. At the 
appointed time, McKay proceeded to examine the repaired automobile, and he 
also examined the bill of charges. Spurlock then paid for his part of the 
garage bill, and McKay directed the plaintiff to deliver the machine to Spurlock, 
and stated that he (McKay) would have the insurance company pay to plaintiff 
the bili for the repairs that became necessary on account of the theft. The auto- 
mobile was by the plaintiff delivered to the possession of McKay, who drove it 
out of plaintiff’s garage and delivered it into the hands of Spurlock. 

For some reason not made to appear the insurance company a few days later 
sent to Spurlock a check to pay for the damage this machine suffered. The check 
sent Spurlock was in the exact sum agreed by McKay as the amount the insurance 
company should pay to plaintiff. Spurlock cashed this check and gave to McKay a 
check on a Suism bank, signed by appellant, which McKay cashed, and thereafter 
left for parts unknown. Plaintiff’s bill remains unpaid, and this action was insti- 
tuted to compel payment. The appellant Royal Insurance Company now maintains 
that it is not liable for the bill of plaintiff. It contends that McKay had no right 
or authority to make any promises on the part of the company. That there is no 
legal proof in the record that McKay was an agent of the company. That they 
paid the amount of this bill to the party who held their policy, and they have the 
returned check showing that Spurlock received the money. Appellant Spurlock 
contends that he was relieved from the obligation because the Royal Insurance Com- 
pany were substituted as debtors to the plaintiff when McKay made the promise 
that the insurance company would send plaintiff a check for the repair bill. 

Plaintiff contends he is entitled to payment of the bill from both defendants. 
Plaintiff had judgment in the lower court, from which both defendants appeal. 
while the contentions of appellants are somewhat to cross purposes, yet they make 
common cause against the plaintiff, filing a joint brief herein. 


[1-3] The only error claimed by appellant Royal Insurance Company is: 

“That the court committed prejudicial error in admitting numerous declara- 
tions of Mr. McKay, from which the court concluded he was authorized to and 
did enter into the agreement with Mr. Forrest above mentioned.” 


If the trial court did conclude, solely from the declarations of McKay, that 
he was such agent and had such authority, unquestionably there was error. We 
cannot hold that the court did determine the question as to agency from the testi- 
mony of McKay. There was in the record much testimony from other sources that 
clearly indicated that McKay was an adjuster of this company. Spurlock was given 
the name of McKay as the adjuster for the company by Trainor, who was the 
agent through whom Spurlock effected this insurance. The general adjuster of 
the company, one Rea, gave to Trainor the name of this man McKay as adjuster. 
lhe check of the insurance company sent Spurlock was strangely made out in the 
exact sum McKay fixed as the amount the company should pay. Upon the tak- 
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ing of the evidence, some witnesses testified as to what McKay said during the 
transactions at the time of adjustment as to being an agent of the company, but 
we think it clearly appears that the trial court was not at all impressed with that 
testimony. At the very outset of the testimony the judge of the trial court, speak- 
ing of this matter said: 

“As to telling anything that Mr. McKay told him as to the repairs to be done, 
and that the Royal Insurance Company would pay for them, he could testify to 
that, subject, of course, to a showing later on that Mr. McKay had the authority 
to make that statement.” 

Again, on this same subject, the court said: 


“His statement that he was the agent is not the proof of agency.” 

In addition to what has been said above, one witness testified directly that 
Spurlock, a codefendant, introduced McKay to plaintiff as an adjuster for the Royal 
Insurance Company. 


In California Jurisprudence, vol. 2, p. 1020, it is said: 


“The admission of improper evidence is harmless where the fact thereby sought 


to be shown is otherwise fully and properly established by evidence which is un- 
objectionable.” 


A long line of California cases support this text. In McGowan v. Burg Bros., 
59 Cal. App. 223, 210 P. 545, it was held that the testimony of the alleged agent as 
to his agency was harmless when the fact was proven otherwise. 


As to the authority of McKay to make a promise for and on behalf of the 
insurance company that they would pay this bill, we are of the opinion that he 
had the power to make any and all promises or arrangements, to the end that the 
bill be paid, and as to how it should be paid, McKay was sent there, as the evi- 
dence shows, after the company received a request from their agent Trainor to 
send him. Their agent told Spurlock to be at the garage of plaintiff to meet an 
adjuster. Spurlock, as well as plaintiff, was interested in the adjustment of the 
claim for repairs. The promise of McKay that he would have the insurance com- 
pany send plaintiff a check was the only logical thing that could be expected of 
McKay after adjusting the amount of the claim. It will be again noted that the 
company sent Spurlock a check for the exact amount McKay fixed as the amount 
the company should pay. In other words, they fully ratified every act of McKay, 
unless it be as to his promise that the check would be mailed to plaintiff. There 
was no testimony on the part of the defendant company that McKay did not have 
the authority he claimed. In Lancashire Ins. Co. v. Barnard (C. C. A.) 111 F. 
702, as to the authority of an adjuster, the court said: 


“An adjuster is empowered to settle the alleged loss. A settlement of the loss 
necessarily involves the exercise of the option to pay the damages sustained, or 
to rebuild or repair the building injured. The whole is always greater than and 
includes all its parts, and the authority to settle a loss includes the power to do 
any lawful act and to make any legal contract to fix the amount of and to dis- 
charge the liability. An adjuster of an insurance company authorized to settle an 
alleged loss has the power to determine its amount, and how, when, and where it 
shall be paid. * * * ” 

We therefore are of the opinion that plaintiff was justified in delivering the 
car to McKay upon his promise that the company would mail to plaintiff a check 
covering the amount sued for. 

[4, 5] Appellant Spurlock claims there was a novation. His contention is that 
the plaintiff herein released him from the payment of this bill, and agree to substi- 
tute in his place as the debtor the defendant company. Section 1530, Civil Code, 
defines novation as follows: “Novation is the substitution of a new obligation for 
an existing one.” Section 1531, Civil Code, defines the manner in which novation 
is accomplished. In subdivision 2 of that section it is clearly stated that to accom- 
plish a novation there must be the “intent” to release the old debtor. We cannot 
conclude that because the plaintiff permitted McKay to take possession of the car 
after its repair, upon his promise that the company would mail plaintiff a check, 
shows an intent to release Spurlock. Novation is proven by showing a meeting 
of the minds of the parties t~ the contract. The positive testimony of plaintiff is 
that he did not consent to a release of Spurlock, nor intend his release. _ : 

“Whether a new agreement amounts to a novation is always a question of 
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intention; and intention on the part of all parties that such agreement should con- 
stitute a novation must clearly appear.” Cal. Jur. vol. 20, p. 249. 

“Novation is made by contract, and is subject to all the rules concerning con- 
tracts in general. Civ. Code, § 1532. As in the case of other contracts there must 
be competent parties and a mutuality of consent between them.” 20 Cal. Jur. p. 


The trial court decided this point on the testimony before it, and that testi- 
mony was to the effect that plaintiff never agreed to nor intended any release of 
any claim as against Spurlock. We therefore conclude that the trial court was 
not in error in holding, as it did, upon this point. 

There being no error of a prejudicial nature in the record, the judgment of 
the lower court is affirmed. 

We concur: Finch, P. J.; Hart, J. 


CORY v. INTERNATIONAL INDEMNITY CO. (No. 27691.) 
Supreme Court of Kansas. Dec. 10, 1927. 
261 Pacific Reporter 573. 
(Syllabus by the Court.) 

INSURANCE—CASHIER OF BANK, POSSESSING MORTGAGED AUTO- 
MOBILE, PROCURED THROUGH REPLEVIN ACTION IN BANK’S 
NAME, HELD TO HAVE NO INSURABLE INTEREST AS OWNER 
(REV. ST. 8—117, 8—118). 

The cashier of a bank which held a mortgage on an automobile procured pos- 
session of it by a replevin action brought in the name of the bank. Held, the cash- 
ier had no insurable interest in the automobile as an owner thereof. 


(For other cases see Insurance, Dec. Dig. § 115[2].) 


Appeal from District Court, Cloud County; John C. Hogin, Judge. 

Action by C. E. Cory against the International Indemnity Company. From a 
judgment for defendant, plaintiff appeals. Affirmed. 

Park B. Pulsifer and Clyde L. Short, both of Concordia (W. D. Vance and 
R. E. McTaggart, both of Belleville, of counsel), for appellant. 

Charles L. Hunt, Frank C. Baldwin, and C. J. Putt, all of Concordia, and 
Thomas F. Doran and Clayton E. Kline, both of Topeka, for appellee. 

Harvey, J. This is an action on an insurance policy against theft on an auto- 
mobile. The trial court directed a verdict for defendant. Plaintiff has appealed. 

It appears that one Jay Tripp, an oil operator residing at Wichita, purchased 
a Cadillac, four-passenger phaeton automobile from the Nagelvoort-Stearns Com- 
pany, the Cadillac company at Wichita, and gave a mortgage thereon to the seller 
to secure a part of the purchase price. A few months later Tripp had business in 
and about Concordia. He there borrowed from the Concordia State Bank $1,100, 
giving his note on demand therefor, and secured the same by a second mortgage 
on the Cadillac automobile. Later Tripp cashed a check for $325 at the Concordia 
State Bank, which went to protest. Then the plaintiff, C. E. Cory, cashier of the 
Concordia State Bank, went to Wichita and in the name of the bank, and based 
on the indebtedness and mortgage of Tripp to the bank, brought a replevin action, 
gave a replevin bond, and, no redelivery bond being given, got possession of the 
car. He gave the Nagelvoort-Stearns Company his check for $868, and obtained 
an assignment of its lien on the car and drove it to Concordia. He did not procure 
a bill of sale of the car from any one. On the day he reached Concordia, April 
18, 1925, the insurance policy here in question was applied for and issued to C. E. 
Cory in the sum of $2,200, against loss by fire and theft. The car was stolen a 
few nights thereafter. There was evidence tending to show that, after the policy 
was issued and before the theft of the car, plaintiff had some understanding with 
the directors of the bank by which he was to take up the indebtedness of Tripp to 
the bank and to have the car, and that he did take up this indebtedness about three 
weeks after the car was stolen. 


_The policy contained warranties, made by the assured as a basis of issuing the 
policy, that he had purchased the automobile, second-hand, in April, 1925, at the 
actual cost to him of $2,500; that it was fully paid for by him, and was not mort- 
gaged or otherwise incumbered. The policy also contained the provision: 

“This entire policy shall be void * * * if the interest of the assured in the 
subject of this insurance be other than unconditional and sole ownership.” 





662 The Insurance Law Journal, Vol. 70 [Apr., 1928 


The evidence disclosed the policy was issued on false warranties made by 
the assured; that plaintiff had not purchased the car at an actual cost to him of 
$2,500, or any other sum; neither had the car been fully paid for by him, and it 
was mortgaged, under two mortgages; and its title, or the right to its possession 
was then involved in a replevin action which was undetermined. 

The evidence further disclosed that, under the terms of the policy, the entire 
policy was void, for the reason that the interest of the assured in the automobile 
was other than unconditional and sole ownership, and such interest as he had there- 
in had not been noted on the policy and agreed to by the company. 

The evidence further disclosed that plaintiff had no insurable interest in the 
automobile, or at least no insurable interest as owner. In fact the title to the auto- 
mobile was still in Tripp, subject to the two mortgages and the replevin action 
above mentioned. If it can be, said that the evidence sustains the theory, argued 
by plaintiff without much to support it, that the car was sold by the Concordia bank 
to him in accordance with a provision in its mortgage authorizing it to sell 
the car at private sale, still plaintiff would have no insurable interest in the auto- 
mobile, tor the reason that no bill of sale was given to him by the seller, nor were 
notices given, as was then required by our statute. R. S. 8—117, 8—118. See Morris 
v. Firemen’s Ins. Co., 121 Kan. 482, 247 P. 852, where the specific question was 
determined. These sections of the statute were repealed by chapter 87, Laws 1927, 
but the rights of the parties here turn on the statute in force at the time the 
policy was issued. Plaintiff argues that the statute should not be held to apply 
to the sale of an automobile by a mortgagee acting under the terms of a mort- 
gage giving him the power to sell. Certainly the right of a mortgagee to sell a 
used automobile is not greater than the right of an absolute owner. Every ‘reason 
why the statute applies to the sale by an owner applies with equal force to a sale 
‘by a’ mortgagee. 

It was not error for the court to direct a verdict for defendant, and its judg- 
ment is affirmed. 


LUNT v. ETNA LIFE INS. CO. OF HARTFORD, CONN. 
Supreme Judicial Court of Massachusetts. Worcester. Jan. 4, 1928. 
159 Northeastern Reporter 461. 


1. INSURANCE—INSURER AGAINST LIABILITY WAS UNDER NO OB- 
LIGATION TO DEFEND SUITS OUTSIDE SCOPE OF POLICY. 
Under policy of liability insurance, providing that in case of suit against in- 

sured “to enforce a claim for damages covered by the policy * * * the company 

will, at its own cost, defend such suit,” insurer was not obliged to defend actions 
not covered by the policy. 
(For other cases, see Insurance, Dec. Dig. § 514%.) 


3. INSURANCE--LIABILITY INSURER DEFENDING ACTIONS AGAINST 
INSURED, REPRESENTED BY HIS OWN COUNSEL, WAS NOT ES- 
TOPPED FROM CLAIMING ACCIDENT WAS OUTSIDE POLICY. 
Under policy of liability insurance, merely requiring insurer to defend suits for 

damages'covered by policy, insurer was not estopped to claim accident was outside 

policy’s terms by fact that it undertook defense of insured, where insured was rep- 
resented in actions against him by his own counsel and was not misled by insurer’s 
conduct or prejudiced in any way. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

4. INSURANCE—FINDING THAT INJURED PLAINTIFFS WERE EM- 

PLOYEES OF DEFENDANT HELD NOT RES JUDICATA IN SUBSE- 
QUENT ACTION BY DEFENDANT ON LIABILITY POLICY. 

Finding of jury, in actions for injuries arising out of same accident, in answer 
to question submitted, that persons claiming damages were in employment of de- 
fendant, held not res judicata of question of employment in subsequent action by de- 
fendant against insurer on liability policy by which insurer was not liable for ac- 
cidents to employees of insured “arising out of or in course of trade,/ business, pro- 
fession, or occupation,’ since proceedings were not between same parties or their 
privies and causes of action were different. 


(For other cases, see Insurance, Dec. Dig. § 616%.) 
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5. INSURANCE—INSURED, UNDER LIABILITY POLICY, HELD: NOT ES- 
TOPPED TO ASSERT AGAINST INSURER THAT PERSONS WERE 
NOT HIS EMPLOYEES BY JURY’S CONTRARY FINDING, IN FORM- 
ER ACTIONS AGAINST INSURED, NOT SHOWN TO HAVE CON- 
TROLLED GENERAL VERDICTS 
Findings of jury in personal injury actions that plaintiffs were employees of 

defendant held not to estop defendant from asserting in suit against insurer under 

liability policy, that such persons were not employees, where general verdicts were 
returned in original actions and it did not appear that answer of jury to special 
question as to employment was ‘essential or that question was involved. 

(For other cases, see Insurance, Dec. Dig. § 61614.) 

6. INSURANCE—INSURED, SUING ON LIABILITY POLICY, HAD BUR- 
DEN TO PROVE PERSONS INJURED WERE NOT EMPLOYEES. 

In action on liability policy on ground of verdicts recovered against insured in 
personal injury suits, insured had burden to prove that injured persons were not his 
employees under policy exempting insurer from liability for accidents to insured’s 
employees arising in course of employment. 

(For other cases, see Insurance, Dec. Dig. § 646[6]). 


7. INSURANCE—IN CATERER’S ACTION ON LIABILITY POLICY FOR 
ACCIDENT INJURING HELP ON WAY TO ASSOCIATION DINNER, 
EVIDENCE THAT ASSOCIATION BORE DINNER EXPENSES HELD 
COMPETENT TO PROVE INJURED WERE NOT EMPLOYEES. 

Where accident occurred while servant of insured under’ liability policy was 
driving persons to fair grounds to help in service of association luncheon, insured, 
who was caterer, was entitled to show, in his action on policy, that persons injured, 
who had recovered against him, were not his employees, by proof that expenses of 
dinner were borne by association, that insured did not cater for the dinner, and 
that another was in charge and had been furnished with funds to pay the help. 


(For other cases, see Insurance, Dec. Dig. § 648[1]). 


8. INSURANCE—WHETHER INJURED PERSONS WERE EMPLOYEES 
OF CATERER SUING ON LIABILITY, POLICY EXCEPTING ACCI- 
DENTS TO EMPLOYEES, HELD UNDER EVIDENCE FOR JURY. 
Under evidence that insured caterer was not catering for association dinner to 

which persons injured were being transported to assist in serving, issue as to wheth- 

er such persons were employees of insured held for jury, in insured’s action on 
liability insurance policy exempting insurer from liability for accidents to insured’s 
employees. 

(For other cases, see Insurance, Dec. Dig. §-668[10]). 


9. INSURANCE—“OR” AS USED IN LIABILITY POLICY EXEMPTING 
ACCIDENTS ARISING “OUT OF OR IN” EMPLOYMENT OF INSURED’ S 
EMPLOYEES, HAS DISJUNCTIVE MEANING. 

Under policy of liability insurance exempting insurer from liability for acci- 
dents to insured’s employees ‘ ‘arising: out of or in —, _— course of the trade, 
business, profession, or accupation” of insured, word “or” preceding words “in the 
usual course” does not mean “and”; word being’ omamta as having a conjunc- 
tive meaning only where context and main purpose of all the words used demand 
such meaning. 

(For other cases, see Insurance, Dec. Dig. § 435). 

j Exceptions from Superior Court, Worcester County; Charles H. Donahue, 
udge. 

Action by Joseph H.: Lunt against the Aitna Life Insurance Company of Hart- 
ford, — Verdict for defendant, and plaintiff brings exceptions. Exceptions 
sustaine 

C. E. Tupper and A. T. Wall, both of Worcester, for plaintiff. 

C. C. Milton and J.'C. Donnelley, both of Worcester, for defendant. 

CarroLL, J. This is an action of contract to recover on an automobile liability 
policy. The alleged liability of the defendant arose out of an automobile accident 
in which four persons, the plaintiffs in the original actions against Lunt, were in- 
jured. They recovered verdicts. This action was then brought to recover on the 
policy. It provided that the insurer shall not be liable for “accidents to any other 
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employees of the assured, arising out of or in the usual course of the tradej, busi- 
ness, profession or occupation of the assured.” When the case previously was be- 
fore this court (Lunt v. AStna; Life Insurance Co. of Hartford, 253 Mass. 610, 149 
N. E. 660), it was decided, that, as the quoted words were incorporated in the 
general clause of the! policy, it was essential for the plaintiff to negative them. The 
plaintiff amended his declaration and the case went to trial in the superior court. 
A verdict was ordered for the defendant, and the plaintiff excepted. 

[1-3] The plaintiff in the case now before us contends that the defendant, by 
assuming the defense of the original actions, is estopped to deny that the accident 
to the plaintiffs in those actions was covered by the*policy. The policy provided 
that— 

“If suit is brought against the assured to enforce a claim for damages covered 
by the policy * * * the company will, at its own cost, defend such suit in the 
name and on behalf of the assured.” 

It was agreed that Charles C. Milton, Esquire, and F. L. Riley, Esquire, took 
part in the trial of the original cases against Lunt, and in so doing acted for the 
Etna Life Insurance Company and were paid by it for their services; that Mr. 
Milton who opened the cases, examined and cross-examined the witnesses and 
argued the cases on behalf of Lunt; that Lunt was personally represented at the 
trial by two attorneys, Mr. Hastings and Mr. Young, both of whom were in court 
during the entire time of the original actions. 

As we construe the policy, the insurance company was not obliged to defend 
actions not covered by the policy. Its undertaking in this respect was limited to 
the defense of actions brought against the insured for actions which’ were covered 
by the policy. 

It has been held that where an insurance company takes control of the proceed- 
ings in an action brought against the assured, it is thereby estopped to say that 
the liability claimed is not within the terms of the contract. Tozer v. Ocean Acci- 
dent & Guarantee Corp., Limited, 94 Minn. 478, 103 N. W. 509; Patterson v. Adan, 
119 Minn. 308, 138 N. W. 281, 48 L. R. A. (N. S.) 184. 

At the trial of the original actions the defendant was represented by his own 
counsel. He had every opportunity to protect his interests and was not injured by the 
acts of the insurance company. Although counsel for the insurance company tried 
the cases, the assured was not prevented from securing all his rights, and there is 
no evidence that the insurance company acted adversely to his interests. “In order 
to work an estoppel it must appear that one has been induced by the conduct of 
another to do something different from what otherwise would have been done and 
which has resulted to his harm and that the other knew or had reasonable cause to 
know that such consequence might follow. * * * “The law does not regard estop- 
pels with favor, or extend them beyond the requirements of the transactions in 
which they originate.’ ” Boston & Albany Railroad v. Reardon, 226 Mass. 286, 291, 
115 N. E. 408, 411; Rollins v. Bay View Auto Parts Co., 239 Mass. 414, 420, 421, 
422, 132 N. E. 177. Applying this rule to the facts shown on the record, the as- 
sured was not misled by the conduct of the insurer; he was not induced to do any- 
thing different from what he otherwise would have done, and there is no evidence 
of any harm resulting to him from the conduct of the insurance company. There- 
fore, the insurance company was not estopped from contending that the accident 
from which the original actions arose was not covered by the policy. 

[4] The policy provided that the insurance company was not to be held liable 
for “accidents to any other employee of the assured arising out of or in the usual 
course of the trade, business, profession or occupation.” In the trial of the original 
actions this question was submitted to the jury: “At the time of the accident in 
question was the said * * * (plaintiff in each of the original actions) in the em- 
ployment of the defendant Joseph H. Lunt?” The answer was “Yes.” It is now 
contended by the insurance company that the plaintiff in the present action is pre- 
cluded by these answers and cannot rightly contend that the injured persons were 
not his employees. In the action before us Lunt seeks to recover on the insur- 
ance policy. The original actions were against Lunt for negligence in operating 
his automobile. The insurer was not a party to these actions. Lunt and the in- 
surance company were not adverse parties. The principle of res judicata has no 
application. The proceedings were not between the ‘same parties or their privies. 
The causes of action were not the same and the rights now involved were not ad- 
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judicated in the original actions. McCarthy v. William H. Wood Lumber Co., 219 
Mass. 566, 107 N. E. 439; McAlevey v. Litch, 234 Mass. 440, 125 N. E. 606. 

[5] The principle of estoppel by judgment or verdict has no application. Gen- 
eral verdicts were returned in the original actions, and it is not shown on what 
ground the verdicts were rendered. It does not appear that the answer of the 
jury was essential in the cases, nor that the question whether the plaintiffs were 
employees of Lunt was involved in the controversies. See Freeman on Judgments 
(5th Ed.) vol. 2, § 692; Burlen v. Shannon, 99 Mass. 200, 96 Am. Dec. 733. The 
cases of Boston v. Worthington, 10 Gray, 496, 71 Am. Dec. 678, and Boston & 
Maine Railroad v. T. Stuart & Sons Co., 236 Mass. 98, 127 N. E. 532, relied on by 
the defendant, do not sustain its contention. 


[6] Although the assured was not precluded by the answer of the jury in the 
original actions, the burden was on him to show that the accident was within the 
terms of the policy. The policy gave him no protection if the accident happened 
to his employees “arising out of or in the usual course of the trade, business, pro- 
fession or occupation of the assured.” He could not recover unless there was 
evidence that the injured parties were not his employees, injured because of such 
an accident. Lunt v. A&tna Life Insurance Co. of Hartford, supra. There was 
evidence tending to show that the trade, occupation or business of Lunt was that 
of catering; that he catered at fairs and other entertainments and at times conduct- 
ed “clambakes.” It appeared that the four plaintiffs in the original actions were 
injured on June 3, 1921, while riding in Lunt’s automobile on the way to the fair 
grounds, Worcester, where the Commercial Travelers’ Association was to have a 
dinner; that the automobile was driven by his servant; that Lunt was “superin- 
tending, getting the dinner together, * * * superintending the luncheon”; that on 
the day preceding, June 3, the plaintiff asked two of the original plaintiffs “if they 
could get some help for the following day”; that.he agreed to meet them at Lin- 
coln Square and convey them to the fair grounds; and that in accordance with 
his request, additional help was secured. It also appeared that Lunt was a mem- 
ber of the Commercial Travelers’ Association and a member of the luncheon com- 
mittee; that he “received no pay for his services” in connection with the dinner; 
that he bought supplies for the entertainment, but did not pay the plaintiffs; that 
some of his equipment was in use at the dinner. To show that the original plain. 
tiffs were not his employees, injured in an accident “arising out of or in the usual 
course of the trade, business, profession or occupation,” he made an offer of proof 
to the effect that the expenses of the dinner were borne by the association, that 
he didn’t cater for the dinner, that one Whiting had charge and had been furnished 
with funds “to pay the help.” 

[7, 8] The plaintiff had a right to show that the injured plaintiffs were not 
his employees and for this purpose could offer any competent evidence. He could 
show what the real arrangements were. If, as & member of the luncheon com- 
mittee and acting gratuitously, he secured the services of the original plaintiffs to 
work for the association as its servants, the jury could have found that the injured 
parties were not employees of Lunt. Standing alone, the evidence offered was 
not sufficient to support this contention; but, in connection with the other evidence 
in the case and other offers of proof, we think it was competent for the purpose 
for which it was offered. There was evidence from one Coleman, not a mem- 
ber of the association, that he was asked by Whiting to check up the time of the 
employees and in-coming supplies; that he had the names of the injured plaintiffs 
on his list. The plaintiff testified “he received no pay for his services in connec- 
tion with the dinner”; that he ordered supplies, but received no bill, and in this 
connection offered to show that these supplies were charged to the association and 
“so billed.” He also testified that he paid none of the people who worked at the 
dinner and did not pay the plaintiffs in the original actions. He also offered to 
show that Coleman had in his hands the sum of $500 given him by the executive 
committee of the association “for the payment of this help.” Taken in connec- 
tion with the evidence already admitted and the additional evidence offered and 
excluded, the offer of proof to the effect “that he didn’t cater for the dinner” and 
that Whiting had charge of the arrangements was competent. It tended to show 
that Lunt, in whatever he did for the success of the entertainment, was not fol- 
lowing his trade, occupation or business, but was acting gratuitously as a member 
of the association, and that the injured parties were not in fact his employees but 
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were employees of the association. See in this connection Bingham v. Scott, 177 
Mass. 208, 211, 58 N. E. 687, where the meaning to be given the words “employs” 
and “employed” is considered. The case should have gone to the jury on this is- 
sue. We also think that the other offers referred to, bearing on this question, 
were competent. 

[9] As there must be a new trial of this case, we consider certain questions 
which are likely to arise. As has been said, the policy excluded injuries to em- 
ployees of the assured from accidents arising out of or in the usual course of the 
trade, business, profession, or occupation of the assured. The plaintiff contends 
that the word “or” preceding the words “in the usual course” means “and.” We 
do not agree with this contention. The word “or” should be given a disjunctive 
and not a conjunctive meaning. It is not synonomous with “and.” It is to be con- 
strued as having a different meaning from “or” and to mean “and” only when the 
context and the main purpose of all the words used demand this meaning. Mar- 
ble v. Treasurer & Receiver Generally, 245 Mass. 504, 508, 509, 139 N. E. 422, and 
cases cited. 

The offer of proof was not technically accurate as it substituted “and” for “or,” 
but we do not understand that the defendant objected to the form of the offer, and 
the substance of the policy was followed. It was admissible to show that the plain- 
tiffs in the original actions were not employees of Lunt. 

The offer of proof was also to show “that the defendant has waived any right 
to contest the coverage of the policy, and is estopped to do so.” In this offer of 
proof, in addition to what has already been said, there was a suggestion of a set- 
tlement of the original actions. As we understand this offer, it amounts to a mere 
discussion of the question of settlement. It did not go far enough to show that 
the plaintiff was in any way injured or deprived of any of his rights. As his own 
counsel participated in the trial, the insurance company was not estopped and the 
offer of proof did not tend to establish an estoppel. The plaintiff should have 
been permitted to show that the injured parties were not his employees within the 
meaning of the policy. The entry is to be 

Exception sustained. 


HAYES-IONIA CO. v. ST. PAUL FIRE & MARINE INS. CO. (No. 26.) 
Supreme Court of Michigan. Jan. 3, 1928. 
216 Northwestern Reporter 916 
INSURANCE—WHETHER INSURER INQUIRED ONLY ABOUT LOSSES 
IN TRANSPORTING AUTOMOBILE BODIES BY TRUCK BETWEEN 
CERTAIN CITIES, WHICH WAS RISK ASSUMED, HELD FOR JURY. 
Whether insurer, in letter asking information as to losses sustained by insured 
before issuing policy, was asking only about transportation of automobile bodies 
by truck between certain cities, which was risk assumed, or for result of insured’s 
experience in such method of transportation, in which case question would arise 
as to whether insured should have included experience with reference to policy, 
to which insured’s name was added by agreement after its issuance to truck opera- 
tor, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[6.]) 


Error to Circuit Court, Kent County, Joseph Barton, Judge. 

Action by the Hayes-Ionia Company against the St. Paul Fire & Marine Insur- 
ance Company. Judgment for defendant, and plaintiff brings error. Reversed 
and new trial ordered. 

Argued before the Entire Bench. 

Laurence W. Smith, of Grand Rapids, for appellant. 

Travis, Merrick, Warner & Johnson, of Grand Rapids, and Ekern & Meyers, 
of Chicago, Ill. (Edgar H. Johnson, of Grand Rapids, and Luther F. Binkley, of 
Chicago, IIl., of counsel), for appellee. 

Birp, J. Plaintiff is a manufacturer of automobile bodies. It has a plant at 
Ionia and one at Grand Rapids. In October 1924, it was making bodies in Grand 
Rapids for the Maxwell Automobile Company of Detroit. It was transporting them 
overland to Detroit by automobile trucks. The plaintiff desired some insurance on 
the transportation to protect it against fire and the perils of the highway. On Oc- 
tober 15, 1924, defendant issued to it a policy covering these risks. Soon thereafter 
a loss by fire occurred. Proofs of loss were sent to the company. The insurance 
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company investigated, and agreed with plaintiff that its loss amounted to $1,361.23. 
The defendant did not pay the loss, but soon thereafter denied liability, can- 


celed the policy, and tendered to plaintiff the premium which it had paid. The 
reasons for cancellation were: 


“That a previous policy, of the same nature in which this assured was inter- 
ested, was canceled by the company on account of the experience which that com- 
pany had, and that this risk had been canceled by a previous underwriter on account 


of losses, contrary to your representations to us.” 


In support of this defense, defendant showed that plaintiff secured the insur- 
ance from a local insurance company, the Grinnell-Row Company, at Grand Rapids, 
acting as brokers in the matter; that, upon inquiry for rates, etc., the defendant 
stated, in the same letter in which the rates were quoted, the following: 


“These quotations are based upon the past experience having been satisfac- 
tory, and we shall be glad if you will advise us as to the losses that have been 
sustained during the past two years.” 


No answer was made to this inquiry by the brokers, and later, when the local 
company ordered the policy, the defendant replied: 

“On referring the matter to the representative of the company, we are informed 
that before issuing a binder the company would wish to have a reply to our com- 
munication of October 8th. In other words, if similar insurance has been carried 
and subsequently canceled on account of poor experience, the St. Paul would not 
wish to become interested; therefore we would like to have advices as to whether 
any company has canceled or refused to issue a contract, and, if that answer be in 
the negative, then we should be advised as to the losses experienced by it.” 

Upon receipt of this, the local company communicated with plaintiff, and after- 
wards sent the following wire to the defendant: 

“Re, Hayes-Ionia Company: No companv has carried or refused insurance 
on this risk. Experience has been good. Only four bodies slightly damaged in 
six months. 


Upon receipt of this telegram, the defendant accepted the application and issued 
the policy. 

The defendant, after showing this, offered four vouchers of the Automobile 
Insurance Company, under policy IMT—217y, paid to the Hayes-Ionia Company, 
and also vouchers for two claims under policy IMT—2068. All of these claims 
occurred in 1922, and aggregated the sum of $405.10. 

The plaintiff’s showing with reference to these charges was that the insurance 
policy IMT—2179 was taken out originally by Ivan Horton, the operator of the 
truck. That policy was taken out in 1922, and covered a different route than the 
policy in suit. That policy covered bodies which were being transported from Ionia 
to Lansing. It is shown that plaintiff had no interest in those bodies after they 
left its factory, because they were sold to the Reo Company, f. o. b. Ionia; that when 
an automobile body was injured the driver would return it to plaintiff to make 
repairs. The repairs were made by plaintiff, and Horton paid for them. Horton 
appears to have been a poor business man, and was slow in making claims and in 
furnishing proofs of loss and paying premiums. He was also slow in paying plain- 
tiff for repairs. The insurer became dissatisfied, and a conference of the three 
parties was had, and it resulted in having plaintiff’s name added to a new policy, 
and thereafter claims were paid to plaintiff instead of to Horton, and the plain- 
tiff also paid the premiums and saw that the proofs of losses were made. This 
policy to Horton was surrendered, and not canceled, as is claimed by defendant. 

It is further the claim of the plaintiff that the inquiry of defendant had refer- 
ence to the risk which the plaintiff was then carrying between Grand Rapids and 
Detroit. and counsel insist that, if this be the construction, the telegram sent to 
that this question was one of fact as to what the inquiry had reference to, under 
defendant before issuing the policy was technically correct. Counsel further claims 
all the circumstances of the case. There was also some conflict in the testimony 
as to what the inquiry was which was directed to the local broker, and that this 
was a question also for the jury. 

We are impressed by a reading of the inquiry that different inferences can be 
drawn from the language used. There are facts and circumstances which support 
Plaintiffs contention that defendant was asking only about the risk from Grand 
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Rapids to Detroit, the risk which the defendant was asked to assume. If the inquiry 
receives this construction, there was no misrepresentation in the telegram. 

On the other hand. the inference which defendant draws is not an unreasonable 
one that defendant was asking for the result of plaintiff's experience in transport- 
ing cars by automobile. If the jury in a retrial should take defendant’s view, a new 
question would then arise as to whether plaintiff’s reply should have included its 
experience with reference to a policy in which it had only a nominal interest. 

There may be other minor questions of fact but this is the important one, and 
the one upon which the case turns, and we think it should have been submitted to 
the jury. We think the trial court was in error in directing a verdict for defendant. 

The judgment is reversed, and a new trial ordered, with costs of this court 
to plaintiff. 

Sharpe, C. J., and Fellows, Wiest, Clark, and McDonald, JJ., concur. 

Justice Steere and the late Justice Snow took no part in this decision. 


WALKER v. AMERICAN INS. CO. (No. 17620.) 
Supreme Court of Oklahoma. Dec. 6, 1927. 
261 Pacific Reporter 918. 
(Syllabus by the Court.) 

1. APPEAL AND ERROR—WHERE JUDGMENT BASED ON VERDICT IS 
MANIFESTLY RIGHT OR ONLY ONE WHICH COULD HAVE BEEN 
PROPERLY RETURNED UNDER COURT’S RULINGS, INSTRUC- 
TIONS WILL NOT BE DISTURBED ON APPEAL; WHERE VERDICT 
IS MANIFESTLY RIGHT OR ONLY ONE WHICH COULD HAVE 
BEEN PROPERLY RETURNED, ERRORS, IF ANY, UNLESS FUNDA- 
MENTAL, ARE HARMLESS (COMP. ST. 1921, § 2822). 

Where a verdict of a jury is manifestly right, or if it appears from the evi- 
dence that no other verdict could have been properly returned, under rulings and 
instructions of the court entirely correct, the judgment based on such verdict will 
not be disturbed by this court on appeal. In such case, the errors, if any, unless 
they be fundamental, may be said to be harmless. 

(For other cases, see Appeal and Error, Dec. Dig. § 1170[1, 9].) 

(Additional Syllabus by Editorial Staff.) 

2. INSURANCE—EVIDENCE THAT AUTOMOBILE WAS NOT STOLEN 
HELD TO SUPPORT JUDGMENT FOR DEFENDANT INSURANCE 
COMPANY. 

In action on theft insurance policy covering automobile, evidence as to whether 
automobile was stolen held to support judgment for defendant insurance company. 

Bennett, P. C., dissenting. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Commissioners’ Opinion. 

Appeal from District Court, Osage County; Jesse J. Worten, Judge. 

Action by Wade Walker, against the American Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. . 

Hargis & Yarbrough, of Pawhuska, and L. G. Williams, of Tulsa, for plain- 
tiff in error. 

Ross & Thurman, of Oklahoma City, for defendant in error. 

Hau, C. The plaintiff sued on a theft peril insurance policy issued by defend- 
ant, to recover the value of a Cadillac automobile which he alleged was stolen from 
him on the night of October 13, 1924, while the same was parked by the side of a 
public highway in front.of a residence near the city of Pawhuska. The automobile 
was equipped with a transmission locking device, and the policy of insurance con- 
tained what is termed therein a “locking device allowance clause,” which required 
the assured to use all diligence and care in maintaining the locking device and in 
locking the automobile when leaving it unattended. d 

The defendant interposed two defenses: First, it was specially denied that the 
automobile was stolen; second, it pleaded a breach of the warranty clause pertain- 
ing to locking the automobile when leaving it unattended. The cause was sub- 
mitted to a jury, and the result was a verdict in favor of the defendant. 

The plaintiff appealed, and has assigned various errors. In substance, the errors 
and contentions of plaintiff are as follows: (1) That the locking device allowance 
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clause contained in the policy of insurance was not operative; (2) that the instruc- 
tion pertaining to the degree of care imposed on plaintiff was high; (3) that the 
court erred in not granting a new trial upon the grounds of newly discovered evi- 
dence; and (4) that plaintiff suffered surprise by reason of the character of 
defense. ’ 

The instruction complained of is to some degree erroneous, or at least techni- 
cally incorrect. Pertaining to the use of the locking device, this instruction required 
of plaintiff such diligence and care “as would have ordinarily been used by a care- 
ful and prudent man under the circumstances,” instead of restricting the degree of 
care to that of a man of “ordinary prudence.” 

In the face of this record—that is, the testimony in the case and the verdict 
of the jury thereon—whatever error was embodied in this instruction, and also the 
other errors complained of, become, in this case, entirely and wholly harmless. The 
doctrine of harmless error, which finds expression in section 2822, Complied Okla- 
homa Statutes 1921, is as much a part of the law of this state as any other statu- 
tory enactment. It has been applied so often in this state that were we not to 
apply it here it would be a deviation from established precedent. 

[{1, 2] The rule obtaining here and now elsewhere is that a judgment will not 
be reversed for technical errors or otherwise where it is clearly apparent that at 
any subsequent trial on the same evidence a conscientious jury could render no 
other verdict than the one already rendered. This is supported by a long line of 
Oklahoma cases and the recent cases from the other jurisdictions. 

The strength and vitality of plaintiff’s case, when met with the first ground of 
defense, is as follows: Plaintiff and his wife had separated the day preceding the 
loss or theft of the automobile. She had furnished what actual money investment 
that entered into its purchase. On the witness stand, plaintiff was never certain as 
to what time of the night the car was stolen; that is, he testified that he left the 
car only five or ten minutes and that the car was stolen during these ten minutes, 
but he would never fix anywhere near approximately the time of that ten minutes. 
He did not know whether it was 8, 9, 10, 11, 12 o’clock or later (earlier in the 
next day). He testified that he had with him his sister, a Mrs. Smith, at the place 
where the car was stolen, which place was at the residence of one Bill Poe, and 
that, after the automobile disappeared, Poe, who was asleep, was awakened hy! 
plaintiff and a member of Poe’s household, and that Poe took plaintiff and his sister 
to the city of Pawhuska in a Ford automobile. Poe was introduced as a witness 
on behalf of plaintiff (he had been excluded from the courtroom along with other 
witnesses), and on direct examination furnished the following testimony: 

“Q. Now, who, if any person, was with him at the time you have in mind? A. 
With Mr. Walker? 

“Q. Yes, sir. A. By himself, so far as I know. I did not see any one there. 

“Q. Did you see his sister, Mrs. Smith, there? A. Who? 

“Q. Mrs. Smith, Bonnie Smith, did you see her there with him, or about there? 
A. No; I don’t think I did.” 

By his own counsel he was asked this directly leading question: 

“Q. Mr. Walker, didn’t Mrs. Smith come down with you, Mr. Poe, I mean, 
didn’t Mrs. Smith or didn’t a woman accompany you and Mrs. Walker from your 
place to the police station? A. Well, I disremember something about that. I was 
kind of excited, and it was night, and I just jumped out, and it might have been. I 
would not say for sure whether there was or not.” 

On cross-examination, the plaintiff testified that he did not know whether he 
left the car locked or unlocked. When asked if he had not made certain state- 
ments to other people, Clayton Smith and C. R. Wackenhuth, that the car was left 
unlocked, he answered, “I don’t know.” He “didn’t remember” telling anybody 
whether it was after midnight or whether it was before midnight when the car was 
stolen. When asked about his former statement in an affidavit fixing the time the 
car was stolen “as some time near midnight or after,” when asked if he made that 
answer, he said, “I might have.” When asked if he remembered about the taking 
of his testimony concerning the occurrence before a notary public, Geneva May, in 
Pawhuska, he answered, “I am not acquainted with Geneva May.” 

In connection with the matter of the actionable theft of the automobile, the 
above is the character and kind of evidence furnished on behalf of plaintiff. On 
behalf of defendant, the police sergeant, who was on duty the night the car was 
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supposed to have been stolen, was introduced as a witness, and he testified that after 
midnight plaintiff went to the police station and reported that somebody had stolen 
his automobile. The sergeant extended him a pencil and piece of writing paper and 
asked him to write a description of the car—name, model, number, etc.—and that 
plaintiff, after hesitating a moment, pushed it back, and remarked, “Oh, hell, I don’t 
want to snitch on anybody,” then stood around the police station for some little 
time and left, and the police sergeant made no further effort towards recovering 
the car. 

This testimony of plaintiff himself and his witness Poe as to just what occur- 
red the night the automobile disappeared does not impress us favorably, and evi- 
dently it had the same effect on the jury. They reflected their impressions in their 
verdict. Unquestionably, the jury thought that this evidence was too flimsy, too 
vacillating, too uncertain and indefinite to conclude that the automobile was the 
subject of actionable theft; that is, stolen in such a manner as to render the in- 
surance company liable therefor. The rule apnlicable to this case was announced 
by this court in the case of Cosden Pipe Line Co. v. Berry, 87 Okl. 237, 210 P. 141, 
quoting and adopting the rule announced in Ruling Case Law, vol. 14, pp. 815, 816, 
as follows: 

“It is only when an erroneous instruction has resulted in prejudicing the rights 
of the complaining party that the judgment will be reversed, and it is the general 
rule that such action will not be taken by the appellate court for error or refusing 
to give instructions, if the verdict is manifestly right, or if it appears from the 
evidence that no other verdict could have been properly returned by the jury under 
instructions entirely correct.” 

That rule is applicable to all errors committed except such errors as are funda- 
mental. The rule is that the error must have operated to the injury and prejudice 
of the substantial-rights of the complaining party. It is not enough that the error 
complained of prevented the appellant from gaining an advantage not warranted by 
the evidence and the law. The reason for this rule is aptly stated by the author7 
of Ruling Case Law, vol. 2, pp. 230, 231, as follows: 

“* * * To assert the contrary would be to contend that courts are not created 
for the purpose of dealing out justice, but for the purpose of applying rules of law 
to incidental features of a case, irrespective of the merits of the claims of the par- 
ties as to the substance.” 

Among the numerous authorities supporting the rule are the following recent 
decisions of this court. Covington State Bank v. Jayne, 103 Okl. 55, 229 P. 465; 
Empire Gas & Fuel Co. et al. v. Wainscott, 91 Okl. 66, 216 P. 141; Schaff v. Coyle, 
121 Okl. 228, 249 P. 947. 

Under this theory of the case, it is unnecessary to prolong this opinion with a 
discussion of the various other assignments of error. However, we will briefly give 
attention to the assignment based upon the refusal of the court to grant a new 
trial on the allegations of newly discovered evidence. We think the lower court 
was correct in refusing to grant a new trial for two reasons: First, lack of dili- 
gence on the part of the plaintiff in securing the testimony at the trial of the cause; 
and, second, the nature of the testimony which plaintiff said he could produce at a 
subsequent trial. In this connection plaintiff secured the affidavit of Mrs. Bonnie 
Smith, who, according to plaintiff’s testimony, accompanied him to the residence of 
Bill Poe the night the car was stolen, and in this affidavit Mrs. Smith stated, in 
substance, that she herself locked the car, and returned to her mother’s home, put 
the keys in a receptacle, and made no mention of that fact whatever before the 
trial of this case; that after the trial she notified the plaintiff where he could find 
the keys, and he found them. Disregarding the proposition of lack of due dili- 
gence to discover and procure this testimony before the trial, this affidavit must 
be read in connection with the testimony of plaintiff’s witness Mr. Poe, whose tes- 
timony we have set out verbatim in this opinion. 

The judgment is hereby affirmed. 

Teehee, Diffendaffer, Herr, and Reid, CC., concur. 

Bennett, P. C., dissents. 
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HOME INS. CO. v. PAUL (No. 17882.) 
Supreme Court of Oklahoma. Dec. 6, 1927. 
261 Pacific Reporter 927. 
(Syllabus by the Court.) 

1. PLEADINGS—WHERE PETITION TO RECOVER ON POLICY AL- 
LEGED WAIVER OF PROOF OF LOSS DENIED BY ANSWER, MORE 
SPECIFIC ALLEGATIONS OF WAIVER OF PROOF IN REPLY HELD 
NOT TO CONSTITUTE DEPARTURE. 

In an action upon an insurance policy insuring plaintiff against loss by theft, 
containing a clause requiring proof of loss to be furnished insurer within 60 days 
after loss, where the petition alleges proof of loss and also alleges waiver of such 
proof, within the 60 days, and answer specifically denies that proof of loss was 
furnished, more specific allegations o1 waiver of such proof in the reply do not 
constitute a departure. 

(For other cases, see Pleading, Dec. Dig. § 180[2].) 


2. INSURANCE—PRETENDING TO RENT AUTOMOBILE, INTENDING 
NOT TO RETURN IT, FOLLOWED BY APPROPRIATION, HELD TO 
CONSTITUTE “LARCENY” ACCOMPLISHED BY FRAUD, AS RE- 
GARDS RIGHT TO RECOVER ON THEFT POLICY (COMP. ST. 1921, 
§ 2101). 

Where one obtains possession of an automobile from another, under pretense 
of renting it for a short time, having at the time the intention not to return same, 
but intends to appropriate the same to his own use and deprive the owner thereof, 
and does so appropriate it, such act constitutes larceny, accomplished by fraud. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


3. TRIAL—FINDING THAT TAKING AUTOMOBILE UNDER GUISE OF 
HIRING CONSTITUTES LARCENY BY FRAUD NECESSARILY IN- 
CLUDES FINDING OF FRAUDULENT INTENT (Comp. St. 1921, § 
2101.) 

A finding by the trial court that the taking of an automobile under guise of 
hiring same constitutes larceny by fraud necessarily includes a finding of fraudu- 
lent intent at the time of obtaining possession thereof. 

(For other cases, see Trial, Dec. Dig. § 404[5].) 


4. INSURANCE—POLICY GRANTING PERMISSION TO RENT AUTOMO- 
BILE HELD TO INSURE AGAINST LARCENY BY FRAUD THROUGH 
OBTAINING POSSESSION UNDER PRETENSE OF RENTING (Comp. 
St. 1921, § 2101). 

An insurance policy insuring against loss by theft, containing an indorsement 
providing: “In consideration of an additional premium of $4,50,” permission is 
granted for the automobile described in the policy to which this indorsement is 
attached, to be rented, leased, or used for carrying passengers for compensation— 
held to insure against larceny by fraud by one obtaining possession thereof under 
pretense of hiring or renting same. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Muskogee County; E. A. Summers, Judge. 

Action by Joe Paul against the tome Insurance Company. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

Rittenhouse & Rittenhouse, of Oklahoma City, for plaintiff in error. 

Kelly Brown, of Muskogee, for defendant in error. 

DirFENDAFFER, C. This is an action on an automobile insurance policy, whereby 
plaintiff was insured upon an automobile against certain perils, among which was 
“theft, robbery or pilferage, except by any person or persons in assured’s service 
or employment, * * * and excepting also the wrongful conversion, embezzlement, 
or secretion by a mortgagor or vendee in possession under mortgage conditional 
sale, or lease agreement.’ 

The policy contained what was termed a “Livery and Renting Automobile In- 
dorsement,” attached as follows: 

“In consideration of an additional premium of $4.50, permission is granted for 
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the automobile described in the policy to which this indorsement is attached, to be 
rented, leased or used for carrying passengers for compensation. * * *” 

[1] The loss alleged is theft. ‘he defense was failure to furnish proof of 
loss within the 60 days as provided in the policy and that the person taking the 
automobile from plaintiff did not cbtain same by theft, robbery or pilferage. It is 
also urged that plaintiff’s allegation of waiver of proof of loss in his reply, after 
having alleged in his petition full compliance with the terms of the policy, and the 
furnishing of such proof, being a departure, should have been stricken on mo. 
tion. The latter contention could be upheld were there no allegations of waiver in 
the petition. Springfield et al. Co. v. Holsey, 34 Okl. 383, 126 P. 237; Merchants’ 
& Planters’ Ins. Co. v. Marsh, 34 Okl. 453, 125 P. 1100, 42 L. R. A. (N. S.) 996; 
Gage v. Connecticut Fire Ins. Co., 34 Okl. 744, 127 P. 407; National Fire Ins. 
Co. v. Nichols, 85 Okl. 24, 204 P. 272. 

The petition alleges that the automobile was stolen on the 15th day of No- 
vember, 1924, and in paragraph 4 alleges: 

“That notwithstanding said insurance policy, or contract and the obligation of 
defendant to pav the loss occurring to this plaintiff, said defendant did, on the 5th 
day of December, 1924, refuse to make payment of the amount provided for in 
said policy, or any sum whatever, and denied liability under said policy and refused 
to comply with the same, and still so refuses and neglects to perform its contract.” 

This was substantially, if not specifically, an allegation of waiver. It is the 
right of plaintiff to plead a compliance with the policy by furnishing proof of loss, 
and also a waiver thereof, and rely upon that which the evidence establishes. Con- 
tinental Ins. Co. v. Chance, 48 Okl. 324, 150 P. 114; Warshawky v. Anchor Mut. 
Fire Ins. Co., 98 Iowa, 221, 67 N. W. 237; Atlas Assurance Co., Limited, v. Leon- 
ard, 108 Okl. 150, 234 P. 771. 

The letter from defendant to plaintiff, dated December 5, 1924 (20 days after 
the date of the loss), in evidence, is: 

“You are hereby advised that the Home Insurance Company of New York 
* * * here and now denies any and all liability to you, or any one claiming through 
or under you, upon or by virtue of its said insurance policy No. A. U. 1513, here- 
tofore issued to you by the company’s Checotah, Oklahoma, agency, and you will 
govern yourself accordingly.” 

Denial of liability within the time allowed for furnishing proof of loss, on 
other grounds, waives such proof. Springfield Fire & Marine Ins. Co. v. Donahue, 
87 Okl. 78, 209 P. 442. See, also, American Nat. Ins. Co. v. Donahue, 54 Okl. 
294, 153 P. 819 and Continental Ins. Co. v. Chance, 48 Okl. 324, 150 P. 114. ; 

[2] The evidence discloses that at the time of the loss, plaintiff was engaged in 
the business of renting automobiles for hire—that is, renting automobiles to per- 
sons to drive themselves, no driver being furnished by plaintiff—that on the 15th 
day of November, 1924, one Sam Bowers came to plaintiff’s place of business and 
represented to plaintiff that he desired to rent an automobile for two hours for the 
purpose of driving across the river to see his mother. He deposited the usual cash 
deposit of 10, took the car, and drove away. The car was not returned, and plain- 
tiff immediately notified the sheriff and police officer and went across the river and 
searched for the car and driver. No trace of the car was found, and it was never 
returned and Bowers was not seen. Next day plaintiff notified the insurance agency 
of the loss. 

It is contended by defendant that Bowers did not obtain possession of plaintiff's 
property by theft, robbery, or pilferage, and therefore the loss does not come with- 
in the risk insured against. 

Defendant in its brief concedes that theft, robbery, and pilferage is compre- 
hended in larceny. 

“Larceny is the taking of personal property accomplished by fraud or stealth, 
and with intent to deprive another thereof.” Section 2101, C. O. S. 1921. 

If at the time Bowers obtained possession of the automobile he had the intent 
not to return it, but to convert it to his own use and permanently deprive the plain- 
tiff thereof, then he was guilty‘ of larceny perpetrated by fraud, within the meaning 
of the statute. Flohr v. Territory, 14 Okl. 477, 78 P. 565. 

[3] The trial court,’in passing upon defendant’s demurrer to ‘the evidence, 
said: 

“The record may further show and the court is of the opinion and holds that 





Auto. ] North River Ins. Co. v. Adams 573 


the taking of the car under the facts shown in the evidence in this case would 
constitute a clear case of larcency by fraud under our statute.” 

This necessarily included a finding that Bowers intended at the time he secured 
possession of the automobile, not to return it, and to deprive the owner thereof. 
We think the evidence supported this finding. The case having been tried to the 
court without a jury, its findings of fact are given the same force and effect as a 
verdict of a jury, and will not be disturbed on appeal where there is any evidence 
reasonably tending to support sueh finding. 

[4] It is contended that the policy does not cover theft of the insured automo- 
bile by one obtaining possession thereof in the manner shown in the evidence. 

The perils excepted under clause C of the policy as not insured are: 

“Excepting also wrongeful conversion, embezzlement or secretion by a mort- 
gagor ‘or vendee in possession under mortgage, conditional sale or lease.” 

It is urged that under this clause four classes of persons are included, viz: 
(1) A mortgagor; (2) a vendee under a mortgage; (3) one in possession under a 
conditional sale; and (4) one in possession under a lease agreement or mental con- 
tract. 

We think the clause is not susceptible of this construction. It is apparent that 
but two classes of persons are intended to be excepted, viz.: (1) A mortgagor in 
possession under a mortgage, and (2) a vendee in possession under either a condi- 
tional sale contract or lease agreement. 

It is well known that conditional sales are often made and evidenced by what 
is termed a “lease agreement,” whereby the vendor leases the property to the vendee, 
and, upon the payment of certain stipulated sums as rentals, title passes to the ven- 
dee, but reserving title in the vendor until such sums are paid in full. 

The livery and renting automobile indorsement or “rider,” for which plaintiff 
paid an additional ‘premium of $4.50, specifically granted permission to plaintiff 
to rent, lease, or use the automobile for carrying passengers for hire. This in-s 
dorsement or rider was attached to the policy at the time it was issued and after 
plaintiff had explained to defendant’s agent the nature of his business, and the ‘use 
to which the automobile would be put and we think it fully covered the character 
of risk here. involved. 

The judgment should be affirmed. 

Bennett, P. C. and Hall, Herr, and Jeffrey, CC., concur. 


NORTH RIVER INS. CO. v. ADAMS (No. 10026.) 
Court of Civil Appeals of Texas. Dallas. Nov. 5, 1927. 
Rehearing Denied Dec. 10, 1927. 

300 Southwestern Reporter 185. 

1. INSURANCE—APPRAISERS’ ACTS, IN FIRE LOSS APPRAISEMENT, 
IN EXCESS OF AUTHORITY CONFERRED BY APPRAISAL AGREE- 
ee ARE NOT BINDING ON PARTIES WITHOUT RATIFICA- 
Where the appraisers of a fire loss act on matters not authorized by the agree- 

ment of appraisal entered into between the insurer and the insured, such acts in 

excess of authority are not binding on the parties, in the absence of ratification. 

(For other cases, see Insurance, Dec. Dig. § 574[1]). 

3. INSURANCE—IN ACTION ON FIRE POLICY FOR AUTOMOBILE 
LOSS, EVIDENCE HELD TO SHOW AUTOMOBILE WAS VALUELESS 
AFTER FIRE. 

Where insured sued insurance company on fire policy because of destruction 
of his automobile and failure of appraisal agreement, evidence held to show that 
the automobile was valueless after the fire.. 

(For other cases, see Insurance, Dec. Dig. § 665[4]). 

Appeal from District Court, Rockwall County; Joel R. Bond, Judge. 

Suit by W. H. Adams against the North River Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

E. G. Senter, of Dallas, for appellant. 

Renfro, Ledbetter & McCombs, of Dallas, for appellee. 

VaucHAN, J. Appellee, W. H. Adams, filed his suit in the court below against 
appellant, North River Insurance Company, on a fire insurance policy issued on 





674 The Insurance Law Journal, Vol. 70 [Apr., 1928 


the 24th day of September, 1924, by appellant, covering a 1923 model Hudson sedan 
insuring appellee against loss by fire in the amount of $1,500. Appellee alleged the 
terms of the policy, the total loss by fire of the automobile, the provisions of the 
policy providing for appraisal, the attempt to appraise the loss by appraisers ap- 
pointed by the parties, that the appraiser appointed by appellant was interested, and 
had before represented it in that capacity, and that the umpire was not disinterested. 
In paragraph 5 it was alleged: 

“That said appraisers and umpire could not agree as to the amount of loss or 
damage; that said Lacey was about to depart for Dallas when he and Paulk, the 
local agent for the defendant, secured the consent of plaintiff, W. H. Adams, to take 
$1,175 as a compromise, if paid immediately in cash. That said appraiser, H. H. 
Lacey, and Umpire, S. F. Miller, sought to enter into said agreement and com- 
promise, and conducted themselves as interested parties for said insurance com-i 
pany, but have fraudulently and in bad faith contended that no amount was agreed 
upon as a compromise.” 

It was further alleged that the appraisal sheet was fraudulently changed and 
altered after its execution; that in the column of the award for the insertion of 
the sound value as found, the numerals “15” or “1500” were written so as to leave 
a blank space in front of the numerals 15 in the original and copy of the award as 
made by the appraisers; that same could be read as a finding of $15 or $1,500; that 
the appraiser, A. Hurst, selected by appellee, believed that the numerals inserted in 
said column found the sound value to be $1,500; that, after the original sheet was 
delivered to appellant, or before delivery of same, the finding of sound value was 
so charged by the insertion of the numerals 12 before the numerals 15 so as to 
make same read $1,215 as the sound value found of appellee’s automobile alleged to 
have been destroyed by fire. Appellee prayed for judgment setting aside the pur- 
ported appraisal made by the appraisers selected by appellant and appellee for the 
recovery for damages in the sum of $1,500, with interest at the rate of 6 per cent 
from November 22, 1925, and, in the alternative, for judgment for the amount of 
award alleged to have been made by the appraisers, to wit, $1,175, with interest 
from November 22, 1925, at the rate of 6 per cent per annum, and, further, in the 
alternative, that, if said appraisal should be upheld, it be construed to find $1,500 as 
the amount of damages under said policy and under said appraisal, together with 
interest from November 22, 1925. Appellant filed demurrers to appellee’s petition, 
all of which but one were overruled. It also pleaded a general denial, and for 
special pleas set up the provision of the policy providing for an appraisal of the 
loss alleged; that an appraisal was had in accordance with the terms of the policy; 
that there was no fraud or mistake in the report of the appraisers, and alleged that 
appellee was estopped from seeking to avoid the appraisal by reason of his conduct 
in relation thereto. The cause was submitted to a jury on special issues, which, 
with the answers made thereto, are as follows: 

“Question No. 1. Was the appraisal sheet executed by the appraisers a mutual 
agreement or understanding among themselves that it should be made to show that 
the insured, W. H. Adams, would be paid $1,175 in cash? Answer: Yes. 

“Question No. 2. Was the appraisal sheet executed by the appraisers under a 
mutual understanding among themselves that the sound value of the automobile in 
question prior to the fire was $1,500? Answer: Yes. 

“Question No. 3. Was the appraisal sheet executed by A. Hurst under the belief 
that the 1500 in the sound valuecolumn was meant and so informed to be $1,500? 
Answer: $1,500. ; 

“Question No. 4. Was the appraisal sheet which was delivered to defendant in 
this case changed after its execution to show under the column “Sound value” 
$1,215? Answer: Yes. 

“Question No. 5. Did the appraisers, A. Hurst and H. H. Lacey, Jr., mutually 
agree on S. F. Miller to be umpire in the appraisement? Answer: No. 

“Question No. 6. Was the appraisement award made to fix the amount of the 
sound value of the automobile in question, or to fix the amount to be paid the 
insured, W. H. Adams, on account of the fire and loss in question? Answer: W. H. 
Adams. 


“Question No. 7. Was there a mutual agreement or understanding among the 
appraisers at the time of the execution of the appraisement sheet_as to sound value 
of the automobile in question prior to the fire? If so, what value? Answer: $1,5u0. 
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“Question No. 8. What was the sound value of the automobile in question at 
the time of the fire? Answer: $1,500.” 

Judgment was rendered by the court upon the answers to said special issues 
setting aside the appraisal and awarding appellee the sum of $1,125, together with 
$63 interest thereon at the rate of 6 per cent. per annum from November 22, 1925, 
to date of said judgment, October 25, 1926. 

[1, 2] By what we will concede to be, for the purpose of determining this 
appeal, appropriate assignments, appellant questions the proceedings leading up to 
and including the rendition of said judgment. Appellant’s first: assignment chal- 
lenges the action of the court in overruling its demurrer. While only a particular 
paragraph of appellee’s petition was questioned by appellant’s demurrer, same was 
in effect a general demurrer to section No. 5, supra. In passing on the demurrer, 
the court evidently treated the pleading to which it was addressed as being matter 
of inducement—in other words, that appellee did not seek to recover perforce of 
the matters therein alleged, but to account for the fact that the appraiser selected 
by him signed the award sought to be upheld by appellant in its answer, and in 
support of his charge of fraud on which it was sought to set aside said award. 
The agreement to arbitrate limited the power of the appraisers selected by the parties 
thereto to “appraise and ascertain the sound value of and the loss upon the” auto- 
mobile that was covered by appellant’s policy of insurance on which appellee’s suit 
was predicated. No power was conferred by said agreement upon the appraisers 
selected by the parties for anv other purpose, and any act of said appraisers extend- 
ing beyond the purpose for which they were selected and authorized to act would 
not be binding upon the parties, unless same had thereafter, with the full knowl- 
edge of all of the surrounding circumstances, been ratified or adopted by them. 
Therefore, if the plea excepted to had been relied upon by appellee as a basis 
for recovery, on the ground that an agreement to compromise the matters in dis- 
pute between the parties had been reached, and that had been the effect of the 
pleading, then the exception should have been sustained, as said allegation could not 
furnish a basis for recovery on the policy involved. The petition as a whole 
cannot be so construed as to comprehend a recovery sought by virtue of said para- 
graph 5. This is apparent from appellee’s prayer for relief, in that in neither form 
in which relief was prayed for did he base his right thereto upon this allegation 
of his petition. The only office this allegation performed was to present the 
attitude assumed by H. H. Lacey, the appraiser selected by appellant, and that of 
S. F. Miller, who acted as umpire in the attempted arbitration of the matter in 
dispute between appellant and appellee; namely, the loss sustained by appellee in 
the destruction of his automobile, and as an explanation why the sum of $1,175 
was incorporated in the loss column in said award. 


_ [3] Of the eleven propositions urged by appellant, excepting the one proposi- 
tion which urges error in the ruline of the court on appellant’s exception to para- 
graph 5 of appellee’s petition, the remaining ten propositions are each directed to 
the insufficiency of the evidence to support the submission to the jury of the eight 
special issues and the answers as respectively'made thereto. By reason of the fact 
that said remaining propositions are each directed to the insufficiency of the evi- 
dence to support the submission to*the jury of the eight special issues and the 
answers as respectively made thereto. By reason of the fact that said remaining 
propositions are so interrelated as to present in face but one proposition, namely, 
the insufficiency of the evidence to sustain the findings of the jury on the special 
issues submitted, we have only deemed it necessary, in reviewing the assignments, 
to determine whether or not as a whole the evidence before the jury was sufficient 
to support the findings on the issues submitted. We have carefully reviewed the 
testimony in connection with each issue as submitted, with the result that we have 
reached the conclusion that there was ample evidence before the jury of material 
import to support their verdict, and of sufficient probative force to prevent this 
court from disturbing any one of said findings. Therefore we find as material 
facts established by the evidence the facts as determined by the answers of the 
Jury to the special issues submitted. The court did not submit, and neither was a 
request made to submit, an issue requiring the jury to find the value of the auto- 
mobile immediately after the fire, and, ‘notwithstanding review of the judgment 
rendered is not sought on the ground that such value was not ascertained, we feel 
called upon to make the following observations, namely: Appellee alleged that said 
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Hudson sedan and equipments covered by the insurance policy declared on were 
totally destroyed by fire. The only evidence, as to the value of the automobile after 
the fire, offered was the testimony of A. Hurst, a witness for appellee, who testi- 
fied as follows: 

“IT had seen that car often before it was burned—every few days. I do not 
remember the date, but I remember going down to the fire. The car, barn, and 
garage by the side of the barn burned. After the car was burned, you would call 
it'a total wreck.” 

We therefore find from the evidence, in which there is no conflict, that appel- 
lee’s automobile had no value after its destruction by fire, and ‘that the trial court 
found that fact as a fact necessary to support the judgment rendered in behalf of 
appellee for the sum of $1,125 as being three-fourths of the value of appellee’s 
automobile so destroyed. 

Not finding any reversible error in the record, we are of the opinion that the 
judgment of the trial court should be affirmed, and it is so ordered. 

firmed. 


DECHANT v. GLOBE & RUTGERS FIRE INS. CO. 
Supreme Court of Wisconsin. Jan. 10, 1928. 
17 Northwestern Reporter 322. 

1. INSURANCE—VERDICT OF JURY, MUCH GREATER THAN AWARD 
OF APPRAISERS UNDER AUTOMOBILE POLICY IS NO GROUND 
FOR SETTING AWARD ASIDE, IN ABSENCE OF EVIDENCE OF 
FRAUD OR WANT OF GOOD FAITH. 

Where, under terms of insurance policy on automobile, it was provided that, 
if parties differed in estimate of loss, loss be determined by appraisal, and such 
loss was fixed by. arbitrators and umpire at $350, and subsequently action was brought 
on policy, and verdict of $750 was rendered, held, that such difference was not 
sufficient, in the absence of the slightest evidence of fraud or the want of good 
faith on the part of appraisers, to warrant setting aside their determination. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 


2. INSURANCE—APPRAISERS, TO DETERMINE LOSS OF CAR BY FIRE, 

MAY USE THEIR OWN EXPERT KNOWLEDGE. 

Appraisers, appointed under policy of insurance on automobile to determine 
loss occasioned by destruction of automobile by fire may properly use their own 
expert knowledge and determine loss from valuation lists or knowledge of second- 
hand car values. 

(For other cases, see Insurance, Dec. Dig. § 5372.) 


3. INSURANCE—APPRAISAL OF LOSS BY ARBITRATORS UNDER 
TERMS OF POLICY IS NOT LIGHTLY SET ASIDE. 
Appraisal of loss by arbitrators under terms of policy of insurance on auto- 
mobile is not to be lightly set aside. 
(For other cases, see Insurance, Dec. Dig. § 574[1].) 


Appeal from a judgment of the county court of Waukesha County; David W. 
Agnew, Judge. 

Action by Frank Dechant against the Globe & Rutgers Fire Insurance Com- 
pany. From a judgment dismissing the complaint, plaintiff appeals. Affirmed— 
{By Editorial Staff.] 

Plaintiff bought a Velie touring car in May, 1921, for $1,600. About $135 
was added for accessories and repainting, and it was insured for $1,200. The list 
price was reduced to $1,275 in January, 1922. It was again insured in 1922 for 
$1,000. The policy in suit was issued August 14, 1923, for $750. It provided: 

“This company shall not be liable beyond ‘the actual cash value of the prop- 
erty at the time any loss or damage occurs, and the loss or damage shall be ascer- 
tained, with proper reduction for depreciation however caused, and shall in no 
event exceed what it would then cost to repair or replace the automobile with other 
of like kind and quality. If the parties differ in the estimate, then by appraisal.” 

The car had but slight use during the following winter, and was totally de- 
stroyed by fire May 21, 1924. The parties not agreeing as to the amount of loss, 
resort was had in November to the appraisal provision of the policy. Plaintiff 
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selected Mohr, defendant Marlier. and the two appointed Druecker as umpire. These 
three met at the office of plaintiff’s attorney, and evidence was offered before them 
tending to show that the value of the car, at the time the policy was issued, and 
when destroyed, was $900 to $1,000. After leaving that office, the three went to 
the Velie salesrooms in Milwaukee, where Mohr was that company’s representa- 
tive, and examined price lists and cars of that make. Thereupon, in the presence 
of the three, Marlier and Druecker signed, in accordance with the terms of the 
policy, an award of $350 as the car’s sound value and the loss and damage. Mohr 
refused to sign. 

In February, 1925, this action was commenced for the $750 stated in the policy, 
but making no mention of the award; defendant asserting it by answer in March 
and tendering the $350. On the trial in January, 1926, plaintiff was allowed to 
amend, over objection, asking that the appraisal be set aside because: (a) That no 
copy or notice thereof had been served; (b) that the amount thereof was not 
atrived at or appraisal signed in the presence of the three; (c) that the appraisers 
did not in good faith find the value of the car, but found it to be $350, well know- 
ing it to be worth $900 to $1,000 

Upon the evidence as to its value in varying amounts from $300 to $950 and 
$1,100, the jury found its value and consequent damage at $750. 

The trial court, upon the issues raised as to the appraisal, and after motions 
by each party, found that such was a valid and binding award, and that the amount 
thereof fixed the damages, and, because of the tender, directed judgment dismis- 
sing the complaint. Plaintiff appeals. 

Holt & Coombs, of Waukesha (Charles L. Hickox, of Milwaukee, of counsel), 
for appellant. 

Jacobson & Malone, of Waukesha, for respondent. 

EscHwEILer, J. [1] While the difference between the award of $350 and the 
jury’s verdict of $750 is quite substantial, and, under the entire evidence, the latter 
amount quite persuasively, as an original proposition, is the nearer to plaintiff’s 
actual loss, yet, as held by the trial court, such difference is not sufficient, in the 
absence of the slightest evidence of fraud or want of good faith on the part of 
‘the appraisers to warrant the setting aside of such a determination by those to 
whom, by. agreement of the parties, the matter was submitted. None of:the three 
specific objections presented by plaintiff’s pleading, supra, to this award can, under 
the evidence and the court’s findings, be here sustained. 

[2] In addition to such objections, appellant now urges that such award was 
invalid, because, as it is claimed, such appraisers considered and based their valua- 
tion upon a list of, or their own knowledge of, second-hand car values, and con- 
sidered such without plaintiff’s presence or knowledge. They were chosen as men 
known to be familiar with the handling and selling of automobiles: ‘That such 
arbitrators may properly use their own expert knowledge of the subject-matter is 
held in Eau Claire v. Water Co., 137 Wis. 517, 529, 119 N. W. 555; Rottman v. 
Toft, 187 Wis. 558, 566, 204 N. W. 585. 

[3] Such appraisals are not to be lightly set aside. Chandos v. Insurance Co., 
84 Wis. 184, 54 N. W. 390, 19 L. R. A. 321; Travelers’ Ins. Co. v. Pierce Engine 
Co., 141 \Wis. 103, 108, 123 N. W. 643; H. Andrae Co. v. Courteen, 176 Wis. 92, 
96, 186 N, W. 212; Larson v. Nygaard, 148 Minn. 104, 108, 180 N. W. 1002; Lue- 
dinghaus L. Co. v. Luedinghaus (C. C. A.) 299 F. 111, 114. There was here no 
substantial failure by the appraisers to appreciate the matter and questions before 
them as was presented and held to vitiate the proceedings in such cases as Canfield 
v. Insurance Co., 55 Wis. 419, 13 N. W. 252, or Donaldson v. Buhlman, 134 Wis. 
117, 113 N. W. 638, 114 N. W. 431; Huested et al. v. Ins. Co., 223 Mich. 213, 193 
N. W. 815. Nor is there anything like the misuse of an agreement to arbitrate 
as was held to amount to a waiver thereof in the case relied upon by appellant in 
his supplemental brief of Chapman v. Rockford Ins. Co., 89 Wis. 572, 62 N. W. 
422, 28 L. R. A. 405. 

We feel bound to support the rulings of the trial court. 

Judgment affirmed. 
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CASUALTY 


UNITED STATES FIDELITY & GUARANTY CO. v. SOUTHLAND 
LIFE INS. CO. 
Circuit Court of Appeals, Fifth Circuit. December 8, 1927. 
Jo. 5 


No. ; 
22 Federal Reporter(2d) 174. 

1. INSURANCE—TEARING DOWN AND REPLACING INTERIOR 
WALLS, SUBSTITUTING NEW FLOORING AND WINDOW FRAMES, 
AND INSTALLING VAULT HELD “STRUCTURAL CHANGES,” 
WITHIN INDEMNITY INSURANCE POLICY; “STRUCTURE.” 
Under indemnity insurance policy granting privilege to insured to make neces- 

sary repairs and ordinary alternations, but requiring written permit for making 

alternations or additions of structural character, held that where insured changed 
interior of entire fifth floor, by tearing down interior walls and erecting new ones, 
removing wooden flooring and substituting concrete, and substituting steel window 
frames and sashes for wooden ones, and installed entire new vault, such changes 
constituted “structural alterations,” within meaning of policy, absolving insurer 
from liability where written permit therefor was not granted; “structure” being 
used to describe any product or piece of work artificially built up or composed of 
parts joined together in some definite manner. 

[Ed. Note—For other definitions, see Words and phrases, First and Second 

Series, Structure. ] 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE—ADMISSION OF STATEMENT OF INSURER’S AGENT, 
SEVERAL YEARS PRIOR TO ISSUE OF INDEMNITY POLICY AND 
SUIT, HELD ERROR. 

Under provisions of indemnity insurance policy that nothing said or done hy 
insurance agent before or after date of policy, which is not added to policy hy 
indorsement of official, would change policy or waive conditions, held, that admis- 
sion of testimony that, several years prior to issue of policy and suit, agent of 
insurer had stated that structural changes similar to one involved in present suit 
could be made without indorsement was error. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

In Error to the District Court of the United States for the Northern Dis- 
trict of Texas; William H. Atwell, Judge. 

Action by the Southland Life Insurance Company against the United States 
Fidelity & Guaranty Company. Judgment for plaintiff and defendant brings er- 
ror. Reversed and remanded for new trial. 

Will R. Harris, of Dallas, Tex. (W. R. Harris and Thompson, Knight, Ba- 
ker & Harris, all of Dallas, Tex., on the brief), for plaintiff in error. 

W. H. Flippen and John T. Gano, both of Dallas, Tex., for defendant in 
error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Watker, Circuit Judge. This was an action by the defendant in error (herein 
called the insured) against the plaintiff in error (herein called the insurer) on 
a policy of insurance whereby the insurer agreed to indemnify the insured against 
loss arising or resulting from claims made upon the insured for damages on ac- 
count of bodily injuries, including death, at any time resulting therefrom, suffered 
or alleged to have been suffered as the result of an accident occurring while the 
policy is in force, “* * * by any person or persons not employed by the 
assured while within or upon the premises stated in the schedule, or upon the 
sidewalks, ways, or premises adjacent thereto, except that accidents. caused by 
drivers and chauffeurs and their helpers are excluded when occurring away from 
the premises as described in the schedule.” By its terms the policy was sub- 
ject to the following conditions: A 

“The company’s liability for loss from an accident resulting in bodily in- 
juries to or in the death of one person is limited to ten thousand and no/100 
(10,000) dollars. * * * Privilege is granted under this policy to make such 
repairs and ordinary alterations as are necessary to the care of the premises 
and their maintenance in good condition, including ordinary repairs of the eleva- 
tor and escalator plant and the renewal of its existing mechanical equipment, but 
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this policy does not cover on account of injuries or death caused to or by any 
person engaged in the making of alterations or additions of a structural charac- 
ter, unless a written permit is granted by the company specifically describing the 
work, and an additional premium paid therefor. * * * No erasure or change 
appearing on this policy as originally printed and no change or waiver of any of 
its terms or conditions or statements, whether made before or after the date of 
this policy, shall be valid unless set forth in an indorsement added hereto ‘and 
signed by the president, a vice president, or one of the secretaries of the company. 
Notice given to or the knowledge of any agent or any other person, whether re- 
ceived or acquired before or after the date of this policy, shall not be held to 
waive any of the terms or conditions or statements of this policy or to preclude 
the company from asserting amy defense under said terms, conditions and state- 
ments, unless set forth in an indorsement added hereto and signed by the president, 
a vice president, or one of the secretaries of the company.” 


[1] The claim asserted was based on the death of R. L. Mayer, resulting from 
a window weight falling upon him from a window in the fifth story of the in- 
sured’s reinforced concrete building of 10 stories |and a basement being the prem- 
ises stated in the schedule, while he was on the sidewalk adjacent to that build- 
ing, and while workmen were engaged in putting steel frames in that window in 
place of wood frames which previously had been therein, and the payment by 
the insured to the family of the deceased of more than $10,000 in settlement of 
the claim for damages for his injuries and death. Evidence without conflict 
showed the following: 


The insured’s above-mentioned building is of the reinforced skeleton concrete 
type, the interior walls of which are carried by beams, there ‘being no load carry- 
ing interior walls, with the result that interior partition walls can be removed 
and other walls constructed at different places without affecting the strength or 
safety of the building. Upon a former tenant vacating the fifth floor of that 
building, the insured, for the purpose of making that floor suitable for the use 
oi one of its departments and of its general attorneys, made changes in that floor 
which included tearing down the interior walls, which were made of gypsum tile, 
erecting new interior partition walls, so as to divide the space on that floor into 
rooms, hallways, etc., different in arrangement and size from those formerly ex- 
isting on that floor, erecting a record room or vault, the interior walls of which 
were made of hard tile, changing the two outside windows in the space occupied 
by the vault, by taking out the wooden frames and sashes which had been in 
those windows, and substituting metal frames and sashes, substituting wire glass 
for the ordinary glass which had been in those windows, removing the wooden 
flooring which before was in the space occupied by the vault, and making the floor 
in that space of concrete. The changing of the frames, sashes, and glass of those 
windows was made in order to render the vault fireproof. 


The changes made amounted to rebuilding the entire interior of the fifth 
floor. Before those changes were started, that floor as it previously existed was 
in good condition, needing no repairs. The death of R. L. Mayer occurred, as 
above stated, while workmen were engaged in hanging the window weight in the 
metal frame of one of the windows in the vault. Over the insurer’s objection 
the court permitted a witness for the insured to testify as follows with reference 
to what occurred several years ago, prior to the issue of the policy in suit, when 
the insured was ready to make similar changes in the second floor of its build- 
ing : 

“When we got ready to make the changes, we went to Seay & Hall’s office, 
who wrote the policy. As I did all my business with Mr. McCain, I went to 
him, and he wasn’t in, as I remember. I went to the defendant company, and 
some one was in the office and came forward and asked me what I wanted. I 
told him I wanted to get permission to change the second floor. It was a pretty 


big job. He took the policy, and looked at it, and says: ‘You don’t need an in- 
dorsement.’ ” 


The insurer excepted to the action of the court in submitting to the jury 
the question as to whether the changes which were being made by the insured 
on the fifth floor of its building at the time of the above-mentioned casualty were 
such repairs and ordinary alternations as were necessary to the care of the prem- 
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ises and their maintenance in good condition, and to the following part of the 
court’s charge to the jury: 


“The question of fact for your solution is not without difficulty. Able law- 
yers disagree about it. Able and reputable concerns disagree about it. But, tak- 
ing into consideration the whole, that is an office building, a building recognized 
by both parties as an office building, a building in which there were offices for 
occupancy, and for letting, the undisputed facts that this building, a number of 
stories in height, was of concrete construction, or what is known as reinforced 
concrete construction, carrying its weight upon outside forms, and upon pillars, 
and uprights, and not upon floors, whether in a building of that sort, for that 
purpose, the desire of the insured to so change partitions and halls as to ac- 
commodate the tastes of incoming or outgoing tenants, and which changes or al- 
ternations did not im any degree weaken the strength of the main body of the 
building, whether or not that sort of work, which was ‘being done at this time, 
consisting wholly of internal changes, whether or not that was such repairs as 
comes within this exception, is for your answer, namely, whether that sort was 
such repairs and ordinary alternations as were necessary to the care of the 
premises and their maintenance in good condition, etc. If it was, and if they 
were, and you believe that to the degree I have indicated to you, then it would 
be your duty to find for the plaintiff. If you do not so believe, or if you do not 
find it to the degree I have indicated, then you will find for the defendant.” 


The next to the last above set out provision of the policy sharply distinguishes 
between “such repairs and ordinary alternations as are necessary to the care of 
the premises. and their maintenance in good condition,” and “the making of al- 
ternations or additions of a structural character.” Plain language of that pro- 
vision shows that, in the absence of the granting of the prescribed permit, the 
policy was not to “cover on account of injuries or death caused to or by any 
person engaged in the making of alterations,” unless those alterations are “ne- 
cessary to the care of the premises and their maintenance in good condition.” 


As the evidence without conflict showed that the fifth floor of the insured’s 
building, as it was before the above-mentioned changes were made, was in good 
condition and needed no repairs, and that those changes were made, not because 
they were necessary to the care of the premises and their maintenance in good 
condition, but for the purpose of making that floor suitable for uses different 
from those to which previously it was put, there seems to be no substantial basis 
for a contention that, in the absence of the granting of the prescribed permit, 
the insurer was liable under the policy for a death caused by a person engaged 
in making those alterations. Furthermore, we are of opinion that the above- 
mentioned changes in the fifth floor of the building involved “the making of al- 
terations or additions of a structural character,” within the meaning of the 
provision in question. 


Evidently the just-quoted language was intended to cover alterations other 
than such * * * ordinary alterations as are necessary to the care of the 
premises and their maintenance in good condition.” The word “structure” is 
used to describe any production or piece of work artificially built up, or composed 
of parts joined together in some definite manner. 37 Cyc. 337. The entirely new 
vault was none the less a structure because it was erected in an already existing 
building. Lewis v. State, 69 Ohio St. 473, 69 N. E. 980; Home Mixture Guano 
Co. v. Ocean Accident & G. Corp. (C. C.) 176 F. 600. The changes made in 
windows of the building, by substituting steel frames and sashes for wooden ones, 
and wire glass for ordinary glass, for the purpose of making ;the vault fireproof, 
were changes of component parts of the building as it previously existed, and 
were structural alterations, within the meaning of the provision in question. 
It follows that the court erred in giving to the jury the above-mentioned instruc- 
tions. 

[2] Under the last above set out provision of the policy, nothing done or 
said by an agent of the insurer, before or after the date of the policy, which is 
not set forth in an indorsement signed by a named official and added to the pol- 
icy, was effective to change the policy, to waive a condition thereof, or to pre- 
clude the insurer from setting up any defense under its terms. Fire Association 
of Philadelphia v. Nime (C. C. A.) 9 F.(2d) 28. It follows that the court erred 
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in admitting, over the insurer’s objection, the above set out statement of a witness 
for the insured. 

Because of the above-mentioned errors, the judgment is reversed, and the cause 
is remanded for a new trial. 

Reversed. 


UNITED STATES FIDELITY & GUARANTY CO. v. YEATES et al. 
(6 Div. 824.) 
Supreme Court of Alabama. Jan. 12, 1928. 
115 Southern Reporter 174. 
3. INSURANCE—JUDGMENT BINDING ON MISNAMED DEFENDANT 

HELD BINDING ON HIS LIABILITY INSURER. 

Where a judgment misnaming the defendant by using the wrong initials was 
binding on such defendant, when duly indentified, held that it was binding on his 
liability insurer. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 


Appeal from Circuit Court, Jefferson County; William M. Walker, Judge. 

Bill in equity by Marie Yeates, suing by her next friend, Mrs. Harry C. 
Yeates, against N. W. Remond, Augusta Friedman’s Shop, Inc., and the United 
States Fidelity & Guaranty Company, with cross-bill by respondent, Augusta 
Friedman’s Shop, Inc. From a decree overruling demurrer to the original and 
cross-bills, respondent United States Fidelity & Guaranty Company appeals. 
Affirmed. 

Statement by Somerville, J.: 

The bill of complaint discloses that Marie Yeates, a minor, suing by her next 
friend, Mrs. Harry C. Yeates, recovered a judgment for $4,000 in the circuit 
court of Jefferson county, Ala., on, to wit, January 28, 1926, against William R. 
Remond and Augusta Friedman’s Shop, Inc., a corporation, which judgment has 
not been paid. The bill is framed under sections 8376 and 8377 of the Code of 
1923, and seeks to recover of the respondent, United States Fidelity & Guaranty 
Company, as the insurance carrier of N. W. Remond, the amount of the judgment, 
with interest. The Augusta Friedman’s Shop, Inc., a corporation, one of the re- 
spondents in the bill, filed an answer and cross-bill seeking also to compel the 
payment of the judgment by the United States Fidelity & Guaranty Company. 
Demurrers were overruled both to the original and cross-bill, from both of which 
rulings the respondent United States Fidelity & Guaranty Company prosecutes 
this appeal. 

The bill shows that the judgment referred to was for injuries suffered by 
complainant while being served as a patron of a beauty shop located in the 
Augusta Friedman’s Shop, Inc. It is averred that complainant “recovered a final 
judgment against the respondent N. W. Remond under the name of William R. 
Remond, and against the respondent Augusta Friedman’s Shop, Inc., a corpora- 
tion, said judgment being a joint judgment against said two respondents in the 
sum of $4,000,” which judgment is wholly unpaid. 

The bill as amended shows further: 

“That the summons and complaint in said cause, although issued to Wm. R. 

Remond, was served upon the respondent N. W. Remond; and the respondent 
N. W. Remond, under the name of Wm. R. Remond, and without raising any 
objections as to a misnomer, entered an appearance in said cause, and permitted 
a judgment to be rendered against him under the name of Wm. R. Remond, with- 
out objections as to a misnomer.” 
: Several grounds of demurrer were interposed to the bill, only one of which 
is now insisted upon, viz. that the bill fails to show that the respondent com- 
pany insured the defendant in judgment Wm. R. Remond; and that it affirma- 
tively appears that complainant did not recover a judgment against N. W. Re- 
mond, alleged to have been insured by the respondent company. The demurrer 
was overruled. 

The answer and croos-bill of the respondent Augusta Friedman’s Shop, 
Inc., shows substantially as follows: 

That N. W. Remond, by and under an agreement between him and said 
Shop, Inc., installed and operated a beauty shop on the third floor of its store build- 
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ing; that, with respect to complainant’s said injuries, said Remond was and is 
primarily liable to her, and is primarily liable for the payment of said joint 
judgment against said Remond and said Shop, Inc.; that said Remond agreed 
to carry liability insurance for the joint protection of himself and said Shop, Inc., 
in a sum not less than $10,000, and covering all injuries to patrons of his said 
beauty shop that, pursuant to said agreement, said Remond applied to the re- 
spondent company for such a policy, which was issued to him, insuring him alone 
and not said Shop, Inc.; that complainant’s said damage suit was brought against 
the said N. W. Remond who operated said beauty shop, and was primarily liable 
for complainant’s said injuries, though he was named therein as W. R. Remond, 
as erroneously listed in the city directory; that said summons was executed on 
N. W. Remond, who thereupon conferred with the said Shop, Inc., as to the de- 
fense of the suit, and then turned over the defense thereof to said respondent 
company; that said company’s attorney, acting for it, undertook said defense, 
filed pleas for both defendants, and conducted the entire defense for them; and 
that no objection whatever was made by said respondent company, or its said 
attorney, to the said misnomer of the defendant Remond. 

The cross-bill further shows that, by the terms of the original contract of 
lease between said Remond and said Shop, Inc., the former agreed to hold the 
latter harmless against any liability of the kind for which the complainant herein 


has recovered the said joint judgment against said parties, and sought to be 
herein enforced. 


The prayer of the cross-bill is for a decree fixing the primary liability of said 
respondent company to the said complainant in the premises, and that said com- 
pany be ordered to pay into court a sum sufficient to satisfy said judgment, in- 
terest, and costs; and, in the alternative—failing that reliefi—for a decree in 
favor of cross-complainant against said Remond, for such an amount as it may 
be compelled to pay on said joint judgment. A further prayer is for a decree 
that the respondent company is estopped to deny liability in the premises, and 
that it shall hold cross-complainant harmless against said judgment. Its demurr- 
ers to the original bill as amended and to the cross-bill being overruled, the 
United States Fidelity & Guaranty Company appeals. 

Stokely, Scrivner, Dominick & Smith, of Birmingham, for appellant. 

Mullins & Jenkins, of Birmingham, for appellee Yeates. 


Leader & Ullman and Bradley, Baldwin, All & White, all of Birmingham, 
for appellee Augusta Friedman’s Shop, Inc. 


SoMERVILLE, J. With respect to the bill of complaint, appellant's insistence is 
that the showing of a judgment for complainant against Wm. R. Remond, even 
with the showing that the real person, who was sued and served with process, 
and who actually appeared and defended the suit, without objection because oi 
the misnomer, was N. W. Remond, is not sufficient to fasten liability upon the 
appellant company as insurer of N. W. Remond, under the provisions of sections 
8376 and 8377 of the Code. These statutes impose an absolute liability upon the 
insurer when the loss or damage for which the insured is liable occurs, and 
authorize a suit in equity by the injured plaintiff in judgment against the defend- 
ant and the insurance company, to have the insurance money applied to the 
satisfaction of the judgment, if the judgment has remained unsatisfied for 30 
days after its rendition. Globe Indemnity Co. v. Martin, 214 Ala. 646, 108 So. 
761; Lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 1 A. L. R. 1374. 


[1] Under the allegations of the bill of complaint, as amended, the judgment 
obtained against Wm. R. Remond was unquestionably a good judgment against 
N. W. Remond, because N. W. Remond was the person intended to be sued, and 
the person actually served with the process, and the person against whom the 
judgment was actually rendered without any objection from him that he was mis- 
named in the complaint. To this conclusion the authorities are overwhelming, if not 
unanimous (33 Corp. Jur. 1200, § 132), and our own decisions are clearly and speci- 
fically in accord (Naftel Dry Goods Co. v. Mitchell, 212 Ala. 32, 101 So. 653; Tarle- 
ton v. Johnson, 25 Ala. 300, 310, 60 Am. Dec. 515; M. & M. Ry. Co. v. Yeates, 6/ 
Ala. 164; Lehman, Durr & Co. v. Warner, 61 Ala. 455). 

[2] As observed in the last-cited case, “When it becomes necessary to aver 
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or plead the judgment, the real party, notwithstanding the mistaken name, may 
be connected with it by averment of his proper name.” 

{3] If such a judgment is binding on the misnamed defendant in his own 
proper name, when duly identified, it is certainly binding on his insurer, as seems 
to be fully conceded by counsel for appellant. 

We are not concerned here with the principles that restrict the right of a 
plaintiff to amend the record of his judgment nunc pro tunc, as argued by coun- 
sel for appellant, for such an amendment is not proposed, nor is it at all neces- 
sary to the attainment of the relief sought by the complainant in this bill. The 
demurrer to the bill, as amended, was properly overruled. 

The only other question presented is upon the respondent company’s de- 
murrer challenging the right of its correspondent, the Shop, Inc., to maintain its 
cross-bill against the demurrant. 

[4] As to this it will be sufficient to say that, although the statute (Code, § 
8377) gives no right of suit against the insurance company in favor of one of sev- 
eral joint defendants in judgment who is not insured under the contract of in- 
surance, even when the insured defendant is, as to his codefendants, primarily 
liable, yet, when it appears, as here, in a suit like this, that the insured defendant 
is primarily liable to the plaintiff, that he had contracted with his codefendant to 
include him as a beneficial party in the protection of the policy, and that the in- 
surance company voluntarily assumed and conducted the entire defense of the 
suit in behalf of both defendants, we think that the uninsured defendant shows 
an equitable interest in the contract of insurance, and an equitable right to have 
it applied to the satisfaction of the joint judgment. We do not mean to hold that 
this cross-complainant could maintain an original bill for that purpose, for 
that question is not before us; but, the parties being before the court under the 
original bill, all subordinate and dependent equities may and should be settled in 
this suit, so that the various rights of the parties, growing out of the main issue 
and subject-matter, and related thereto, may be finally determined. Kimball v. 
ag Hdw. Co., 197 Ala. 631, 73 So. 323; Hause v. Hause, 57 Ala. 262; 
Ware v. Russell, 70 Ala. 174, 45 Am. Rep. 82; Price v. Carney, 75 Ala. 546. We 
think the cross-bill is not subject to any of the grounds of the demurrer. 


Finding no error in the rulings of the trial court, the decree appealed from 
will be affirmed. 


\ffirmed. 
Anderson, C. J., and Thomas and Brown, JJ., concur. 


WASSER v. CONGREGATION AGUDATH SHOLEM et al. 
Supreme Judicial Court of Massachusetts. Suffolk. Jan. 7, 1928. 
159 Northeastern Reporter 603. 

INSURANCE— oa TAT UTE MAKING LIABILITY OF INSURER UNDER 
LIABILITY CONTRACT ABSOLUTE AND NOT DEPENDENT ON IN- 
SURED’S § SATISFACTION OF JUDGMENT HELD NOT APPLICABLE 
ba CONT a ee ENTERED INTO PRIOR TO ENACTMENT, SINCE 

WOUL 1 ‘ged AIR OBLIGATION OF SUCH CONTRACTS (G. L. ¢ 
175, 8 §§ 112, and c. 214, § 3, cl. 10). 
G, iE c. 175, PEZ, 113, and chapter 214, § 3, cl. 10, first enacted in St. 1914, 

c. 464, § 2, outer liability of insurer under liability contract absolute and not de- 

pendent on payment of final judgment, held not applicable to contracts and liabilities 

accrued prior to enactment, since to hold otherwise would affect substantial con- 


ie rights of insurer, and would be unconstitutional as impairing obligation 
contracts. 


(For other cases, see Insurance, Dec. Dig. § 4.) 


\ppeal from Superior Court, Suffolk County; L. S$. Cox, Judge. 

Suit by Fannie Wasser, as administratrix, against the Congregation Agudath 
Sholem and another. Decree sustaining a demurrer, and plaintiff appeals. Af- 
firmed. 

‘ S. Markell, of Boston (D. H. Greenburg, of Boston, on the brief), for ap- 
pellant 
J. J. Sullivan, of Boston (C. M. Pratt, of Boston, on the brief), for appellees. 
Rucc, C. J. This is a suit in equity filed on March 26, 1926. It is alleged to be 
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brought to enforce a judgment obtained on November 27, 1917, for damages for 
personal injuries and death of the petitioner’s intestate occurring on the premises 
of the Congregation Agudath Sholem on February 12, 1913, by reason of the 
negligence of the latter, which judgment is wholly unsatisfied. The suit is prose- 
cuted under G. L. c. 175, §§ 112, 113, and chapter 214, § 3, cl. 10, first enacted in St. 
1914, c. 464, § 2, against the Travelers’ Insurance Company, which had issued a 
policy of accident insurance under date of January 4, 1912, to the Congregation 
Agudath Sholem protecting it against loss or damage of the kind established by 
said judgment and in force on February 12, 1913. That policy of insurance pro- 
vided that— 

“No action shall lie against the company to recover for any loss under para- 
graph I, foregoing, unless it shall be brought by the assured for loss actually sus- 
tained and paid by him in money in satisfaction of a judgment after trial of the 
issue, and no such action shall lie to recover under any other agreement of the 
company herein contained unless brought by the assured himself to recover money 
actually expended by him. In no event shall any such action lie unless brought 
within ninety days after the right of action accrues as herein provided.” 

The policy was issued by the insurance company and the injuries were sus- 
tained by the plaintiff’s intestate before the enactment of the statutes cited above. 
The provision of the policy of insurance already quoted, to the effect that no action 
should be brought unless by the assured for loss actually sustained and paid by him 
in money in satisfaction of a judgment, was valid and enforceable prior to the 
enactment of St. 1914, c. 464. Connolly v. Bolster, 187 Mass. 266, 72 N. E. 981; 
Davison v. Maryland Casualty Co., 197 Mass. 167, 83 N. E. 407. Payment of money 
by the assured was a condition precedent to recovery on the policy. O’Connell 
v. New York, N. H. & H. R. Co., 187 Mass. 272, 72 N. E. 979. 

It cannot rightly be held that St. 1914, c. 464, was intended to apply to policies 
of insurance theretofore issued and to accidents theretofore occurring. So far as it 
gave a right of action to the person injured, it was something more than a modifi- 
cation of remedy. It would affect substantial contractual rights of the insurer by 
abolishing the condition precedent to recovery if held applicable to such a case as the 
present. Ordinarily statutes are held to be prospective and not retroactive in opera- 
tion. If the statute were framed to be applicable in words to a case like the pres- 
ent, it would be unconstitutional as impairing the obligation of contracts. This was 
assumed as the basis of the opinion in Lorando v. Gethro, 228 Mass. 181, 190, 117 
N. E. 185, 1 A. L. R. 1374, if not actually decided. The case at bar is well within 
the principles declared after ample discussion in Hanscom v. Malden & Melrose Gas- 
light Co., 220 Mass. 1, 107 N. E. 426, Ann. Cas. 1917A, 145, and the cases there re- 
viewed; Paraboschi v. Shaw, 58 Mass. 531, 155 N. E. 445, and cases collected. 
These two recent decisions are decisive against the plaintiff, and the reasons there 
stated and conclusions reached need not be repeated. They are adopted as the basis 
of this opinion. 

The case at bar is quite distinguishable from Dean v. American Legion of 
Honor, 156 Mass. 435, 31 N. E. 1, Slocum v. Metropolitan Life Ins. Co., 245 Mass. 
565, 139 N. E. 816, 27 A. L. R. 1517, and similar cases where statutes relating purely 
to remedy and not affecting the substance of liability have been held to apply to 
pending cases. The case is also distinguishable from Lyons v. Boston & L. R. Co., 
181 Mass. 551, 64 N. E. 404, where the wholly statutory liability of a railroad for 
fires set by it was held to be affected by a statute allowing to the railroad the benefit 
of insurance taken out by the plaintiff. That was held to be exclusively a remedial 
statute. Of course, in its broad sense the present statute is remedial in that it 
affords redress for a hard situation where no remedy existed before. But it is not 
remedial in the narrow sense of relating solely to the form of remedy, practice and 
procedure. 

Decree affirmed with costs. 





Misc. ] Feeney v. Metropolitan Life Ins. Co. 


MISCELLANEOUS 


FEENEY v. METROPOLITAN LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. Essex. Jan. 9,. 1928. 
159 Northeastern Reporter 608. 

1. INSURANCE—CONTRACT PROVISION THAT COMPENSATION DUE 
ON DISMISSAL AS INSURANCE COMPANY SUPERINTENDENT 
SHOULD BE IN FULL FOR ALL SERVICES HELD CONTROLLING 
IN DETERMINING RIGHT TO RENEWAL COMMISSIONS AFTER 
DISCHARGE. 

Clauses of first executed part of contract of employment as superintendent of 
life insurance company that such appointment might be terminated by company at 
its pleasure, with or without cause, and that compensation, to which he was en- 
titled thereunder for services in industrial and ordinary departments, at date of his 
resignation or dismissal from superintendency, should be in full payment for all 
services rendered, held controlling in determining rights after his discharge, regard- 
less of meaning of word “retirement” in second part, setting forth scale of com- 
missions and collection fees to be paid him in ordinary department, and providing 
that all his interest therein should cease on his retirement as superintendent but 
agreements being construed together as parts of one contract. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 


2. INSURANCE—INSURANCE COMPANY SUPERINTENDENT’S RIGHT 
TO RENEWAL COMMISSIONS HELD TO HAVE CEASED ON HIS 
DISCHARGE; “RETIREMENT.” 

Under employment contract, authorizing termination of appointment as super- 
intendent of life insurance company at latter’s pleasure, with or without cause, 
and providing that his compensation thereunder for services in industrial and ordi- 
nary departments at date of his resignation or dismissal from superintendency 
should be in full payment therefor and, in second part of contract, that all his 
interest in renewal commissions and collection fees in ordinary department should 
cease on his “retirement” as superintendent, his rights to such commissions ceased 
on his discharge; “retirement,” which means “the act of retiring or the state of 
being retired,” referring to retirement in accordance with terms of first part of 
agreement. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 


Report from Superior Court, Essex County; Frederick J. MacLeod, Judge. 

Action by Thomas B. Feeney against the Metropolitan Life Insurance Company. 
Verdict for defendant, and case reported to the Supreme Judicial Court. Judgment 
for defendant. 


James W. Sullivan, James P. Mahoney, and Joseph F. Doyle, all of Lynn, for 
plaintiff. 


William P. Kelley and James F. Bacon, both of Boston, for defendant. 


SANDERSON, J. This is an action of contract, brought by a former superin- 
tendent and manager of the defendant, to recover commissions which accrued on 
his personal writings during the renewal period thereof after he ceased to be in 
the employment of the company. The contract of employment was written, and 
consisted of two parts. In the part apparently executed first, and dated October 4, 
1920, hereinafter referred to as the first agreement, the plaintiff agreed, in con- 
sideration of being appointed a superintendent of the defendant, to perform the 
services described in several clauses; in the eighth clause, he was to accept as 
compensation for his services in the industrial department a regular weekly salary 
and, in addition, a contingent salary, thereafter to be determined, payable at the 
end of each year provided he was then in the employ of the company; in the 
ninth clause his compensation in the ordinary department was to be the commis- 
sions allowed by the company as set forth by its rules from time to time. The 
eleventh and twelfth clauses of the first agreement were in the following terms: 

“11th. That my appointment as superintendent, and this agreement, as well as the 
duties and emoluments thereunder, may be revoked, terminated, changed or modi- 
fied from time to time by the company in its discretion or at its pleasure, with or 
without cause, without notice and without any liability therefor on the part of 
the company to me. 12th. If at any time I resign or am dismissed from the 
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superintendency, the compensation to which I am entitled under this agreement at 
that date shall be in full payment and satisfaction of all services rendered to the 
company under this agreement and of all claims upon the company.” 

The second part of the contract, hereinafter called the second agreement, sets 
forth the rates of commission to which the plaintiff would be entitled in the ordi- 
nary department referred to in the first agreement. It is addressed to “Mr. Thomas 
B. Feeney, Superintendent,” and gives the scale of commissions and collection fees 
to be paid the plaintiff in the ordinary department until otherwise announced, while 
he is in charge of the Lynn district, “subject to the terms of your agreement dated 
October 4th, 1920.” It contains a provision for a commission on collections made 
during the renewal periods on certain ordinary and intermediate policies. At the 
end of this agreement appeared the following: “It is understood and agreed that 
upon your retirement as superintendent all your interest in renewal commissions 
and collection fees shall cease and determine.” This agreement was signed by an 
officer of the company and by “T. B. Feeney, Superintendent.” 

The jury found that the plaintiff was discharged and that his discharge was 
not justifiable. It is assumed that this finding properly could have been made, 
notwithstanding the fact that the plaintiff sent a letter resigning as superintendent 
after he had been requested to resign and later been notified that he was dismissed. 
Gardner v. Metropolitan Life Ins. Co., 225 Mass. 439, 114 N. E. 717. The parties 
agreed that the amount of the commisions which would have fallen due during the 
renewal period on insurance written by the plaintiff, if he had remained in the 
defendant’s employ, amounted to $1,950.48 on ordinary and intermediate policies. 
The judge directed a verdict for the defendant and reported the case with the 
stipulation that if his ruling was wrong, judgment should be entered for the plain- 
tiff for that amount with interest. 

The plaintiff contends that he had two distinct kinds of employment, one in 
the industrial, and the other in the ordinary department; that the right to commis- 
sions in the ordinary department depended entirely on the terms of the second 
agreement and the only limitation on that right is in the clause at the end of that 
agreement; that this provision would be surplusage if clauses eleven and twelve of 
the first agreement should be held to define the right to commission in the ordinary 
department when the employment ends; and that such a conclusion would enable the 
defendant to gain an advantage from its own wrongful act. He contends that 
“retirement” means a voluntary act on the part of the plaintiff, or a justifiable dis- 
charge; that it does not include the case of an unjust discharge; and that because 
of his unjust discharge he is entitled to commissions on renewal premiums in the 
ordinary department. 

see) It is unnecessary to decide what meaning would be given to the word 
“retirement” in the second agreement if that agreement stood alone, for we are of 
opinion that the two documents signed are in legal effect parts of one contract: 
that they must be construed together, and that clauses eleven and twelve in the first 
agreement are controlling in determining the rights of the parties when the plain- 
tiff's employment ended. 


_ [2] The provision for compensation in the ordinary department appears in the 
first agreement but reference to the other is necessary to determine the rates of 
commission in that department under the rules of the defendant. 
whether in the industrial or ordinary department, were to be earned by the plaintiff 


The commissions, 


as superintendent. The second agreement was addressed to him as superintendent, 
and signed by him as such, and expressly is made subject to the terms of the first. 


"TS “ . ” ‘ ¢ 2's . ° 9 7 
lhe word “retirement” means “the act of retiring, or state of being retired.” When 


all the terms of both parts of the agreement are considered, it must be held that 
when the plaintiff was discharged his retirement as superintendent had taken place 
in accordance with the right of the defendant to end the relationship by the express 
terms of the contract. The provision that commissions should cease upon the 
plaintiff's retirement as superintendent must be construed to mean his retirement in 
accordance with the terms of the first agreement, and by those terms the defendant 
had reserved the right to dismiss the plaintiff at any time, with or without cause, and 
the parties had agreed that upon such dismissal or upon a resignation, all commis- 
sions to which he was entitled under that agreement should cease. The commis- 
sions to which reference is here made must be held to be all commissions in both de- 
partments. As the plaintiff’s right to commissions in the ordinary department ceased 
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when he was discharged, the ruling of the trial judge directing a verdict for the 
defendant was right. In accordance with the terms of the report, judgment is to be 
entered for the defendant. 

So ordered. 


BOHRNSTEDT v. TRAVELERS’ INS. CO. 
Supreme Court of Oregon. Jan. 10, 1928. 
262 Pacific Reporter 938. 

1. INSURANCE—INSURANCE COMPANY NEED NOT PAY COMMIS- 
SION ON RENEWAL PREMTtUMS TO AGENT VIOLATING CON- 
TRACT BY ENTERING EMPLOYMENT OF ANOTHER COMPANY; 
“FOR ANY CAUSE WHATSOEVER.” 

Insurance company held not liable to agent for commission on renewal premi- 
ums, where such agent entered employment of another insurance company within 
year after termination of contract, in violation of clause prohibiting such em- 
ployment “within one year from date of the termination of this contract for any 
cause whatsoever,” since words, “for any cause whatsoever,” are equivalent to 
“without regard to the cause.” 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

2. INSURANCE—INSURANCE AGENT’S CONTRACT THAT EMPLOY- 
MENT WITH ANOTHER INSURANCE COMPANY AFTER TERMI- 
NATION OF CONTRACT PRECLUDED COMMISSIONS ON _ RE- 
NEWAL PREMIUMS HELD NOT “PENALTY.” 

Clause in insurance agent’s contract providing that commisions on renewal 
premiums would not be paid if agent, within year from date of termination of 
contract, entered employment of another life insurance company, held not unen- 
forceable as penalty. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

En bance. 

Appeal from Circuit Court, Marion County; Percy R. Kelly, Judge. 

On rehearing. Judgment which had been rendered for plaintiff in the trial 
court reversed, and action dismissed. 

For former opinion, see 259 P. 419. 

Charles A. Hart, of Portland (Carey & Kerr and Marvin K. Holland, all of 
Portland, on the brief), for appellant. 

W. H. Trindle and W. C. Winslow, both of Salem, for respondent. 

Beit, J. We confess error in the former opinion, 259 P. 419. Pride of opinion 
should never be permitted to prevail over logic and reason. Stubborn adherence to 
an erroneous conclusion ill becomes any court. 

[1] The sole question for consideration is whether the plaintiff should be denied 
the right of recovery for commission upon renewal premiums by reason of having 
accepted the agency of a rival insurance company within one year after the termi- 
nation of his contract. So far as material herein, the contract provides: 

“If this contract shall be terminated before the agent has been continuously 
in the service of the company for five years for any cause except the death of the 
agent (when renewal commissions as per the preceding paragraph shall be paid), and 
if the agent has not violated any of his obligations hereunder, the company will 
pay to the agent, or to such person as he may designate with the consent of the- 
company, commissions on renewal premiums at the above rates for the period 
stipulated in the following table; but in no case shall commissions on renewal 
premiums be payable on term policies after the fifth year of insurance. 

* 4 * % * * * 

“(19) Either party to this contract may terminate same by giving to the other 
party seven days’ notice in writing to that effect, and the power of the agent to 
collect and receive premiums shall cease with the termination of this contract.” 

The forfeiture clause provides: 

“If the agent shall at any time within one year from date of the termination 
of this contract for any cause whatsoever enter the employment of any other life 
insurance company to work in the territory specified in section 1, all right to further 
commissions on renewal premiums shall cease with the date of such employment.” 

It will thus be seen that plaintiff’s right to commission on renewal premiums 
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is predicated upon two propositions: (1) That he has not violated any of the obli- 
gations of his contract; (2) that he has not entered the employment of any other 
life insurance company, to work in the territory specified, within one year from 
date of the termination of the contract. If our construction of the contract, as stat- 
ed in the former opinion, is correct, namely, that plaintiff would be entitled to com- 
mission unless he had breached the contract, then the forfeiture clause is super- 
fluous. The parties had already specifically stipulated that no commissions would 
be paid if the plaintiff violated any of his obligations under the contract. The error 
in the first opinion resulted from an attempt to harmonize these two parts of the 
contract, whereas they provided for separate and distinct contingencies. In our 
effort so to do we entirely destroyed the force and effect of the forfeiture clause. 
It is argued that “a termination of this contract for any cause whatsoever’ means 
that there must be some reasonable cause, and it was not within the contemplation 
of the parties that the insurance company could arbitraily or capriciously deprive 
plaintiff of commission on renewal premiums. If the words, “for any cause what- 
soever,” had been eliminated, and the clause read thus, “if the agent shall within 
one year from date of the termination of this contract enter the employment of 
any other life insurance company,” then we think, without doubt, that there could be 
no recovery. The additional words, “for any cause whatsoever,” merely emphasize 
the matter of forfeiture, and are equivalent to “without regard to the cause.” 
A case particularly in point is Chase v. New York Life Ins. Co., 188 Mass. 271, 74 
N. E. 325, wherein the court said: 

“As the plaintiff sues upon the contract, he must abide by its terms. His right to 
commissions on renewal premiums depended upon his abstaining from engaging in 
the business of life insurance in any capacity in the state of Massachusetts. He 
chose to engage in such business, and we find no agreement in the contract to pay 
him commissions on renewal premiums in case he chose to become a competitor of 
the defendant.” 

[2] There is no merit in the contention that the forfeiture clause is unen- 
forceable as a penalty. A somewhat similar clause was under consideration in 
Wallace v. American Life Ins. Co., 116 Or. 195, 237 P. 974, and was there given 
full force and effect. 

In view of the fact that plaintiff, in violation of the terms of his contract, 
entered the employment of another insurance company within a year after the termi- 
nation of the contract, it follows that the defendant was entitled to a directed 
verdict. 


The judgment rendered in favor of plaintiff is reversed, and the action dis- 
missed. 





New York Life Ins. Co. v. Marshall 


NEW YORK LIFE INS. CO. v. MARSHALL. 
Circuit Court of Appeals, Fifth Circuit. January 3, 1928. 
Rehearing Denied January 25, 1928. 

No. 5159. 

23 Federal Reporter (2d) 225. 


1. INSURANCE—FEDERAL EQUITY COURT WILL NOT ENTERTAIN 
SUIT TO CANCEL INSURANCE POLICY FOR FRAUD, WHICH MAY 
BE SET UP IN DEFENSE OF PENDING ACTION AT LAW IN STATE 
COURT. 


A suit in equity cannot be maintained in a federal court for cancellation of a 
life policy for fraud, which may be set up in defense of a pending action at law on 
the policy in a state court. 

(For other cases, see Insurance, Dec. Dig. § 225.) 

Foster, Circuit Judge, dissenting. ‘ 

Appeal from the District Court of the United States for the Eastern District 
of Louisiana; Louis H. Burns, Judge. 

Suit in equity by the New York Life Insurance Company. against Mrs. Susie 
G. Marshall, widow of Frank A. Marshall. Decree for defendant, and complainant 
appeals. Affirmed. 

For opinion below, see 21 F. (2d) 172. 

Richard B. Montgomery, of New Orleans, La., and B. D. Talley, of Bogalusa, 
La. (Richard B. Montgomery and Richard B. Montgomery, Jr., both of New Or- 
leans, La., and Bascom D. Talley, of Bogalusa, La., on the brief), for appellant. 

C. Ellis Ott, of Bogalusa, La., for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. 

WALKER, Circuit Judge. The appellant issued two policies of insurance on the 
life of Frank A. Marshall, one dated July 1, 1926, the other dated July 27, 1926. 
Each of the policies was for the sum of $2,500, unless the death of the insured “re- 
sulted directly and independently of all other causes from bodily injury effected 
solely through external, violent, and accidental means, and occured within 90 days 
after such injury,” in which event the amount payable was $5,000, and each of the 
policies by its terms was incontestable after two years from its date. The last 
dated policy was issued in pursuance of a supplemental application, whereby the ap- 
plicant reiterated and confirmed all the agreements, statements, representations, and 
answers contained in his originial application, and warranted and declared that no 
change in his health or insurability had occurred since the date of his original ap- 
plication. The insured died on November 17, 1926. 

After the appellee, the beneficiary in each of the policies and a citizen of Louisi- 
ana, had brought suit in a state court on the first issued policy for the sum of $2,- 
500, the appellant, a New York corporation, filed in the court below the bill in equity 
in this cause. That bill contained allegations to the following effect: The appellant 
was induced to issue each of the policies by false answers of the insured to questions 
asked him as to his health and as to his consulting a physician or physicians, which 
answers were warranted to be true. The insured died from a disease which he had 
previous to his application to appellant for insurance. Before said bill was filed, ap- 
pellant tendered to appellee the amount of premiums paid on said policies, and de- 
. manded the surrender of the policies. The tender and demand were refused. The 

bill contained prayers that appellee be enjoined from prosecuting the above-men- 
tioned suit, brought by her on one of said policies, and that appellant have a de- 
cree in its favor rescinding and canceling said policies and ordering the return of 


them to the appellant. The appeal is from a decree sustaining a motion of the ap- 
pellee that said bill be dismissed. 


[1] As to the policy which was sued on in the state court before the bill was 
filed, the appellant has an adequate remedy at law by setting up in defense of that 
action defenses based on the alleged falsity of statements and representations relied 
on by the appellant in issuing that policy. Insurance Co. v. Bailey, 13 Wall. 616, 20 
L. Ed. 501; New York Life Insurance Co. v. McCarthy, 22 F. (2d) 241 (Circuit 
Court of Appeals, Fifth Circuit, present term). As to the last issued policy, the 
averments of the bill do not show that any claim of the appellant for more than $2,- 
500 is asserted or apprehended; the existence of a claim under that policy of more 
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than that sum being negatived by the allegation that the death of the insured was 
due to disease, and by the absence of allegations indicating that a claim by the ap- 
pellee that the death of the insured was due to accident as defined in the policy, 
with the result of making the double indemnity payable, was made or. apprehended. 
The only basis for equitable relief disclosed by the averments of the bill is as to a 
matter in controversy which does not exceed, exclusive of interest and costs, the 
sum or value of $3,000. In our opinion, the averments of the bill do not disclose a 
state of facts entitling the appellant to equitable relief on the ground of preventing 
a — of suits involving in the aggregate the required jurisdictional sum or 
value. 

{2, 3] The bill does not show that appellant apprehends or is threatened with 
any suit by the appellee, other than the one brought in the state court, except one on 
a cuase of action, another policy, separate and distinct from the one sued on in the 
state court. Furthermore, the right asserted by appellant has not been established 
by a single decision in its favor in a suit at law. Where a suit in equity, seeking re- 
lief on the ground of a multiplicity of suits, is brought by a single plaintiff against 
a single defendant, equity will not interfere, if the right asserted by the plaintiff has 
not been established by the decision in his favor of at least one action at law. Hol- 
land v. Challen, 110°U. S. 15, 3 S. Ct. 495, 28 L. Ed. 52; Wehrman v. Conklin, 155 
U. S. 314, 15 S. Ct. 129, 39 L. Ed. 167; Pomeroy’s Equity Jurisprudence (4th Ed.) 
§ 253. We conclude that the bill was properly dismissed, because the only matter 
in controversy, with reference to which relief sought was grantable, involved a sum 
or value less than that required to give the jurisdiction. 

The decree is affirmed. 

Foster, Circuit Judge (dissenting). As the policies contain a noncontestable 
clause, have the same beneficiary, and have matured, there could be question as to 
the right of plaintiff to bring one suit in equity to cancel both on the ground of 
fraud. New York Life Ins. Co. v. McCarthy, supra. It is well settled that the pen- 
dency of a suit in a state court, involving the same cause of action between identical 
parties, is not a bar to a similar proceeding in a federal court. Stanton v. Embry, 
93 U. S. 548, 23 L. Ed. 983; McClellan v. Carland, 217 U. S. 268, 30 S. Ct. 501, 54 
L. Ed. 762. Therefore the pendency of a suit in the state court does not affect the 
question of jurisdiction. 

The remedy at law must be as complete, as practical, and as efficient to the ends 
of justice and its prompt administration as the remedy in equity, to bar jurisdiction 
in equity. And it must be a remedy in the same court, not in some court other than 
the federal court, Smyth v. Ames, 169 U. S. 466, 18 S. Ct. 418, 42 L. Ed. 819. If 
the suit pending in the state court were removable, a different question would be 
presented. 

I think the District Court had jurisdiction to entertain the bill, although it may 
be that, before a judgment is rendered, the suit in the state court may have become 
res adjudicata. It is not so now, and jurisdiction depends upon the facts existing at 
the time the suit is brought, and not on what the future may develop. 

For these reasons, I respectfully dissent. 


YOUNG v. FARMERS’ MUT. LIFE INS. CO. (No. 108.) 
Supreme Court of Arkansas. Jan. 9, 1928. 
1 Southwestern Reporter (2d) 74. 

1. INSURANCE—BENEFICIARY HELD ENTITLED TO DEATH BENE- 
FITS EQUAL TO AMOUNT OF ASSESSMENT ON EACH MEMBER 
OF COLORED DIVISION OF INSURER ONLY (ACTS 1925, P. 407, § 2 
SUBSEC. D). 


Beneficiary of $1,000 policy in mutual life insurance company held entitled to 
death benefits equal to amount of assessment of $1 on each member of colored 
division of insurance company only, though there were only 39 members in colored 
division, and not entitled to death benefits equal to amount of assessment of $1 on 
each member of both colored and white divisions up to face value of policy, not- 
withstanding provisions of Acts 1925, p. 407 § 2, subsec. (d), requiring combination 
of “groups or circles” in certain cases. 


(For other cases, see Insurance, Dec. Dig. § 518.) 
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2. INSURANCE—CLASSIFICATION OF DIVISIONS OF MUTUAL LIFE 
INSURANCE COMPANY FOR ASSESSMENT, ACCORDING TO 
COLOR, HELD NOT UNREASONABLE. 

Classification of divisions of mutual life insurance company for purpose of as- 
sessment of death benefits into white division and colored division held not unrea- 
onable. 

(For other cases, see Insurance, Dec. Dig. § 518.) 

Appeal from Hot Spring Chancery Court; W. R. Duffie, Chancellor. 

Suit by Cornelia Young against the Farmers’ Mutual Life Insurance Company. 
From a judgment denying recovery of a portion of the sum demanded, plaintiff ap- 
peals. Affirmed. 


Joseph Callaway, of Arkadelphia, for appellant. 

John L. McClellan, of Malvern, for appellee. 

McHANEY, J. Appellee is engaged in the life insurance business on the pro 
rata assessment basis. It had no circles, but had two divisions, one composed of 
white people and the other of colored. When a death occurred in either division, 
an assessment was levied against the members of that division up to 1,000 to pay 
the face of the policy. When another death occurred, it assessed the next 1,000 and 
so on through the membership of that division. Appellant, Cornelia Young, is the 
widow of Isaac Young, who carried a policy with appellee in the colored division, 
by which appellee agreed to pay to appellant, as beneficiary, within 30 days after 
the receipt of satisfactory proof of death of the insured, the sum of $1,000, sub- 
ject to the rules and regulations of appellee, which were set out in the policy 
which contains the following provision: 

“This company is founded and policy issued upon the assessment plan; the 
object is to give the members insurance at the lowest possible cost. It will be the 
object to hold all members in one class to always insure a full payment of death 
claims. Upon notice of a death, starting at the head of the list, a sufficient num- 
ber of members will be called to pay the claim, the next death, another section 
will be called in like manner until the round is made and no member shall be called 
twice until all members shall have been called. In case a member should die be- 
fore the total membership in good standing shall have reached one thousand or 
should the membership be reduced to a number below one thousand, then in that 
event it is understood that a membership is only due said member one dollar for 
each of said members in good standing at the time of his death.” 

At the time of the insured’s death, there were only 39 members in good stand- 
ing in the colored division, and, on receipt of the proof of loss, appellee tendered 
to appellant $39 in full settlement of all claims against it, which was refused. She 
thereafter instituted this suit by which she sought to compel appellee to consol- 
idate the two divisions, whites and colored, and to recover against appellee for $1 
per member for both divisions. Cn a trial of the case the chancellor found that 
appellant was entitled to recover only $39, and that, appellee having tendered ap- 
pellant this sum of money in open court, she was entitled to recover her costs up 
until the date of such tender, and was liable for the costs thereafter, and entered 
its decree accordingly, from which is this appeal. 

_ [1, 2] We think the judgment of the trial court is correct, and must be sus- 
tained. Appellant had always done business on the same plan it is now doing busi- 
ness. It had always kept the recorde of the two divisions, whites and blacks, sep- 
arate and distinct. No person in the white division was ever called upon to pay a 
death claim occurring in the colored division, and neither was a person in the col- 
ored division called upon to pay for a death in the white division. The insured 
fully understood this plan of operation, and the by-law adopted on August 3}, 
1925, did not change the policy of the company in this regard. The insured was 
advised of this plan in the letter of McDowell on September 16, 1925, and contin- 
ued thereafter to be a member until his death on the 21st day of February, 1926, 
without ever questioning the policy of the company in this regard. 

The principal contention of appellant seems to be that, under provisions of 
Act 139 of 1925, subsec. (d), of § 2, that appellant was required to assess all the 
members, both white and black, up to the face value of the policy to pay for a 
loss. The last sentence in that subsection is: 

“Such association shall combine all groups or circles which are in existence 
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at this time, and are not up to the maximum, and all groups or circles shall be 
kept up to the maximum.” 

The answer to this contention is that appellee did not have any groups or cir- 
cles to combine, but had two divisions according to color, and we do not think the 
Legislature had in mind any such contemplation. as is contended by appellant. The 
classifications, according to color, are not unreasonable, and the act in question 
has no application to such classification as appellee made. 

It is further contended by appellant that, under the terms of the policy, ap- 
pellee is liable for $784 on acount of the language of the policy heretofore quoted. 
But not so, as that language refers to all the members in a division, and not to the 
membership as a whole. 


-It follows that the judgment of the chancery court is correct, and it is there- 
fore affirmed. 


JEFFERSON STANDARD LIFE INS. CO. v. HENDERSON. 
(No. 18040.) 
Court of Appeals of Georgia, Division No. 2. Jan. 17, 1928. 
Rehearing Denied Feb. 18, 1928. 
141 Southeastern Reporter 498. 
(Syllabus by the Court.) 
INSURANCE—RECOVERY ON POLICY HELD UNAUTHORIZED UNDER 

EVIDENCE ESTABLISHING MATERIAL MISREPRESENTATIONS BY 

INSURED AS TO RECEIVING MEDICAL ATTENTION, INCLUDING 

ISSUANCE OF POLICY. 

In this suit upon a policy of insurance, the evidence conclusively established 
the defense of material misrepresentations, inducing the issuance of the policy. 
The verdict in favor of the plaintiff was therefore unauthorized, being contrary 
to the evidence and to law, and the court erred in not granting a new trial. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Error from Superior Court, Hancock County; Jas. B. Park, Judge. 

Suit by Mrs. James C. Henderson against the Jefferson Standard Life In- 
surance Company. Judgment for plaintiff, defendant’s motion for new trial was 
overruled, and defendant brings error. Reversed. 

Bryan & Middlebrooks and John A. Dunaway, all of Atlanta, and Allen & 
Pottle, of Milledgeville, for plaintiff in error. 

Lee Dickens, of Sparta, and Sibley & Sibley, of Milledgeville, for de- 
fendant in error. 

Bewt, J. Mrs. James C. Henderson brought suit against Jefferson Standard 
Life Insurance Company on an insurance policy issued to Paul F. Henderson, 
in which she was named as beneficiary. The defendant pleaded that the policy 
was void, both because of fraud and because of material misrepresentations in 
the application. On the trial the jury returned a verdict in favor of the plaintiff. 
The defendant moved for a new trial, which was refused and the movant ex- 
cepted. 

It is our opinion that the evidence demanded a verdict in favor of the defend- 
ant, and therefore that the court should have granted a new trial upon the 
general grounds of the motion. The application, which was signed by the in- 
sured, was attached to, and made a part of, the policy. It contained, among 
others, the question, “Have you been disabled or received medical or surgical 
attention within the past five years?” to which the insured answered, “No.” 
It also contained questions as to whether the insured had suffered from any of 
named diseases, to which in each case the answer was in the negative. Finally 
was the question, “Have you consulted a doctor for any cause not included in 
the above answers?” to which, as appears from the application, the insured was 
required to answer “Yes” or “No”; and, if “Yes,” to give the name of ailment, 
disease, or injury, the number of attacks, the date, the duration, the severity, 
the results, and, if within five years, the name and address of every physician 
consulted. The insured answered the question, “Yes, 1 [attack,] 1918, two weeks, 
mild, [result] good.” 

The application stipulated that every statement and representation made was 
material and true, and that the same was made to obtain insurance, and it was 
declared in the policy that the policy and the application constituted the entire 





Life] Jefferson Standard Life Ins. Co. v. Henderson 693 


contract between the parties, and that “all statements made by the insured in 
the application in the absence of fraud shall be deemed representations and not 
warranties.” The true meaning of the answer to the question last quoted was 
that the applicant had not consulted any physician in the last five years, except 
in 1918, and then for influenza only. It was the equivalent of saying: “No, ex- 
cept for influenza in 1918.” This was the construction placed upon the answer 
by the trial court, and we think it the proper one. 

The insured died within two weeks from the date of the application, and 
within one week from the issuance and delivery of the policy. It appears, with- 
out dispute, from the evidence that the insured had consulted several physicians 
for physical complaints during the five years preceding his application, and that 
he was treated by at least one of them, Dr. Anderson, of Milledgeville, for 
syphilis not long prior to his application, certainly within the last year. The 
fact of such treatment by Dr. Anderson was shown, not only by the testimony 
of this physician, who described the insured’s condition, and the character and 
method of the treatment administered, but also by the evidence of Mr. C. A. 
Giles, an attorney at law, who testified that he occupied an office adjacent to the 
office of the doctor, and that on one or more occasions the treatment had been 
administered in the witness’s presence. Mr. Giles further testified that on one 
of the insured’s visits to the office of the doctor he came into the office of the 
witness, and, while there, spoke to the witness of the treatment he had been 
receiving, exhibiting “sores on his hands, simple pimples,” and “showing the 
improvement that had been made since Dr. Anderson had been treating him.” 

There was a conflict between the testimony of Dr. Anderson and that of the 
plaintiff’s husband, who testified in her behalf, but this conflict was in relation 
only to a certain visit made by her husband to the doctor’s office and to certain 
statements which the doctor claims the husband then made to him. The matters 
about which the witnesses were thus at issue were not material, and the doctor’s 
testimony was not otherwise contradicted. Nor is there anything in the record 
to discredit or render issuable the testimony of Mr. Giles. The same is also true 
of the evidence of Dr. Binion, who testified that within the past three or four 
years the insured had consulted him professionally, and that he had treated the 
insured for an iritis, which, the witness stated, “is in most instances caused from 
syphilis.” Irrespective of other evidence, it is thus conclusive that the insured 
misrepresented that he had not received medical attention within the past five 
years, and that he had not within the period consulted a doctor for any cause 
except for influenza in 1918. 


It was not necessary that the defendant should show actual moral fraud on 
the part of the insured. Any material misrepresentation whereby the nature, 
extent, or character of the risk was changed avoided the policy, whether made 
in good faith or fraudulently. 


_ Whether misrepresentations are material is ordinarily a question for the 
jury, but where, as here, the evidence excludes every reasonable inference, except 
that they were material, no issue is presented upon that point for determination 
by the jury. Such is this case. It is really controlled by the decision in the 
recent case of Sovereign Camp v. Parker, 36 Ga. App. 695, 138 S. E. 86, and the 
authorities cited therein. The decision in Interstate Life Co. v. Bess, 35 Ga. 
App. 723, 134 S. E. 804, is inapplicable, since in that case the suit was upon a 
policy to which the application was not attached, and in such a case, where the 
suit is not on a fraternal insurance certificate, or the like, material statements or 
misreprepresentations made by way of application will not void the policy, unless 
they be not only false but fraudulent. A different rule obtains, however, where the 
application is attached to, and made a part of, the policy. See Empire Life Ins. 
Co. v. Jones, 14 Ga. App. 647 (2), 82 S. E. 62; Supreme Conclave v. Wood, 120 


~ 328, 47 S. E. 940; Life Ins. Co. of Va. v. Pate, 23 Ga. App. 232 (3), 97 S. E. 


_ There is some suggestion in the record in regard to the character of the 
insured, and counsel for the defendant in error insisted in their brief that this 
evidence was sufficient to authorize a finding against the charge of misrepre- 
sentations. See German-American Mut. Life Association v. Farley, 102 Ga. 
720 (5), 29 S. E. 615. Whatever might have been the effect of proper evidence 
ot good character in this case, character evidence is limited to general character, 
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and to the particular attribute of character involved in the case, and it is es- 
sential that the particular attribute be general in its existence, and tend to 
manifest itself alike to all persons and in all circumstances. Josey v. State, 20 
Ga. App. 85 (1), 92 S. E. 763. 

One witness testified: “As to his general attitude, he impressed me as a 
man who was frank, open, honest, and trustworthy.” Another witness had found 
the insured “a nice, gentlemanly fellow of character sufficient for [witness and 
his wife] to associate with,” and was impressed that he was “a trust-worthy and 
honest young man.” There may have been some other evidence of a similar 
import, but there was no such evidence of the good character of the insured as 
could have been considered by the jury as a rebuttal of the evidence of the false 
and material misrepresentations as introduced by the defendant. 

Since we conclude that the verdict in favor of the plaintiff was unauthorized, 
and should have been set aside upon the general grounds, it is unnecessary to 
pass upon the special grounds of the motion for a new trial. 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 


METROPOLITAN LIFE INS. CO. v. JAMES. (No. 18071.) 
Court of Appeals of Georgia, Division No. 2. Jan. 17, 1928 
141 Southeastern Reporter 500. 
(Syllabus by the Court.) 
INSURANCE—EVIDENCE HELD TO SHOW AS MATTER OF LAW 

THAT INSURED’S MISREPRESENTATIONS CONCERNING HEALTH 

AND ATTENDANCE BY PHYSICIANS INDUCED : POLICY, PRE- 

CLUDING RECOVERY THEREON (CIV. CODE 1910, § 2471). 

In this suit upon a policy of insurance the evidence conclusively and as a 
matter of law demanded a finding in favor of the defendant’s plea of material 
misrepresentations inducing the contract. The verdict in favor of the plaintiff 
was unauthorized, and the court erred in refusing a new trial. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Error from Superior Court, Chatham County; P. W. Meldrim, Judge. 

Suit by Mrs. Stella James against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, defendant’s motion for new trial overruled, and 
defendant brings error. Reversed. 

Wm. L. Clay, of Savannah, for plaintiff in error. 

Ulmer & Dowell, of Savannah, for defendant in error. 

Bewt, J. Mrs. Stella James brought suit against Metropolitan Life Insurance 
Company upon a policy of insurance issued upon the life of her husband Benja- 
min A. James, in which she was named as beneficiary. The defendant defended 
the suit upon the grounds of fraud and material misrepresentations in the ap- 
plication for insurance. The verdict was in favor of the plaintiff, and the de- 
fendant excepted to the refusal of a new trial. The application was in parts A 
and B, and was attached to the policy as a part of the contract. In part A were 
the following stipulations: 

“(1) That the foregoing statements and answers are correct and wholly 
true, and, together with the answers to questions on part B hereof, they shall 
form the basis of the contract of insurance, if one be issued. 

“(2) That no agent, medical examiner, or any other person, except the 
officers of the company, have power on behalf of the company (a) to make, 
modify, or discharge any contract of insurance, (b) to bind the company by 
making any promises respecting any benefits under any policy issued hereunder. 

“(3) That no statement made to or by, and no knowledge on the part of, 
any agent, medical examiner, or any other person as to any facts pertaining 
to the applicant shall be considered as having been made to or brought to the 
knowledge of the company unless stated in either part A or B of this applica- 
tion.” 

The policy contained the following provision: 

“This policy and the application therefor constitutes the entire contract 
between the parties, and all statements made by the insured, in the absence of 
fraud, shall be deemed representations and not warranties, and no statement 
shall avoid the policy or be used in defense of a claim hereunder unless it be 
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contained in the application therefor and a copy of such application is attached 
to this policy when issued.” 

Parts A and B of the application both purported to have been signed by the 
insured. Part B contained, among others, the following questions and answers: 

“(6) Present condition of health? Good. 

“(7) (a) When last sick? March, 1920. (b) Nature of last sickness? In- 
fluenza. (c) How long sick? 15 days.” 

“(9) Any physical or mental defect or infirmity? If yes, give the particu- 
lars. No.” 

“(18) Have you been attended by a physician during the last five years? 
If yes, give name of complaint, dates, how long sick, and names of physicians. 
No.” 

“(19) Have you had any treatment within the last five years at any dispen- 
sary, hospital, or sanatarium? If yes, give date, duration, name of ailment and 
name of institution. No.” 

The policy was dated March 3 and delivered March 6, and the insured died 
on April 16, 1926. 

The evidence on the trial established that, although the insured had answer- 
ed that his last sickness was in March, 1920, he had not been attended by any 
physician during the past five years, and that he had had no treatment during 
this period at any dispensary, hospital, or sanatarium, the truth was that within 
less than twelve months prior to the application he had been attended by phy- 
sicians, and had spent several days in the Atlantic Coast Line Hospital, at Way- 
cross, where he was treated for high blood pressure. It appears that he was 
advised to go to the hospital at the particular time by one Dr. Clay, to whom he 
had applied for additional benefits in the nature of insurance in the relief depart- 
ment of the Atlantic Coast Line Railroad Company. Dr. Clay testified, in part, 
as follows: 

“As a physician I have not attended Benjamin A. James within five years 
prior to the 24th of February, 1926. He came to me for physical examination 
August 31, 1925. At that time I found him suffering with high blood pressure, 
the exact points I do not recall, but something over 200, and advised him that 
it would be impossible to accept his application for additional life insurance; that 
is, additional benefit in the Atlantic Coast Line Relief Department. I advised 
him that it would be necessary for him to see a physician at once and put him- 


self under the careful attention of a doctor for some time, as his condition was 
rather serious. 


“Tam a physician for the Atlantic Coast Line Company. B. A. James was 
an employee of the Atlantic Coast Line Company. The benefit I spoke of was 
in the relief department of the Atlantic Coast Line Railroad Company, in which 
no one can be a member except employees or those who have been employees 
I do not recall how much insurance he was applying for. I do not recall ever 
having treated B. A. James. I think he had what we call the second class, which 
would entitle him to $500 death benefit, and my impression is that he had come 
in to raise his insurance to the full amount of the fifth class, which would be 
$1,250. I made blood pressure test in my examination. I used that method in 
some cases, not in all. I recall seeing James subsequent to that time. He was 
working at the time I saw him, I think the 23d of September, 1925. He had 
been in the hospital of the Atlantic Coast Line Railroad Company between those 
dates. He was anxious to go to work, and we did not want to keep him from 
work unnecessarily, and I gave him a permit to go back to work. 

“August 31, 1925, was the date I failed to pass him for additional insurance. 
I am the medical examiner for the Atlantic Coast Line Relief Department at 


this point. He came to me for his examination; that was the first examination 
made for the additional insurance. 


_ “Yes; I would feel that he was a bad risk and should not be accepted for 
insurance, so long at least as that condition existed, or possibly for several years 
atter it had cleared up, to be sure that it would not recur. We do not know 
these causes always, what the cause of the high blood pressure is. If the point 
of focus causing that high blood pressure can be located and eliminated, then 


we have some reason to anticipate an improved condition. If they cannot be 
located, we do not.” , 
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Dr. Williams testified: 

“I am a physician and have been a physician in Savannah for eighteen years. 
Benjamin A. James was not treated by me within five years. I examined him 
and advised him to be treated. It was February 20, 1926. That was when I first 
examined him. The date of my examination was February 20, 1926. He was 
complaining of headache and high blood pressure. I took his blood pressure on 
account of continued headaches. I think the blood pressure was about 210, the 
best I can remember; I don’t remember exactly, but over 200. For a man of his age, 
the normal is about 135 or 140. As stated in this report of mine, the cause of his 
death was cerebral hemorrhage, and the contributory or second cause was hypotentia, 
and that produced cerebral hemorrhage. He came to me I guess for treatmentv. | 
examined him and told him he had better go to the hospital. I advised him to go 
to the hospital at Waycross, where he could get proper treatment, and better 
treatment than at home. He came to me with headache. I guess he was working 
at that time.” 

According to the evidence of Dr. McCullough, he treated the insured for 
twelve days in September, 1925, for arterial hypertension, and this was a con- 
tributory or secondary cause of his death in the following April, the immed- 
iate cause being cerebral hemorrhage. As shown by the other evidence, it 
was during this period that the insured was at the railroad hospital. 

The plaintiff herself testified that her husband, the insured, was at the 
hospital for about fifteen days under treatment for high blood pressure, and 
verified the fact that he went there with the expectation of so improving his 
condition that he might procure insurance, or additional benefits, in the rail- 
road relief department, for which he applied to Dr. Clay. The plaintiff further 
testified that when the company’s agent delivered the policy she told him that 
she was “glad to get it, because Dr. Clay thought he [the insured] had high 
blood pressure.” None of the above testimony was contradicted, and there was 
no issue as to the credibility of any of the witnesses. 

Under the evidence as stated, a verdict in favor of the defendant was de- 
manded as a matter of law, and the court should have granted a new trial upon 
the general grounds of the motion. Counsel for the plaintiff, the defendant in 
error, argue that, upon an inspection of the insured’s admittedly genuine sig- 
nature on part A of the application, and the handwriting of the medical ex- 
aminer, Dr. Redmond, in part B, the jury were authorized to find that what 
purported to be the signature of the insured to part B was not in the hand- 
writing of the insured, but was in the handwriting of Dr. Redmond. It is thus 
contended that the evidence warranted the inference that the insured was not 
the author of the answers as set forth in part B, and that neither the defense 
of fraud nor of material misrepresentations, predicated upon these answers, may 
be said to have been sustained as a matter of law. The original policy, with the 
photostatic copy of the application, has, by agreement of counsel, been submitted 
to this court for examination by the judges upon this point. 

There is no contention that the insured did not sign part A of the applica- 
tion, and it is that part which contains the limitations upon the company’s 
agents, including the medical examiner. Part A contained also the stipulation 
that the answers set forth both in part A and in part B shall form the basis 
of the contract of insurance, if one be issued. 


Where, in conformity with the requirements of section 2471 of the Civil 
Code 1910, the application is attached to the policy and by the terms of the 
contract is made a part thereof, and where the authority of the medical exam- 
iner is limited, as in the contract before use, the beneficiary, in suing upon the 
policy, cannot impeach the application as thus integrated therein. If you appli- 
cation falls, so does the policy, and in founding her action upon the policy, she 
is committed to the proposition that the answers were made by the insured as 
set forth in the application. This rule is not changed by the fact that the plaintiff 
fails to include the application in the copy of the policy attached as an exhibit 
to the suit. Wilkins v. National Life Ins. Co., 23 Ga. App. 191 (2 c), 97 S. E. 
879; Travelers’ Protective Ass'n v. Belote, 21 Ga. App. 610 (3), 94 S. E. 834; 
Puckett v. Metropolitan Life Ins. Co., 32 Ga. App. 263, 122 S. E. 791. 


On all other questions this case is a counterpart of Jefferson Standard Life 
Insurance Co. vy. Henderson, 37 Ga. App. —, 141 S. E. 498, and what we have 
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said in that case will apply equally to this case. The verdict in favor of the 
plaintiff was unauthorized. As this ruling appears to be controlling, we omit 
any reference to the special grounds of the motion for a new trial. 

Judgment reversed. 

Jenkins, P. J., and Stephens, J., concur. 


MARTIN vy. PRUDENTIAL INS. CO. OF AMERICA. (No. 27600.) 
Supreme Court of Kansas. Feb. 11, 1928. 
263 Pacific Reporter 1055. 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE HELD INSUFFICIENT TO AUTHORIZE RE- 
FORMATION OF INSURANCE POLICY BY CHANGING EFFECTIVE 
DATE OF APRIL 1 TO MARCH 24. 

In an action to reform insurance policies and to recover thereon ‘as reformed, 
the evidence considered, and held not sufficient to warrant a reformation of the 
policie S. 

(For other cases, see Insurance, Dec. Dig. § 143[6].) 

2. INSURANCE—INSURER HELD NOT LIABLE UNDER POLICY FOR 
HEART DISABILITY MANIFESTED BEFORE FIRST PAYMENT OF 
PREMIUM WAS MADE. 

And, further, the proceedings considered, and held there was no liability on 
the part of the defendant, and could be no recovery under the terms of the policies 
unless reformed. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

\ppeal from District Court, Shawnee. County; James A. McClure, Judge. 

Action by Kenneth M. Martin against the Prudential Insurance Company of 
America. From a judgment for defendant, plaintiff appeals. Affirmed. 

A. M. Harvey, Randall C. Harvey, Frank E. Miller, Leonard S. Farry, A. E. 
Crane, B. F. Messick, Jr., and A. H. Crane, all of Topeka, for appellant. 

Robert Stone, George T. McDermott, Robert L. Webb, and Beryl R. John- 
son, all of Topeka, for appellee. 

Hopkins, J. The action was one to reform two contracts of insurance and 
to recover thereon as reformed. Defendant prevailed, and plaintiff appeals. 

[he plaintiff, who was a resident of Topeka, 25 years old at the time of tak- 
ing out the insurance in question, was engaged with his father in the business of 
truck driving and the building of houses. He was also an athlete playing some 
professional baseball. In March, 1925, he went on a trip to Paris, Tex., for the 
purpose of spring training with the Okmulgee, Okl., baseball team. During the 
time he was there, he had a severe breakdown in health. His condition was not 
satisfactory, and he returned to Topeka, arriving March 22d. Upon his arrival 
and failure to reach the family physician, Dr. James G. Stewart was called and 
examined him. He was found to be suffering with a heart leak, “mitral regur- 
gitation,” signifying a leak of the mitral valve. He stated that he had been try- 
ing out with the baseball team at Paris, Tex.; had gone there when it was hot, 
pitched six innings; that the severity of the exercise and the heat made him sick 
at his stomach; that the incident had occurred several days previous. ‘lhe ap- 
plication for insurance was signed March 24th, and on the next day, March 25th, 
plaintiff was examined by defendant's physician, Dr. Alexander. The medical ex- 
aminer found no indications of disease of the heart and reported plaintiff as a 
first-class risk. Policies were written bearing date April 1, 1925, being actually 
delivered May 5, 1925. A payment of $6 was made at the time the application 
was signed and balance of the first quarterly premium paid May 5. June 13, 1925, 
the plaintiff filed a proof of claim with defendant, in which he claimed total and 
permanent disability on account of leakage of the heart, arising from an injury 
claimed to have been sustained by him in running a race at Washburn College, 
lopeka, March 26th, the day after his medical examination. After the filing of 
we pteot of loss, and about July 1, 1925, defendant sent him its regular quarterly 
hotice of premium due, and on July 3lst, plaintiff paid such quarterly premiums 
and was issued a regular receipt therefor. The premiums received were not re- 
a Plaintiff first brought suit upon the policies issued, to recover total dis- 
ability benefits. An answer was filed by defendants, after which plaintiff, on leave 
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being granted, filed his amended petition praying for reformation of the policies 
and to recover upon them as reformed. Issues were joined, case tried to the court, 
and judgment for defendant, holding plaintiff was not entitled to reformation of 
the policies and plaintiff could not recover on them unless reformed. 

[1] Plaintiff states that reformation of the policies was asked in two parts: 
First, to change the effective date on the policies from April 1, 1925, to March 24, 
1925, and to make the monthly indemnity payable for any disability which prevent- 
ed the assured from engaging in his usual occupation. He contends that D. F. 
Harmon, agent for the defendant company, in taking his application for the insur- 
ance, told him the policy would go into effect just as soon as he passed the doc- 
tor’s examination, but that, if he died that night (March 24, 1925), it would pay 
the death claim; that Harmon told him the next day that he had passed the ex- 
amination and that his policies were in effect. Plaintiff's wife testified that Har- 
mon stated that the receipt for the down payment of $6 showed that plaintiff was 
insured; also that Harmon said when the doctor passed plaintiff he would be in- 
sured. Harmon testified: He did not tell plaintiff that the policies would be in 
effect from the date of the signing of the application. That he told him the pol- 
icies would be in force from the time he signed the application after he paid the 
full first premium at the time, providing that he was accepted at the home office 
of the company after his medical examination, and that he was so accepted. 
That, when the application was signed, he explained what the contract was, and 
gave plaintiff the rates on it. That the rates were satisfactory, and, when the appli- 
cation was completed, he (Harmon) asked him for some money on it. He wanted to 
know how much. “I told him it was necessary that I collect $6. I told him it was 
for covering the medical fee, provided the policy came down after he asked for it 
and he refused to accept the policy. I did not tell him at that time or any other 
time that the policy would be in force from the date of the signing of the appli- 
cation unless the full first premium was paid at that time or that if he died that 
night the company would pay it. I told him that, if he would pay the full first 
premium after he was examined, if the company had accepted his application prior 
to the time the policy came down, the policy would be in force. I told him I 
was selling a life insurance policy with disability income for any disability that 
would be total and permanent from any cause. I never referred to any accident 
policy whatsoever. I was not authorized to solicit a health and accident policy.” 

From which it is noted that Harmon’s testimony was in direct conflict with 
that of the plaintiff. The court concluded Harmon’s version was correct. In a 
memorandum opinion, the court stated: 

“The plaintiff relies upon two conversations with D. F. Harmon, the agent; 
the first was in February, 1925, and the other was on March 24, 1925. Both con- 
versations were the same, according to the plaintiff's testimony. Kenneth Martin, 
his wife, Alice Martin, and his father, testified as to the February conversation on 
the part of the plaintiff, and Kenneth Martin and his wife testified as to what was 
said on March 24th. The agent, Harmon, denies the statements made by the plain- 
tiff, and states that he told them that this policy was a life policy, with disability 
benefits. The plaintiff claims that he represented it covered accident, sickness, 
death, and disability, and that, if he died that same night that he applied for the 
policy, he would get his money because he was acting in good faith. If he was 
passed by the medical examiner, the policy would date from the date of the ap- 
plication. March 24th is when the application was signed.” 

Continuing, the court, in substance, said: Before March 22d, the plaintiff was 
in Paris, Tex. He was a professional ball player. He was at Paris, Tex., work- 
ing out. The evidence shows that he had pitched six innings and then had a faint- 
ing spell and collapsed on the ball field. He was taken to the hotel and a doctor 
called, and the doctor prescribed digitalis, which he procured. This was about 
the 18th or 19th of March. He left Paris, Tex., and came back to Topeka, Is 
home. He states that the reason why he left there was that the food at the res- 
taurant did not agree with him, and that he made arrangements with the manager 
of the team that he could work out with the Washburn College baseball team and 
report later. He brought the bottle of medicine back with him. He arrived Sun- 
day, March 22d. Shortly after his arrival, his father attempted to call Dr. Crabb 
over the telephone, but was unable to reach him and then secured Dr. James Stew- 
art, who examined him and found that he had heart trouble and heart murmurs, 
and thought that digitalis would help him. This was on the 22d day of March, 
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and he ordered him to report to him for further examination later. When the 
plaintiff signed his application for insurance, or rather when he filled out the ques- 
tions and answers on the 25th day of March, the examination shows that the last 
time he was examined by a doctor was in 1924 for a cold. He sent in a proof of 
disability some time in June, 1925, and the father of the plaintiff procured from 
Dr. Stewart an attending physician’s statement, and this was mailed to the com- 
pany. In this statement the question was asked, “How long have you been at- 
tending the patient?” The answer was, “Since March 27, 1925.” Dr. Stewart 
took the stand and testified that the statement had been changed; that the original 
date that he wrote thereon was April 5, 1925, but, upon an examination of his 
records, he found that was not correct, and that he corrected the date to March 
22d, which was the date the plaintiff returned from Texas, on Sunday afternoon. 
It now bears the date of March 27th. Dr. Stewart testified positively that the 
date had been changed. Photostatic copies and enlargements have been offered, 
and there is no question but what the date has been changed by some one. The 
evidence does not disclose who. According to the evidence, it was changed after 
Dr. Stewart had given it to J. S. Martin, the father of the plaintiff. The court 
inclined to the opinion, however, that the trouble he had in Texas bore directly up- 
on his condition on March 26th. He collapsed down there and had this heart 
trouble, probably strained his heart. The digitalis quieted it at the time he was 
examined by Dr. Alexander (defendant’s examiner) and the murmur in his heart 
was not then ascertained. Dr Stewart was treating him for the very same thing 
during this period, and Dr. Stewart testified that by reason of this medicine it 
would quiet his heart so that the murmur was not readily discernable. The exer- 
tion upon March 26th while on the Washburn campus aggravated an already ex- 
isting condition. There is no doubt but what there is a disability there, but it is 
doubted if the court would be justified in granting a reformation. Under all of 
the evidence, the court holds it would not be justified in reforming the contract, 
and under the contract of insurance, unless it is reformed, judgment must neces- 
sarily be entered for the defendant. 

[2] The defendant did not seek to set aside the policies, but denied liability 
thereunder. Applications for the policies provided: 

“I further agree that the policy herein applied for shall be accepted subject 
to the privileges and provisions therein contained, and that, unless the full first 
premium is paid by me at the time of making this application, the policy shall 
not take effect until issued by the company and received by me, and the full first 
premium thereon is paid.” 

The full first premium was not paid until about May 6th, at the time of de- 
livery of the policies. The policies contained this provision: 

“If the insured shall become totally and permanently disabled, and if such 
disability shall occur at any time after the payment of the first premium on this 
policy,” etc. 

Plaintiff's disability occurred before and not after payment of the first prem- 
ium. Therefore plaintiff's claim was expressly outside the terms of the policy, 
from which it necessarily follows that defendant was not liable. 

The plaintiff insistently argues that the defendant waived its right to avoid 
the policies and misrepresentations in securing them, and is therefore liable. The 
contention cannot be sustained. While acceptance of the premiums by the defend- 
ant was a waiver of its right to defend under the terms of the policies, such wai- 
ver did not extend to defendant’s right to object to reformation of the policies. 
The defendant by its waiver became and is liable for any disability arising under 
the terms of the policies after they became effective, but the disability complain- 
ed of, the disability under consideration, occurred before and not after payment 
of the premiums; before and not after the policies became effective. It is true that 
the plaintiff offered testimony showing that the agent of the defendant stated 
that the policies would be effective at once or from date of application, but, as here- 
to-fore stated, defendant denied this, and, on the question of fact, the court found 
for the defendant. It concluded from the evidence, and we think properly, that the 
plaintiff was not entitled to reformation of the policies, and, without reformation, 
there could be no recovery. 

The judgment is affirmed. 

Harvey, J., not sitting. 
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POLLOCK v. POLLOCK. 
Supreme Court of Louisiana. Nov. 28, 1927. 
Rehearing Denied Jan. 18, 1928 
115 Southern Reporter 275. 


1. INSURANCE—BENEFICIARY HAS NO VESTED INTEREST IN LIFE 
POLICY IN WHICH INSURED HAS RESERVED RIGHT TO CHANGE 
BENEFICIARY. 


Where insured has reserved in life insurance policy right to change bene- 
ficiary at will, person named as beneficiary has no vested interest in policy. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


2. DIVORCE—HUSBAND GIVEN COMMUNITY PROPERTY ON DI- 
VORCE HELD ENTITLED TO POSSESSION OF INSURANCE POL- 
ICIES ON HIS LIFE, THOUGH WIFE WAS BENEFICIARY, WHERE 
RIGHT TO CHANGE BENEFICIARY WAS RESERVED. 


Where judgment of divorce decreed husband to be sole owner of community 
property and gave parties right to apply to court for orders necessary to enforce 
property division, insurance policies on life of husband, under which wife was 
beneficiary, were properly turned over to husband, where applications reserved 
right to change beneficiary and policy permitted change upon insurer’s indorse- 
ment provided there was no written assignment of contract on file with insurer. 


(For other cases, see Divorce, Dec. Dig. § 322.) 


Appeal from Civil District Court, Parish of Orleans; Percy Saint and Por- 
ter Parker, Judges. 


Suit for divorce by Mrs. Julia Lazard Pollock against Ernest Pollock, in 
which plaintiff recovered a judgment for divorce. From a judgment making ab- 
solute defendant’s rule to require plaintiff to deliver to him certain insurance 
policies on defendant's life, plaintiff appeals. Affirmed. 


W. O. Hart, of New Orleans, for appellant. 

Wm. Winans Wall, of New Orleans, for appellee. 

Bruno, J. The appeal in this case is from a judgment on a rule making 
the rule absolute as to all policies of insurance upon the life of the insured in 
which the insured reserved the right to change the beneficiary of the policy. 

During the existence of the marriage between plaintiff and defendant the deien- 
dant took out several policies of insurance upon his life, in which the plaintiff is 
named as the beneficiary. In the course of time the plaintiff sued defendant and ob- 
tained a judgment of divorce against him. This judgment not only dissolved the 
marriage, but it definitely settled all of the property rights of the spouses, includ- 
ing the community of acquets and gains which existed between them, and it 
decreed the defendant to be the sole owner of the community property. The 
judgment also reserved to the parties the right to apply to the court for all orders 
necessary to enforce the division of the property in accordance with the terms 
of the judgment. Under this reserved right, the defendant moved the court 
for an order directing the plaintiff to deliver to him certain policies of insurance 
upon his life which were in plaintiff's possession, and which she declined to 
surrender, or to show cause to the contrary at a fixed hour and date. The motion 
alleges that the policies belong to defendant either in his own right, or because the 
judgment, which has now become final, decrees him to be the sole owner of the 
community of acquets and gains. 

Appellant contends that the motion is made upon one theory while the judg- 
ment is based upon a different theory, and that the policies involved in this 
proceeding are the separate property of the beneficiary and beyond the control 
of the insured. i - 

[1, 2] The motion merely alleges ownership of the policies, and, for that 
reason, demands that they be delivered to mover. The judgment merely orders 
that all of the policies in which the right is reserved to the insured to change 
the beneficiary of the policy be delivered to him. This limitation in the judgment 
is proper and consistent with an accepted rule of law, as will be shown in our 
consideration of appellant’s second contention, which, in our Opinion, is unten- 
able, for the reason that the beneficiary of a life insurance policy has no vested 
interest in the policy if the insured has reserved therein the right to change 
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the beneficiary at will. This principal is clearly stated in C. J. vol. 37, p. 579, as 
follows: 

“It is generally held that, where a right to change the beneficiary has been 
reserved to insured in the policy or is authorized by a statute which is part of 
the contract, the beneficiary named in the policy has a mere expectancy and 
no vested right or interest during the lifetime of insured, unless he has ac- 
quired a vested interest by virtue of contract with insured, such as an agreement 
of insured, for a valuable consideration, not to change the beneficiary, or unless 
there are facts establishing an equitable interest in the proceeds,” etc. 

In applying the principle, this court, in the case of Alba v. Provident Sav- 
ings Life Assurance Society, 118 La. 1021, 43 So. 663, said: 

“The policy in question witnesses a contract whereby defendant insured 
the life of Bachmin, and agreed to pay the loss to his wife ‘or his legal repre- 
sentatives or assigns (subject to the right of the assured to change the bene- 
ficiary),’ to which condition (as contained in the parentheses thus incorporated 
in the body of the contract) there is added the further express stipulation, as 
follows, to wit: 

“ ‘Change of Beneficiary. 

“ “This policy is issued in favor of the beneficiary, or beneficiaries, speci- 
fied on the first page hereof, with the express understanding that, if this policy 
shall not then be assigned, the assured may change the beneficiary, at any time 
during the continuance of this policy, by filing with the Secretary a written re- 
quest, duly acknowledged, such change to take effect upon its indorsement on 
this policy by the society.’ 

“It is beyond dispute that the change of beneficiary was made and indorsed 

as contemplated by this stipulation, and it is equally beyond dispute that, as 
the beneficiary originally named had acquired that status only by virtue of the 
agreement of the contracting parties, and only subject to the condition that she 
might be dispossessed of that status at their option, or, rather, at the option of 
the assured, she has no standing to contest a change made in the exercise of 
that option,” etc. 
_ The policies described in the motion are not in the record. They were not 
in the possession of the mover and were not offered in evidence on the trial, but 
a copy of one of the policies was offered and the application annexed thereto is 
as follows: 

“I hereby apply for a policy on my life for $10,000.00 for the benefit of Julia 
Lazard Pollock, wife, if living at my death, otherwise my executors or admin- 
istrators, with the right to change the beneficiary reserved to me.” 

In the body of the policy the following clause appears: 

“If the right to change the beneficiary is reserved, and there is no written as- 
signment of this contract on file with the society, the annuitant may from time to 
time change the beneficiary or beneficiaries by a written request (upon the society's 
blank) filed at its home office; but such change shall take effect only upon the in- 
dorsement of the same hereon by the society. If there be no beneficiary surviving 
at the death of the annuitant, any payment thereafter due hereunder shall be made 
to the annuitant’s executors, administrators or assigns.” 

This offering, with no countervailing proof in the record, makes it appear 
with reasonable certainty that the policy issued by the Equitable Life Assurance So- 
ciety upon the life of mover reserved to the insured the right to change the bene- 
ficiary at will, provided, only, that there is no written assignment of the contract 
on file with the Society when application for a change of the beneficiary is made. 

The judgment appealed from merely orders the delivery to mover of all pol- 
icies upon his life now in the possession of Mrs. Pollock which contain such a 
reserved right. We think the judgment is correct, and it is therefore affirmed, at 
appellant’s cost. 
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MUTUAL LIFE INS. CO. OF NEW YORK vy. GELEYNSE. (No. 34.) 
Supreme Court of Michigan. Feb. 14, 1928. 
217 Northwestern Reporter 790. 

1. INSURANCE—QUESTIONS IN LIFE INSURANCE APPLICATION AS 
TO NAMES OF “PHYSICIANS” AND “PRACTITIONERS” CONSULTED 
HELD TO COVER OSTEOPATHS. 

_ Questions in application for life insurance requesting names of every “physi- 
cian” or “practitioner” who had prescribed for or treated applicant, or whom ap- 
plicant had consulted, in the past 5 years for any ailment, serious or not serious, 
held to cover osteopaths, in view of Comp. Laws 1915, § 6724 et seq., and section 
6740 et seq. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


2. INSURANCE—APPLICANT FOR LIFE INSURANCE MUST EXERCISE 
GOOD FAITH AND ANSWER QUESTIONS RESPECTING HEALTH 
TRUTHFULLY. 

Applicant for life insurance is bound to exercise towards insurance company 
the same good faith that insurance company must exercise towards him, and he 
should answer questions respecting his health truthfully. 


(For other cases, see Insurance, Dec. Dig. § 291[1].) 


3. INSURANCE—REPRESENTATIONS THAT APPLICANT HAD NOT 
CONSULTED PHYSICIAN WITHIN 5 YEARS, WHEREAS HE HAD 
CONSULTED OSTEOPATH 15 TIMES RECENTLY, HELD TO WAR- 
RANT — OF LIFE POLICY (PUB. ACTS 1917, NO. 256, 
pt. 3, c. 2, § 17). 

Representations in application for life insurance that applicant had not con- 
sulted physician or practitioner within 5 years, whereas applicant in fact had con- 
sulted an osteopathic physician 15 times within a month shortly prior to applica- 
tion, held to warrant cancellation of policy as against contention that illness was 
not serious and that representations were made in good faith, under Pub. Acts 
1917, No. 256, pt. 3, c. 2, § 17. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from Circuit Court, Genesee County, in Chancery; Edward D. Black, 


Judge. 

Suit by The Mutual Life Insurance Company of New York against Mary 
Geleynse. From a decree of dismissal, plaintiff appeals. Reversed and rendered. 

This bill is filed to cancel a policy of insurance on the life of Dingenis Ge- 
leynse, husband of defendant, on the ground of misrepresentation of material facts 
in its procurement. After the death of Mr. Geleynse, plaintiff learned of facts 
which it claimed voided the policy, tendered back the premiums, and filed this bill. 
The representations appear in the application dated November 21, 1924, a photo- 
static copy of which was attached to the policy, as answers to questions therein 
found, as follows: 

“16. What illnesses, diseases, injuries, and surgical operations have you had 
since eer. ; nit 

“Name of disease, etc., fever (unknown cause). Number 
of each, 12 years ago. Duration, 2 weeks. Complications, PS eae 
effects, none. Date of complete recovery, 12 years ago. 

“Name of disease, etc., amputation of third, fourth, and fifth fin 
part of hand (right). Number of attacks, caught in gears. an a 
years ago. Duration, 3 months. Complications, none. Any remaining effects ’ de- 
formitv. Date of complete recovery, 10 years ago. , 

“17, State every physician or practitioner who has prescribed for or treated 
you, or whom you have consulted in the past five years for any ailment, serious 
or not serious. . 

“Name of physician or practitioner, Dr. J. G. R. Manwearing. Address, Flint, 
Mich. When consulted, 10 years ago. Nature of complaint. Give full ‘details 
above under Q. 16. Amputation of part of right hand. 

“Name of physician or practitioner. Dr. Halligan. Address, Flint, Mich. 
When consulted, 12 years ago. Nature of complaint. Give full details above un- 
der Q. 16, Fever. 


Any remaining 
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“!8. Have you stated in answer to question 16 all illnesses, diseases; injuries, 
and surgical operations which you have had since childhood? (Answer yes or 
no.) Yes. 

“19. Have you stated in answer to question 17 every physician and practitioner 
consulted during the past 5 years and dates of consultations? (Answer yes or 
no.) Yes. 

“20. (a) Are you in good health? Yes. * * * 

“26. Have you ever raised or spat blood? No.” 

The proofs show and without dispute that shortly before insured made this 
application he had consulted and taken treatments of Dr. Freeman, an osteopathic 
physician, covering quite a period. He first consulted Dr. Freeman on September 
17, 1924, and informed the doctor that he “had been vomiting quite frequently, 
and a few times it was bloody.” The doctor diagnosed his trouble as chronic gas- 
tritis and treated him accordingly, the treatments being on September 18, 20, 22, 
25, 27, 29, and October 2, 4, 6, 8, 11, 16, 18, 19, and 20. Insured worked while 
taking the treatments. He improved under them and was advised to continue them, 
which advice he declined to follow. He died about a year later from cancer of 
the stomach. The trial judge was in serious doubts as to the proper disposition 
of the case, but finally entered a decree dismissing the bill. 

Argued before the Entire Bench. 

Miller, Canfield, Paddock & Stone, of Detroit, for appellant. 

George W. Cook, of Flint, for appellee. 

Fettows, J. (after stating the facts as above). [1] It is first insisted that, 
as matter of law, osteopaths are not physicians, hence the answer to questions 17 
and 19 are not false. But in both questions the words “physician” and “practi- 
tioner” are used, and turning to the act regulating the practice of osteopathy (sec- 
tion 6740 et seq., C. L. 1915) it will be noted that they are referred to in the 
title as “practitioners,” and in the body of the act as osteopathic “physicians.” To 
the average layman they and the “regulars” are all doctors who are consulted in 
case of illness, and it is doubtful if he ever makes in his own mind the fine dis- 
tinction in which we are asked to indulge. In People v. Lewis, 233 Mich. 240, 206 
N. W. 553, 42 A. L. R. 1337, we affirmed the. conviction of a chiropractic practi- 
tioner who administered no medicine or drugs, for a violation of the medical prac- 
tice act (section 6724 et seq., C. L. 1915). It was the duty of the insured, in 
answer to questions 17 and 19, to inform the company of consultation with and 
treatments by osteopathic physicians and practitioners as well as by “regulars.” 
The average layman does not differentiate between them, and, in view of the form 
of the question, we should not. 

[2] It is also insisted that the illness of insured for which Dr. Freeman treated 
him was not serious, and that his representations were made in good faith. Defendant’s 
counsel rely on the following cases: Brown v. Metropolitan Life Ins. Co., 65 Mich. 
306, 32 N. W. 610, 8 Am. St. Rep. 894; Hann v. National Union, 97 Mich. 513, 56 
N. W. 834, 37 Am. St. Rep. 365; Plumb v. Penn Mutual Life Ins. Co., 108 Mich. 
94, 65 N. W. 611; Tobin v. Modern Woodmen of America, 126: Mich. 161, 85 N. W. 
472; Pudritzky v. Supreme Lodge, 76 Mich. 428, 43 N. W. 373; Blumenthal v. In- 
surance Co., 134 Mich. 216, 96 N. W. 17, 104 Am. St. Rep. 604; and section 17, 
c. 2. pt. 3, Act 256, Public Acts 1917. All of the cases were actions at law. In 
the main, they involved the question of whether a case was made for the jury, and 
likewise, in the main, they involved representations of “good health” or “sound 
health.’ None of them were cases where we were required to find the facts as 
well as decide the law. It is quite easy to see that one may regard himself in good 
health, physically fit, and so honestly state, although he is as a matter of fact, af- 
flicted with a fatal malady. But the consultation with a physician, the taking of 
15 treatments for an ailment are facts, and facts oocurring so recently before the 
application was made in the instant case as to make it difficult to understand how in 
a good-faith effort to truthfully and fully answer the questions they were over- 
looked. As was said by the Supreme Court of the United States in Mutual Life 
Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 1202: 

“Beyond doubt an applicant for insurance should exercise toward the com- 
pany the same good faith which may be rightly demanded of it. The relationship 
demands fair dealing by both parties.” 

This was not a case of a slight cold or a little colic which wa not affect the 
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applicant’s general health, and which were not sufficiently important to in any way 
affect the risk. Here the applicant consulted an osteopathic physician and took 15 
treatments in a little over a month’s time. The health of an applicant for life 
insurance is of vital importance to the insurer and questions to elicit information 
on the subject are proper to ask and should be truthfully answered. 

[3] In Bonewell v. Accident Ins. Co., 160 Mich. 137, 125 N. W. 59, Chief Jus- 
tice Montgomery, speaking for the court, said: 

“These questions may or may not be of importance to insurance companies. 
They certainly have the right to make them material. In all lines of insurance 
the moral risk involved is regarded as of very great importance, and it cannot be 
said that an insurance company has not the right by its contract to make the ques- 
tions which are here adverted to essential.” 

And in Kane v. Detroit Life Ins. Co., 204 Mich. 357, 170 N. W. 35, Mr. Jus- 
tice Kuhn, who wrote for the court, said: 

“Whether Kane actually knew of the false statements in his application and 
signed statement to the medical officer becomes immaterial, he having had them in 
his possession, as a part of the policies, for 7 months, and it was his duty to 
know that the representations therein contained and which constituted the induce- 
ment for the issuance of the policies, were true. Silence during the life of the 
policy has been held to be persuasive proof of fraudulent intent.” 

In Metropolitan Life Ins. Co. v. Freedman, 159 Mich. 114, 123 N. W. 547, 32 
L. R. A. (N. S.) 298, it was said by Mr. Justice Brooke, speaking for the court: 

_“It was Jacob’s duty to know that the representations therein contained, and 
which constituted the inducement for the issuance of the policy, were true, and his 
silence during the life of the policy is persuasive proof of a fraudulent intent.” 

In the final analysis, however, we are unable to distinguish the instant case 
from the recent case of Bellestri-Fontana v. Life Insurance Co., 234 Mich. 424. 
208 N. W. 427. It was there said by Mr. Justice Wiest, speaking for the court: 

“Whether the applicant for the insurance was aware of his stomach trouble 
or not was of small moment at the trial, for the evidence is conclusive that he did 
know he had consulted a physician about 3 months before and that an X-ray had 
been taken, and yet he represented he had not consulted a physician within 5 
years. He concealed a material fact by a false representation. The insurer had a 
right to know that he had consulted a physician, the application called for such 
knowledge, and if it had been imparted the insurer could have made investigation. 

“We have not overlooked section 17, c. 2, pt. 3, Act. No. 256, Pub. Acts 1917 
(Comp. Laws Supp. 1922, § 9100 [161]), which provides: 

“*The falsity of any statement in the application for any policy * * *_ shall 
not bar the right to recovery thereunder unless such false statement was made with 
actual intent to deceive or unless it materially affected either the acceptance of 
the risk or the hazard assumed by the insurer.’ 

“The false statement bore a direct relation to acceptance of the risk and the 
hazard assumed by the insurer.” 

The decree appealed from must be reversed and one here entered in accordance 
with the prayer of the bill. Plaintiff will have costs of both courts. 

North, Wiest, Clark, McDonald, and Sharpe, JJ., concur. — : . 

Flannigan, C. J., and the late Justice Bird took no part in this decision. 


WOODLAND v. LIBERTY LIFE INS. CO. (No. 49.) 
Supreme Court of Michigan. Feb. 14, 1928. 
217 Northwestern Reporter 796. 

1. INSURANCE—TERM “GOOD HEALTH,” DURING WHICH LIFE POL- 
ICY COULD BE REINSTATED, HELD EQUIVALENT TO “SOUND 
HEALTH” OR FREEDOM FROM DISEASE SERIOUSLY AFFECTING 
GENERAL HEALTHFULNESS. 

Under life policy providing for renewal after lapse of policy during contin- 
uance in good health of insured, term “good health” has flexible meaning, and is 
equivalent to term “sound health,” which is state of health free from any disease 
or ailment that affects general soundness and healthfulness of system seriously, 
not mere temporary indisposition, which does not tend to weaken or undermine 
Constitution of assured. ; ; 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 
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2. INSURANCE—EVIDENCE THAT INSURED WAS NOT IN “GOOD 
HEALTH,” WHEN POLICY WAS REINSTATED HELD TO REQUIRE 
DIRECTED. VERDICT FOR INSURER. 

In suit on life policy, defended on ground that policy had lapsed, and was 
not reinstated during good health of insured, evidence that by noon preceding af- 
ternoon during which policy was renewed insured was in bed with temperature 
around 104 degrees, suffering from lobar pneumonia, and died two days later, 
held to show that insured was not in “good health” when policy was renewed, and 
hence verdict should have been directed for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Error to Circuit Court, Wayne County; Adolph F. Marschner, Judge. 

Action by Nan Woodland against the Liberty Life Insurance Company, a for- 
eign corporation. Verdict for plaintiff. Defendant’s motions for directed verdict 
and for judgment non obstanti veredicto were denied, and defendant brings error. 
Reversed and remanded, with directions to enter judgment for defendant. 

Argued before the Entire Bench, except Flannigan, C. J. 

Roxborough, Taliaferro, Butler & Jones, of Detroit, for.appellant. 

Condon, Mosier & Condon, of Detroit, for appellee. 

NortH, J. This suit was brought on a life insurance policy for $1,000 by which 
plaintiff's husband was the insured. He died of lobar pneumonia April 6, 1924. 
Under the plea of general issue the defendant gave notice it claimed as a special 
defense that the policy, which had lapsed, was not reinstated during the good health 
of the insured. The case was tried by jury, and a verdict rendered in favor of 
the plaintiff. 

At the close of the proofs, the defendant moved for a directed verdict in its 
favor. The trial judge reserved his decision under the statute. After verdict, 
the defendant made a motion for judgment non obstante veredicto. This was de- 
nied. Each of these motions was based primarily upon defendant’s contention that 
the undisputed testimony in the case established the fact that the insured was not 
in good health at the time the application for reinstatement was approved. This 
policy was issued on the 22d day of November, 1922. The premium was to be 
paid in equal quarterly installments of $8.17 each. The quarterly premium which 
fell due February 22, 1924, was not paid, and, after 30 days, the policy lapsed. 
On the Ist day of April, 1924, an application for reinstatement was made in behalf 
of the insured, and incident to this the past-due quarterly premium of $8.17 was 
paid to the company’s Detroit agent. The application for reinstatement contained 
the following provision: 

“Said policy shall not be renewed or go into effect until this certificate is ap- 
proved by said company at its home office during my lifetime and continuance in 
good health.” 

_ This application for reinstatement was forwarded to the insurance company’s 
office in Chicago, and the undisputed proofs show that it was approved there by 
the proper official some time after 2 o'clock on the afternoon of April 4, 1924. As 
above indicated, the defendant’s claim is that it appears from the undisputed facts 
the insured was not in good health at the time of the approval. The plaintiff as- 
serts this question was properly left to the jury by the trial judge. This presents 
the controlling question for determination. 

The defendant tendered repayment of the above-mentioned quarterly premium. 
There is no occasion for quoting the testimony in full, but, in so far as it relates 
to the condition of the insured’s health at the time of renewal or reinstatement of 
the policy, its purport can be ascertained from the following. The plaintiff testified : 

“My husband took sick on Friday, April 4, 1924. He went to work in the fore- 
noon about 6 o’clock, came home around 10 o'clock, and did not go back to work 
after that. He lived for a period of about two days, and died on Sunday, April 6, 
1924, around 6 o'clock. | The cause of his death was pneumonia. He came home 
around 10 o’clock (April 4th) ; he could not work. He was sick. When my hus- 
band came home at 10 o'clock, on April 4th, I undressed him, and called Dr. John- 
son to see him. He was in bed, too sick to go to the doctor’s home, so I called the 
doctor. The doctor examined him, and took his temperature on April 4th, which 
was 107 degrees. He stayed in bed until his death. After the doctor diagnosed my 
husband’s case, on April 4th, around noon, the doctor told me that my husband had 
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rag’ pneumonia, and that his fever was 107 degrees. He called three times on that 
ay. 

* he same witness testified that, when her husband left home on the morning of 
April 4th, he was in good health; notwithstanding this, other testimony in the re- 
cord discloses that he was compelled by illness to leave his work on April 3d, and 
that he called that day at Dr. Johnson’s office, and secured a prescription for a 
cough or cold. In the proofs of death which plaintiff caused to be filed, Dr. John- 
son, who was the family physician, made the statement that the insured showed 
the first symptoms of his illness April 3, 1924. There is other testimony to the same 
effect; and all that can be found in the record which plaintiff's counsel claims in 
any way tends to change the purport of the foregoing is in the testimony of Dr. 
Johnson, who stated that the insured was not a very sick man on April 3d, and that, 
when he first saw him on April 4th, his temperature was around 104 degrees, and 
that, after making his diagnosis on that day, he did not come to any definite con- 
clusion, but that he had the deceased under observation for the purpose of deter- 
mining what the trouble was, 

[1, 2] The expression “good health” as used incident to insurance contracts is 
comparative, and has a more or less flexible meaning. This court has said “sound 
health” is a state of health free from any disease or ailment that affects the general 
soundness and healthfulness of the system seriously, not a mere temporary indis- 
position which does not tend to weaken or undermine the constitution of the as- 
sured. Brown v. Metropolitan Life Ins. Co., 65 Mich. 306, 32 N. W. 610, 8 Am. St. 
Rep. 894. And the foregoing seems to have been approved as a definition of “good 
health.” Hann v. National Union, 97 Mich. 513, 56 N. W. 834, 37 Am. St. Rep. 
365; Plumb v. Penn. Mut. Life Ins. Co., 108 Mich. 94, 65 N. W. 611. If we test 
this case by the foregoing or any other fair and reasonable definition of the ex- 
pression “good health,” it is obvious that only one conclusion is possible from the 
proofs, which is that by noon of April 4, 1924, the insured was not in “good health,” 
but, on the contrary, he was seriously ill and continued in that condition until his 
death two days later. The verdict of the jury cannot be sustained. The trial court 
should have granted the defendant’s motion for judgment not withstanding verdict. 
Because of the error indicated, the judgment is reversed, and the case remanded to 
the circuit court, with directions to set aside the judgment heretofore entered, and 
in lieu thereof to enter judgment for defendant. The appellant will have costs in 
this court. 

Fellows, Wiest, Clark, McDonald, and Sharpe, JJ., concur. 

The late Justice Bird took no part in this decision. 


HOLLINGSWORTH v. mae A” INS. CO. OF ILLINOIS 
O. 79: 
Supreme Court of Michigan. Feb. 14, 1928. 
217 Northwestern Reporter 908. ° 
2. INSURANCE—RECITAL IN UNCONDITIONALLY DELIVERED LIFE 

POLICY THAT ONE YEAR’S PREMIUM WAS PAID ESTOPPED IN- 

SURER ASSERTING THAT ONLY THREE MONTHS’ PREMIUM WAS 

PAID. 

Where valid life insurance policy was delivered unconditionally, recital 
therein that premium had been paid for a year estopped insurer from setting 
up defense that premium had been paid for but three months, and that policy 
had lapsed at insured’s death nine months later. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 


Error to Circuit Court, Wayne County; Vincent M. Brennan, Judge. 

Action by Edna Hollingsworth against the Liberty Life Insurance Company 
of Illinois. Judgment for plaintiff, and defendant brings error. Affirmed. 

Argued before the Entire Bench. 

Roxborough, Taliaferro, Butler & Jones, of Detroit, for appellant. 

Sol. A. Dann, of Detroit, for appellee. 

Wrest, J. This action was brought on a life insurance policy by the beneficiary. 
The issue tried in the circuit was whether the premium had been paid for one 
year or only for three months. Plaintiff had verdict and judgment, and defend- 
ant reviews by writ of error. 
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The insured, plaintiff's husband, on April 23,,1925, made a written applica- 
tion for the insurance in which he elected to pay the premium quarterly. The 
policy issued and unconditionally delivered to the insured recited: 

“This insurance is granted in consideration of the application herefor, and 
of the premium of $56.66, receipt of which is hereby acknowledged, which is in 
whole or in part for term insurance for one year, and of the further payment of 
a like amount on or before the 30th day of each April in every year thereafter 
until 37 full years’ premiums in all have been paid, or until prior death of the 
insured.” 

In February, 1926, or about nine months after delivery of the policy, the 
insured died. 

Defendant, under plea of the general issue, gave notice that the policy had 
lapsed because there had been paid premium for three months only. 

Plaintiff first learned of the insurance when she found the policy after the 
death of her husband. At the trial counsel for plaintiff objected to any evidence 
in support of the alleged defense and, at the close of the proofs, moved for a 
directed verdict. The motion was denied. In denying defendant’s motion for 
a new trial, the judge expressed the opinion that the court might well have di- 
rected a verdict for plaintiff upon the recital in the policy of receipt of the an- 
nual premium. The application, signed by the insured, was a part of the policy 
and therein the election was made to pay the premium quarterly. Of course, 
this did not prevent payment of the full annual premium. Plaintiff, of neces- 
sity, relied wholly upon the recital of payment in the policy. 

Defendant’s agent, who solicited the insurance, received the application, de- 
livered the policy, and received the premium paid, testified that the premium 
paid was for three months and evidenced by a yellow receipt attached to the 
policy by a clip when delivered to the insured. The receipt was not produced at 
the trial. 

{1, 2] Many assignments of error are urged, but, if there was no defense 
and the court should have directed a verdict in favor of the plaintiff, we cannot 
order a new trial. There was no defense alleged or made. We are constrained, 
by the great weight of authority, to hold defendant estopped by the contract 
recitals in the policy, unconditionally delivered to the insured, from asserting the 
falsity thereof in defense of its liability. We expressly reserve from the scope 
of this decision cases of conditional deliveries of policies, validity or continuing 
force of policies dependent upon performance of conditions subsequent and 
fraud. 

In the case at bar the policy was delivered unconditionally, was valid, and 
the only defense urged was that the premium had been paid for but three months 
and, therefore, at the death of the insured, nine months later, the policy had 
lapsed, although the policy stated the premium had been paid for a year. The 
rule in such case, according to the weight of authority, is that: 

“Where a life insurance policy is delivered unconditionally, an acknowledg- 
ment in the policy of the receipt of the premium estops the insurer in the ab- 
sence of fraud to contest the validity of the policy on the ground of nonpayment 
of the premium.” 

See Ann. Cas. 1915D, 366, note to Britton v. Metropolitan Life Ins. Co., 165 
N. C. 149, 80 S. E. 1072. 

In the Britton Case the facts were quite similar to the case at bar; there 
the insured elected to pay the premium quarterly, paid only one quarter, and the 
company sent a quarterly receipt which was not found at the time of the trial, 
and the policy delivered the insured acknowledged receipt of semi-annual pre- 
mium. The insurance company contended that the policy lapsed for nonpay- 
ment of the premium for the second quarter. The court held: 


“The policy sued on acknowledges receipt of premium for six months, and 


contains a provision that the premium is to be paid semi-annually. The law will 
not permit the defendant to avoid the policy in the face of such recital.” 


The following are a few of the many authorities supporting the mentioned 
rule: Mutual Life Ins. Co. of New York v. Vaughan, 125 Miss. 369, 88 So. 11; 
Basch v. Humboldt Mutual Fire & Marine Ins. Co., 35 N. J. Law, 429; Dobyns 
v. Bay State Beneficiary Ass’n, 144 Mo. 95, 45 S. W. 1107; Provident Life Ins. 
Co. v. Fennell, 49 Ill. 180; 32 C. J. 1204. 
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[3] The policy was for $2,000. The ad adamnum clause in the declaration 
was $2,000. The judgment was for $2,000 and interest amounting to $108. De- 
fendant urges error because the judgment exceeds the ad damnum clause. 

We held in Patrons’ Mutual Fire Ins. Co. v. Helli, 232 Mich. 446, 205 N. W. 
169, that interest may be recovered, although it is not claimed or demanded in 
the declaration, and we hold the allowance of interest was permissible, even 
though it brought the judgment above the ad damnum clause. See Grand Lodge 
A. O. U. W. v. Bagley, 164 IIl., 340, 45 N. E. 538. 

Judgment affirmed, with costs to plaintiff. 

North, Fellows, Clark, McDonald, and Sharpe, JJ., concur. 

Flannigan, C. J., and late Justice Bird took no part in this decision. 


DETROIT LIFE INS. CO. v. LINSENMIER et al. (No. 69.) 
Supreme Court of Michigan. Feb. 14, 1928. 
217 Northwestern Reporter 919. 

2. INSURANCE—INSURED BY PLEDGING LIFE POLICY CREATES 
VESTED INTEREST THEREIN IN PLEDGEE WHICH INSURED IS 
POWERLESS TO DIVEST SO LONG AS PLEDGE CONTINUES. 
Insured, who has reserved in his life policy right to change beneficiary, may 

nevertheless hypothecate or assign his policy as security, and by so doing he 

creates vested interest in the assignee which the insured is powerless to change 
as long as the policy is pledged; interest of pledgee being entirely distinct and 
separate from that of a mere beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 


3. INSURANCE—BENEFICIARY, TO WHOM INSURED ASSIGNED LIFE 
POLICY TO SECURE DEBT, HAD VESTED INTEREST THEREIN TO 
EXTENT OF DEBT, NOT DEFEATED BY CHANGE OF BENEFIC- 
IARY. 

Where insured assigned life insurance policy to beneficiary to secure debt 
owing to her, beneficiary obtained vested interest therein to extent of the obli- 
gation, which vested interest was not defeated by subsequent exercise by in- 
sured of right to change beneficiary. : 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 

4. INSURANCE—PLEDGEFE OF LIFE POLICY HAS SPECIFIC LIEN 
UPON PROCEEDS AFTER INSURED’S DEATH. ; 
Where life insurance policy is assigned as security for debt due from in- 

sured, assignee has specific lien upon proceeds of insurance after insured’s 

death, notwithstanding change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 


5. INSURANCE—FORMER BENEFICIARY HOLDING LIFE POLICY AS 
SECURITY HELD ENTITLED TO PROCEEDS TO EXTENT OF IN- 
SURED’S DEBT AS AGAINST LAWFUL BENEFICIARY IN INSUR- 
ANCE COMPANY’S INTERPLEADER SUIT. ‘ 
Where assignment of life policy was made former beneficiary for security, 

such assignee was entitled to have extent of her interest determined by proofs 

in interpleader suit of insurance company and to recover proceeds to extent ot 
indebtedness due, as against lawful beneficiary, though such obligation would 
generally have to be submitted as claim against estate. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 

Appeal from Circuit Court, Berrien County, in Chancery; Chas. E. White, 

Judge. 
Suit by the Detroit Life Insurance Company by bill of interpleader against 

Cleo Linsenmier and others. From a judgment for defendant Ream, defendant 

Linsenmier appeals. Remanded, with directions. 

Argued before the Entire Bench, except Flannigan, C. J. 

Charles H. Kavanagh, of Niles, for appellant. 

N. H. Bacon, of Niles, for appellee Ream. ; 

Norru, J. [1] In June, 1923, Harold J. Hartline took out a life insurance 
policy in the sum of $1,000 in the plaintiff company. He died on the 16th ot 

November, 1926. Each of the three defendants in this case made claim to the 

insurance, and thereupon the plaintiff filed a bill of interpleader. The trial court 
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found that the mother of the insured, Nora E. Ream, was entitled to the insur- 
ance. The defendant Garold W. Hartline has not appealed and therefore is 
eliminated from this controversy, but the defendant Cleo Linsenmier, a sister 
of the deceased, has appealed to this court. 

Garold W. Hartline, the twin brother of the insured, was the original bene- 
ficiary named in the policy. In March, 1926, the insured caused his sister, Cleo 
Linsenmier, to be made the beneficiary in the place of his brother, and the policy 
remained in the possession of this sister from the time of this change until the 
death of Harold J. Hartline. For a year or more before this change of bene- 
ficiary, Harold, who was seriously afflicted with tuberculosis, had lived with his 
sister; and about the time the beneficiary was changed, the sister and her hus- 
band arranged that Harold should be received as a patient at the Howell Sani- 
tarium. This was done at the urgent request of his attending physician. The 
deceased continued to be a patient at the sanitarium until about two months 
before his death, at which time he was taken by his mother to her home in 
Niles, Mich., where he remained until he died. 

Almost immediately after Harold came to his mother’s home, she ‘claimed 
that he desired to make her the beneficiary in the policy. An application for 
a change of the beneficiary was made to the insurance company, but the com- 
pany declined to change the beneficiary unless the policy was surrendered to it 
for the purpose of making the proper indorsement thereon. An effort was made 
through an attorney to have Mrs. Linsenmier surrender the policy, but she: did 
not do so. The trial court found as a fact that the insured desired at the time 
above indicated to make his mother the beneficiary under this policy, and that 
he did all in his power to accomplish this; and the court also held as a matter 
of law that the insured had the absolute right to make the change, and, there- 
fore, that the change of beneficiary should be decreed for him. As stated above, 
the mother was held to be the lawful beneficiary. 


The appellant Mrs. Cleo. Linsenmier claimed that she was not only the 
beneficiary under this policy by reason of the change made in March, 1926, but 
that she held a vested interest in said policy because it had been orally assigned 
to her at that time by her brother to secure to her the repayment of sums of 
money theretofore advanced to or paid out for the brother and payment to her 
for subsequent service rendered to him or expenditures thereafter made by her 
in his behalf. While the exact amount is not disclosed in the record, there is 
proof that the sister expended several hundred dollars in behalf of the insured. 

[2] The trial judge seems to have construed the case of Quist v. Western 
& Southern Insurance Co., 219 Mich 406, 189 N. W. 49, as holding that the insured 
had the absolute right to change the beneficiary in his policy; and the court held 
as a matter of law that notwithstanding Mrs. Linsenmier’s claim of a vested 
interest in this policy, no such right existed, and in consequence thereof declined 
to receive certain items of testimony offered by the appellant which she claims 
would have established such vested interest as a matter of fact. However, some 
testimony was taken, in consequence of which the appellant claims the assign- 
ment alleged by her has been proved. Such testimony of this character as was 
received was taken over the objection of the appellee, and that which was ex- 
cluded was so excluded because of the objections made by the appellee. In his 
opinion the trial judge said: 

“In my judgment, such evidence is wholly irrelevant and immaterial, and 

cannot in any way affect the rights of the defendant Cleo to the proceeds of 
this policy. When the insured took out this policy, he expressly reserved in the 
policy itself the right to change the beneficiary therein at any time. Under the 
circumstances, our Supreme Court has repeatedly held that no beneficiary can 
acquire a vested interest in the proceeds of such a policy. Quist v. Western & 
Southern Ins. Co., 219 Mich. 406, 189 N. W. 49.” 
_ The error arising from the application of the principles of law announced 
in the Quist Case to the present case is due to the dissimilarity of the facts in- 
volved. In this case the appellant relies upon her claim of a vested interest in 
the policy by reason of its having been assigned to her to secure payment to 
her : obligations of the insured, but in the Quist Case Justice Wiest expressly 
Stated: 

“Plaintiff does not claim she had a vested interest that could not be cut off 
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applicant's general health, and which were not sufficiently important to in any way 
affect the risk. Here the applicant consulted an osteopathic physician and took 15 
treatments in a little over a month’s time. The health of an applicant for life 
insurance is of vital importance to the insurer and questions to elicit information 
on the subject are proper to ask and should be truthfully answered. 

[3] In Bonewell v. Accident Ins. Co., 160 Mich. 137, 125 N. W. 59, Chief Jus- 
tice Montgomery, speaking for the court, said: 

“These questions may or may not be of importance to insurance companies 
They certainly have the right to make them material. In all lines of insurance 
the moral risk involved is regarded as of very great importance, and it cannot be 
said that an insurance company has not the right by its contract to make the ques- 
tions which are here adverted to essential.” 

And in Kane y. Detroit Life Ins. Co., 204 Mich. 357, 170 N. W. 35, Mr. Jus- 
tice Kuhn, who wrote for the court, said: 

“Whether Kane actually knew of the false statements in his application and 
signed statement to the medical officer becomes immaterial, he having had them in 
his possession, as a part of the policies, for 7 months, and it was his duty to 
know that the representations therein contained and which constituted the induce- 
ment for the issuance of the policies, were true. Silence during the life of the 
policy has been held to be persuasive proof of fraudulent intent.” 

In Metropolitan Life Ins. Co. v. Freedman, 159 Mich. 114, 123 N. W. 547, 32 
L. R. A. (N. S.) 298, it was said by Mr. Justice Brooke, speaking for the court: 

“It was Jacob’s duty to know that the representations therein contained, and 
which constituted the inducement for the issuance of the policy, were true, and his 
silence during the life of the policy is persuasive proof of a fraudulent intent.” 

In the final analysis, however, we are unable to distinguish the instant case 
from the recent case of Bellestri-Fontana v. Life Insurance Co., 234 Mich. 424, 
208 N. W. 427. It was there said by Mr. Justice Wiest, speaking for the court: 

“Whether the applicant for the insurance was aware of his stomach trouble 
or not was of small moment at the trial, for the evidence is conclusive that he did 
know he had consulted a physician about 3 months before and that an X-ray had 
been taken, and yet he represented he had not consulted a physician within 5 
years. He concealed a material fact by a false representation. The insurer had a 
right to know that he had consulted a physician, the application called for such 
knowledge, and if it had been imparted the insurer could have made investigation. 

“We have not overlooked section 17, c. 2, pt. 3, Act. No. 256, Pub. Acts 1917 
(Comp. Laws Supp. 1922, § 9100 [161]), which provides: 

“The falsity of any statement in the application for any policy * * *_ shall 
not bar the right to recovery thereunder unless such false statement was made with 
actual intent to deceive or unless it materially affected either the acceptance of 
the risk or the hazard assumed by the insurer.’ 

“The false statement bore a direct relation to acceptance of the risk and the 
hazard assumed by the insurer.” : 

The decree appealed from must be reversed and one here entered in accordance 
with the prayer of the bill. Plaintiff will have costs of both courts. 

North, Wiest, Clark, McDonald, and Sharpe, JJ., concur. — 5 a 

Flannigan, C. J., and the late Justice Bird took no part in this decision. 


WOODLAND v. LIBERTY LIFE INS. CO. (No. 49.) 
Supreme Court of Michigan. Feb. 14, 1928. 
217 Northwestern Reporter 796. 

1. INSURANCE—TERM “GOOD HEALTH,” DURING WHICH LIFE POL- 
ICY COULD BE REINSTATED, HELD EQUIVALENT TO “SOUND 
HEALTH” OR FREEDOM FROM DISEASE SERIOUSLY AFFECTING 
GENERAL HEALTHFULNESS. 
Under life policy providing for renewal after lapse of policy during contin- 

uance in good health of insured, term “good health” has flexible meaning, and is 

equivalent to term “sound health,” which is state of health free from any disease 
or ailment that affects general soundness and healthfulness of system seriously, 
not mere temporary indisposition, which does not tend to weaken or undermine 

Constitution of assured. : ¥ 
(For other cases, see Insurance, Dec. Dig. § 365(2].) 
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2. INSURANCE—EVIDENCE THAT INSURED WAS NOT IN “GOOD 
HEALTH,” WHEN POLICY WAS REINSTATED HELD TO REQUIRE 
DIRECTED VERDICT FOR INSURER. 

In suit on life policy, defended on ground that policy had lapsed, and was 
not reinstated during good health of insured, evidence that by noon preceding af- 
ternoon during which policy was renewed insured was in bed with temperature 
around 104 degrees, suffering from lobar pneumonia, and died two days later, 
held to show that insured was not in “good health” when policy was renewed, and 
hence verdict should have been directed for insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Error to Circuit Court, Wayne County; Adolph F. Marschner, Judge. 

Action by Nan Woodland against the Liberty Life Insurance Company, a for- 
eign corporation. Verdict for plaintiff. Defendant’s motions for directed verdict 
and for judgment non obstanti veredicto were denied, and defendant brings error 
Reversed and remanded, with directions to enter judgment for defendant. 

Argued before the Entire Bench, except Flannigan, C. J. 

Roxborough, Taliaferro, Butler & Jones, of Detroit, for appellant. 

Condon, Mosier & Condon, of Detroit, for appellee. 


NortH, J. This suit was brought on a life insurance policy for $1,000 by which 
plaintiff's husband was the insured. He died of lobar pneumonia April 6, 1924. 
'nder the plea of general issue the defendant gave notice it claimed as a special 
defense that the policy, which had lapsed, was not reinstated during the good health 
of the insured. The case was tried by jury, and a verdict rendered in favor of 
the plaintiff. 

At the close of the proofs, the defendant moved for a directed verdict in its 
favor. The trial judge reserved his decision under the statute. After verdict, 
the defendant made a motion for judgment non obstante veredicto. This was de- 
nied. Each of these motions was based primarily upon defendant’s contention that 
the undisputed testimony in the case established the fact that the insured was not 
in good health at the time the application for reinstatement was approved. This 
policy was issued on the 22d day of November, 1922. The premium was to be 
paid in equal quarterly installments of $8.17 each. The quarterly premium which 
fell due February 22, 1924, was not paid, and, after 30 days, the policy lapsed. 
On the Ist day of April, 1924, an application for reinstatement was made in behalf 
of the insured, and incident to this the past-due quarterly premium of $8.17 was 
paid to the company’s Detroit agent. The application for reinstatement contained 
the following provision: 

“Said policy shall not be renewed or go into effect until this certificate is ap- 
proved by said company at its home office during my lifetime and continuance in 
good health.” 

_ This application for reinstatement was forwarded to the insurance company’s 
office in Chicago, and the undisputed proofs show that it was approved there by 
the proper official some time after 2 o’clock on the afternoon of April 4, 1924. As 
above indicated, the defendant’s claim is that it appears from the undisputed facts 
the insured was not in good health at the time of the approval. The plaintiff as- 
serts this question was properly left to the jury by the trial judge. This presents 
the controlling question for determination. 

The defendant tendered repayment of the above-mentioned quarterly premium. 
There is no occasion for quoting the testimony in full, but, in so far as it relates 
to the condition of the insured’s health at the time of renewal or reinstatement of 
the policy, its purport can be ascertained from the following. The plaintiff testified : 

“My husband took sick on Friday, April 4, 1924. He went to work in the fore- 
noon about 6 o’clock, came home around 10 o’clock, and did not go back to work 
after that. He lived for a period of about two days, and died on Sunday, April 6 
1924, around 6 o’clock. The cause of his death was pneumonia. He came home 
around 10 o’clock (April 4th) ; he could not work. He was sick. When my hus- 
band came home at 10 o'clock, on April 4th, I undressed him, and called Dr. John- 
son to see him. He was in bed, too sick to go to the doctor’s home, so I called the 
doctor. The doctor examined him, and took his temperature on April 4th, which 
was 107 degrees. He stayed in bed until his death. After the doctor diagnosed my 
husband’s case, on April 4th, around noon, the doctor told me that my husband had 
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mone pneumonia, and that his fever was 107 degrees. He called three times on that 
ay. 

The same witness testified that, when her husband left home on the morning of 
April 4th, he was in good health; notwithstanding this, other testimony in the re- 
cord discloses that he was compelled by illness to leave his work on April 3d, and 
that he called that day at Dr. Johnson’s office, and secured a prescription for a 
cough or cold. In the proofs of death which plaintiff caused to be filed, Dr. John- 
son, who was the family physician, made the statement that the insured showed 
the first symptoms of his illness April 3, 1924. There is other testimony to the same 
effect; and all that can be found in the record which plaintiff’s counsel claims in 
any way tends to change the purport of the foregoing is in the testimony of Dr. 
Johnson, who stated that the insured was not a very sick man on April 3d, and that, 
when he first saw him on April 4th, his temperature was around 104 degrees, and 
that, after making his diagnosis on that day, he did not come to any definite con- 
clusion, but that he had the deceased under observation for the purpose of deter- 
mining what the trouble was, 

{1, 2] The expression “good health” as used incident to insurance contracts is 
comparative, and has a more or less flexible meaning. This court has said “sound 
health” is a state of health free from any disease or ailment that affects the general 
soundness and healthfulness of the system seriously, not a mere temporary indis- 
position which does not tend to weaken or undermine the constitution of the as- 
sured. Brown v. Metropolitan Life Ins. Co., 65 Mich. 306, 32 N. W. 610, 8 Am. St. 
Rep. 894. And the foregoing seems to have been approved as a definition of “good 
health.” Hann v. National Union, 97 Mich. 513, 56 N. W. 834, 37 Am. St. Rep. 
365; Plumb v. Penn. Mut. Life Ins. Co., 108 Mich. 94, 65 N. W. 611. If we test 
this case by the foregoing or any other fair and reasonable definition of the ex- 
pression “good health,” it is obvious that only one conclusion is possible from the 
proofs, which is that by noon of April 4, 1924, the insured was not in “good health,” 
but, on the contrary, he was seriously ill and continued in that condition until his 
death two days later. The verdict of the jury cannot be sustained. The trial court 
should have granted the defendant’s motion for judgment not withstanding verdict. 
Because of the error indicated, the judgment is reversed, and the case remanded to 
the circuit court, with directions to set aside the judgment heretofore entered, and 
in lieu thereof to enter judgment for defendant. The appellant will have costs in 
this court. 

Fellows, Wiest, Clark, McDonald, and Sharpe, JJ., concur. 

The late Justice Bird took no part in this decision. 


HOLLINGSWORTH vv. eae at INS. CO. OF ILLINOIS. 
o. 75. 
Supreme Court of Michigan. Feb. 14, 1928. 
7 Northwestern Reporter ; ° 
2. INSURANCE—RECITAL IN UNCONDITIONALLY DELIVERED LIFE 

POLICY THAT ONE YEAR’S PREMIUM WAS PAID ESTOPPED IN- 

SURER ASSERTING THAT ONLY THREE MONTHS’ PREMIUM WAS 

PAID. 

Where valid life insurance policy was delivered unconditionally, recital 
therein that premium had been paid for a year estopped insurer from setting 
up defense that premium had been paid for but three months, and that policy 
had lapsed at insured’s death nine months later. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 


Error to Circuit Court, Wayne County; Vincent M. Brennan, Judge. 

Action by Edna Hollingsworth against the Liberty Life Insurance Company 
of Illinois. Judgment for plaintiff, and defendant brings error. Affirmed. 

Argued before the Entire Bench. 

Roxborough, Taliaferro, Butler & Jones, of Detroit, for appellant. 

Sol. A. Dann, of Detroit, for appellee. 

Wiest, J. This action was brought on a life insurance policy by the beneficiary. 
The issue tried in the circuit was whether the premium had been paid for one 
year or only for three months. Plaintiff had verdict and judgment, and defend- 
ant reviews by writ of error. 
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The insured, plaintiff's husband, on April 23,,1925, made a written applica- 
tion for the insurance in which he elected to pay the premium quarterly. The 
policy issued and unconditionally delivered to the insured recited: 

“This insurance is granted in consideration of the application herefor, and 
of the premium of $56.66, receipt of which is hereby acknowledged, which is in 
whole or in part for term insurance for one year, and of the further payment of 
a like amount on or before the 30th day of each April in every year thereafter 
until 37 full years’ premiums in all have been paid, or until prior death of the 
insured.” 

In February, 1926, or about nine months after delivery of the policy, the 
insured died. 

Defendant, under plea of the general issue, gave notice that the policy had 
lapsed because there had been paid premium for three months only. 

Plaintiff first learned of the insurance when she found the policy after the 
death of her husband. At the trial counsel for plaintiff objected to any evidence 
in support of the alleged defense and, at the close of the proofs, moved for a 
directed verdict. The motion was denied. In denying defendant’s motion for 
a new trial, the judge expressed the opinion that the court might well have di- 
rected a verdict for plaintiff upon the recital in the policy of receipt of the an- 
nual premium. The application, signed by the insured, was a part of the policy 
and therein the election was made to pay the premium quarterly. Of course, 
this did not prevent payment of the full annual premium. Plaintiff, of neces- 
sity, relied wholly upon the recital of payment in the policy. 

Defendant’s agent, who solicited the insurance, received the application, de- 
livered the policy, and received the premium paid, testified that the premium 
paid was for three months and evidenced by a yellow receipt attached to the 
policy by a clip when delivered to the insured. The receipt was not produced at 
the trial. 

{1, 2] Many assignments of error are urged, but, if there was no defense 
and the court should have directed a verdict in favor of the plaintiff, we cannot 
order a new trial. There was no defense alleged or made. We are constrained, 
by the great weight of authority, to hold defendant estopped by the contract 
recitals in the policy, unconditionally delivered to the Fone from asserting the 
falsity thereof in defense of its liability. We expressly reserve from the scope 
of this decision cases of conditional deliveries of policies, validity or continuing 
force of policies dependent upon performance of conditions subsequent and 
fraud. ’ 

In the case at bar the policy was delivered unconditionally, was valid, and 
the only defense urged was that the premium had been paid for but three months 
and, therefore, at the death of the insured, nine months later, the policy had 
lapsed, although the policy stated the premium had been paid for a year. The 
rule in such case, according to the weight of authority, is that: 

“Where a life insurance policy is delivered unconditionally, an acknowledg- 
ment in the policy of the receipt of the premium estops the insurer in the ab- 
sence of fraud to contest the validity of the policy on the ground of nonpayment 
of the premium.” 

See Ann. Cas. 1915D, 366, note to Britton v. Metropolitan Life Ins. Co., 165 
N. C. 149, 80 S. E. 1072. 

In the Britton Case the facts were quite similar to the case at bar; there 
the insured elected to pay the premium quarterly, paid only one quarter, and the 
company sent a quarterly receipt which was not found at the time of the trial, 
and the policy delivered the insured acknowledged receipt of semi-annual pre- 
mium. The insurance company contended that the policy lapsed for nonpay- 
ment of the premium for the second quarter. The court held: 


“The policy sued on acknowledges receipt of premium for six months, and 
contains a provision that the premium is to be paid semi-annually. The law will 
not permit the defendant to avoid the policy in the face of such recital.” 


The following are a few of the many authorities supporting the mentioned 
rule: Mutual Life Ins. Co. of New York v. Vaughan, 125 Miss. 369, 88 So. 11; 
Basch v. Humboldt Mutual Fire & Marine Ins. Co., 35 N. J. Law, 429; Dobyns 
v. Bay State Beneficiary Ass’n, 144 Mo. 95, 45 S. W. 1107; Provident Life Ins. 
Co. v. Fennell, 49 Ill. 180; 32 C. J. 1204. 
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[3] The policy was for $2,000. The ad adamnum clause in the declaration 
was $2,000. The judgment was for $2,000 and interest amounting to $108. De- 
fendant urges error because the judgment exceeds the ad damnum clause. 

We held in Patrons’ Mutual Fire Ins. Co. v. Helli, 232 Mich. 446, 205 N. W. 
169, that interest may be recovered, although it is not claimed or demanded in 
the declaration, and we hold the allowance of interest was permissible, even 
though it brought the judgment above the ad damnum clause. See Grand Lodge 
A. O. U. W. v. Bagley, 164 Ill, 340, 45 N. E. 538. 

Judgment affirmed, with costs to plaintiff. 

North, Fellows, Clark, McDonald, and Sharpe, JJ., concur. 

Flannigan, C. J., and late Justice Bird took no part in this decision. 


DETROIT LIFE INS. CO. v. LINSENMIER et al. (No. 69.) 
Supreme Court of Michigan. Feb. 14, 1928. 
217 Northwestern Reporter 919. 

2. INSURANCE—INSURED BY PLEDGING LIFE POLICY CREATES 
VESTED INTEREST THEREIN IN PLEDGEE WHICH INSURED IS 
POWERLESS TO DIVEST SO LONG AS PLEDGE CONTINUES. 
Insured, who has reserved in his life policy right to change beneficiary, may 

nevertheless hypothecate or assign his policy as security, and by so doing he 

creates vested interest in the assignee which the insured is powerless to change 
as long as the policy is pledged; interest of pledgee being entirely distinct and 
separate from that of a mere beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 


3. INSURANCE—BENEFICIARY, TO WHOM INSURED ASSIGNED LIFE 
POLICY TO SECURE DEBT, HAD VESTED INTEREST THEREIN TO 
EXTENT OF DEBT, NOT DEFEATED BY CHANGE OF BENEFIC- 
IARY. 

Where insured assigned life insurance policy to beneficiary to secure debt 
owing to her, beneficiary obtained vested interest therein to extent of the obli- 
gation, which vested interest was not defeated by subsequent exercise by in- 
sured of right to change beneficiary. ‘ 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 

4. INSURANCE—PLEDGEE OF LIFE POLICY HAS SPECIFIC LIEN 
UPON PROCEEDS AFTER INSURED’S DEATH. 

Where life insurance policy is assigned as security for debt due from in- 
sured, assignee has specific lien upon proceeds of insurance after insured’s 
death, notwithstanding change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 

5. INSURANCE—FORMER BENEFICIARY HOLDING LIFE POLICY AS 
SECURITY HELD ENTITLED TO PROCEEDS TO EXTENT OF IN- 
SURED’S DEBT AS AGAINST LAWFUL BENEFICIARY IN INSUR- 
ANCE COMPANY’S INTERPLEADER SUIT. ' 
Where assignment of life policy was made former beneficiary for security, 

such assignee was entitled to have extent of her interest determined by proofs 

in interpleader suit of insurance company and to recover proceeds to extent of 
indebtedness due, as against lawful beneficiary, though such obligation would 
generally have to be submitted as claim against estate. 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 

Appeal from Circuit Court, Berrien County, in Chancery; Chas. E. White, 
Judge. 5 

Suit by the Detroit Life Insurance Company by bill of interpleader against 
Cleo Linsenmier and others. From a judgment for defendant Ream, defendant 
Linsenmier appeals. Remanded, with directions. 

Argued before the Entire Bench, except Flannigan, C. J. 

Charles H. Kavanagh, of Niles, for appellant. 

N. H. Bacon, of Niles, for appellee Ream. ! 

Norra, J. [1] In June, 1923, Harold J. Hartline took out a life insurance 
policy in the sum of $1,000 in the plaintiff company. He died on the 16th of 
November, 1926. Each of the three defendants in this case made claim to the 
insurance, and thereupon the plaintiff filed a bill of interpleader. The trial court 
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found that the mother of the insured, Nora E. Ream, was entitled to the insur- 
ance. The defendant Garold W. Hartline has not appealed and therefore is 
eliminated from this controversy, but the defendant Cleo Linsenmier, a sister 
of the deceased, has appealed to this court. 

Garold W. Hartline, the twin brother of the insured, was the original bene- 
ficiary named in the policy. In March, 1926, the insured caused his sister, Cleo 
Linsenmier, to be made the beneficiary in the place of his brother, and the policy 
remained in the possession of this sister from the time of this change until the 
death of Harold J. Hartline. For a year or more before this change of bene- 
ficiary, Harold, who was seriously afflicted with tuberculosis, had lived with his 
sister; and about the time the beneficiary was changed, the sister and her hus- 
band arranged that Harold should be received as a patient at the Howell Sani- 
tarium. This was done at the urgent request of his attending physician. The 
deceased continued to be a patient at the sanitarium until about two months 
before his death, at which time he was taken by his mother to her home in 
Niles, Mich., where he remained until he died. 

Almost immediately after Harold came to his mother’s home, she ‘claimed 
that he desired to make her the beneficiary in the policy. An application for 
a change of the beneficiary was made to the insurance company, but the com- 
pany declined to change the beneficiary unless the policy was surrendered to it 
for the purpose of making the proper indorsement thereon. An effort was made 
through an attorney to have Mrs. Linsenmier surrender the policy, but she did 
not do so. The trial court found as a fact that the insured desired at the time 
above indicated to make his mother the beneficiary under this policy, and that 
he did all in his power to accomplish this; and the court also held as a matter 
of law that the insured had the absolute right to make the change, and, there- 
fore, that the change of beneficiary should be decreed for him. As stated above, 
the mother was held to be the lawful beneficiary. 


The appellant Mrs. Cleo. Linsenmier claimed that she was not only the 
beneficiary under this policy by reason of the change made in March, 1926, but 
that she held a vested interest in said policy because it had been orally assigned 
to her at that time by her brother to secure to her the repayment of sums of 
money theretofore advanced to or paid out for the brother and payment to her 
for subsequent service rendered to him or expenditures thereafter made by her 
in his behalf. While the exact amount is not disclosed in the record, there is 
proof that the sister expended several hundred dollars in behalf of the insured. 

[2] The trial judge seems to have construed the case of Quist v. Western 
& Southern Insurance Co., 219 Mich 406, 189 N. W. 49, as holding that the insured 

. had the absolute right to change the beneficiary in his policy; and the court held 
as a matter of law that notwithstanding Mrs. Linsenmier’s claim of a vested 
interest in this policy, no such right existed, and in consequence thereof declined 
to receive certain items of testimony offered by the appellant which she claims 
would have established such vested interest as a matter of fact. However, some 
testimony was taken, in consequence of which the appellant claims the assign- 
ment alleged by her has been proved. Such testimony of this character as was 
received was taken over the objection of the appellee, and that which was ex- 
cluded was so excluded because of the objections made by the appellee. In his 
opinion the trial judge said: 


“In my judgment, such evidence is wholly irrelevant and immaterial, and 

cannot in any way affect the rights of the defendant Cleo to the proceeds of 
this policy. When the insured took out this policy, he expressly reserved in the 
policy itself the right to change the beneficiary therein at any time. Under the 
circumstances, our Supreme Court has repeatedly held that no beneficiary can 
acquire a vested interest in the proceeds of such a policy. Quist v. Western & 
Southern Ins. Co., 219 Mich. 406, 189 N. W. 49.” 
_ The error arising from the application of the principles of law announced 
in the Quist Case to the present case is due to the dissimilarity of the facts in- 
volved. In this case the appellant relies upon her claim of a vested interest in 
the policy by reason of its having been assigned to her to secure payment to 
her : obligations of the insured, but in the Quist Case Justice Wiest expressly 
Stated: 


“Plaintiff does not claim she had a vested interest that could not be cut off 
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if the insured complied with the conditions relative to change of beneficiary.” 

Mrs. Quist’s claim was solely that of a beneficiary whose interest as such 
was alleged not to have been terminated by the regular method provided for 
changing the beneficiary. It was error to conclude that under no condition can 
an insured who has reserved in his policy the right to change the beneficiary, 
hypothecate or assign his policy and by so doing create in the assignee a vested 
interest which the insured is powerless to change as long as the policy is so 
pledged. An interest so created is entirely distinct and different from that of 
a mere beneficiary. Metropolitan Life Ins. Co. v. O’Brien, 92 Mich. 584, 52 N. 
W. 1012; Bland v. Bland, 212 Mich. 549, 180 N. W. 445; New York L. Ins. Co. v. 
Cook, 237 Mich. 303, 211 N. W. 648. 

[3-5] It follows that while the insured had the right and power to terminate 
whatever interest the appellant had as a beneficiary under this policy, he could 
not cut off her vested interest as an assignee. The extent of her rights as such 
assignee is a matter of proof. If the amount of the insured’s obligations to her 
equals or exceeds the amount of the policy, then the appellee has no: interest 
therein; but if the amount of such obligations is less than the policy, the balance 
belongs to the appellee because of the finding of the trial judge that she was 
the lawful beneficiary at the death of the insured. While we find competent 
proof in the record by which the alleged vested interest of the appellant as an 
assignee is established, unfortunately it is not possible to determine from the 
record the amount or extent of such interest, which would be the amount of the 
insured’s obligations to the appellant. Ordinarily, such obligations would have 
to be submitted as claims against the estate of the deceased; but the appellant 
has a specific lien upon the fund involved in this suit, and hence the whole mat- 
ter should be determined herein by the taking of further proofs for that purpose 
only. Metropolitan Life Ins. Co. v. O’Brien, supra. 

The case last above cited is very similar to the present case both as to the 
facts and the issues of law involved; and Justice Long said: 

“The assignment to Mrs. O’Brien was of the entire interest which the in- 
sured had in the policy. Upon its execution, the policy, with this assignment 
indorsed upon it, was turned over to her. She claims here that she took the as- 
signment as a creditor; that the insured was indebted to her; and that there- 
after she took care of, boarded, and clothed him, and also kept up the weekly 
payments on the policy. It is well settled that such a certificate could be as- 
signed by the insured to secure a creditor. Archibald v. Insurance Co., 38 Wis. 
542; Dungan v. Insurance Co., 38 Md. 242. Creditors, however, hold only what 
is necessary for their indemnity for the debt, and the representatives of the in- 
sured will be entitled to the balance. Page v. Burnstine, 102 U. S. 664 [26 L. 
Ed. 268]; Downey v. Hoffer, 110 Pa. 109 (20 A. 655); Rison v. Wilkerson, 3 
Sneed [Tenn.] 565.” 

Counsel for the appellee has insisted both in his brief and in his oral argu- 
ment in this court that the appellant did not assert in the lower court the claim 
of a vested interest in this policy upon which she now relies. The record shows 
conclusively that this contention of the appellee is contrary to the fact, and that 
the claim of a vested interest was specifically made in the answer filed by the 
appellant, that it was definitely referred to by counsel for both the appellant and 
the appellee while taking the proofs, and that it was considered and discussed 
by the trial judge in his opinion filed in the circuit court. 


[6, 7] Complaint is made by the appellant because the trial court refused to 
allow appellant’s husband to refresh his recollection from a memorandum while 
testifying. The following from his testimony relates to this phase of the case: 

“QO. When was that paper made? A. Made that out last night. 

“Q. You made it out? A. My wife and I. 

“Q. Was that made from memory of what had been done? A. Yes, sir.” 


While it is well established that a witness may use a properly made memor- 
andum for the purpose of refreshing his recollection while testifying, it is evi- 
dent that the above showing was insufficient in that it does not appear to what 
extent the witness was the maker of the memorandum, nor does it appear 
whether it came from his memory or from his wife’s memory. This was of 
serious importance in this case because the wife could not testify as to matters 
equally within the knowledge of the deceased; and, clearly, it would have been 
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highly improper to have allowed this witness to read what his wife remembered 
from a memorandum prepared by her. The extent to which a memorandum 
may be used by a witness to refresh his recollection while testifying is indicated 
by the following cases: Goodwin v. Union Ins. Co., 163 Mich. 41, 127 N. W. 790; 
Prussia v. Bailey, 193 Mich. 77, 159 N. W. 140. 

The case is remanded to the court below where the parties may have an 
opportunity to take such further proofs as may be necessary to ascertain the 
true state of appellant’s account against the insured including premiums paid 
on this policy by her, and so much of the proceeds of the policy as is necessary 
shall be used to pay the appellant; the balance, if any, shall belong to the ap- 
pellee. The appellant will have costs in this court. 

Fellows, Wiest, Clark, McDonald, and Sharpe, JJ., concur. 

Flannigan, C. J., and the late Justice Bird took no part in this decision. 


METROPLITAN LIFE INS. CO. v. McSWAIN. (No. 26977.) 
Supreme Court of Mississippi, Division A. Feb. 13, 1928. 
115 Southern Reporter 555 
(Syllabus by the Court.) 


1. INSURANCE—TESTIMONY OF PHYSICIAN TREATING INSURED, 
TOGETHER WITH HOSPITAL RECORDS, HELD PROPERLY EX- 
CLUDED IN BENEFICIARY’S ACTION ON POLICY AFTER INSUR- 
ED’S DEATH; “SUBSTANTIVE LAW;” “ADJECTIVE OR REMEDIAL 
LAW” (HEMINGWAY’S CODE 1927, § 7455). 

Under Hemingway’s Code 1927, § 7455 (Code 1906, § 3695), testimony of phy- 
sician attending insured, together with hospital record containing reports of at- 
tending physician, held properly excluded in beneficiary’s action on policy after 
insured’s death, since rule declaring communications to physician or surgeon to be 
privileged creates a rule of adjective law, and not a rule of “substantive law,” which 
is that part of the law which creates, defines, and regulates rights, as opposed to 
“adjective or remedial law,” which prescribes the method of enforcing rights or 
obtaining redress for their invasion. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


2. INSURANCE—HOSPITAL RECORDS SHOWING OF EXAMINATIONS 
OF INSURED HELD PROPERLY EXCLUDED IN BENEFICIARY’S 
ACTION ON LIFE POLICY AFTER INSURED’S DEATH. 


In action on life policy, wherein insurer alleged insured had falsely stated that 
he had not received hospital treatment within five years before application, hospital 
records consisting of nurses’ and doctors’ reports showing result of examinations of 
insured during such period held properly excluded as constituting hearsay testimony 
and consisting of statements of physician treating insured while a patient. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from Circuit Court, Jones County, Second District; R. S. Hall, Judge. 

Action by Molly McSwain against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Wells, Stevens & Jones, of Jackson, for appellant. 

Welch & Cooper, of Laurel, for appellee. 

McGown, J. The Metropolitan Life Insurance Company, appellant here and 
defendant in the court below, was sued by Molly McSwain, appellee here and plain- 
tiff in the court below, for $1,000, the amount of insurance issued by the appellant 
on the life of Milous McSwain, appellee’s son. In the declaration of appellee it 
was alleged that the policy was issued on November 2, 1925, that the premiums had 
been paid in full, and that while same was in force and effect the insured died, the 
date of his death being March 8, 1926. A copy of the contract of insurance together 
with the application therefor, was made an exhibit to the declaration. 

The defendant pleaded the general issue, and filed two special pleas, one to the 
effect that the insured answered, in his application for insurance, that he had not 
received treatment in any hospital within five years next before his application for 
insurance, when, in truth and in fact, the insured, Milous McSwain, had been treat- 
ed, in September, 1925, in the Cook County Hospital, at Chicago, Ill.; and the 
other to the effect that insured, in his application, answered that he had not had 
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consumption or spinal disease, when, in truth and in fact he had been treated for 
tuberculosis of the spine and tuberculosis of other joints and organs in Chicago, 
Ill., at the Cook County Hospital. To these pleas plaintiff tendered issue “in short” 
by agreement of counsel. The case was submitted to a jury, who returned a verdict 
and judgment for the plaintiff, and from this judgment the defendant prosecutes 
this appeal. 

We shall set out such other facts as are necessary in the consideration of the 
several assignments of error. 

First. The court, in our opinion, did not commit error in submitting the case to 
a jury; nor was there reversible error in the instructions complained of. 

[1] Second, Appellant, the defendant, assigns, as error, the action of the court 
in excluding certain questions and answers of Zimmer, warden of the Cook County 
Hospital, and Dr. Berkheiser, who treated the insured while he was in the hospital. 
The effect of this ruling was the exclusion, by the court, of the testimony of the 
physician who attended and treated a man by the name of Milous McSwain in the 
Cook County Hospital in September, 1925, together with the hospital records, con- 
sisting, in the main, of the reports of the attending physicians. This evidence was 
excluded by virtue of section 7455, Hemingway’s 1927 Code (section 3095, Code 
1906), which is as follows: 

“All communications made to a physician or surgeon by a patient under ‘his 
charge or by one seeking professional advice, are hereby declared to be privileged, 
and such physician or surgeon shall not be required to disclose the same in any legal 
proceeding, except at the instance of the patient.” 

Under this assignment of error, appellant calls upon the court to determine 
whether this section, commonly known as the privileged communications statute, 
creates a rule of substantive or adjective law. It is said that, if the statute is a 
rule of substantive law, the court below is in error, for the reason that the contract 
of insurance was written in the state of Illinois, and is an Illinois contract, and 
governed as to the substantive rights of the parties by the laws of that state. In 
support of this contention, counsel for appellant call attention to the fact that this 
statute is not contained in the Chapter on “Evidence,” but is in the chapter on “Phy- 
sicians.” Counsel also cite cases holding that the privilege may not be waived ex- 
cept by express contract or by express action by the patient when the question is 
raised. Counsel also cites the case of U. S. & F. G. Co. v. Hood 124 Miss. 548, 87 
So. 115, 15 A. L. R. 605, wherein this court held that the court should not have re- 
ceived the testimony of the physician, even in the absence of the jury; and the case 
of McCaw v. Turner, 126 Miss. 260, 88 So. 705, wherein it was held that such pri- 
vilege conferred by this statute could not be waived by the patient’s heirs, execu- 
tors, or administrators. 

Counsel for appellant say that they can find no case in point. The precise point 
raised here was decided by this court in the case of New Orleans & N. E. R. Co. v. 
Jackson, 145 Miss. 792, 110 So. 586 (not cited by either side), wherein it was held 
that this statute was to be considered as a rule of evidence, or adjective law, and 
that it did not create a rule of substantive law. The decision is so plain that we 
deem it unnecessary to again quote it here. 

However, we have taken up the question, and our attention is not called to any 
case where any of the statutes on privileged communications have ever been held to 
be rules of substantive law. The privilege conferred by the statute on communica- 
tions between husband and wife, the rule that the common law conferred a privilege 
as between attorney and client, and other like statutes, have usually been treated as 
— “7 evidence, and have been frequently denominated as such by the courts of 
this land. 

This statute disqualified a certain witness from testifying as to certain matters. 
The statute does not undertake generally to denounce material evidence as being 
incompetent, but that certain evidence may not be given by a witness under the 
statutes in courts of the land. The witness, the person, is disqualified; and the 
situation created, that certain material evidence may not be developed by such witnes, 
does not create a rule of substantive law.. As, for instance, an attorney may know 
facts which would destroy his client’s case in the courts, and yet the client’s adver- 
sary cannot require him to disclose the confidential communication existing between 
them. Likewise, the same situation might occur, perhaps does occur, that the wife 
or hushand, if required to reveal communications between themselves, or if they 
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were competent witnesses against each other, would be able to maintain the adver- 
sary’s contention by his or her evidence. But the fact that these witnesses may not 
be used to establish a defense, or to maintain a material contention in a trial of a 
lawsuit, is, under the circumstances, the misfortune of the litigant. It is a mere 
rule of procedure, by which, if unable to prove it by competent witnesses under the 
law, his case or defense is lost. But that cannot be adopted as a reason for de- 
claring such statutes create rules of substantive law. They do not. 

In 4 Words and Phrases, Second Series, p. 754, citing the case of Mix v. Board, 
etc., 18 Idaho, 695, 112 P. 215, 32 L. R. A. (N. S.) 534, the distinction between sub- 
stantive law and adjective law is aptly stated as follows: “ ‘Substantive law’ is 
that part of the law which creates, defines, and regulates rights, as opposed to ad- 
jective or remedial law, which prescribes the method of enforcing rights or ob- 
taining redress for their invasion.” 

[2] Third. Counsel next urge that it was error for the court to exclude the 
hospital records, which consisted of the copies of the nurse’s and doctor’s reports 
showing the result or conclusion of examinations made by the physician in the hos- 
pital after examining Milous McSwain. These records were properly excluded for 
two reasons: First, they constituted hearsay testimony; and, second, the records 
consisted of statements of the physician who treated McSwain while a patient in the 
hospital. The relation of physician and patient exists between the patient and the 
physician who has cause to make an examination and diagnosis of him in a hospital, 
as well as outside of a hospital, or whether a pay patient or charity patient, and such 
physician may not deliver his testimony so acquired in open court or have it written 
down in so-called reports for consideration as evidence in contravention of our pri- 
vileged communications statute. Counsel cites no authority in his brief sustaining 
the contention that these records were competent. While it is true that counsel con- 
tends that he wanted to offer the records of the hospital for the purpose of identify- 
ing the insured as the person who was in the hospital the month before the insurance 
was applied for, in our opinion that issue was made up and properly submitted to 
the jury. The purpose of the party in offering the testimony did not render it com- 
petent. Sustaining this view as to these records, we cite the case of Stella Smart v. 
Kansas City, 208 Mo. 162, 105 S. W. 709, 123 Am. St. Rep. 415, 13 Ann. Cas. 932, 14 
L. R. A. (N. S.) p. 565, together with the notes thereunder 

Affirmed. 


CONTINENTAL LIFE INS. CO. v. CLANTON. (No. 26828.) 
Supreme Court of Mississippi, Division B. Jan. 23, 1928. 
Suggestion of Error Overruled March 5, 1928. 

115 Southern Reporter 569. 


(Syllabus by the Court.) 


i. INSURANCE—BY ACCEPTING OVERDUE PAYMENTS, INSURER 
WAS PRECLUDED FROM THEREAFTER ASSERTING FORFEITURE 
OF POLICY ON GROUND THEY WERE NOT PAID WHEN DUE. 


By accepting overdue payments from insured, insurer was precluded from 
thereafter asserting forfeiture of life, accident, and sick insurance policy on 
ground that they were not paid when due. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


2. INSURANCE—OVERDUE PREMIUM PAYMENTS TOOK EFFECT 
FROM TIME THEY WERE DUE, KEPT POLICY IN CONTINUOUS 
FORCE, AND MADE GRACE PROVISION EFFECTIVE. 


Where life, accident, and sick policy provided for five days’ grace for pay- 
ment of premium after policy was maintained in continuous force for three 
months, and provided that payment of past-due premium should not continue 
insurance in force beyond 1st day of succeeding month, and premiums due for 
second and third months, due lst of each month, were paid May 7 and June 10 
and insured died July 3, overdue payments took effect from time they were due, 
maintained policy in continuous force, and, under grace provision, policy was in 
force at time of insured’s death. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 





714 The Insurance Law Journal, Vol. 70 [May, 1928 


3. INSURANCE—PROVISION RELATING TO ACCEPTING OVERDUE 
PREMIUMS AS REINSTATING LIFE, ACCIDENT, AND SICK POLICY 
as ene REFER TO PAYMENT OF PRINCIPAL SUM IN CASE OF 
DEATH. 

Provision of life, accident, and sick insurance policy reading, “subsequent ac- 
ceptance of past-due premium * * * shall reinstate policy but only to cover 
accidental injury thereafter sustained and such sickness as may begin more than 
10 days after date of acceptance,” did not refer to payment of principal sum in 
case of death so as to defeat beneficiary’s recovery where premiums were not 
paid when due, but referred to sickness and accident indemnity. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from Chancery Court, Rankin County; G. C. Tann, Chancellor. 

Suit by Lena Clanton against the Continental Life Insurance Company. From 
a decree for plaintiff, defendant appeals. Affirmed. 

S. L. McLaurin, of Brandon, for appellant. 

W. E. McIntyre, of Brandon, for appellee. 

ANDERSON, J. Appellee filed her bill in the chancery court of Rankin county 
against appellant on a life, accident, and sick insurance policy held by her hus- 
band, Jesse Clanton, at the time of his death, to recover the principal sum of 
$250 named in said policy, which policy provided, upon certain conditions named 
therein, that said sum should be paid to appellee in event of the death of her 
husband. The case was tried on bill, answer, and agreed facts embodied in 
writing and made a part of the record. The stipulations of the parties covering 
the facts were as follows: 

“It is agreed by and between the attorney for the complainant, and the 
attorney for the defendant, for the purpose of the trial of the above cause, that 
the following statement is a true, complete and full statement of all the facts 
in said cause, and that the said cause shall be submitted to the court for judg- 
ment upon the said statement alone; That, on the 23d day of March, 1926, the 
Continental Life Insurance Company, through its lawful agents, executed and 
delivered to Jesse Clanton, a policy of insurance, being policy: No. LU 201416, a 
copy of which is filed herewith marked Exhibit Ay and made a part of this 
agreed statement as fully as if it were set out herein in detail. That the prin- 
cipal sum of the said policy was $250. The policy is made a part of this agree- 
ment. That the complainant, ena Clanton, was the beneficiary in said policy 
of insurance. That the insured, Jesse Clanton, paid, upon delivery of the: policy, 
the premium due ‘until 10 o’clock noon, Standard time, of the lst day of May, 
1926.’ That on the 6th day of May, 1926, the advance monthly payment of 
$2.30 was made by the insured and accepted by the defendant. That on the 10th 
day of June, 1926, the advance monthly payment of $2.30 was made by the 
insured to the defendant and accepted by the defendant. That the monthly 
payment due under said policy was $2.30. That the insured, Jesse Clanton, died 
on the 3d day of July, 1926, in Rankin county, Miss., and proof of death was 
promptly made by the beneficiary, the complainant herein, to the defendant 
company, and demand made for the payment of the said insurance, which was 
refused by the defendant. That the payment made upon the delivery of the 
policy as of March 23, 1926, the payment of May 6, 1926, the one of June 10, 1926, 
constitute all the payments made upon the said policy of insurance. That said 
policy became effective on March 23, 1926.” ; 

here was a decree for the appellee for the amount sued for, from which 
decree the appellee prosecutes this appeal. As shown by the agreed facts, the 
policy was issued and delivered March 23, 1926, and the advance premium was 
then paid. This kept the policy in force until May 1, 1926. The monthly pre- 
miums were due May 1, 1926, and on the Ist days of each month thereafter. The 
premium due May 1, 1926, was not paid until May 6, 1926, the one due June 1, 
1926, was not paid until June 10, 1926, and the one due July 1, 1926, was never 
paid. The insured died July 3, 1926. 

Section F of the “special provisions” of the policy reads as follows: 

“After this policy has been maintained in continuous force for not less than 
three consecutive months, the company will give a grace of five days for the 
payment of any subsequent premium, and during this period of grace the in- 
surance hereunder shall continue in force without the payment on the premium, 
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ot subject otherwise to all the provisions, conditions and limitations of this 
policy. 

The last sentence of C of the “special provisions” of the policy is as follows: 

“The payment of any past-due premium shall not continue this insurance in 
force beyond the Ist day of the succeeding month.” 

Paragraph 3 of thé policy, under the caption “Standard Provisions,” is in this 
language : 

“If default be made in the payment of the agreed premium for this policy, 
the subsequent acceptance of the past-due premium by the company, or by any 
ot its duly authorized agents, shall reinstate the policy but only to cover ac- 
cidental injury thereafter sustained, and such sickness as may begin more than 
ten days after the date of such acceptance.” 


[1, 2] Appellant’s contention is that the policy was avoided, and therefore 
appellee was not entitled to recover thereon, because at the time of the default 
in the payment of the premium due July 1, 1926, the policy had not been main- 
tained in continuous force for as much as three consecutive months. The default in 
the payment of the premiums due the Ist days of May, June, and July, 1926, caused 
lapses in the policy for the space of time between the dates of such payments 
and the lates they were due; in other words, that the acceptance by appellant 

i the overdue premiums did not have the effect of keeping the policy in con- 
tinuous force from its date to the time of the death of the insured, but only had 
the effect of renewing the policy from the time of such payments and the ac- 
ceptance thereof by appellant. 


By acceptance of the overdue payments from the insured, the appellant was 
precluded from thereafter asserting a forfeiture of the policy upon the ground 
that they were not paid when due. Each of the overdue payments related back 
to, and took effect from, the time it was due. 32 C. J. p. 1348, § 624; Morgan v. 
Independent Order Sons and Daughters of Jacob, 90 Miss. 864, 44 So. 791. There- 
fore, between the dates of the payment of the overdue premiums and the dates 
they were due, there was'no suspension of the insurance. That could have hap- 
pened only by appellant taking advantage of the nonpayment of the premiums 
by refusing to accept them when tendered. It follows that on July 1, 1926, the 
policy had been in continuous force for more than three months, and that under 
section F of the “special provisions” of the policy, the five days of grace for 
payment of the premium due on that date had not expired, and, the insured 
having died within the five days of grace, the policy was in full force at the 
time of his death. 


[3] Appellant contends that, under section 3 of the “standard provisions” 
of the policy, the appellee was not entitled to recover the principal sum for the 
death of the insured, notwithstanding the fact that appellant accepted payment 
of the overdue premiums, because of the provision in said section that the “sub- 
sequent acceptance of the past-due premiums by the company, or by any of 
its duly authorized agents, shall reinstate the policy, but only to cover accidental 
injury thereafter sustained, and such sickness as may begin more than ten days 
after the date of such acceptance.” 

We do not agree with appellant’s construction of that provision of the 
policy. The policy provides for the payment to the beneficiary, in case of the 
death of the insured, the principal sum of $250, a monthly accident indemnity 
of $30, and a monthly sickness indemnity of $30. The purpose of section 3 of 
the “standard provisions” of the policy was to provide that, where the appel- 
lant accepted past-due premiums from the insured, the indemnity for sickness 
should only become payable when such sickness began more than ten days after 
such acceptance, and that the accident indemnity should not become payable 
unless such accident should be thereafter sustained, and has no reference to the 
payment of the principal sum of $250 in case of death of the insured. To illus- 
trate, the first advance premium was due on May 1, 1926, and was not paid 
until May 6, 1926. If the insured had received an injury between those two 
dates, under the provisions of the policy he would not have been entitled to re- 
cover the monthly accident indemnity of. $30, and he would not have been en- 
titled to recover the monthly sickness indemnity of $30 if such sickness had 
begun within ten days after the payment of, and acceptance by appellant, such 
overdue premium. 
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It follows from these views that the decree of the court below should be 
affirmed. Affirmed. 


Pack, J., took no part in this decision. 


PRUDENTIAL INS. CO. OF AMERICA vy. FIDELITY UNION 
TRUST CO. et al. ‘ 
Court of Chancery of New Jersey. Feb. 6, 1928. 
140 Atlantic Reporter 445. 

1. INSURANCE—CHECK TO INSURED FOR TOTAL DISABILITY, UN- 
DELIVERED AT DEATH, HELD INEFFECTIVE TO ENTITLE EXE- 
CUTOR, INSTEAD OF LIFE POLICY BENEFICIARY, TO INSURANCE 
PROCEEDS (NEW JERSEY UNIFORM NEGOTIABLE INSTRU- 
MENTS LAW, § 16 [3 Comp. St. 1910, p. 3737]). 

Where insured under policy providing for payment of insurance in event of 
total disability was totally disabled and insurance company’s check was made 
out to him but he died before it was delivered, held, in interpleader suit to 
determine whether executor or widow, as policy beneficiary, was entitled to 
payment by insurance company, that, because of New Jersey Uniform Negoti- 
able Instruments Law, § 16 (3 Comp. St. 1910, p. 3737), providing that contracts 
on negotiable instruments are incomplete until delivery, the check was ineffect- 
ive, and insured’s executor was not entitled to the proceeds thereof as repre- 
senting proceeds of policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


2. INSURANCE—LIFE POLICY BENEFICIARY HELD NOT DIVESTED 
OF RIGHTS THROUGH INSURED’S DISABILITY AND ARRANGE- 
MENTS TO PAY DIRECTLY, WHERE DIVESTMENT TERMS WERE 
NOT FOLLOWED. 

In interpleader suit by an insurance company to determine to whom it 
should pay proceeds of life policy, held, beneficiary could be divested of her in- 
terest only in manner provided in policy, hence fact that insured became totally 
disabled prior to death and arrangements were entered into whereby he was to 
receive proceeds of policy for such disability was not a sufficient divestment of 
beneficiary’s interest where policy provision of cancellation of certificate, pur- 
suant to policy, and other requirements for beneficiary change had not been 
followed. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Interpleader suit by the Prudential Insurance Company of America against 
the Fidelity Union Trust Company, as executor of the last will and testament of 
Robert Gemmell, deceased, and Armena B. Gemmell. Decree for defendant 
Gemmell. 

McCarter & English, of Newark, for complainant. 

Hood, Lafferty & Campbell, of Newark, for defendants. 

CuHurcH, Vice Chancellor. This is an interpleader suit, and the following facts 
are agreed upon as correct by counsel: 

(1) On October 1, 1924, Robert Gemmell was a junior officer of the Pru- 
dential Insurance Company and cohtinued as such until his death, which occurred 
on December 20, 1926. : 

(2) On October 1, 1924, the Prudential Insurance Company of America is- 
sued its group insurance policy No. 1690 under which a number of officers and 
employees of said company were insured; there being but one policy issued and 
certificates issued to the several persons insured thereunder. Two certificates were is- 
sued to Robert Gemmell. Originally, neither certificate named a beneficiary. 

(3) Said insurance policy, in addition to insuring the lives of the certificate 
holders, contained the provisions and privileges following: 

“The Prudential Insurance Company of America in consideration of the ap- 
plication of the employer for this policy, which is made part of this contract, a 
copy of which application is attached hereto, and of the payment, in the manner 
specified, of the premium herein stated, hereby insures the life of each of the per- 
sons herein designated as the insured; for the term of three months from the 
date hereof, subject to readjustment and renewal as hereinafter set forth, for the 
amount specified herein, payable as provided, subject to the provisions on the sec- 
ond and third pages hereof, which are hereby made part of this contract.” 
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On the second page of said policy it is provided: 

“Change of Beneficiary—Any person insured hereunder may at any time, 
while insured hereunder, change his (or her) beneficiary or beneficiaries under this 
policy by written notice through the employer to the company at its home office, 
on a form furnished by it. Such change shall take effect when due acknowledg- 
ment thereof is furnished by the company to such person insured and all rights 
of his (or her) former beneficiary or beneficiaries shall thereupon cease.” 

On the third page of said policy it is provided: 


“Disability before Age 60: Waiver of Premiums—Payment of Insurance.— 
If any person insured under this policy shall become totally and permanently dis- 
abled, either physically or mentally, from any cause whatsoever, to such an extent 
that he (or she) is rendered wholly, continuously, and permanently unable to en- 
gage in any occupation or perform any work for any kind of compensation of fi- 
nancial value during the remainder of his (or her) lifetime, and if such disability 
shall occur at any time after the payment of the first premium on account of such 
insurance, while this policy is in full force and effect and the said person is less 
than 60 years of age, the company, upon receipt of due proof of such disability, 
will grant the following benefits : 


“(1) Waiver of Premiums—The company will, during successive renewal 
periods, waive the payment of that portion of each premium under this policy ap- 
plicable to the insurance on the life of said disabled person the due date of which, 
as specified on the first page hereof, shall occur after receipt by the company of 
such proof of such disability. 


“(2) Payment of Insurance—The company will, in addition to waiving the 
premiums, pay to the said person at its home office the amount insured on his (or 
her) life, as the employer may request, either in one sum six months after the 
company shall have received such proof, or in sixty monthly installments during 
five years, each installment to be of the amount of $17.95 per $1,000 of insurance 
payable. The first of such monthly installments shall be paid immediately upon 
receipt by the company of due proof of such disability and subsequent monthly in- 
stallments shall be paid on the first day of each month thereafter. 


“The total amount of insurance under this policy on the life of the said per- 
son at any time after one or more of such installments have been paid shall not 
exceed the commuted value of such said installments as are not then due computed 
at the rate of 3% per cent. per annum compound interest. 

“Any insurance remaining at the death of the said person shall be paid to the 
beneficiary or beneficiaries of said person.” 

(4) Two certificates for $5,000 each were issued to Robert Gemmell, which 
certificates were afterward, by proper indorsement, made payable to the defendant 
Armena B. Gemmell. 

(5) Robert Gemmell, on December 16, 1926, made application to the insurance 
company for his disability benefits under said policy. 

(6) The report of the medical examiner showing the permanent disability of 
Gemmell was dated December 16, 1926, and his application for disability benefits 
was approved by the company on December 17, 1926. 

(7) On December 18, 1926, a check was drawn and fully signed by the com- 
pany to the order of Robert Gemmell for $10,074.80, which on the face thereof 
stated to be, “In full for claim under policy G. 1690 C. 15A-G. 1690 C. 15.” The 
master policy was No. 1690 and “G.” preceding it has reference to the general 
Policy. “C. 15A” and “C. 15” refer to the certificates issued under the general or 
master policy. Though the check was fully executed on December 18, it bears 
date of December 20, 1926. 

(8) Robert Gemmell died on December 20, 1926, prior to the delivery of such 
check. The Fidelity Union Trust Company is the executor under the will of 
said Gemmell. Both the executor and the widow, Armena B. Gemmell, claim the 
Proceeds of said certificates; the executor on the theory that the amount thereof 
was due Gemmell before his death; and the widow claims as beneficiary under 
the policies. 

(9) Mr. Dennis, the person authorized to approve the claim of Gemmell, said 
that upon the payment of a policy the company requires the surrender thereof. 

It further appears that two days before his death Mr. Gemmell executed a 
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will by which he left a legacy of $20,000 to his wife, and the balance of the estate 
to others. 

Under the policy, the company can pay the insured “as the employer may re- 
quest, either in one sum six months after the company shall have received such 
proof or in sixty monthly installments during five years.” 

On December 16, 1926, the insured signed an application for payment of the 
claim alleging total disability. The paper does not specify whether the payment 
is to be made in a lump sum or in installments. Mr. Gemmell signed it in his home 
in the presence of William A. Dennis, the company’s supervisor of claims, and it 
was taken by him to the home office. On the same day the medical director of the 
company, Dr. Patton, signed a certificate certifying to Mr. Gemmell’s total dis- 
ability, and also certifying that some months before he had decided the man was 
totally disabled. The exhibit was filled in on December 17. It names the insured, 
the beneficiary, and the character of the policy. It bears Mr. Dennis’ approval, 
who says he, as supervisor of claims, is the proper person to approve. The doc- 
ument bears these words: ‘Certificate canceled. Full amount, plus interest, paid 
to insured.” Who decided to pay the lump sum instead of installments does not 
appear, nor does it appear what officer or committee or board in the company 
has such authority. 

The date of total disability is fixed as April 1, 1926, nine months before the 
application was signed. Mr. Dennis says the words, “Certificate canceled,” etc., 
quoted above, were placed on the paper because he supposed the certificates had 
been returned to the company, because the company requires their return before 
the disability certificate becomes effective. 

The certificates were never returned and are still in the possession of the bene- 
ficiary. The application bears a further indorsement, “Certificate to be obtained 
later. H.” “H.” is Mr. Heller, an assistant manager. These words indicate that 
something remained to be done before the transaction was considered complete by 
the company. After these documents had been approved, a check was drawn on 
December 18th and dated December 20th. Mr. Dennis says he intended to deliver 
the check on the 20th and to enter the matter on the company’s books on that day. 
Mr. Gemmell died at 8 o'clock in the morning of December 20th. The check was 
never delivered. Neither can it be said that the check was constructively delivered 
by putting it in the way of mailing. First, because Mr. Dennis says there was no 
intention of mailing it. He intended to deliver it in person. Second, because, as a 
matter of fact, it never was put in the way of mailing. i 

[1] In response to my questions, Mr. Dennis said it is the duty of the mailing 
department to mail checks. They are sent from the managing department—a dis- 
tinct department—to the mailing department. The check never left the managing 
department. It was last seen there, so it was not only mailed, but was not even 
placed in a place from which, if the intention had been to mail, it would have been 
mailed. The check therefore had no effect. ‘ 

Section 16, New Jersey Uniform Negotiable Instruments Law (3 Compiled Sta- 
tutes, pp. 3734, 3737), says: . 

“Every contract on a negotiable instrument is incomplete and revocable until 
delivery of the instrument for the purpose of giving effect thereto.” 

See, also, Polhemus v. Prudential Realty Co., 74 N. J. Law, 570, 67 A. 303. 

[2] The company bound itself to pay, not to agree to pay. It never did pay, 
and the transaction was not completed. Again, Mrs. Gemmell could only be divested 
of her right under the policy by the manner required by the policy. 

In the case of Sullivan v. Maroney, 77 N. J. Eq. 565, 78 A. 150, the Court of 
Errors and Appeals, through Mr. Justice Parker, said: so 

“Where a contract of insurance is made payable to designated beneficiaries, and 
prescribes a procedure for divesting their interest, in favor of another beneficiary, 
such interest can be ene. in the reer of an eee by the beneficiaries 
themselves, only by following the procedure so prescribed. : 

Im Anderson v. Broad Street National Bank, 90 N. J. Eq. 78, 105 A. 599, Vice 
Chancellor Backes said: ; 

“Whether the interest [of the beneficiary] be regarded as vested and defeasible, 
contingent, a mere expectancy, or whatever the characterization may be, if the policy 
stipulates the course by which the beneficiary’s interest is to be nullified, he cannot 
be deprived of his right unless the prescribed mode for its destruction is followed. 

See, also, Farmer Coal & Supply Co. v. Albright, 90 N. J. Eq. 132, 106 A. 545 
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(Foster, V. C.) ; Metropolitan Life Ins. Co. v. Zgliczenski, 94 N. J. Eq. 300, 119 A. 
29 (Lewis, V. C.) ; Metropolitan Life Ins. Co. v. Clanton, 76 N. J. Eq. 4, 73 A. 1052 
(Emery, V. C.). 

The policy says a lump sum shall be paid six months after the company shall 
have received proof of the disability, not six months after the existence of the dis- 
ability. In this case the proof was furnished only four days before payment was 
sought to be made, although the doctor announced that the disability had existed for 
nine months before that time. ' 

This is not according to the terms of the policy, and Mrs. Gemmell’s interest 
could not be wiped out in such a manner. It is not shown that any one in author- 
ity determined which of the two methods set out in the policy should be used, and 
the certificates which should have been returned before the transaction was com- 
pleted were not returned. ’ 

I believe Mrs. Gemmell is entitled to the money under this policy and will ad- 
yise 2 decree accordingly. 


YUDIN v. NEW YORK LIFE INS: CO. 
Supreme Court, New York County. November 28, 1927 
227 New York Supplement 45. . 
INSURANCE—POLICY HELD GOVERNED BY NEW YORK LAW, SO 

THAT ACTION FOR CASH SURRENDER VALUE WAS MAINTAIN- 

ABLE IN NEW YORK. 

Where life insurance policies issued by Russian branch office of New York in- 
surance company prior to 1917 were not im terms to be performed in Russia, they 
were governed by New York laws, so that action to recover cash surrender value 
thereof, as provided for therein, was maintained against company in New York, and 
defenses that decree of Russian government of 1927 prohibited transfer from Russia 
of rubles without consent of public authorities, which had not been obtained, and de- 
fense based on law of Imperial Russia excusing performance of contract where 
such performance is prevented by superior force, were insufficient. 

(For other cases, see Insurance, Dec. Dig. § 125[1].) 


Action by Herman A. Yudin against the New York Life Insurance Company. 
On plaintiff’s motion to strike out defenses as insufficient in law. Motion granted, 
with leave to plead over. , 

Henry Waldman, of New York City, for plaintiff. 

_ Sullivan & Cromwell, of New York City (Philip L. Miller, of New York City, 
of irene for defendant. 

McGo.prick, J. Prior to 1917 the defendant issued two polici ife i - 
ance to Jakoo Yudin at its branch office in St. Petersburg faa Co ee 
This action is brought by the plaintiff, as assignee of Yudin, to recover "the cash 
surrender value of the policies in the sums fixed by the contracts for the year 1918. 
The defendant by answer interposed eight separate and complete defenses, which by 
motion now made the plaintiff seeks to strike out on the ground that they are in- 
sufficient in law. It has been stipulated by counsel that the motion, in so far as it 
relates to the ‘eighth defense, is withdrawn, and that defenses numbered 1, 2, 3, 4 
and 7 are abandoned. This leaves only the fifth and sixth defenses to be considered. 

The fifth defense pleads a decree of the Russian government of 1917, historically 
known as the Kerensky government, prohibiting the direct or indirect export or 
transfer. from Russia of rubles or other moneys without the consent of the public 
authorities. It is further definitely alleged in this defense that the defendant has 
never obtained the consent of any public authority in Russia to export or transfer 
rubles or other moneys or credits, and that the insured has at no time made de- 
mand for any payments to him in Russia in respect of the policies. The sixth de- 
fense is based upon the law of Imperial Russia which, it is alleged, excuses per- 
formance of a contract where such performance is prevented by superior force, and 
It is alleged that in the instant case the revolutions which enabled the revolutionists 
to take possession of the defendant’s business in Russia thus prevented by superior 
force the performance by the defendant of its obligations under the policies in suit. 

_ On the argument before me counsel for the defendant conceded that the pro- 
visions of the policies issued to Yudin are the same as those which obtained in the 
Policy involved in Sliosberg v. New York Life Insurance Co., 244 N. Y. 482, 155 N. 
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FE. 749. He added to his concession the statement that he expected to prove upon the 
trial of this action that, contrary to their express provisions, the policies were as a 
matter of fact never sent to New York for approval before issuance to the insured 
in Russia. From the foregoing it is clear than it is the contention of the defendant 
that its contracts with Yudin are and always were Russian contracts, performable 
by their terms in Russia, by the payment of Russian money, and are not cognizable 
in the courts of this state in actions brought upon them for the recovery of money 
of the United States. It seems to me, however, that the language of Judge Kellogg 
= Sliosberg v. New York Life Insurance Co., supra, renders this contention unten- 
able: 

“(3) Again, it is not the fact that the contract of insurance was by its terms 
performable in Russia. The death benefits, provided for by the contract, were pay- 
able in St. Petersburg. This plaintiff, however, is not suing to recover death bene- 
fits. He has survived the period during which his life was insured. His suit is to 
recover the surrender value of his policy, under that provision of the contract 
whereby the defendant, without restriction as to place of performance, in general 
terms agreed ‘to pay to the insured or his order the insured amount—i. e., twenty 
thousand rubles—if the insured is living at 12 o’clock noon on the 24th day of Octo- 
ber, 1921. The pravila provided that the obligation of the contract was guaranteed 
not only by the funds deposited in Russia but ‘also by all other property belonging to 
the company.’ Self-evidently, the general promise and the guaranty contained in the 
words quoted required, for their complete enforcement, the compelling power of the 
laws of other jurisdictions. The appropriate jurisdiction for their enforcement was 
the state of New York, where the defendant was domiciled. Blackstone v. Miller 
188 U. S. 189, 205 [23 S. Ct. 277, 47 L. Ed. 439.]” a 

It has been urged before me that the opinion of Judge Kellogg, to the extent 
which I have quoted, is obiter dictum. I am not willing to concede that this is 
true; but, even if it were, I nevertheless find it so logically persuasive that I am 
quite willing to give to it the force of authority. ee 

The motion is granted, with leave to serve an amended answer within 20 days. 
Settle order. 

STURGILL v. NEW YORK LIFE INS. CO. (No. 533.) 
Supreme Court of North Carolina. Jan. 31, 1928. 
141 Southeastern Reporter 280. 
INSURANCE—INSURER HELD NOT LIABLE, WHERE APPLICANT WAS 

KILLED BEFORE DELIVERY OF POLICY AND PAYMENT OF PRE- 

MIUM. 

Under life insurance policy requiring delivery and receipt by applcant and pay- 
ment of first premium as condition precedent to policy taking effect, held, that, where 
agent receiving policy was notified that applicant would not be. able to 
take policy and pay premium until about first of month, and before agent 
received any further advice applicant was killed, no recovery could be had 
under policy. 

(For other cases, see Insurance, Dec. Dig. § 136[1], 137[1].) 


Appeal from Superior Court, Watauga County; Moore, Judge. 

Action by William M. Sturgill against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed. 

On the 2d of October, 1925, Roosevelt Sturgill made application to the 
defendant company for a policy of life insurance. There was evidence that 
the application was signed about the 6th of October, 1925. At the time of 
making the application Sturgill was employed by the state highway commission 
and was working under the supervision of H. M. Tharington, who was his fore- 
man. Tharington and Sturgill were living in Burlington. Thereafter, on the 
19th of October a policy of insurance was issued by the defendant and delivered 
to its agent, J. R. Hawkins, at Burlington, N. C. The application for said 
insurance contained, among others, the following stipulation: 

“That the insurance hereby applied for shall not take effect unless and until 
the policy is delivered to and received by the applicant and the first premium 
thereon paid in full during his lifetime,” etc. 

Said policy of insurance was wrtten for the face amount of $1,000, and 
provided double indemnity in the event of the death of the insured from acci- 
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dental cause. The beneficiary named in the policy was William Sturgill, plain- 
tiff im this case. When the agent received the policy on October 19th, he went 
to the boarding place of Sturgill, in Burlington, in order to deliver the policy, 
and was informed that the applicant had moved or been transferred to Winston- 
Salem. Thereupon, on the next day, to wit, October 20, 1925, the agent wrote 
to H. M. Tharington, at Winston-Salem, N. C., the following letter: 

“The policies that you and Mr. Sturgill applied for have arrived, and were 
issued as applied for. I found out from the lady at your. boarding house that 
you had left Monday morning for Salem, and I secured your address so I could 
notify you of the policies being issued. Shall I hold the policies until you come 
back? If so, give me an idea of how long you will be gone. If necessary, we 
might take care of it through the bank, if you are delayed in Salem let me 
know as to your decision on this matter.” 

Tharington, who had also applied for a policy from said agent contempor- 
aneously with Sturgill, replied to said letter on October 26, 1925, as follows: 

“J. R. Hawkins, Burlington, N. C. Dear Mr. Hawkins: Did not get your 
letter until to-day. As I said at first, I will take $1,000. The $3,000 is a little 
more than I want. I don’t know how long I will be here. If you can cut the 
policy down to $1,000 and send me the amount due, I will send check about the 
first of the month. Mr. Sturgill says he will take his up. about the first also. 
If you can make the above change, please let me know at once the amount due 
for the first half. Very truly, H. M. Tharington.” 

Tharington, witness for plaintiff, testified that when he wrote the letter of 
October 26, 1925, to the agent, Hawkins, Sturgill was present and knew that 
the letter was being written, and that Sturgill saw the letter of October 20th, 
written by Hawkins; that both he and Sturgill were expecting to get their pay 
about the first of the month. On November 3, 1925, Sturgill was killed in an 
automobile accident. Tharington was driving the car when Sturgill was killed. 
At the time of his death Sturgill had not received his pay from the highway 
commission. On the 2d of November, the day preceding the death of Sturgill, 
Hawkins went to the post office in Burlington for the purpose of sending the 
policies to Tharington and Sturgill C. O. D., but was informed by the post office 
authorities that the policies could not be transmitted that way, and he thereupon 
took the policies back to his office. On the 4th of November, the agent saw 
an account of the death of Sturgill in the newspapers and returned Sturgill’s 
policy to the branch office of the defendant at Charlotte. Thereafter the agent, 
Hawkins, sent the Tharington policy to Winston-Salem and Tharington acknowl- 
edged receipt of it on November 6, 1925, and paid the premium to Hawkins on 
November 9, 1925. 

The plaintiff instituted this action against the defendant alleging, in sub- 
stance, that Hawkins, the agent of the defendant, carelessly and negligently 
failed and neglected to deliver said policy to Sturgill, and that by reason of the 
carelessness and negligence of the agent he had suffered damage in the sum of 
— which was the amount due under the policy in the event of accidental 
eath, 

The issues and answers of the jury thereto are as follows: 


“(1) Did Roosevelt Sturgill make application to the defendant for a life 
policy, and did the defendant accept the same and issue a policy on said applica- 
tion and deliver the same to its agent at Burlington, N. C.? A. Yes. (2) Did 
defendant’s agent negligently and carelessly fail to deliver the said policy to 
the said Roosevelt Sturgill? A. Yes. (3) What amount, if anything, is the 
plaintiff entitled to recover? A. $2,000.” 

From judgment upon the verdict, the defendant appealed. 

F. A. Linney and Cansler & Cansler, all of Charlotte, for appellant. 

Trivette & Comer and R. G. Bingham, all of Boone, for appellee. 

BrocpEeNn, J. At the outset, it is to be observed that the application for 
the insurance policy provided: 


“That the insurance hereby applied for shall not take effect unless and until 
the policy is delivered to and received by the applicant and the first premium 
thereon paid in full during his lifetime,” etc. 

In Powell v. Insurance Co., 153 N. C. 124, 69 S. E. 12, Walker, J., speaking 
for the court, said: 
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“We do not see why an insurance company may not stipulate in its agree- 
ment to insure, that its risk shall not begin until some definite time in the future, 
or until some specified act has been done.” 

Again in Turlington v. Ins. Co., 193 N. C. 481, 137 S. E. 422, Connor, J., said: 

“It is expressly stipulated in the application therefor ‘that the company 
shall incur no liability under this application until it has been received, approved, 
and a policy issued and delivered, and the full first premium stipulated in the 
policy has actually been paid to and accepted by the company during the life- 
time of the applicant.’ This is a valid stipulation; plaintiffs, having failed to 
show by the evidence that the policy sued on was issued and delivered during 
the lifetime of Richard C. Turlington, cannot recover thereon.” 

The plaintiff, however, insists that this cause of action is not based upon the 
contract, but upon tort growing out of the negligence of the agent of the defend- 
ant in failing promptly to deliver said policy during the lifetime and good health 
of the applicant. Plaintiff insists further that this case comes within the prin- 
ciple declared by this court in Fox v. Ins. Co., 185 N. C. 121, 116 S. E. 266. The 
defendant insists that the Fox Case is contrary to the overwhelming weight of 
authority, and that it ought to be overruled. 

The Fox Case was the subject of sharp debate as will appear by the various 
opinions filed in the cause. The governing principle in the case is thus declared 
in the main opinion of the court: 

“If the defendant’s agent wrongfully failed to deliver the policy within a 
reasonably short time after its receipt, during which time the plaintiff’s intes- 
tate was in good health and ready, able, and willing to pay the premium on 
delivery, as stipulated, and plaintiff's intestate having thereafter become ill, the 
defendant could not withhold the delivery so as to release it from responsibility.” 

The concurring opinion of Mr. Justice Adams rests upon the following 
declaration : 

“I am convinced that a new trial should be granted, and the jury permitted 
to find from the evidence whether the intestate, while in good health, requested 
the agent to deliver the policy, and whether he was ready, able, and willing at 
that time to pay the premium; and, if so, whether the agent, carelessly disregard- 
ing the applicant’s right, failed to deliver the policy within a reasonable time 
thereafter.” 

These two ideas expressed in the main and concurring opinions are not 
identical, because in the main opinion the duty was imposed upon the agent “to 
deliver the policy within a reasonably short time after its receipt,” while in the 
concurring opinion the duty was imposed upon the agent to deliver the policy 
within a reasonable time after the request of such delivery by the applicant. 

But it is unnecessary for us to determine whether the Fox Case was correctly 
decided or not, because the facts in the present case preclude the application 
of the rule of liability announced by the court therein. Immediately upon receipt 
of the policy the agent undertook to deliver it to Sturgill. He went to Sturgill’s 
boarding house and found that he had been transferred to Winston-Salem. On 
the very next day he wrote Sturgill’s foreman, for whom he also had a policy 
of the same kind, advising him of the receipt of the policies and requesting 
instructions. This letter was shown to Sturgill, and thereupon on October 26th, 
the agent was advised that Sturgill, as a matter of fact, was not ready for the 
delivery of his policy at that time, but that he would be ready to take the policy 
and pay the premium about the first of the month. This instruction from Stur- 
gill was clearly equivalent to a declaration to the agent that he was then not 
ready, able, and willing to pay the first premium and would not be ready to 
comply with the terms of the contract until after the first of the month. Stur- 
gill was killed. before any advice was given to the agent of the defendant that 
he was ready to take the policy and pay the premium; indeed, Tharington testi- 
fied that at the time of Sturgill’s death they had not received their pay. j 

Under these facts and circumstances, we are of the opinion that the plain- 
tiff is not entitled to recover, and that the motion for nonsuit duly made by the 
defendant should have been allowed. 

Reversed. 
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ROSENBERG v. EQUITABLE un —— SOC. OF UNITED STATES. 
0 


Supreme Court of North Carolina. Jan. 31, 1928. 
141 Southeastern Reporter 361. 
INSURANCE—TENDER OF POLICY WITH USUAL PERMANENT DIS- 

ABILITY CLAUSE EFFECTIVE ONLY. FROM DATE OF POLICY 

HELD COMPLIANCE WITH JUDGMENT. 

Tender of policy, providing for payment of stated sums during total per- 
manent disability beginning after policy became effective held to comply with 
judgment requiring issuance and delivery of policy containing permanent disability 
clause ordinarily inserted in like policies issued by insurer, in absence of evidence 
. contradicting affidavits as to such fact; insurer not being required to afford such 
protection, for which insured was not required to pay, before date of policy. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


Appeal from Superior Court, Buncombe County; Shaw, Judge. 

Action by Ralph Rosenberg against the Equitable Life Assurance society 
of the United States. Judgment for plaintiff, and, from an order and judgment 
that defendant issue and deliver to plaintiff a policy as directed in the original 
judgment or be adjudged in contempt, defendant appeals. Reversed. 

Motion in the above-entitled action that defendant show cause why it should 
not be required to issue and deliver to plaintiff a policy of life insurance in 
accordance with the provisions of the judgment hereinbefore rendered, or other- 
wise be attached for contempt. Defendant, answering the motion, alleged that 
it had tendered to plaintiff a policy of insurance in accordance with the provisions 
of said judgment, and prayed that the motion be dismissed. 

The court was of the opinion that the policy tendered by defendant to 
plaintiff was not in compliance with the judgment. It thereupon ordered, 
adjudged, and decreed that defendant issue and deliver to plaintiff a policy 
as directed in said judgment, and that, upon its failure or refusal to do so, it 
should be adjudged in contempt and punished accordingly. 

From said order and judgment, defendant appealed to the Supreme Court. 

Bourne, Parker & Jones, of Asheville, for appellant. 

Merrick, Barnard & Heazel, of Asheville, for appellee. 


Connor, J. The only question presented for decision by this appeal, as stated 
in the brief of counsel for appellant, is as follows: Does the policy of insurance 
tendered by defendant to plaintiff, with the permanent disability clause con- 
tained therein, fully comply with the provisions of the judgment hereinbefore 
rendered at September term, 1926, of the superior court of Buncombe county, and 
affirmed on defendant’s appeal to this court, at fall term, 1926? ‘This judgment 
aed = — in the opinion filed on January 26, 1927. See 193 N. C. 126, 


The only provision in said policy, with respect to which plaintiff contends that 
same does not comply with said judgment, is that with respect to the benefits to 
be granted by defendant to plaintiff, by virtue of the permanent disability clause. 
There is no contention that in other respects the said policy is not in full com- 
pliance with the provisions of said judgment. 

In the judgment, with respect to the permanent disability -clause, it is ordered, 
adjudged, and decreed that defendant issue and deliver to plaintiff a policy of 
life insurance, to be dated November 15, 1925, containing a permanent disability 
clause, “in accordance with the terms of such clauses as are usually and ordinarily 
inserted in policies of like character issued by defendant.” It is further ordered 
that “said policy shall provide for the payment of premiums, semiannually, as of 
November 15 and May 15 of each year, at the established premium rate fixed by 
said defendant in its regular schedule of premium rates on ordinary life plan pol- 
icies containing such clauses for persons of the age of 37.” 

The permanent disability clause contained in the policy tendered by defendant 
to plaintiff is as follows: 

“Disability benefits before age 60 shall be effective upon receipt of due proof, 
before default in the payment of premium, that the insured became totally and 
permanently disabled by bodily injury or disease after this policy became effective 
and before its anniversary upon which insured’s age at nearest birthday is 60 years, 
in which event the society will grant the following benefits: 
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“(a) Waive payment of all premiums payable upon this policy falling due af- 
ter the receipt of such proof and during the continuance of such total and perma- 
nent disability; and 

“(b) Pay to the insured a monthly disability annuity as stated on the face 
hereof; the first payment to be payable upon the receipt of due proof of such dis- 
ability, and subsequent payments monthly thereafter during the continuance of such 
total and permanent disability.” 

By virtue of the judgment hereinbefore rendered, plaintiff is entitled to, and 
defendant is ordered to issue and deliver, in exchange for the term policies dated 
August 15, 1919, a policy of insurance on plaintiff's life, to be dated November 15, 
1925, containing a permanent disability clause, “in accordance with the terms of 
such clauses as are usually and ordinarily inserted in policies of like character is- 
sued by defendant.” Two affidavits, signed by officers of defendant were filed upon 
the hearing, as evidence, both to the effect that the permanent disability clause con- 
tained in the policy tendered to plaintiff by defendant is “exactly in the form or- 
dinarily and usually issued by defendant on November 15, 1925, and for some 
years prior thereto and ever since said date.” ‘There was no evidence to the con- 
trary. 

By virtue of the judgment aforesaid, plaintiff is required to pay to defendant 
premiums on the policy to be issued and delivered to him, from and after No- 
vember 15, 1925, for the protection afforded him by said policy and all its terms 
and provisions. He was not required to pay, nor does he offer to pay, for such 
protection prior to the date of the policy, and subsequent to the date of the term 
policies. ere is no provision in the judgment which requires defendant to af- 
ford protection to plaintiff, for which he has not paid. Whether the policy to 
be dated November 15, 1925, is a new and independent contract, or whether it is 
a continuance of the contract evidenced by the term policies, with respect to the 
protection afforded by said term policies, is not determinative of the question pre- 
sented for decision by this appeal. Plaintiff had no protection for permanent dis- 
ability under the term policies; he is entitled to such protection by defendant only 
under the policy to be dated November 15, 1925. For this protection he is required 
by the judgment to pay in accordance with the premium rate of defendant fixed 
by its schedule for the age of 37. 

There was error in holding that the policy tendered to plaintiff by defendant 
was not in accordance and does not comply with the judgment hereinbefore rend- 
ered 

The order and judgment in accordance with this holding is reversed. 


GILMORE et al. v. SUPREME] GRAND LODGE OF 
LOYAL ORANGE INSTITUTION et al. 
Supreme Court of Pennsylvania. Jan. 3, 1928. 

140 Atlantic Reporter 530. 

1. INSURANCE—DECREE FORBIDDING USE BY SECEDING FACTION 
OF NAME OF PARENT ORGANIZATION IN MANNER TENDING TO 
LEAD TO:-CONFUSION AS TO IDENTITY WAS SUFFICIENT. 
Decree forbidding use by seceding faction of name or any part of name which 

would tend to confuse it with parent organization, known as “Supreme Grand 

Lodge of the Loyal Orange Institution,” though not forbidding use of words 

“Orange” and “Orangemen,” when so used as not to interfere or prejudice rights 

- ee held sufficient to adequately protect order from having its name in- 

ringed. 

(For other cases, see Insurance, Dec. Dig. § 697.) 

2. INSURANCE—MEMBERS OF FRATERNAL ORDER SECEDING FROM 
ae ORDER LOSE RIGHT TO USE ITS NAME OR SIMILAR 
Members of fraternal order by secession lose right to use name of parent or- 

der or any similar name but may choose new one which will identify their prin- 

ciples, keeping clear from identity with old. 
(For other cases, see Insurance, Dec. Dig. § 697.) 

3. INSURANCE—MEMBERS' OF FRATERNAL ORDER, SECEDING FROM 
PARENT ORDER AND ADOPTING NAME DISTINCT FROM PAR- 
ENT ORDER, DO NOT VIOLATE LAW. 

Whenever members of fraternal order seceding from parent order adopt name 
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which is so distinct from name of parent order as to avoid confusion, no law is 

violated. ; 

(For other cases, see Insurance, Dec. Dig. § 697.) 

4, INSURANCE—SECEDERS FROM LOYAL ORANGE INSTITUTION 
HELD NOT TO LOSE RIGHT TO USE WORDS “ORANGE” AND “OR- 
ANGEMEN.” t te 
Faction seceding from order bearing name “Loyal Orange Institution” held 

not to have lost right to use words “Orange” or “Orangemen” in title of their 

organization if not in such manner as to mislead. 

(For other cases, see Insurance, Dec. Dig. § 697.) 

Appeal from Court of Common Pleas, Philadelphia County; Joseph P. Mc- 

ullen, Judge. 

, Suit ‘ang SOE A. Gilmore and others against the Supreme Grand Lodge of 

the Loyal Orange Institution and others. Decree for plaintiffs, and plaintiffs, con- 

tending that decree was inadequate, appeal. Decree affirmed, and appeal dismissed. 

Argued re aren C. J., and Frazer, Walling, Simpson, Kephart, 
adler, and Schaeffer, JJ. ; 
: Walter Lee aid and Porter, Foulkrod & McCullagh, all of Philadelphia, 
for appellants. ; 

* cele’ B. Schofield (of Levinthal, Schofield & Kraus), of Philadelphia, for 

appellees. 

Watuinc, J. Over 75 years ago there was instituted an unincorporated as- 
sociation called “Loyal Orange Institution of the United States of America,” 
which has since been continuously maintained. It was a Protestant society, whose 
avowed object was, inter alia, to foster and maintain the principles established 
in Great Britian by William of Orange. The association extended into several 
states, where subordinate and state grand lodges were established. There was 
also a Supreme Grand Lodge, at the meeting of which in 1914 a split unfortunately 
occurred which divided’ the association into two factions, one known as the “Kirk- 
land” and the other the “Lemmon” faction. Each claimed to be the true asso- 
ciation and continued to employ its name., This caused intolerable confusion and 
resulted in much litigation. Some phase of the controversy has reached this 
court on at least five occasions. See Loyal Orange Institution v. Morrison, 274 
Pa. 302, 117 A. 683; Loyal Orange Institution v. Morrison, 269 Pa. 564, 112 A. 
82; State Grand Lodge of Pa. v. Morrison, 277 Pa. 41, 120 A. 769; Common-, 
wealth ex rel. v. Kelly et al., 287 Pa. 139, 134 A. 514; and see Dunlap v. Harbin- 
son, 66 Pa. Super. Ct. 564. It has also been before the Supreme Court of New 
York (Bailey et al. v. Montgomery et al., 177 App. Div. 777, 165 N. Y. S. 159), 
and of Michigan (Supreme Grand Lodge, etc., v. Grand Lodge L. O. Inst., 240 
Mich. 1, 215 N. W. 24). In each instance the Kirkland faction has been adjudged 
the true and original Loyal Orange Institution of the United States of America, 
and entitled, inter alia, to the sole use of its name, which the Lemmon faction 
has repeatedly been restrained from using. In 1890 the association took out a 
state charter in Pennsylvania under the original name, and the Lemmon faction 
recently secured a national charter under the same name in the District of Co- 
lumbia. The plaintiffs in this case being of the Kirkland faction, duly adjudicated 
the rightful Orange Institution, to further. secure their rights as such, did, on 
March 12, 1926, file their bill in the trial court against the defendants, who re- 
present the Lemmon faction, wherein, after setting out the facts and prior ad- 
judications, they prayed for an injunction to restrain the defendants, inter alia, 
“from using or employing the name ‘Loyal Orange Institution’ or any part there- 
of, either alone or in combination with other names or terms, or the name ‘Loyal 
Orange Lodge,’ either alone or in combination with other names or terms, for 
the purpose of designating their association, or any lodge or other subordinate 
division or subdivision or agency thereof, or from using or employing the name 
‘Orangeman’ for the purpose of designating any member thereof.” f 

The case was heard upon bill, answer, replication, and testimony, from which 
the chancellor found the facts as averred in the bill and recommended a decree 
in favor of plaintiffs. In due course the court in banc sustained the findings and 
recommendations of the chancellor and entered a final decree that the defendants 
and each of them “be restrained perpetually from using the names and titles ‘Su- 
preme Grand Lodge of the Loyal Orange Institution of the United States of 
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America,’ and from using or employing the badges, emblems, rituals, of seals of 
said Supreme Lodge of the Loyal Orange Institution of the United ‘States of 
America, or Loyal Orange Institution of the United States of America, and from 
making use of any part of said names or titles, or any name, title, or design nat- 
urally tending to mislead and to induce the belief that the defendant -organizations 
and those in association with them as lodges officers, or members are in any way 
a part of the plaintiff Supreme Grand Lodge of the Loyal Orange Institution of 
the United States of America, or the Loyal Orange Institution of the United States 
of America, or are in any way connected or affiliated therewith; and it is ordered 
that the costs of this proceeding be paid by the defendants.” Plaintiffs, contending 
that - decree was inadequate to afford them the necessary relief, brought this 
appeal. 

[1-4] Their main contention is the failure of the trial court to expressly re- 
strain defendants from the use of the word “Orange” in connection with the name 
or title of the seceding or Lemmon faction. This contention is untenable. The de- 
cree does forbid the use of plaintiff’s name or any part thereof naturally tend- 
ing to mislead. The words “Orange” and “Orangemen” had acquired a definite 
signification long before the plaintiff association was organized. By breaking from 
the original lodge, the seceders lost the right to use its name or any other name 
so similar as to breed confusion, but did not forfeit their right to be known as 
“Orangemen” or to use the word “Orange,” when so done as not to interfere 
with, or prejudice the rights of the plaintiffs. Members of a fraternal order like 
the one in hand, by seceding, lose the right to use the name of the parent order 
or any similar name, but may choose a new one which will identify their prin- 
ciples, keeping clear from an identity with the old. For example, it was held 
that seceding members of the Knights of Pythias might reorganize under the 
name Improved Order Knights of Pythias; Supreme Lodge v. Improved Order 
K. of P., 113 Mich. 133, 71 N. W. 470, 38 L. R. A. 658. This is well-illustrated 
among churches, where Presbyterians have reorganized as United Presbyterians, 
Methodists, as Free Methodists, or Wesleyan Methodists, Baptists, as Freewill 
Baptists, etc. Wherever the new name is so distinct from the old as to avoid con- 
fusion, no law is violated. Each of the-contending factions here has approximately 
5,000 members, and doubtless there are other's in the United States who are not 
affliated with either faction; so we are not satisfied that plaintiffs are entitled 
to the exclusive use of the words “Orange” or “Orangeman,” but the right to 
the exclusive use of the name borne during the 75 years must be respected. 

An action in equity, determined by the circuit court, at Baltimore, Md., in 
1924, definitely adjudged plaintiffs the rightful Loyal Orange Institution and de- 
fendants as seceders therefrom. ‘This has properly been held res judicata of the 
rights of the respective parties. Commonwealth ex rel. v. Kelly et al., supra: Su- 
preme Grand Lodge et al. v. State Grand Lodge et al., supra. It is urged for 
appellant that the decree entered in the Maryland case in res judicata of the right 
of plaintiff to the exclusive use of the word “Orangemen” as descriptive of their 
order. A sufficient answer thereto is that appellants, in the instant case, made no 
prayer for a similar decree. What they did ask was an injunction restraining 
defendants from using the name “Orangemen” for the purpose of designating 
any member of their order—an entirely different matter. The Maryland decree 
enjoins the defendants “from using, within the state of Maryland, the name of 
the Supreme Grand Lodge of the Loyal Orange Institution in the United States 
of America, the complaint, in whole or in part, or any other name similar thereto 
or suggestive thereof.” The manifest intent of this decree, considered as a whole, 
is to prevent defendants using the name or such part thereof as to constitute a 
name similar to or suggestive of that of plaintiffs, and that the term “in part 
“does not refer to a separate word. If it does, then defendants cannot employ 
in their title the word “Loyal,” the word “Orange,” the word “Independent, the 
word “America,” or the words “United States,” although the name as a whole 
bears no resemblance to plaintiffs’. In the instant case, the decree as above quoted 
restrains defendants from using any part of the plaintiffs’ name in a manner nat- 
urally tending to mislead. This we believe accords with the proper intendment 
of the Maryland decree, and hence it is unnecessary to consider the conclusiveness 
of this feature thereof. 

The chancellor and court in banc gave the case painstaking consideration, and 
we are not convinced of error. 
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The decree is affirmed and appeal dismissed at the cost of appellants. 


COFFEY v. THE MACCABEES. 
Supreme Court of Pennsylvania. Jan. 3, 1928. 
140 Atlantic Reporter 551. 

1, INSURANCE—INSURED AND BENEFICIARY WERE BOUND BY SUB- 
SEQUENTLY ADOPTED BY-LAW FORFEITING CERTIFICATE 
WHEN INSURED ABSENTED HIMSELF AND FAILED TO REPORT 
HIS LOCATION. 

Where benefit certificate stipulated for payment of named amount to bene- 
ficiary, provided insured shall have complied with constitution, laws, rules, and 
regulations of order now in force, or which may hereafter be adopted, insured and 
beneficiary were bound by subsequently adopted by-law, forfeiting certificate when 
insured absented himself from his home or last place of residence, and remained 
away for one year without reporting to local tent his location, with post office 
address. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 

Appeal from Superior Court; Robert T. Gawthrop, Judge. 

Action by Thomas W. Coffey against The Maccabees. From a judgment of 
the Superior Court for defendant, reversing a judgment of the court of common 
pleas, plaintiff appeals. Affirmed. 


Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 


Martin Croissant, of Pittsburgh, for appellant. 


J. A. Langfitt and Harold K. Brooks, both of Pittsburgh, and John E. Owen, 
of Detroit, Mich., for appellee. 


ScHaFFer, J. Plaintiff appeals from the entry of judgment against him by 
the Superior Court. 91 Pa. Super. Ct. 136. The case is very thoroughly dis- 
cussed in the opinion of that tribunal, and we will only briefly point out what we 
conceive to be the controlling reason why plaintiff cannot recover. 

Defendant is a fraternal beneficial association and the action is brought on 
a benefit certificate issued by it to John H. Coffey, plaintiff’s brother. The cer- 
tificate was issued on December 5, 1800, and the beneficiary named therein was 
Johanna Coffey, mother of John. She died August 10, 1905, and on the follow- 
ing September 15th John signed a written request for a change of beneficiary, 
naming the plaintiff as such. This paper was not in form satisfactory to the of- 
ficers of defendant, and it was returned to plaintiff. He did not procure it to 
be executed by John as requested, and did nothing further to have himself cor- 
rectly designated as the beneficiary. He was not so designated on the books of 
appellee. With matters in this shape, plaintiff continued to pay assessments and 
dues on the certificate until May, 1922, when John H. Coffey was suspended from 
the organization for failure to have reported his whereabouts with his post office 
address to defendant in accordance with the requirements of one of its by-laws. 

John H. Coffey left his home in the borough of Homestead, Pa., about Oc- 
tober 1, 1905. He went first to Kansas, and subsequently elsewhere in the West. 
In 1916 all track of him was lost. In April, 1922, plaintiff advised the record- 
keeper of defendant of the disappearance of his brother and his inability to lo- 
cate him for more than seven years, and asked for blank forms for proof of 
death. Defendant declined to furnish the blank forms or to receive any further 
dues, and notified plaintiff that his brother had been suspended from the society 
by reason of his disappearance from home for more than one year without mak- 
ing report to it, and that the certificate had been declared lapsed and forfeited. | 
The suspension of John H. Coffey was entered on the records of the society on 
May 15, 1922, and so remained until his death on February 21, 1923. No action 
was taken by plaintiff or by any one else after the receipt of the suspension no- 
tice, and no objection or protest was made to defendant, and no effort was made 
to bring about his reinstatement. . 

[1] The certificate stipulates for the payment of $2,000 to the beneficiary, 
“provided he [the member] shall have in every particular complied with the con- 
stitution, laws, rules and regulations of the order governing members and their 
beneficiaries which are now in force, or may hereafter be adopted by the su- 
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- preme tent or the subordinate tent to which he belongs.” A section of the by- 
laws of the association adopted in 1904 provides: é 

“Any member who shall abscond, remove, or depart from his home or last 
place of residence, and remain away for a period of one year, and not report to 
the record keeper of his tent, his location, with post office address, shall thereby 
forfeit his membership and his certificate shall become null and void.” ; 

This by-law was adopted the year before John H. Coffey left home, and 
twelve years before his whereabouts became unknown in 1916, and consequently 
the case of Roblin v. Supreme Tent of the Knights of the Maccabees of the 
World, 269 Pa. 139, 112 A. 70, is not in point. That case held that there could 
not be a change in the member’s status by by-laws enacted two years after the 
member disappeared. This law of the society bound John H. Coffey and those 
claiming through him, as he had accepted the certificate upon the express stip- 
ulation that he should be bound by the laws, rules, and regulations of the or- 
der which it should at any time adopt. Chambers v. Supreme Tent of Knights 
of Maccabees, 200 Pa. 244, 49 A. 784, 86 Am. St. Rep. 716; Taylor v. Order of 
Sparta, 254 Pa. 556, 560, 99 A. 157; Steen v. Modern Woodmen of America, 296 
Ill. 104, 129 N. E. 546, 17 A. L. R. 406; Apitz v. Supreme Lodge Knights and 
Ladies of Honor, 274 Ill. 196, 113 N. E. 63, L. R. A. 1917A, 183. 

It was suggested in argument that the defendant is a Michigan corporation, 
and that the Michigan courts in the case of Samberg v. Knights of the Modern 
Maccabees, 158 Mich. 568, 123 N. W. 25, 133 Am. St. Rep. 396, held such a by- 
law as we are considering invalid. What that case decides is, not that such a 
by-law as is before us requiring a member to report his whereabouts yearly is 
invalid, but that a by-law of a fraternal association which attempts to abrogate 
a statute which raises a presumption of death from an absence of seven years 
is invalid as to a policy executed prior to the adoption of the by-law. We are 
not here dealing with the presumption of the death of John H. Coffey, but 
with his failure to comply with the by-law and his consequent suspension from 
the order. 

[2] The further question raised by appellant that, when a jury renders a ver- 
dict on disputed facts, the court cannot enter judgment non obstante veredicto 
without violating the Fourteenth Amendment to the Federal Constitution, has no 
merit in it, as the case was not disposed of by the Superior Court on disputed 
questions of fact. Judgment was entered for defendant because the plaintiff's own 
case disclosed that he could not maintain the action on the certificate for the 
reasons, as shown by uncontroverted facts, that the change of beneficiary had not 
been perfected, and the certificate had become null and void. Nothing in the 
Federal Constitution compels the submission of a case to a jury under such cir- 
cumstances. 

The judgment is affirmed. 


SOVEREIGN CAMP W. O. W. v. BODEN. (No. 4781.) 
Special Supreme Court of Texas. Dec. 16, 1927. 
1 Southwestern Reporter (2d) 256. 

4. INSURANCE—PROVISION IN LIFE POLICY OF FRATERNAL BENE- 
FICIARY SOCIETY THAT DEATH CANNOT BE SHOWN BY DIS- 
en OF MEMBER IS UNENFORCEABLE (REV. ST. 1925, 
ART. 1). 

Life insurance policy of fraternal beneficiary society, providing that absence 
of member for any length of time shall not be sufficient evidence of death, is un- 
enforceable as violating statutory rule; Rev. St. 1925, art. 5541, creating presump- 
tion of death after seven years’ unexplained absence. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


5. INSURANCE—ACTUAL bi ae OF DEATH OF DISAPPEARING MEM- 
BER HELD FOR JURY, IN ACTION ON LIFE POLICY OF FRATER- 
NAL BENEFICIARY SOCIETY (REV. ST. 1925, ART. 5541). 

In action on life insurance policy of fraternal beneficiary society for death 
of member who disappeared, actual time of death was for determination of jury, 
a of death from unexplained absence is fixed by Rev. St. 1925, 
art. 5541. 


(For other cases, see Insurance, Dec. Dig. § 825[3].) 
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6. INSURANCE—BENEFICIARY NEED NOT PRESENT PROOF OF 
DEATH OF DISAPPEARING MEMBER OF FRATERNAL BENEFI- 
CIARY SOCIETY UNTIL PRESUMPTION OF DEATH ARISES (REV. 
ST. 1925, ART. 5541.) 


Beneficiary under life policy of member of fraternal beneficiary society is not 
required to present proof of member’s disappearance. and death until expiration 
of seven-year period, at which time presumption of death arises under Rev. St. 
1925, art. 5541. 

(For other cases, see Insurance, Dec. Dig. § 789[1].) 


Error to Court of Civil Appeals of Tenth Supreme Judicial District. 

Suit by Mary Boden against the Sovereign Camp, Woodmen of the World. 
Judgment for plaintiff was affirmed by the Court of Civil Appeals (286 S. W. 330), 
and defendant brings error. Affirmed. 

D. E. Bradshaw, of Omaha, Neb., H. W. Pitkin, of Des Moines, Iowa, Bur- 
ney Braley, of Fort Worth, and Locke & Locke and J. A. Wickes, all of Dallas, 
for plaintiff in error. 


Power, Estes & Kelly, N. A. Dodge, and Jno. W. Baskin, all of Fort Worth, 
for defendant in error. 


Eacié, Special Chief Justice. This suit was instituted in the district court 
of Tarrant county, Tex., by Mary Boden, wife of Thomas Boden, against the 
Woodmen of the World, a fraternal beneficiary society, upon a policy of life 
insurance issued by that society upon the life of said Thomas Boden. It was 
tried in the district court, resulting in a verdict and judgment for the plaintiff. 
It was appealed to the Court of Civil Appeals, where such judgment was affirmed. 
286 S. W. 330. 

This court has granted a writ of error to the Court of Civil Appeals, because 
it appeared that there is conflict between the decisions of different Courts of Civil 
Appeals in Texas upon the point of substantive law raised and involved in this case, 
and hence it was thought well to bring the issue to the Supreme Court for hear- 
ing and final determination, not only of the just rights of litigants in the instant 
case, but also in the interest of uniformity of decision and for the future guidance 
of all such interested parties. 

As the case reaches this court, there is but a single issue to be determined, 
namely, whether limitation had run upon the cause of action before suit was filed 
thereon. Upon substantially similar states of fact, different Courts of Civil Ap- 
peals in Texas have held differently from each other upon the question of law in- 
volved. Pathfinder v. Johnson (Tex. Civ. App.) 168 S. W. 1010; W. of W. v. 
Robinson (Tex. Civ. App.) 187 S. W. 215; K. of P. v. Wilson (Tex. Civ. App.) 
204 S. W. 891; W. of W. v. Piper (Tex. Civ. App.) 222 S. W. 649; W. o - ve 
Boden (Tex. Civ. App.) 286 S. W. 330. 

The relevant facts of this case are as follows: Thomas and Mary Boden were 
married and were living together happily, at Fort Worth, Tex. On the 30th day 
of December, 1908, Thomas Boden, being then a member in good standing, paid 
for and secured a beneficiary certificate in the Sovereign Camp of the Woodmen 
of the World, its benefits to accrue to his wife, Mary Boden, in the event of his 
death. He disappeared from his home and place of occupation on the 24th day 
of June, 1915. He and his wife had lived happily together for several years. 
He was a kind and considerate husband. He provided well for his household. 
He was and long had been steadily employed as a clerk, and earned satisfactory 
income. He was clerk of his camp of Woodmen. He was a prominent member 
of a church. He had no financial difficulties. It is shown that when he disap- 
peared, he left his accounts with both church and camp in perfect order. He was 
aman of sound character and good habits. He was happy and contented. There 
is no evidence why he should or would have disappeared of his own accord. He 
has never since been seen or heard of or from by his family, or relatives or 
friends, or by any one else so far as the record discloses. He completely and 
mysteriously disappeared, with no known motive. Although diligent search and 
inquiry for him have been prosecuted, including advertisements in the society’s 
oficial organ, no trace of him has ever been found since he left his home on the 
morning of June 24, 1915, as usual, to go to his daily work. 

It was shown and admitted that he had paid all sums due to keep the insur- 
ance certificate alive to September 1, 1915. But failing to make payment of dues 
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on September 1, 1915, the society suspended Boden for nonpayment of dues ma- 
turing on that date. He had disappeared more than two months before. 

Upon the trial of the case, the court submitted, as a special issue, whether Bo- 
den died prior to September 1, 1915, and the jury answered that issue in the affirma- 
tive—that is to say, the jury found that he died while the certificate of insurance 
was still in effect. : 

The legal position assumed in this case by the society is that limitation began 
to run at the time of his death, if he be dead, and that, the jury having found, as a 
question of fact, that Boden died prior to September 1, 1915, the cause of action 
was barred by the four-year statute of limitations (Rev. St. 1925, art 5527) long 
prior to the filing of this suit on June 4, 1924; while the legal position assumed by 
the plaintiff below is that, as no proof of Boden’s death could possibly be made inde- 
pendently of legal presumptions growing out of unexplained absence and particular- 
ly of article 5541 of the statutes (Rev. St. 1925) that provides, “Any person absent- 
ing himself for seven years successively shall be presumed to be dead, unless proof 
be made that he was alive within that time,” etc., it follows that the statute of limi- 
tations did not begin to run until seven years had passed after his disappearance, in 
which case the suit was filed in due time. Thus the issue arises and is presented for 
determination. The only question before us is whether the cause of action was barred 
when this suit was filed; and that depends upon the question whether the cause of 
action accrued at the date of Boden’s death as determined by the jury, as the society 
contends, or seven years after his disappearance, as the plaintiff contends. 

[1] This kind of a case may properly be called a “disappearance case.” A per- 
son leaves his home and family to go about his usual daily calling, and is never 
again heard of. No actual, positive, and final proof is, or even can be, made that 
he is dead. It is not shown that he went into any place or position of peril, and 
it is affirmatively shown that, at the time of his disappearance, he was sound in mind, 
body, and estate. Such occurrences have been very common, as shown by great 
numbers of adjudicated cases, throughout the course of judicial history; and, in 
effort to do justice, the law governing the fact and time of the death of such class 
of persons has had extended interpretation and development by the courts of this 
and other countries, this and other states. It is a proper province of the law to in- 
terpret human relationship, and to modify, enlarge, and develop with the changing 
conditions of human affairs. 

When no actual, positive proof of death, at or after such disappearance, can be 
adduced, are any presumptions to be indulged to supply such proof? ‘Thus the in- 
quiry early arose in the development of the common law. And it was long ago es- 
tablished as a rule of the common law that a person who had been absent from his 
home or residence for a period of seven years, and who had not been heard of or 
from by his family, his relatives or friends during that period of time, would be 
presumed to be dead. In such instance, a suit brought within a reasonable time 
after the expiration of seven years from the time of such disappearance, in any case 
wherein such issue of his death may come in question, was held to be in time. 


Later it became an established rule that, where such absent person was known 
to have been afflicted with some fatal or serious malady at the time of his disap- 
pearance, or to have been or become exposed to some serious peril after his disap- 
perance from his home or residence, the presumption of his death could thereby be 
established. In such case interested persons might institute proceedings, in any in- 
stance in which his death should become an issue, in a shorter period than seven 
years from the time of his disappearance, and, when supported by such conditions, 
have the question of fact submitted whether he was dead, and, if the fact of his 
death were thus determined and established, it would be upheld as final. 

Later still, in the broadening interpretations given to human relationship by the 
courts of this country, other considerations than such fatal or serious malady at 
the time of such disappearance, or such peril encountered thereafter, were stated 
and established as justifying a finding of fact that the absent person had died; such, 
for instance, as his condition and situation in life at the time of his disappearance, 
his good character, his proper habits, his happy domestic relations, his satisfactory 
financial status, circumstances attending his departure, and the like considerations 
making his abandonment of home and family improbable and showing a want of all 
those motives which can be supposed to influence men to abandon home and family 
and never to return. In such case interested persons, wherever the issue of his 
death is legally to be determined and established, may sue either before the expira- 
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tion of seyen years. from and after such disappearance and thus take whatever risk 
is involved in the finding and verdict of the jury upon the issue whether such per- 
son be dead, or may await the expiration of full seven years from and after such 
disappearance, and then sue and thus have the benefit of the legal presumption of his 


death. 


Finally,.a statute was enacted in Texas, as the: final step in the progress of set- 
tlement,of.a controverted matter, carried as article 5541 of the Revised Statutes 
of 1925, as. follows: 

“Any person. absenting himself for seven years successively shall be presumed 
to. be dead,..unless proof be made that he was alive within that time,” etc. 

[2, 3], The rule of law, as clearly established by the overwhelming weight of au- 
thority, is that no cause of action accrues until proof of death can be made, and 
that, where, the fact of death of the insured person is established by presumptions 


' arising. from his unexplained absence, a suit’commenced within the stipulated limi- 


tation period. after the date when the presumption of his death arose, is in time. 

Our. statute of limitations provides that suit under a written contract will be 
barred after four years from the time such cause of action shall have accrued. 

Boden was acceptable to the society as a member, and it insured his life, the 
benefits..to.accrue to his wife in the event of his death. It continued to accept his 
dues, for he had paid in full until-more than two. months after his mysterious and 
unexplained disappearance. The policy issued by the society provided that— 

“The absence or disappearance of the member from his last-known place of res- 
idence for any length of time shall not be sufficient evidence of the death of such 
member, and no right shall accrue under this certificate of membership to a bene- 
ficiary or beneficiaries, nor shall any benefits be paid until proof has been made of 
the death of the member while in good standing ;” 
and also that— 

“No. legal proceedings for recovery under this certificate shall be brought with- 
in ninety days after receipt of proof of death by the sovereign clerk, and no suit 
shall. be brought upon this certificate unless suit is commenced within one year from 
date of death.” 

[4] It is clear that the society cannot be permitted to establish, either under the 
terms of its policies or otherwise, rules of evidence that apply in this state in con- 
travention of our statutes, and hence that the above provision that absence or dis- 
appearance. of the member for any length of time shall not be sufficient evidence of 
the death of such member, would not be enforceable in this state, where article 5541 
of our statutes expressly provides otherwise but it does reveal the attitude of the 
society in this policy to defeat payment unless actual, positive proof of death is 
produced, to the acknowledged satisfaction of the society. Indeed, if such proof of 
Boden’s death as was available after he had disappeared had been presented within 
four yeats after such disappearance, clearly the society could and would have said 
that same constituted no proof at all, either actual or by legal presumption; so that, 
when Boden’s widow awaited the expiration of seven years after his disappearance 
before presenting her proof, in order to avail of the fact of death established by 
statute under such circumstances, the society even then met the demand for pay- 
ment with denial of death, and denial of liability, but stood upon the ground that 
limitation had run upon the cause of action. Thus, if the position or legal attitude of 
the society in this case should prevail, rank injustice would follow. The plaintiff 
cannot thus be denied her just legal rights; nor can the right for which the insured 
planned, worked, and paid, to pass on to his beneficiary this blessing of insurance, 
be denied now when he is dead. 

[5-7] The fact of death, after an absence of seven years, is fixed by statute; 
but the time of death must be determined by the jury. In this case, the jury deter- 
mined that Boden died prior to September 1, 1925, to which date his insurance was 
in full force and effect. Limitation would not have begun to run upon this cause 
of action until seven years after Boden’s disappearance, unless plaintiff had chosen 
to furnish prior to that time whatever proof she had and to demand payment of 
the policy, and thus voluntarily to assume the risk involved in attempting to es- 
tablish by presumptions independent of the statute that Boden was then dead. Until 
such proof was made and delivered to the society, her cause of action did not ac- 
crue under the policy. The terms af the policy did not fix any period of time 
within which she must have presented such proof of Boden’s death as was available. 
Until she did prepare and present such proof, she could not have maintained a suit, 
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and hence limitation did not begin to run until she did present such proof, unless 
she had delayed presenting same the full seven years. As she did not prepare and 
present such prpof until after the expiration of seven years from the time of Bo- 
den’s disappearance, limitation did not begin to run on her cause of action until the 
end of that seven-year period. The plaintiff below was not legally required to pre- 
sent her proof of her husband’s disappearance and death until the expiration of 
such period of seven years. She had a perfect legal right to follow the natural 
impulse of the human heart to hope that her husband would return during all those 
seven years. But the law places a limit at that period. Then she must have acted 
or lost her legal rights by limitation four years later. She has acted within the re- 
quired time, by presenting proof of Boden’s death, and, when refused payment of 
the policy, has filed this suit within the limitation period after her cause of action 
accrued. Thus she has lost none of her legal rights, for, as stated, limitation be- 
gan to run against her cause of action seven years after Boden’s disappearance, and 
not at the date of Boden’s death as determined by the jury. 

From the foregoing it follows that we are of the opinion that the judgments 
of the district court and the Court of Civil Appeals in this case should be affirmed; 
and it is here now so ordered. 

Affirmed. 

Hughes and Graham, Special Associate Justices, concur. : : 

Cureton, C. J., and Greenwood, and Pierson, JJ., being disqualified, took no 
part in the decision of this case. 


NATIONAL LIFE & ACCIDENT INS. CO. v. GIBSON. (No. 1019-4911.) 
Commission of Appeals of Texas, Section A. Jan. 11, 1928. 
1 Southwestern Reporter (2d) 583. 

1. INSURANCE—PRAESENTI STIPULATION AGAINST POLICY AL- 
TERATIONS DID NOT PRECLUDE CHANGE OF BENEFICIARY IN 
DIFFERENT MANNER, IF SUBSEQUENTLY AGREED TO. 

In action against an insurance company for payment of a life policy by one 
claiming to be beneficiary thereunder, though not the beneficiary named in policy, 
held, that presenti stipulations of the policy against future alterations did not pre- 
clude a change of beneficiary in a manner differing from that originally named, if 
parties had agreed thereto after making original contract. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


2. INSURANCE—AGENT’S AUTHORITY HELD TOO NARROW TO MAKE 
HIS KNOWLEDGE AND CONDUCT REGARDING CHANGE OF BENE- 
FICIARY KNOWLEDGE AND CONDUCT OF COMPANY. 

Where the authority of a life insurance agent was only to solicit and make col- 
lections, held, that the authority was too narrow to make his knowledge and con- 
duct regarding a change of beneficiary in a manner other than that provided in the 
policy the conduct of the company. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


3. INSURANCE—COMPANY’S ACTION IN PAYING INSURED’S UNDER- 
TAKER’S BILL FROM POLICY PROCEEDS AT REQUEST OF ONE 
CLAIMING AS BENEFICIARY, THOUGH NOT NAMED IN POLICY, 
HELD EVIDENCE OF CHANGE OF BENEFICIARY. 

In an action by a mother against an insurance company to recover proceeds of 

a life policy held by her deceased son, wherein she claimed as beneficiary under the 

policy, though she was not named as such in the instrument, held, that the com- 

pany’s action in paying the insured’s undertaker’s bill from policy proceeds at 
mother’s request was some evidence that there had been a change of beneficiary by 
agreement of insurer and insured prior to latter’s death. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


4. INSURANCE—IN ACTION ON LIFE POLICY, WHETHER PLAINTIFF 
HAD BEEN EFFECTUALLY SUBSTITUTED AS BENEFICIARY HELD 
FOR JURY. 

In action by a mother against an insurance company for the proceeds of a life 
policy held by her son, wherein she claimed to be beneficiary, though not named as 
such in the policy, whether she had been effectually substituted as beneficiary held 
for the jury. 

(For other cases, see Insurance, Dec. Dig, § 668[1].) 
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Error to Court of Civil Appeals of Fifth Supreme Judicial District. 

Action by Hattie Gibson against the National Life & Accident Insurance Com- 
pany. Judgment for defendant was reversed and remanded by the Court of Civil 
Appeals (294 S. W. 923), and defendant brings error. Judgment of Court of 
Civil Appeals affirmed. 

Read, Lowrance & Bates, of Dallas, for plaintiff in error. 

White & Yarborough, of Dallas, for defendant in error. 

NickeELs, J. Plaintiff in error issued its policies Nos. D-5563521 and E-5563526 
on the life, etc., of Grover Gibson. Each policy had stipulations (“conditions”) to 
this effect: (1) The paper evidenced “the entire agreement”; (a) the “terms can- 
not be changed or * * * conditions varied except by written agreement signed 
by the president or secretary of the company”; (3) “no other agent or employee 
shall have the power to make or alter contracts, waive forfeitures,” etc.; (4) “the 
beneficiary hereunder” (i. e., Airillar Gibson) “may be changed by the insured by 
consent of the company indorsed hereon”; (5) “production by the company of this 
policy and of a receipt for the sum insured signed by the beneficiary * * * shall 
be conclusive evidence that such sum has been paid and that all claims under this 
policy have been fully satisfied.” 

Pomerici was employed at Dallas by the company. His authority and duties 
were “soliciting new business” and “weekly” collections of premiums, including 
those becoming due under the Gibson policies. He collected those premiums up to 
the time of Gibson’s death; they were paid to Hattie Gibson with money given her 
for the purpose by Grover or by Ollie (another son), possibly in part with her own 
money. Ollie Gibson testified : 

“The agent who is sitting here in this courtroom talked to Grover, and Grover 
told the agent that he wanted mother to get the money when he died, wanted her 
to have everything, and he said, ‘That is all right; she will get it.’ Mother begged 
him every time he came out to collect it and he kept her under the impression that 
she was going to get everything without any trouble. He said, ‘You are going to 
get it, so long as you pay the premiums, and we know that you are paying them, 
and you are entitled to the money.’” (The agent referred to in the excerpt just 
quoted is Pomerici.) 

Grover Gibson died April 21, 1925. Liability then arose in the sum of $200 on 
one policy and in the sum of $80 on the other, plus $2.40 unearned premium. An 
undertaker’s bill of $145 was incurred in the funeral. April 22, 1925, Hattie Gibson 
(mother), as “legal beneficiary,” executed a paper of authority to the undertaker 
“to draw receipt for and receive” from the company the sum of $145 “out of” the 
policies in payment of that bill. That paper was proved up by the company by its 
witness Watson, the undertaker in whose favor it was drawn. Upon direct examina- 
tion he said that he prepared it at the request of Hattie Gibson, and on cross-ex- 
amination he said that Hattie “wanted that paper executed because she was the 
beneficiary * * * because the insurance company would not pay the undertaker 
until that paper was executed.” Except for what might be inferred from the cir- 
cumstance and the testimony just given, there is nothing to show that, prior to its 
execution and presentation to the company, Hattie Gibson had made any demand or 
given notice of her claim. The amount was paid to the undertaker by the company in 
November, 1925, on the authority mentioned, and also on the authority of Airillar 
Gibson. The balance, $137.40, was, at the same time, paid to Airillar. The policies 
with receipts were produced by the company. 

Hattie Gibson brought suit for recovery of the full amount of the policies. 
She advanced two theories, each of which was combated with the stipulations des- 
cribed: (a) Her substitution as beneficiary, and (b) sole “heirship,” with charges 
that Airillar had never been Gibson’s wife, and therefore lacked insurable interest 
within the knowledge (actual or constructive) of the company. Verdict in favor 
of the company was instructed, and the judgment thereon was reversed (and the 
cause remanded) by the Court of Civil Appeals. 294 S. W. 923. 


1. A change of beneficiary, effectuated in harmony with the stipulations, would 
require an agreement, for it would be made by the “insured with consent of the 
company” manifested in a certain way. A meeting of minds would be requisite, and 
a dead man could not make the essential contribution. If made at all in that way, it 
was made prior to Grover’s death. But of this there is no evidence. In this respect, 
the case is unlike that of Splawn v. Chew, 60 Tex. 532, 536, or that of Price v. Su- 
preme Home of Ancient Order of Pilgrims (Tex. Com. App.) 285 S. W. 310, 
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wherein ex parte changes were approved ; it is comparable to the cases of Flowers y. 
Sovereign Camp, W. O. W., 40 Tex. Civ. App. 593, 90 S. W. 526, and Wooden v. 
Wooden (Tex. Civ. App.) 116 S. W. 627. See, also, Anderson v. Grand Lodge, U. 
B. of F. (Tex. Civ. App.) 248 S. W. 461. 

{1} But that liberty of contract which belongs to able-minded persons, it may 
‘be said in general, is not exhausted by one-user; it persists; to uphold subsequent 
' agreements operating novations, waivers, etc..Groce v. P. B. Yates Mch. Co. (Tex. 
Com. App.) 288 S. W. 161. The presenti stipulations against futuro alterations, 
etc., did not preclude change of beneficiary in a manner differing from that origin- 
ally named; but a change worked out in that manner, obviously, would require a re- 
meeting of the minds, and this could not happen subsequent: to death of one es- 
sential party. 
> ib question, then, ‘is whether the fact of requisite new agreement became 
issuable. 

{2} 2. Pomerici’s authority had so narrow a range as that his knowledge and 
conduct (described in Ollie’s testimony) ought not.be made the knowledge and con- 
dutt of‘ his principal (M., K. & T. Ry. Co. v. Belcher, 88:Tex. 549, 32 S. W. 518; 
Td., 89 Tex. 428, 35 S. W. 6) on the evidence recited in the opinion of the Court of 
Civil Appeals. 

But on the day after. Grover’s demise, Hattie Gibson represented herself to be 
the “legal beneficiary.” That representation was. communicated to the insurer at an 
uridisclosed date,, but on a date which a trier of facts might say closely followed 
its making. -Compare Scott v. Townsend, 106 Tex. 322, 166.S. W. 1138, and Cray- 
croft v. Crawford (Tex. Com. App.) 285 S. W. 275, 279. It was acted upon at a 
later time by the insurer in making payment of funeral expenses. 

(3] The insurer knew that Hattie Gibson became beneficiary prior to Grover’s 
death, if she became such at all, and that she did so because Grover had then so re- 
quested and it had consented. Its action upon Hattie’s authority to pay the under- 
taker’s bill might be taken, then, as some evidence: (a) Of knowledge in fact of 
Grover’s offer; and (b) of its own acceptance—all before Grover’s death. 

{4}. The circumstances mentioned supplied that element which was lacking in 
Ollie’s testimony separately considered, and in the sum of the evidence is to be 
found a fact hypothesis of effectual substitution of beneficiary to be weighed against 
the hypothesis set up in Pomerici’s denial of truth in Ollie’s statement. 

We recommend affirmance of the judgment of the Court of Civil Appeals. 

Cureton, C. J. Judgment of the Court of Civil Appeals affirmed, as recom- 
mended by the Commission of Appeals. 
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FIRE 


CUETARA HERMANOS et al. v. ROYAL EXCHANGE ASSUR. CO. 
Circuit Court of Appeals, First Circuit. December 27, 1927. 
No. 2156. 
23 Federal Reporter (2d) 270. 

INSURANCE—POLICY HELD AVOIDED UNDER ITS TERMS BY MAK- 
ING OF FALSE AND FRAUDULENT CLAIM IN PROOF OF LOSS 
AND EVIDENCE. 

Proof of loss under a fire policy, and evidence given in its support, held false, 
and the amount claimed so excessive as to establish fraud, which avoided the pol- 
icy under its provisions. 


(For other cases, see Insurance, Dec. Dig. § 553[1].) 


In Error to the District Court of the United States for the District of Porto 
Rico; Ira K. Wells, Judge. 

Action at law by Cuetara Hermanos and Eudosio, Miguel, and Manuel de la 
Cuetara against the Royal Exchange Assurance Company. Judgment for defend- 
ant, and plaintiffs bring error. Affirmed. 4 

Henry G. Molina, of San Juan, Porto Rico, for plaintiffs in error. 

Carroll G. Walter, of New York City (Henri Brown, of San Juan, Porto 
Rico, on the brief), for defendant in error. 

Before Bingham, Johnson, and Anderson, Circuit Judges. 

BINGHAM, Circuit Judge. This is an action upon a policy of fire insurance 
covering plaintiffs’ stock of shoes, in which they seek to recover the sum of 
$20,954.75, with interest; that being the sum claimed to be due them under the 
policy, after deducting its proportion of the net value of the property salvaged. 
The action was brought in the federal District Court for Porto Rico. The plain- 
tiffs are a partnership, subjects of the king of Spain, residing in Porto Rico. The 
defendant is a corporation organized under the laws of England, where it is do- 
miciled. The amount involved exceeds the sum of $3,000, exclusive of interest 
and costs. The plaintiffs on the 5th day of August, 1925, procured from the de- 
fendant the policy insuring them against loss or damage by fire in the sum of 
$25,000 upon their stock of shoes located in a two-story building in San Juan, 
Porto Rico. The policy was to run from August 5, 1925, to 4 p. m. of August 
5, 1926. In addition to this insurance, they had other insurance upon the same 
stock of shoes, amounting to $40,000. In their complaint the plaintiffs allege, 
among other things, that on November 18, 1925, their stock of goods was des- 
troyed by fire, except as to the portion salvaged, of the net value of $8,090.51, 
and that the loss sustained by the fire was at least $71,822.45, less the net value 
of the salvage ($8,090.51), or $63,731.94. 

The defendant admitted the making of the contract and that on November 
18, 1925, while the policy was in force, a part of the stock of shoes was des- 
troyed, and a part damaged, and that the net value of the part salvaged was 
$8,090.51, but denied that the proximate cause of the loss and damage was fire. 
It is alleged that the loss and damage was caused by an explosion of some fluid 
or gas, other than gas for illuminating purposes or domestic use, and that a 
loss or damage due to such explosion was a cause excepted as a risk insured 
against by article 7 of the policy. It denied that the true and actual value of 
the stock insured and the damage sustained was $71,822.45, less the net value of 
the merchandise salvaged. 

After admitting that the plaintiffs had additional insurance aggregating $40,- 
000, that they seasonably notified the defendant of the loss, and, within the time 
prescribed by ‘the policy, filed with the defendant their proof of loss, the defend- 
ant denied that the plaintiff complied with the other conditions of the policy to 
be by them performed and that, on the contrary, they had failed to comply with 
certain of the conditions, undertakings, and warranties contained in the policy, 
and alleged (a) that at the time of taking out the policy they misrepresented 
the value of the stock of shoes insured, by representing it to be in excess of 
$55,000, when the true value was less than one-half that sum, in violation of con- 
dition No. 1 of the policy; (b) that on November 18, 1925, when the loss and 
damage occurred, there was quantity of highly inflammable explosive chemicals stor- 
ed, with plaintiffs’ consent, in the upper story of the building where the greater part 
of the stock of shoes was stored; that defendant had no knowledge that the chem- 
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icals were in the building until after November 18, 1925; that plaintiffs at no 
time informed the defendant of this, and did not obtain the defendant’s consent 
to store the chemicals there, although the risk of loss by fire was greatly en- 
hanced by their presence; that, if the chemicals were stored in the building prior 
to the date of issuance of the policy, the failure of the plaintiffs to notify the de- 
fendant of that fact constituted a violation of condition No. 1 of the policy; and 
if ‘they were stored there after the issuance of the policy the plaintiffs, in allow- 
ing them to be stored there without the defendant’s knowledge and permission, 
violated article 8 of the conditions of the policy; (c) that the plaintiffs failed to 
comply with the covenant and warranty contained in the iron safe clause of the 
policy, by failing to keep a set of books containing a complete record of the busi- 
ness transacted by them, particularly a book showing sales and disposition of 
merchandise and to produce such books for inspection by the defendant, and, 
by reason thereof, that the policy became null and void; and (d) that, in the 
proof of claim filed with the defendant, the plaintiffs stated that on November 
18, 1925, the stock of shoes insured was worth in excess of $55,000, less $4,000; 
that said proof of claim was fraudulent, in that the true value of the stock of shoes 
at that time did not exceed $25,479.72, and that plaintiffs’ total loss did not exceed 
$12,389.21, and its proportional loss not in excess of $5,631.50, instead of $25,000 
as claimed; that said false and fraudulent claim was in violation of article 13 
— conditions of the policy, and worked a forfeiture of all benefit under the 
policy. 

There was a trial by jury, and at the close of all the evidence the defendant 
requested the court to direct a verdict in its favor on the grounds that from all 
the evidence no other conclusion reasonably could be drawn (1) than that an ex- 
plosion preceded the fire, as there was no evidence that the explosion was caused 
by an antecedent hostile fire, and, such being the case, the loss was due to an ex- 
plosion, a cause or risk expressly excepted in the policy; (2) than that plaintiffs 
knowingly and intentionally overstated in their proof of loss the value of the 
property destroyed in an amount exceeding $16,000, and likewise overstated the 
atnount of merchandise destroyed; (3) than that the plaintiffs knowingly and in- 
tentionally testified falsely that there was, at the time of the fire, in the in- 
stired stock at least 5,000 pairs of shoes more than the stock actually contained, 
and to a value ofthe stock grossly in excess of its true value; (4) than that 
the claims made by the plaintiffs were fraudulent, and that false declarations were 
made and used in support thereof in violation of article 13 of the policy; (5) 
than that there was no substantial evidence from which the amount or the value of 
the property. destroyed could reasonably be found; and (6) than that some 
explosive increasing the risk or hazard of fires was in the building, which fact 
was not communicated to the defendant, nor its consent to the keeping of such 
explosive obtained. 

The District Court granted the motion on the first, second, third, and fourth 
grounds above stated and directed the jury to return_a verdict for the defendant, 
which was done. subject to the plaintiffs’ exception. Thereafter judgment was en- 
tered and this writ of error prosecuted. 

The errors assigned are in substance that the court erred in directing the 
jury to return a verdict for the defendant as to all or any of the grounds above 
stated upon which the motion was granted. 

The conditions of the policy relied upon in support of the grounds upon 
which the verdict was directed are as follows: 

“Article 7. Unless otherwise expressly stated in the policy the insurance does 
not cover * * * (h) loss or damage occasioned by explosion; but loss or 
damage by explosion of gas used for illuminating or domestic purposes in a 
building in which gas is not generated, and which does not form part of any gas 
work, will be deemed to be loss by fire within the meaning of this policy. 

“Article 13. If the claim be in any respect fraudulent, or if any false de- 
claration be made or used in support thereof, or if any fraudulent means or de- 
vices are used by the Insured or any one acting on his behalf to obtain any 
benefit under this policy—all benefit under this policy shall be forfeited.” 

The policy also contained the usual iron safe clause and the conditions re- 
ferred to as No. 1 and article 8, but we do not find it necessary to reproduce 
them, as they do not apply to the grounds upon which the motion was granted. 

The first quéstion presented is whether on the evidence reasonable men could 





Fire] Cuetara Hermanos et al. v. Royal Ex. Assur. Co. 737 


reach any other conclusion that the proximate cause of the loss was an explosion 
and not a fire. If there was any substantial evidence from which the jury might 
find the eause of the loss was a fire, the granting of the motion so far as this 
ground is concerned cannot be sustained. 

It appeared in evidence that the store where the merchandise was housed was 
situated on San Justo street, in San Juan, adjoining the building at the junction 
of that street with Allen street. And the first witness called with relation to the 
fire was a police officer, who at the time in question was attending to traffic duty 
at the junction of these streets, and within view of the building where the mer- 
chandise was stored. He testified that he knew of the fire that took place in 
the plaintiffs’ establishment; that the first notice he had was seeing the smoke 
and flames; that the first thing he heard was a muffled sound. like an explosion, 
and also heard glass fall; that he went to the building and entered it; that the 
fire was in the elevator, coming out around the switch; that the fire started on 
the lower floor and worked up; that the electric wires were broken at the switch 
and were burning, the fire running up the wires. 


There was other evidence from different witnesses. They testified the first 
thing that attracted their attention was an explosion; but it does not appear, if 
the fire preceded the explosion, they were in a position to have seen it. Conse- 
quently, as the only witness who could have seen the fire testified that the first 
notice he had was seeing the smoke and flames, and as the muffled sound like an 
explosion which he says he heard might have been later, it was for the jury to 
say whether the fire preceded the explosion, or vice versa. The direction of the 
verdict on this ground was improper. 

The second, third, and fourth grounds, upon which the motion was granted, 
are of the same nature and effect—that the plaintiffs falsely and fraudulently 
overstated the value and the amount of the merchandise destroyed in their proof 
of loss and in their testimony at the trial; that they overstated the value in a 
sum exceeding $16,000, and overstated the amount of the stock by at least 5,000 
pairs of shoes. The plaintiffs’ inventory of the stock on hand February 28, 1925, 
and the books of account, disclosing the transactions of the firm in the way of 
purchases, sales, and shipments from the date of the inventory to the date of 
the fire, apparently complied with the requirements of the iron safe clause of the 
policy. The figures contained in the books of account and the inventory, taken 
in connection with the testimony of plaintiffs’ witnesses apparently . showed that 
the value of all the shoes on the upper and lower floors of the store at the time 
of the fire was $71,822.45; that the shoes on the first or lower floor were not 
burned, though damaged by water; that their agreed salvage value was $8,090.51; 
and that the loss was apparently $63,731.94. 

The defendant, however, says that this evidence of the plaintiffs, when proper- 
ly analyzed, shows that during the period from February 28, 1925 (the date of 
the inventory), to the date of the fire (November 18, 1925), the plaintiffs re- 
ceived at their store 69,995 pairs of shoes; that they had sold on credit during 
this time 46,829 pairs, for $50,090.10, and, estimating the number of pairs sold for 
cash ($2,270.43) at 1,626 pairs (which is a liberal estimate, in view of the av- 
erage price per pair of $1.0696 received on the credit sales), they sold in all 
48,455 pairs, which, taken from the 69,995 pairs, left 21,540 pairs actually in the 
store at the time of the fire; that the number of pairs found on the lower floor 
and salvaged was 10,287 pairs (all the shoes on that floor were salvaged), which 
being deducted, leaves 11,253 pairs of shoes that were totally destroyed, and 
which were on the upper floor; that the average price per pair of the 16,428 pairs 
of special shoes claimed by the plaintiffs to have been among the shoes on the up- 
per floor at the time of the fire, and valued by them at $51,835.07, was $3.155, and 
the average price per pair for the remaining shoes (3,251 pairs), claimed by plain- 
tiffs to have been on the upper floor, and valued at $6,503.19, was $2 per pair or 
less; and that, figuring the 11,253 pairs actually on that floor at their average price 
of $2.577 per pair, the actual loss was $29,058.98, plus $5,393.68, the difference be- 
tween the actual value of the shoes on the lower floor ($13,484.19) and their 
agreed salvage value ($8,090.51), or $34,452.66, instead of $63,731.94, as claimed— 
a difference of substantially $30,000. In other words, that the claim made in the 
Proof of loss and in the evidence at the trial is not only false, but so grossly ex- 


cessive as to value that no other conclusion could be drawn than that it was know- 
ingly and fraudulently made. 
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The plaintiffs’ evidence, when analyzed from the standpoint of the amount or 
number of pairs of shoes, also shows that the plaintiffs overstated the number of 
shoes lost by the fire by at least 8,426 pairs, if not more. 

We are of the opinion that the claim made either in the proof of loss or in the 
evidence at the trial was false and so excessive, whether viewed from the stand- 
point of value ($29,279.28 in excess) or of amount (8,426 pairs in excess), that the 
District Court did not err in directing a verdict for the defendant on this ground. 

The judgment of the District Court is affirmed, with costs to the defendant in 
error. 


McLEOD et al. v. STUYVESANT INS. CO. 
SAME v. NORTH RIVER INS. CO. OF NEW YORK. 
Circuit Court of Appeals, Fifth Circuit. January 3, 1928. 

Nos. 5123, 5124. 
23 Federal Reporter (2d) 322. 

INSURANCE—FIRE POLICIES ON LUMBER HELD AVOIDED BY VI- 
OLATION OF EXPRESS WARRANTY REQUIRING CLEAR SPACE OF 
200 FEET BETWEEN LUMBER AND MILL. 

Insured held not entitled to recover on fire policies insuring lumber in a mill 
yard on a finding that the lumber, when burned, was piled nearer than 200 feet to 
the mill, in violation of an express warrafity in the policies that there should be 
maintained at all times a continuous, unbroken, clear space of 200 feet between the 
lumber and the mill or any other building or structure. 

(For other cases, see Insurance, Dec. Dig. § 317[2].) 

In Error to the District Court of the United States for the Southern District of 
Mississippi; Edwin R. Holmes, Judge. . 

Actions at law by John A. McLeod, G. M. McWilliams, R. N. Steadman, and 
R. D. Wentworth, doing business as the Wentworth Lumber Company, against 
the Stuyvesant Insurance Company, and against the North River Insurance Com- 
pany of New York. Judgments for defendants, and plaintiffs bring error. Affirmed. 

Geo. W. Currie and D. E. Sullivan, both of Hattiesburg, Miss. (D. E. & C. 
W. Sullivan and Currie, Smith, Stevens & Currie, all of Hattiesburg, Miss., on the 
brief), for plaintiffs in error. 

A. A. Armistead, of Vicksburg, Miss., for defendants in error. 

Before Walker, Bryan, and Foster, Circuit Judges. , 

Foster, Circuit Judge. These two cases were argued together and involve 
identical questions. 

Plaintiffs in error, doing business as the Wentworth Lumber Company, were the 
owners of a sawmill in Forest county, Miss., and secured policies for fire insurance 
covering lumber on the yard, from defendants in error and other insurance com- 
panies. A fire destroyed the mill and considerable of the lumber. The insurers de- 
clined to pay, and separate suits were brought against the various insurance com- 
panies in a state court. One of these, involving less than $3,000, was tried, and 
resulted in the direction of a verdict in favor of plaintiffs, on which judgment was 
entered and affirmed by the Supreme Court of Mississippi. In the meantime these 
two cases had been removed to the District Court. After the termination of the 
suit above referred to, they were submitted to the court on the transcript of that 
case, as made up in the state court; the jury being waived. The District Court 
reached a conclusion contrary to that arrived at in the state court, and entered 
judgment in favor of defendants in error. 

We are not favored with an opinion by the District Court, and therefore are 
not advised upon what ground or grounds the judgment rests. The case presents 
the following issues: 

The insurer relies upon breaches of warranties in the policies known as the 
iron safe clause, in that the insured did not keep and produce a proper inventory, 
and the lumber clear space clause, in that lumber was piled within less than 200 
feet of the mill. The validity of these clauses is not questioned. The lumber clear 
space clause, so far as material, is as follows: 

“Lumber Clear Space Clause—In consideration of the reduced rate and pre- 
mium at which this policy is written, it is warranted by the assured that a contin- 
uous unbroken clear space of 200 feet shall be maintained at all times between the 
property herein described and any idle and/or operating sawmill, planing mill, and 
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/or other woodworking and/or manufacturing building or establishment and/or 
dry kiln and/or slab pit and/or refuse burner, whether such sawmill, planing mill 
buildings, establishment, dry kilns, slab pits, or refuse burners are unused, idle or 
operating, 'and that said intervening clear space shall not be used for handling or 
piling of lumber or lumber products therein or thereon for any: purpose (tramways, 
upon which lumber is not piled, alone being excepted). 

The insured denied breaches of these warranties, except that it was not denied 
that a piece of woodworking machinery known as a sizer was set up within the clear 
space required by the policy and inclosed by a temporary structure; but as to this 
they claim a waiver on the ground that the location of this piece of machinery was 
known to the agent who delivered the policies, and furthermore that it was removed 
before the fire, and could not have contributed to the risk. 

In the appreciation we have of the record; it is unnecessary to consider whether 
the iron safe clause was breached, or whether the breach caused by the location of 
the sizer was waived. 

Henry, a witness for the insurers, testified that, together with Wentworth, one 
of the insured, he measured the distance from the mill to the nearest lumber pile, 
and on the southwest line it was 188 feet, on the line directly south it was 170 feet, 
and from the sizer it was 117 feet. Wentworth’s testimony, intended to be in the 
rebuttal, corroborates Henry as to these measurements, and merely attempts to show 
that in measuring the distance of 188 feet Henry started from the foundation of an 
engine used to operate the sizer, and not from the foundation of the mill proper, 
which was 17 feet further away. The testimony of Wentworth on the whole tends 
to corroborate Henry, and there is nothing else in the record to modify or offset 
it. The questions of fact presented by the record, of course, were for the judge, 
and there was enough to support the conclusion that the lumber clear space clause 
had been violated, without taking into consideration anything regarding the sizer. 
As to this it is immaterial whether Henry was contradicted or corroborated by the 
other testimony in the record. 


The record presents no reversible error. 
Affirmed. 


HARTFORD FIRE INS. CO. v. DOLL. _ 
Circuit Court of Appeals, Seventh Circuit. January 5, 1928. 
No. 38 


23 Federal Reporter (2d) 443. 

1. INSURANCE—FAILURE OF INSURED BECAUSE OF INJURY TO 
GIVE SIX-DAY NOTICE REQUIRED BY FIRE POLICY DID NOT BAR 
RIGHT TO MAINTAIN SUIT. 

Failure of insured to give six days’ notice of loss in accordance with require- 
ment of fire policy held not to have barred his right to maintain suit thereon, where 
failure was due to injury to insured and notice was given by company’s agent, par- 
ticularly in view of provision of policy in effect contemplating that policy provi- 
sion for notice would, in practice, be complied with through agents report. 

(For other cases, see Insurance, Dec, Dig. § 539[6].) 

2, INSURANCE—EVIDENCE AS TO PROGRESS OF FIRE BEFORE 
BUILDING FELL DURING TORNADO HELD FOR JURY. 

In suit om fire insurance policy containing a provision to effect that insurance 
would cease if building should fall, except as result of fire, evidence as to progress 
of fire before building fell during tornado held sufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


3. INSURANCE—INSURER, UNDER POLICY EXCEPTING LIABILITY IN 
CASE BUILDING FALLS BEFORE FIRE, IS LIABLE FOR ENTIRE 
LOSS RESULTING FROM FIRE STARTING BEFORE TORNADO DES- 
TROYED BUILDING. 

Where fire policy provided that insurance would cease if building fell, except as 
result of fire, insurer is liable for entire loss resulting from destruction by fire, 
which started before building fell during tornado. 


(For other cases, see Insurance, Dec. Dig. § 421.) 
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4. INSURANCE—MEASURE OF RECOVERY FOR INSURED PROPERTY, 
BURNING AFTER BUILDING FELL DURING TORNADO, IS VALUE 
AT TIME IT BURNED. 

Measure of recovery under policy providing the insurance should cease if 
building fell, except as result of fire, is value of property at time it burned, in the 
condition in which it then was. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

In Error to the District Court of the United States for the Evansville Division 
of the District of Indiana. 

Action by George J. Doll against the Hartford Fire Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Remanded, with directions. 

Burke G. Slaymaker, of Indianapolis, Ind., for plaintiff in error. 

Woodfin D. Robinson, of Evansville, Ind., for defendant in error. 

Before Alschuler, Page, and Anderson, Circuit Judges. 

ALSCHULER, Circuit Judge. This controversy grows out of two fire insurance 
policies issued by plaintiff in error company to defendant in error Doll, one for 
$2,000 on his stock of general merchandise and store fixtures, and one for $6,000, 
being $5,000 on the merchandise and $1,000 on store fixtures, all contained in a brick 
store building in Griffin, Ind. Two clauses of the policies are involved, viz.: 

“If fire occur the insured shall within six days give notice of any loss thereby 
in writing to this company.” 

“If a building or any part thereof fall, except as the result of fire, all insurance 
by this policy on such building or its contents shall immediately cease.” : 

There are involved, also, the questions whether the judgment finds support in 
the evidence, and of the correctness of the court’s charge respecting the measure of 
recovery. 

Griffin was visited by a tornado, which destroyed all but 4 of its 75 houses, 
killing 50 of its inhabitants, and injuring others. Doll’s store fell, and he was 
severely injured, being rendered unconcious for some days, blind for several weeks, 
and confined during that time, and some weeks more, in a hospital 25 miles away. 

There was evidence to the effect that, just before the tornado struck, there 
was fire in the merchandise, counter, and shelving on the south side of the store, 
near a stove in which there was a hot coal fire burning. Following the build- 
ing’s fall, the inflammable debris, including the fallen merchandise, was burned; 
all of the stock and fixtures which had been covered by the policies being thus 
consumed by fire. 

Doll could not and did not himself give to the company, within six days, 
notice of the loss. His father-in-law, Armstrong, who was the company’s agent 
at Griffin, sent the company, within the six days, the report in writing of the 
loss, usual under the policies. After leaving the hospital, and within the time 
fixed by the policies, Doll supplied the company with proofs of loss, setting forth 
a total loss by fire under the policies; the sound value of the stock and fixtures 
before any fire or tornado being fixed at over $16,000. 

The court charged the jury, in effect, that, if there was fire in the merchan- 
dise and fixtures before the tornado caused the building or any substantial part 
of it to fall, the company would be liable to the same extent as if the insured 
property had been wholly destroyed by fire, and the tornado had not intervened. 
The verdict was for the full amount of the policies, and judgment was given ac- 
cordingly. 

[1] We consider first the company’s contention that Doll’s failure to give the 
notice under the six-day clause of the policy barred his right to maintain the 
suit. To this we cannot accede. The clause in no way concerns the indemnity 
itself, but only the procedure after loss under the policies has accrued. What- 
ever the office of the clause may be under usual conditions, it is hardly possible 
that its literal application to the extraordinary circumstances here appearing was 
within the intent of the parties. 

The Supreme Court considered a question quite similar in principle in Ger- 
mania Fire Ins. Co. v. Boykin, 12 Wall. 433, 20 L. Ed. 442. here the policies 
required that in case of loss the insured render the insurers a statement of the 
origin of the fire, particular account of the loss, etc., to be signed and sworn to 
by the insured. He submitted his affidavit containing statements which, if true, 
would have invalidated the policies. For the insured it was contended he was 
insane when he made and submitted the affidavit, and thereupon the companies 
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maintained that, if he was insane, the required proof was not supplied, and the 
action must fail for want of it. Of this contention the court said: “It is too re- 
pugnant to justice and humanity to merit serious consideration. There are two 
obvious answers to it. * * * Second, if he was so insane as to be incapable 
of making an intelligent statement, this would of itself excuse that condition 
of the policy.” 

Other cases where courts have held that impossibility of compliance will ex- 
cuse performance of conditions appertaining to procedure after loss occurs un- 
der insurance contracts, are Woodmen Accident Ass’n v. Pratt, 62 Neb. 673, 87 
N. W. 546, 55 L. R. A. 291, 89 Am. St. Rep. 777; Reed v. Loyal Protective Ass’n, 
154 Mich. 161, 117 N. W. 600; Stevens & Co. v. Frankfort Marine, etc., Co. (C. 
C. A.) 207 F. 757, 47 L. R. A. (N. S.) 1214. 

But in our view the record discloses a further reason why the clause does 
not bar the action. From the testimony of the company’s local agent, Armstrong, 
it is fairly inferable that in this, as in all cases, it is the company’s local agent 
who, learning of the loss, undertakes compliance with the requirement of notice, 
by sending to the company, om blanks provided by the company for that pur- 
pose, the first information respecting the occurrence, and the desired details. 
Armstrong made such report to the company, not only of this but of other cases 
where he had placed such policies and the insured property was burned on that 
occasion. He represented several companies, all of which had supplied him with 
such loss support blanks. Some of the blanks became lost in the storm, and he used 
for all the losses such as he had remaining. The conclusion that it was con- 
templated that the policy provision for this notice would, in practice, be complied 
with through this report of the agent, is helped by a printed clause on the re- 
port blank, which is: 

“Instructions to Insured—It is the duty of the insured to use his best en- 
deavors to protect the property insured against loss or damage both during and af- 
ter a fire. Follow the directions of the policy in this matter. Agents will so in- 
struct insured, should such instruction be necessary.” 

This is, in effect, a direction by the company to its agent to notify the insured 
to do something which, in the same sentence of the policy as that which pre- 
scribes the notice of loss, and in terms no less imperative, requires the insured 
to do the very things whereof the agent, by this clause, is directed to remind 
him. The fair inference is that the information of the fire will be communicated 
through the agent; but as to the care of the property after the fire the agent 
should remind the insured of his contractual duty, which manifestly the insured, 
rather than the agent, is ordinarily best able to perform. 


It is contended for the company that the evidence wholly fails to show that 
the burning of the property insured commenced before the fall of the building, 
or any part of it, and that therefore its motion for a directed verdict should have 
been granted. Concededly, if the insured property did not start to burn until after 
the building fell, the fallen building clause of the policies would bar recovery. 
It appears that, very shortly before the tornado which destroyed the building, 
there was a blast of wind which shattered the glass of the store front. The 
evidence showing fire in the store before this breaking of the glass is, to say the 
least, meager, and the company claims that such evidence is entirely wanting, and 
that the breaking’ of the glass was such a falling of part of the building as voided 
the policies, and relieved it from liability thereafter for any fire loss. 


The glass in such a building is not an integral part of the structure itself, 
in that it holds or sustains: any part of it, but is held by the building structure. 
It is an exceedingly fragile element, easily shattered by wind pressure or a com- 
paratively slight blow, leaving the structure, as such, wholly intact. The breaking 
of windows is of such frequent occurrence, resulting from such a variety of 
causes, as to-make it quite absurd to suppose the clause contemplates that every 
such breaking should be regarded as such a partial falling of the building as ipso 
facto to terminate the insurance. Had the broken glass been the extent of the 
storm’s! toll, and had no fire occurred about that time, it would border on the fan- 
tastic to assume that either party would have considered the contract thereby 
terminated. 

The company’s contention that the evidence fails to show fire in the store 
at any time before the building’s fall is not supported by the record. Two wit- 
nesses testified without reserve that, very shortly before the building fell, the 
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counters next to the open stove door and, the shelving back of the counters and 
the merchandise there and thereabout were burning. One of them, Doll himself, 
said he was at the front when the glass was broken, and, turning around and start- 
ing back toward the stove, he, saw fire as stated. Another witness says he saw 
it from the outside, and his evidence may even warrant. the conclusion that this 
was before the glass was broken. There are some. witnesses who saw the light, 
but could not say whether it was light from the open stove door or from fire in 
the merchandise. A number of witnesses testified to being in the store at the 
time, and that they saw no fire other than that in the .stove, and smelled none. 
While their testimony concededly throws much doubt. on the correctness of the tes- 
timony of those who positively swore they did so see it, the question was for the 
jury. The court distinctly charged that, if the insured ‘property was not on fire be- 
tore the building fell, there can be no recovery on the policies. The jury’s find- 
ing of liability is a necessary finding that some of the insured property was afire 
before the building fell, and this we are not at liberty to disturb, even though a 
perusal of the record might indicate to us that a contrary conclusion would have 
been easily sustainable. 

([2] We cannot say from the evidence that it is impossible or even improbable 
that the truth on this proposition is on the side of defendant in error. There was 
a large stove about the center of the store, near its south side, whose large 
southerly facing door had been opened some minutes before to check the strong 
coal fire in the stove. The extraordinary atmospheric conditions might suddenly 
have drawn or blown fire from the stove toward the nearby merchandise and fix- 
tures and very quickly ignited them; and while the burning coal would have been 
sufficient to have first ignited the fire after the fall of the building, it is not less 
possible that, if the merchandise were burning when the building fell, it continued 
to burn, causing the fire which concededly destroyed the merchandise, which had 
fallen with the building. All this involved questions for the jury, by whose find- 
ing thereon, followed by the judgment of the court, we are bound. We cannot 
say the court erred in failing to hold, as a matter of law, that the evidence did not 
warrant the conclusion. that fire in the merchandise and fixtures was in progress 
before the building fell. 

It follows that the company is liable on the policies, at, least to the extent that 
the insured merchandise and fixtures were damaged by fire up to the falling of 
the building, and the verdict further establishes that the fire, after the fall, was 
a continuation of the fire in progress before the building fell. 

This brings us to the question whether, in any event, the company is liable 
for fire loss occurring after the building fell. The jury was charged that, if the 
fire which destroyed the insured property started before the building fell, the com- 
pany was liable for the entire fire loss. The authorities upon the proposition in 
the main sustain the propriety of this charge. Davis v. Com. Fire Ins. Co., 158 
Cal. 766, 112 P. 549, 32 L. R. A. (N. S.) 604; Wiig v. Girard F. & M. Ins. Co., 
100 Neb. 271, 159 N. W. 416, L. R. A. 1917F, 1061; Rochester German Ins. Co. v. 
Peaslee-Gaulbert Co., 120 Ky. 752, 87 S. W. 1115, 27 Ky. Law Rep. 1155, 1 L. R. 
A. (N. S.) 364, 9 Ann. Cas. 324; s. c., 120 Ky. 752, 89 S. W. 3, 28 Ky. Law 
Rep. 130, 1 L. R. A. (N. S.) 364, 9 Ann. Cas. 324; Jones v. German Ins. Co., 
110 Iowa, 75, 81 N. W. 188, 46 L. R. A. 860; May on Insurance (3d Ed.) § 401; 
6 Cooley, Briefs on the Law of Insurance (Suppl.) p. 327, * p. 836; Joyce on In- 
surance (2d Ed.) § 1446. 

[3] We are not disposed to depart from the principle declared by these au- 
thorities, and under these we hold the liability of the company to extend to the 
entire loss resulting from the destruction by fire of the property insured. 


But there is yet another serious question—one which goes to the extent of 
the recovery. The court charged the jury in substance, that, if the fire started be- 
fore the building fell, the plaintiff was entitled to recover the full amount of the 
policies, since the evidence shows all the insured property was totally destroyed 
by fire, and was worth more than the face of the policies. The court declined to 
instruct, as requested by defendant, that plaintiff could not recover for any loss 
to the insured property occasioned by the building’s fall. 

It is plain from the evidence that, up to the time the building fell, whatever 
fire there was in the store was confined to merchandise, shelving, and counters on 
the south side, in the vicinity of the stove. It was in the shoes and overalls, and 
possibly some other lines, of this stock of general merchandise. It seems that the 
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bulk of the stock was on the north side of the store and in adjacent rooms, all 
of which went down with the building. It is manifest that all such as was not, 
up to that time, destroyed or damaged by fire, was very materially damaged in 
the fall of the store. It is too plain for argument that whatever fire there was 
then in the store to no extent contributed to its fall. The damage to the stock 
and fixtures by the fall of the store was from a cause wholly independent of the 
fire, and for any damage thus caused this insurer against fire loss only was not 
responsible. 

If, for example, the stock which went down with this brick building consisted 
of crockery, glassware, eggs, and the like, it is highly probable that the value of 
such merchandise would entirely disappear with the fall; and if thereafter fire at- 
tacked what was left of it, no damage to such would be attributable to the fire, 
since it had then no value. Groceries, clothing, dry goods, tin ware, and most 
other merchandise, if plunged into the ruins of a two-story brick building con- 
taining it, would most likely be materially damaged thereby, and, if thereafter it 
was destroyed by fire, the recoverable loss under the policy of fire insurance would 
be the value of the property just before it was so destroyed. 

A situation quite similar in principle was dealt with in Liverpool, London & 
Globe Ins. Co. v. McFadden (2 C. C. A.) 170 F. 179. The fire had burned for 
several days, and the question was whether the measure of insurance recovery on 
a large quantity of baled cotton was the market price at the time the fire began, 
or the somewhat larger price at thé time the fire actually reached and destroyed 
the cotton in question. From the opinion we quote: 

“The extent of the company’s liability, as there declared, is not the cash value 
at the time the property is exposed to the danger of loss by the outbreak of the 
fire, but the actual cash value at the time the loss occurs, which is necessarily to 
be referred, if material, to the time -when, in point of fact, as nearly as can be as- 
certained, the fire reaches and consumes or damages it. It may be arrested before 
it gets there, or be put out with only trifling loss. It is what happens in this re- 
spect, and just as it happens, that controls. Possibly it might conduce to cer- 
tainty to have the loss estimated as of the time when the fire starts. But there 
is nothing which compels this construction. * * *” 

[4] Applying here the principle of that case, it would follow that the measure 
of recovery as to the insured property which burned after the building fell, was 
its value at the time it burned, in the condition in which it then was. That there 
may be difficulty in fixing the value of the property at the various stages is ap- 
parent; but because of the difficulty alone the insurer should not be penalized. 
From. the condition here appearing it would seem not impossible to fairly ap- 
proximate the value of the stock that went down into the debris—both the sound 
value and its value after this damage from the casualty not insured against. What 
stock there originally was is no doubt definitely known, and the salvage value of 
such stocks after the fall of the buildings in which they are contained is a matter 
of very wide experience with those versed. in such things. It can only be said 
that in this case, as well as in others, the best evidence should be adduced of which 
the case is susceptible, arid the trier of facts should make the best possible ap- 
proximation in determining such questions of fact. The recovery should not ex- 
ceed the loss which was occasioned by fire alone—the only hazard against which 
the policies were written. 

To the extent that the court charged the measure of recovery to be the full 
face of the policies, the province of the jury was invaded, and error intervened, and, 
likewise, in refusing to give the above-mentioned requested charge. But we are not 
disposed to reverse the judgment generally, and to order a retrial upon all the is- 
sues. The error extends only to the assessment of the damages, and for the pur- 
pose only of correcting this error the cause should be remanded. 

The cause is remanded to the District Court, which is hereby directed to sub- 
mit for retrial the question only of the amount of loss upon the insured property 
caused by fire alone, eliminating whatever damage was caused to any of such in- 
sured property by the fall of the building in which it was contained. 
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WRIGHT v. NORTH RIVER INS. CO. et al. 
Circuit Court of Appeals, Fifth Circuit. January 3, 1928. 
Rehearing Denied February 1, 1928. No. 5021. 

3 Federal Reporter (2d) 548. 

1. INSURANCE—INSURER, PAYING NOTE UNDER MORTGAGE CLAUSE 
OF POLICY, HELD NOT SUBROGATED TO RIGHT OF ACTION 
AGAINST ACCOMMODATION INDORSER. 

Defendant indorsed a note before delivery without consideration, on an agree- 
ment with the maker and payee that it should be secured by a mortgage on certain 
property, which should also be insured, with loss payable to mortgagee as interest 
might appear. Held, that such insurance was for the benefit of defendant as well 
as the payee, and that the insurance company, on a loss and on payment of the note 
under a mortgage clause, could not be subrogated to any right of action against 
defendant thereon. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 


3. INSURANCE—STATUTE HELD NOT TO GIVE INSURER, PAYING 
NOTE UNDER MORTGAGE CLAUSE OF POLICY, RIGHT OF ACTION 
AGAINST ACCOMMODATION INDORSER (HEMINGWAY’S CODE 
MISS. 1917, § 5060). 

Hemingway’s Code Miss. 1917, § 5060, prescribes the terms of the mortgage 
clause of insurance policies which are read in every policy, whatever its actual terms, 
and provides that the policy shall be binding between insurer and mortgagee, though 
it may be avoided as to mortgagor, and that when so avoided, and insurer pays the 
mortgage debt, it shall be entitled to a transfer of the mortgage and any other se- 
curity held by mortgagee. Held that, under such statute, the mortgagee cannot 
transfer any right he does not himself have, and that, where the mortgage and in- 
surance were taken for protection of an accommodation indorser, as well as the 
payee of a note, insurer cannot be subrogated to any right of action against the in- 
dorser. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

Appeal from the District Court of the United States for the Northern District 
of Mississippi; Edwin R. Holmes, Judge. 

Suit in equity by the North River Insurance Company against F. A. Wright and 
another. Decree for complainant, and defendant Wright appeals. Reversed. 

Simon Rosenthal and Samuel L. Gwin, both of Greenwood, Miss., for appellant. 

R. L. McLaurin, of Vicksburg, Miss., and J. W. Cutrer and Edw. W. Smith, 
both of Clarksdale, Miss. (P. W. Allen, of Indianola, Miss., and Cutrer & Smith, of 
Clarksdale, Miss., on the brief), for appellees. 

Before Walker, Bryan, and Foster, Circuit Judges. 


Wa ker, Circuit Judge. [1] The appellant, F. A. Wright, without a valuable 
consideration moving to him, indorsed in blank before its delivery a promissory 
note of C. R. Castleberry for $11,000, payable to Greenwood Savings Bank (herein 
called the bank), or bearer. When appellant made that indorsement, it was under- 
stood between him, Castleberry, and the bank that the note would be secured by a 
mortgage or deed of trust of the maker on designated property, which was to be 
insured by Castleberry against fire. Pursuant to that agreement, Castleberry exe- 
cuted a deed of trust, which, in describing the secured note, stated that it was in- 
dorsed before delivery by appellant. That deed of trust contained a provision for 
the grantor insuring against fire three-fourths of the value of the mortgaged build- 
ings, machinery, etc., “with loss payable or standard mortgage clause in favor of the 
beneficiary of the trustee herein as the interest thereof may appear,” and the fol- 
lowing provision: 

“It is further agreed and understood, and this conveyance is made upon the 
condition, that, in the event said note shall be paid by the said F. A. Wright, the 
said F. A. Wright shall be subrogated to all the rights of the holder thereof, and, 
upon the request of the said F. A. Wright at any time after payment by said F. A. 
Wright of said note, the said trustee or his successor or successors shall proceed 
to sell said property as herein provided, and apply the proceeds of said sale 
to the repayment of the said F. A. Wright of any amount paid by said F. A. Wright 
in settlement of said note, with interest thereon at the rate of eight (8) per cent. 
per annum from the date of such payment by the said F. A. Wright.” 

The policy of insurance issued by the appellee North River Insurance Company 
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or called the insurance company) contained a loss payable clause which pro- 
vided : 

“It is agreed that any loss or damage ascertained and proven to be due to the 
assured under this policy shall be held payable to Greenwood Savings Bank, Green- 
wood, Miss., as interest may appear, subject, however, to all the terms and condi- 
tions of this policy.” 


After the insured property was destroyed by fire, Castleberry and the bank 
brought suit on that policy. In that suit judgment was rendered against Castleberry, 
but in favor of the bank against the insurance company, for the amount of the 
policy, $15,000, and interest; that judgment providing that, upon the payment thereof 
by the insurance company to the bank, the bank assign and transfer to the insur- 
ance company, without recourse on the bank, all the rights of the bank in and to 
the above-mentioned note and deed of trust, and an assignment was made pursu- 
ant to that judgment. In the instant case, which was a suit in equity brought by the 
insurance company, to which the bank, Castleberry, and appellant were parties de- 
fendant, a decree was rendered in favor of the insurance company against Casthe- 
berry and appellant for the amount of the principal and interest of the above-men- 
tioned note, attorney’s fees, taxes, and costs. That decree contained the following: 

“It is further ordered, the court having found that the above indebtedness is 
the result of a joint and several liability, that this debt or any part of it remaining 
unpaid, for 20 days after the entry of this decree, that execution may issue thereon 
against either one or both of said defendants, C. R. Castleberry and F. A. Wright, 
without the judgment creditor first being required to foreclose the trust deed, Ex- 
hibit C to the amended bill of complaint, and in the event that said judgment be 
fully paid by either of said judgment debtors, C. R. Castleberry or F. A. Wright, it 
is ordered that the complainant herein transfer and assign to either C. R. Castleberry 
or F. A. Wright, whichever one miay fully discharge this judgment, the note and 
trust deed of C. R. Castleberry, which was payable to the Greenwood Savings Bank, 
and which was assigned and subrogated to the North River Insurance Company, and 
it is further ordered that, in the event said note be assigned to F. A. Wright as 
herein provided, the said F. A. Wright will have full right of foreclosure as is in 
the trust deed provided. It is further ordered that, if this assignment of the said 
note and trust deed is made to C. R. Castleberry or F. A. Wright, either or both, 
by the North River Insurance Company, it will be without recourse on it, the said 
North River Insurance Company.” 

(2, 3] The appellant was an accommodation indorser of the note mentioned, 
and was secondarily liable theneon. Hemingway’s Annotated Mississippi Code of 
1917, §§ 2607,. 2642, 2770; Skinner v. Mahoney, 140 Miss. 625, 106 So. 211. This 
being so, the appellant’s liability on the note was discharged to the extent that the 
payee, the bank, was paid what was owing on the note by the maker of it, from 
the proceeds of property conveyed to secure it, or from the proceeds of insurance 
against fire of such property, with loss payable to the bank as its interest may ap- 
pear, unless a different result is required by a Mississippi statute which was invoked. 
That statute prescribes the terms of a loss payable clause required to be included 
in each fire insurance policy on buildings taken out by a mortgagor or grantor in a 
deed of trust, which clause makes the policy binding as between the insurer and the 
mortgagee or grantee in the deed of trust, though it is avoided as between the in- 
surer and the insured on account of some act or omission of the insured, not known 
to the mortgagee or grantee in the deed of trust, and provides that, whenever the 
insurer “shall pay the mortgagee or trustee any sum for loss or damage under the 
policy, and shall claim that as to the mortgagor or owner no liability therefor exists,” 
the insurer “shall, to the extent of such payment, be thereupon legally subrogated to 
all the rights of the party to whom such payment shall be made, under all security 
held as collateral to the mortgage debt, or may, at its option, pay to the mortgagee 
(or trustee) the whole principal due or to grow due on the mortgage, * * * 
and shall thereupon receive a full assignment and transfer of the mortgage and of 
all such other securities.” Hemingway’s Mississippi Code of 1917, § 5060. The 
prescribed loss payable clause by operation of law is read into each insurance policy 
required to contain it, though the loss payable clause actually contained in the policy 
is not in the terms prescribed by the statute. A&tna Ins. Co. v. Cowan, 111 Miss. 
453, 71 So. 746. 

_ The above-cited statute does not purport to empower a mortgagee or trustee of 
insured property to assign to the insurer any right not possessed by such mortgagee 
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or trustee, to prevent a security given by an insured debtor from inuring to the 
benefit of his surety or accommodation indorser, as well as to the benefit of his 
creditor, or of impairing a right in or to the security of such surety or accommoda- 
tion indorser. It is apparent from the above statement that it was intended by the 
parties to the loan by the bank that the appellant as well as the bank was to be a 
beneficiary of the deed of trust mentioned and of the statutory loss payable clause, 
that the insurance against fire of property conveyed as security being a means of 
making good, in whole or in part, the loss by fire of such property, should inure to 
the benefit of the appellant, as well as the bank, and that appellant was to be 
entitled to require proceeds of the property conveyed as security or of insurance on 
that property received by the bank to be applied on the debt owing to the bank. The 
liability of the appellant was extinguished to the extent that funds received by the 
bank in which the appellant had an equity were sufficient to pay the debt for which 
the appellant was secondarily liable. The right of the insurance company to ac- 
quire by subrogation or assignment security held by the bank as collateral to the 
debt owing to the bank does not enable the insurance company to acquire a cause 
of action in favor of the bank against the appellant, which was extinguished by 
the payment of the debt owing to the bank, as the bank was incapable of transferr- 
ing a cause of action it did not possess. Phoenix Ins. Co. v. Erie Transportation 
et er CS 312, 6 S. Ct. 1176, 29 L. Ed. 873; Phenix Ins. Co. v. Charbourne (C. 
2) Sk Fan. 

It is not disclosed that it was inconsistent with any right acquired by the in- 
surance company for the appellant, as well as the bank, to be a beneficiary of the 
loss payable clause, which by operation of law is read into the policy, issued, or of 
the mortgage or deed of trust referred to in that clause. That deed of trust by 
its terms having the effect of securing the appellant against loss by reason of his 
indorsement, the appellant had the right to have the proceeds of the property con- 
veyed as security, or of insurance on such property, applied on the debt to the bank, 
and, to the extent that debt would be paid as a result of such application, the pay- 
ment of the loss by the insurance company did not entitle it to acquire by subroga- 
tion or assignment from the bank the right to recover against the appellant. Wager 
v. Providence Ins. Co., 150 U. S. 99, 14 S. Ct. 55, 37 L. Ed. 1013. 

We conclude that the decree appealed from was erroneous, in that it had the 
effect of depriving the appellant of the benefit of security to which he was entitled, 
and of having applied on the debt for which he was secondarily liable funds he was 
entitled to have so applied, with the result of extinguishing his liability. 

That decree is reversed. 


STUYVESANT INS. CO. v. GENERAL WOODCRAFT CO. 
Circuit Court of a aareany a pte January 11, 1928. 
oO. ° 


23 Federal Reporter (2d) 669. 

INSURANCE—WHETHER INSURED USED REASONABLE CARE TO 

PROTECT WALLS OF BUILDING AFTER INJURY BY FIRE HELD 

QUESTION FOR JURY. 

Submission to the jury, as one of fact, of the question whether insured, after 
a fire which damaged its building, took reasonable measures to protect the walls 
still standing, which subquently fell, causing additional loss, Aeld not error. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

In Error to the District Court of the United States for the District of New 
Jersey; William Clark, Judge. 

Action at law by the General Woodcraft Company against the Stuyvesant In- 
surance Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

Arthur T. Vanderbilt, of Newark, N. J., for plaintiff in error. 

J. Emil Walscheid, of Union City, N. J., for defendant in error. 

Before Buffington, Woolley, and Davis, Circuit Judges. * 

Burrincton, Circuit Judge. In the court below the General Woodcraft Com- 
pany, a corporate citizen of New Jersey, brought suit and recovered a verdict and 
judgment against the Stuyvesant Insurance Company, a corporate citizen of the 
state of New York, for damage by fire to its factory, upom which the latter had is- 
sued its policy of insurance. Thereupon the insurance company sued out this writ 
of error. 


No question is made of the general right of the plaintiff to. recover, but the 
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question is as to amount; the insurance company admitting its liability for $3,- 
372.72, to which amount it contends the plaintiff was limited as the sum fixed by 
its proof of loss of May 21,'1925. The insured contended it was entitled to #,- 
545.46, being the amount of its loss as stated in its supplemental proofs of loss, 
dated August 14, 1925. The difference arose by reason of the fact that, about the 
time the first proofs were made, the walls of the factory, which had been in- 
jured by the fire, fell, and the alleged additional loss so sustained was the sum 
of $1,172.74. 

At the conclusion of the testimony the defendant prayed for a nonsuit, which 
the court refused. Thereupon the court submitted the case to the jury, in a 
charge to which the defendant took no exception, and which stated the two dif- 
fering amounts agreed to by counsel, and left to the jury to determine the single 
question whether the insured had taken due steps to protect the walls after the 
fire, saying that counsel “agree that the question of fact for you to determine is 
this: ‘This fire insurance company insured this property, and then a fire ensued, 
and the property was partially destroyed, as you saw, leaving these walls stand- 
ing, and some time after the fire—two months I think it is, May 23d—the walls 
fell down. And it is the contention of the insurance company that the walls fell 
down because they were not properly protected—that proper precautions to pre- 
serve the property were not taken—and the court charges you that under a con- 
tract of fire insurance, if a fire takes place, it is the duty of ‘the insured to pro- 
tect the property after the fire, and to take reasonable and proper means for the 
securing and preservation of that property. And the burden of proof is on the 
plaintiff—that is, the man who owned this building—to show by the preponder- 
ance of evidence that he did take all reasonable and proper means for the secur- 
ing and preservation of the property.” : 2 

It will thus be seen that, on the only question of fact submitted, the verdict 
was for the plaintiff, and the judgment thereon must be sustained, unless the 
court committed error during the trial. Such error is alleged to be shown in 
the court’s refusal to grant defendant’s motion for a directed verdict, which was 
based on the grounds urged in support of a motion for a nonsuit at the close of 
plaintiff's case, namely: 

“If the court please, I move for a nonsuit on the ground that it appears by 
the plaintiff’s own witnesses that the wall, at the time that the goods were re- 
moved and the roof taken off, was in a very shaky condition. There is nothing 
shown to show any change since the date of the fire on March 14th, and nothing 
to show any change since the adjusters of the two parties had agreed upon and 
settled the amount of the loss. * * * May I urge the other ground, your 
honor, that the additional loss, if any there be, is shown by the evidence of the 
plaintiff’s own witnesses to be the result of their acts in removing the roof beams, 
and in removing the contents of the second floor without properly protecting the 
walls from caving in? 

“The Court: I think that is a question of fact. It may be that they did not 
protect the property properly. The jury will have to say as to that.” 

We find no error in the court’s ruling. The motion for a directed verdict 
was properly refused, first, because it ignored the fact that the defendants con- 
ceded liability for the smaller sum; and, secondly, because the court submitted 
to the jury the issue of fact referred to in the above excerpts, and its verdict 
shows such facts were unfounded. 

We have not overlooked that it is now contended that the condition of the 
wall was taken into account by the appraisers in fixing the smaller amount of 
damages, and that the insured was therefore limited to such amount; but we do 
not find any place in the record where this issue of fact, which was contradicted 
by testimony on the part of the plaintiff, or indeed any other of the contentions 
now made, were made the subject of rulings and exceptions which we are now cal- 
led on to review. 

Finding no error in such rulings of the court as were excepted to and as- 
signed, the judgment is affirmed. 
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JACK et al. v. FARM PROPERTY MUT. INS. ASS’N OF IOWA. 
(No. 38652.) 
Supreme Court of Iowa. Feb 7, 1928. 
217 Northwestern Reporter 816. 

1. INSURANCE—INSURER ISSUING ADDITIONAL POLICY TO EXEC- 
UTOR OF WILL OF ORIGINAL INSURED WAIVED WANT OF SOLE 
AND UNCONDITIONAL OWNERSHIP. 

Fire insurer, issuing additional policy in name of executor of will of original 
insured’s estate and receiving payment of assessments thereon, with knowledge, 
from application and facts known to agent soliciting it, that original insured was 
dead and application made by administrator, waived and was estopped to assert 
invalidity of policy because insured was not sole and unconditional owner of 
insured property. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 


2. INSURANCE—INSURER NOTIFIED OF LOSS, SENDING ADJUSTER, 
NOT STATING CHARACTER OF PROOF REQUIRED, AND ACCEPT- 
ING FORMAL PROOF WHEN DELIVERED, WAIVED FURNISHING 
OF PROOF WITHIN TIME REQUIRED (CODE 1927, §§ 8978, 8979, 8986). 
Insurer notified of fire and character of loss by letters from its agent and 

owner of insured property, sending its adjuster, who was fully advised of loss, 

making no requirements in its correspondence as to character or proof of loss, 
and accepting formal proof when delivered by executor, held to have waived and 
estopped itself to insist on furnishing proof of loss within time required by by- 

laws and Code 1927, §§ 8978, 8979, 8986. 

(For other cases, see Insurance, Dec. Dig. § 561.) 


3. INSURANCE—EXECUTION OF MORTGAGE FOR AMOUNT OF VALID 
LIENS AGAINST INSURED REALTY IN EXECUTOR’S HANDS DID 
NOT VITIATE POLICY. 

Execution of mortgage on insured realty for amount of and for sole purpose 
of paying valid claims constituting liens against property in hands of executor, 
held not to vitiate policy; there being no increase in hazard. 

(For other cases, see Insurance, Dec. Dig. § 330[3].) 


4. INSURANCE—DESCRIPTION OF BUILDINGS AS RESPECTS LOCA- 
TION HELD MUTUAL MISTAKE JUSTIFYING REFORMATION OF 
FIRE POLICY. 

Description of insured buildings as located on northwest quarter, instead of 
northeast and southeast quarter, of certain section, held mutual mistake in tech- 
nical description of realty, justifying reformation of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 


5. INSURANCE—POLICY MAY BE REFORMED TO CORRECT ERRO- 
NEOUS TECHNICAL DESCRIPTION OF REALTY ON WHICH 
BUILDINGS ARE LOCATED. 

An insurance policy may be reformed, in a proper case, in respect to erroneous 
technical description of realty on which insured buildings are located. 


(For other cases, see Insurance, Dec. Dig. § 143[4].) 


Appeal from District Court, Van Buren County; F. M. Hunter, Judge. 

Action in equity for the reformation of an insurance policy and to recover 
judgment for an amount claimed to be due under said policy. Decree was entered 
as prayed, and the defendant appeals. Affirmed. 

Geo. Wambach, of Des Moines, and Robert R. McBeth, of Keosauqua, for 
appellant. 

Newbold & Newbold, of Keosauqua, and James P. Starr, of Fairfield, for 
appellees. 

Faviite, J. One C. A. Carter was the owner of certain real estate in Van 
Buren county. On November 2, 1918, Carter made application for an insurance 
policy in the appellant company in the sum of $1,000. The application was ac- 
cepted and the policy issued November 21, 1918. Carter died July 19, 1922, tes- 
tate. By the terms of his will the real estate in controversy passed to his widow 
Martha, who died testate on December 25, 1922. By her will she devised the 
real estate in question to her daughter, Mattie A. Jack. George L. Jack, the hus- 
band of said Mattie, was duly appointed executor of the estate of C. A. Carter, and 
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also executor of the estate of Martha. On December 7, 1922, Jack, as executor of 
the estate of C. A. Carter, made application for additional insurance upon the 
property in question in the sum of $1,000. This was issued in the form of an ad- 
dition to the original policy. issued to Carter. On October 25, 1923, the dwelling 
house covered by said policy and the addition thereto was totally destroyed. This 
action is to recover the amount claimed to be due under the original policy and 
the addition thereto. 


{1] I. It is contended that Jack, as executor of the will of C. A. Carter, had no 
insurable interest in the property, and therefore the additional insurance of $1,000, 
which was obtained by him as such executor, was void. The appellant invokes the 
familiar rule that an insurable interest in the property is necessary to the validity 
of a contract of insurance. The policy in question provides that it is to be void “if 
the interest of the insured be other than unconditional and sole ownership.” To 
this contention of the appellant the appellees plead estoppel and waiver. The ap- 
plication for the additional insurance recited that it was the “application of C. A. 
Carter Est. of Bentonsport, county of Van Buren, Iowa, to the Farm Property Mu- 
tual Insurance Association of Iowa, for additional insurance to be added to and 
made a part of my policy No. 21046, issued by your association.” The application 
is signed: “G. L. Jack, Admr. C. A. Carter Est., Applicant.” It clearly appears 
that the appellant, not only by virtue of said application but by the facts known 
to the agent who solicited the same, was fully advised of the fact of the death 
of the original insured and that the application was made by Jack as executor 
(administrator) of the estate of said Carter. The additional policy of insurance 
was issued in the name of G. L. Jack, administrator of the C. A. Carter estate. 
Thereafter the association received payments of assessments on said policy. Hav- 
ing been truthfully and correctly informed in regard to the facts respecting the 
title and having issued its policy with knowledge of said facts, the case presented 
a case of waiver and estoppel and the policy was not rendered invalid by reason 
of the fact that the insured was not the “sole and unconditional owner of the 
premises.” Wisdom y. Farm Property Mutual Insurance Association, 199 Iowa, 
408, 202 N. W. 4; Funk v. Anchor Fire Insurance Co., 171 Iowa, 331, 153 N. W. 
1048; Norem v. Iowa Imp. Mutual Insurance Association, 196 Iowa, 983, 195 N. 
W. 725. See, also, Terry v. American Ins. Co., 202 Iowa, 1291, 211 N. W. 716. 

[2] II. It is contended that the appellees failed to furnish any proof of loss 
as required by the by-laws of the appellant company, and the statute. Code, §§ 
8978, 8979, and 8986, provide that notice and proof of loss must be filed within 60 
days from the time the loss occurred, and the by-laws of the appellant com- 
pany contain a similar provision. 


On October 27, 1923, the agent of the appellant wrote the appellant informing 
them that the property insured under policy No. 21046, C. A. Carter, had been des- 
troyed by fire the preceding night, and that it was a total loss. On November 
28, 1923, Mattie A. Jack, the devisee under the will of Martha, wrote the ap- 
pellant advising it of the fire and making complaint that nothing had been heard 
in regard to a settlement for the loss. This letter was replied to by the president 
of the appellant company on November 30, 1923, acknowledging receipt of the let- 
ter and stating that “proof of loss has never been filed, and until this is done 
we con do nothing.” On December 16, 1923, Mattie Jack again wrote appellant, re- 
ferring to her former letter and stating the date of the fire, that the loss was a total 
loss, and informing the appellant that it had sent an adjuster who had settled 
promptly and satisfactorily for the personal property destroyed, but that the loss 
to the building had not been adjusted. This letter was replied to on December 
20, 1923, by the president of the appellant company, in which he stated that the ap- 
pellant did “not know who the executor of the estate is, or whether the estate 
has been settled, and what interest you may have in the property,” and also stat- 
ing that “no claim of loss so far has been filed.” On December 27, 1923, Jack 
called at the office of the appellant company in Des Moines. He was informed 
by the president of the company that it was too late to file proof of loss, but at 
the time the president furnished Jack with a blank proof of loss which was filled 
out and delivered to the president of the company, who promised Jack to sub 
mit the same to the company’s attorney, stating that it was a legal question as 
to whether being late two days in filing proof of loss would make any difference. 
Subsequently the attorney wrote Jack in regard to the matter. Upon the entire 
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record in regard to the matter of proof of loss we are constrained to hold that 
formal proof was waived by the appellant. 

In Mickey v. Burlington Insurance Co., 35 Iowa, 174, 14 Am. Rep. 494, we 
considered a somewhat similar situation, where proof of loss was filed too late 
and the same was taken by the company under advisement, and we said: 

“It was competent for defendant to waive the required promptness in the 
proof of loss, and if proof was afterward submitted which it promised to con- 
sider, agreeing to notify plaintiff of the result thereof, this action would estop it 
from pleading the delay, either in making the proof or commencing the suit. The 
assured could well rely upon the good faith of defendant in respect to these 
agreements, and govern his actions accordingly.” 

In Dyer v. Des Moines Insurance Co., 103 Iowa, 524, 72 N. W. 681, we said: 


“Good faith required in this case * * * that, upon the receipt of the 
proofs of loss, if appellant was not satisfied therewith, it should have specified 
its objections thereto, to the end that they might have been perfected, if possible. 
Appellant having failed to specify the objections now urged to the proofs of loss 
at a time when they might have been remedied, it should not now be heard to 
urge those objections.” 

See, also, Nicholas v. Insurance Co., 125 Iowa, 262, 101 N. W. 115; Pringle 
v. Des Moines Insurance Co., 107 Iowa, 748, 77 N. W. 521. 


Upon the record in this case and under the well-established rules of law, we 
think it must be held that the appellant waived formal proof of loss. It had full 
and complete notice of the fact of the fire and the character of the loss, not only 
by letter from its own agent but from Mattie Jack, and sent its adjuster, who 
was fully advised of the loss. It made no requirements in its correspondence as 
to the character of proof of loss which it required, and the conduct of its pres- 
ident in accepting the formal proof of loss when executed and delivered to him 
by the executor, together with all the other facts and circumstances, is sufficient 
to sustain a finding of a waiver on the part of the appellant of formal proof of 
loss and to estop it from insisting that such proof of loss was not furnished. 

[3] III. It 1s contended that the execution of a mortgage on the real estate 
by Mattie Jack, the beneficiary under the will, vitiated the policy. The by-laws 
of the company provide that unless written permission is obtained, the association 
shall not be liable under the policy “if there be a lien or incumbrance thereon 
created by the voluntary act of the insured and within his control.” The mort- 
gage in question was given by Mattie Jack, the devisee of the real estate, and 
the undisputed evidence shows it was given for the amount of valid claims against 
said estate and for the sole purpose of paying such claims which were liens 
against said property. There was no increase whatever in the hazard, but the 
mere shifting of the form of security from claims against the property in the 
hands of the executor to the same amount represented in the form of a mort- 
gage executed by the beneficiary. Under such circumstances, there was no in- 
crease in the hazard and no such change in the situation as vitiated the policy. 
State Central Savings Bank v. St. Paul Fire & Marine Ins. Co., 184 Iowa, 290, 
168 N. W. 201; Winsor & Son v. Mutual Fire & Tornado Association, 170 lowa, 
521-533, 153 N. W. 97; Weigen v. Council Bluffs Insurance Co., 104 Iowa, 410, 
73 N. W. 862; Greenlee v. Mercantile Insurance Co., 102 Iowa. 427, 71 N. W. 
534, 63 Am. St. Rep. 455. 

[4, 5] IV. The policy described the property as that of C. A. Carter, and 
that the buildings were located on the northwest quarter of section 35, township 
69 north, range 9. This was an incorrect description of the real estate. The land 
that Carter‘owned was partly in the northeast quarter and partly in the southeast 
quarter of said section 35, and the house which was insured was on said property 
and was the only house owned by said insured. It was a clear case of mutual 
mistake of the parties as to the technical description of the real estate upon which 
the buildings were located. The evidence was ample to justify the court in re- 
forming the policy of insurance in this regard. That a policy of insurance may 
be so reformed in a proper case is well established. Den Hartog v. Home Mu- 
tual Insurance Association, 197 Iowa, 143, 196 N. W. 944; Norem v. Iowa Imp. 
Mutual Ins. Co., 196 Iowa, 983, 195 N. W. 725; Salmon v. Farm Property Mu- 
tual Insurance Association of Iowa, 168 Iowa, 521, 150 N. W. 680; Fitchner 
v. Fidelity Mutual Fire Insurance Association, 103 Iowa, 276, 72 N. W. 530; 
Carey v. Home Insurance Co., 97 Iowa, 619, 66 N. W. 920. 





e 
S 
n 
n 
d 
t 
S 
e 
e 


as es 66 


i ee ed 


' 


a | 


Fire] Kinne et al. v. Farmers’ Mut. Fire Ins. Co. 751 


We find no error in any of the matters urged by the appellant which would 
require a reversal of the trial court, and the decree appealed from must be, and 
it is, affirmed. 

Stevens, C. J., and Evans, Kindig, and Wagner, JJ., concur. 


KINNE et al. v. FARMERS’ MUT. FIRE INS. CO. OF 
HILLSDALE COUNTY. (No. 98.) 
Supreme Court of Michigan. Feb. 14, 1928. 
217 Northwestern Reporter 755. 
2. INSURANCE—FORFEITURE OF RIGHTS OF INSURED UNDER POL- 
ICY IS NOT FAVORED. 


Forfeiture of right of insured under policy is not favored and construction 
requiring forfeiture is not indulged in, unless clearly warranted. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—CHILDREN OF MEMBER OF MUTUAL FIRE INSUR- 
ANCE COMPANY, CONTINUING PAYMENT OF ASSESSMENTS, 
HELD ENTITLED, AS MEMBERS, TO RECOVER UNDER POLICY; 
NOTWITHSTANDING FAILURE TO PAY FEE REQUIRED OF NEW 
MEMBERS; “HEIRS.” 


Where devisees of member of mutual fire insurance company, to whom prop- 
erty insured was given, continued to pay assessments levied on them after m- 
sured’s death, such devisees, who, as: her children, were also heirs at law of in- 
sured, were entitled to recover under policy under provision that persons effect- 
ing insurance and their heirs should be held as members, and right of membership 
was not forfeited by failure to pay sum required of persons becoming members, 
since provisions of policy permitting forfeiture for default in payments were not 
applicable to change of title occasioned by death of insured; word “heirs” not 
being limited so as to exclude children of insured taking under will. 

(For other cases, see Insurance, Dec. Dig. § 55.) 


Error to Circuit Court, Hillsdale County; Harry J. Dingeman, Judge. 

Action by Florence B. Kinne and others against the Farmers’ Mutual Fire 
Insurance Company of Hillsdale County. Judgment for plaintiffs, and defendant 
brings error. Affirmed. 

Defendant, as its name imports, is a mutual fire insurance company. On 
November 17, 1921, it issued its policy of insurance to Jennie B. Kinne upon 
the dwelling house on a farm owned by her in Moscow township in Hillsdale 
county. She died January 25, 1922, and by her will the farm was given to her 
children, the plaintiffs in the instant case who were her heirs at law. They con- 
tinued the payment of all assessments levied by defendant, including those on 
an additional $500 added to the policy by and through the agent of defendant 
for that township who issued the original policy, and who then had knowledge 
of the death of Mrs. Kinne. The house was destroyed by fire, and it is admit- 
ted that, if plaintiffs are entitled to recover, they are entitled to recover the full 
amount of the policy. The following provisions of defendant’s charter are deemed 
important by counsel : 

“(14) All persons effecting insurance in this company, and also their heirs, 
administrators or assigns, continuing to be insured, shall thereby become and be 
held as members of said company during the period of their insurance, and shall 
be bound to pay their proper share of all losses and such necessary expenses as 
may accrue to said company. But any member may withdraw at any time by 
giving his policy to the secretary and paying his or her proportion of all losses 
and expenses due from him or her to said company.” 

“(16) Any person becoming a member of this association shall pay to the 
secretary, who is to act as agent before mentioned, the sum of one dollar, to- 
gether with ten cents on each one hundred dollars insured.” 

“(19) That part of the assessment roll belonging to each township shall be 
copied into a book belonging to said township. Each member shall pay his or 
her assessment to the treasurer of said company, or to his agent, within thirty 
days after being notified of the amount of said assessment. But in default of 
such payment, and at the time above mentioned, it shall be lawful for the sec- 
retary of said company to cancel the policy or policies of any and all such de- 
faulters, and the collection of such assessment or assessments may be made ac- 
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cording to law. And the above named assessment roll shall be evidence in all 
courts of law that the amount assessed is due this company and payable by the 
person or persons so assessed.” 

“(24) The insurance of any member shall cease upon the changes of title 
to the property insured; but he or she shall be holden for all assessments until 
his or her policy is legally: withdrawn.” 

It is insisted on behalf of defendant that plaintiffs are not members oi de- 
fendant company, and that the policy was voided under section 24 of the char- 
ter, and that the date of its voidance was the date the property was assigned 
to plaintiffs by the probate court which antedated the date of the fire. 

Argued before the Entire Bench. 

Ferris D. Stone, of Detroit, for appellant. 

Paul W. Chase and W. D. Grommon, both of Hillsdale, for appellees. 

FeLtows, J. (after stating the facts as above). [1l, 2] This court has quite 
consistently held that mutual insurance companies such as defendant insure only 
their members, and that membership in such companies may not be obtained by 
estoppel; the latest speaking of the court being in the case of Crank v. State 
Mutual Rodded Fire Insurance Co., 239 Mich. 642, 214 N. W. 962. But plain- 
tiffs do not claim to be members by estoppel. They claim to be members by 
reason of the provisions of section 14. They claim that, from the death of their 
ancestor, they have continued to pay all assessments levied pursuant to section 19 
of the charter, none of which were tendered back until the day of the trial, have 
taken out additional insurance, and have therefore continued their membership 
granted by that section. While defendant’s .secretary testifies that defendant has 
not relied on the provision of section 24 in cases where the fire occurred before 
the estate is closed, it is obvious that, if defendant’s contention is accepted, on 
the death of a memberthe insurance is at an end, and what has been done as a 
matter of grace does not alter the law. Upon the death of the owner, the title 
passes to the heir, subject to debts and expenses of administration. The heir 
takes title as of the date of that event rather than as of the date of the final 
order of the probate court, and, unless the provisions of section 14 make him 
a member, the policy is forfeited. Forfeitures are not favored in the law, and, 
before we give a construction to these provisions which would operate to work 
a forfeiture, we should be pretty well satisfied of our grounds. 

[3] Section 16, invoked by defendant, is manifestly applicable to new pol- 
icies. To hold that the heir did not become a member until and unless he took 
all the steps necessary to procure a new policy would render the provisions of 
section 14 meaningless, and of no value. They were placed in the charter for a 
purpose, and we think that purpose is obvious, and should be given effect. They 
were placed there to prevent the lapsing of the policy on the death of the insured, 
to permit the heir to step into the shoes of the ancestor, and by continuing the 
payment of the assessments, to continue the insurance in force for his benefit. 
If the provisions of section 14 had this purpose, and we think it had, it neces- 
sarily follows that the provisions for forfeiture found in section 24 do not have 
reference to a change of title occasioned by the death of the insured. 

It is suggested, rather than urged, that plaintiffs took under the will rather 
than under the statute of descent, and therefore were not heirs. But we do not 
think the word “heirs” should be given so narrow or technical meaning. Speak- 
ing of that word, Mr. Justice Cooley, who wrote for the court in Hascall vy. Cox, 
49 Mich. 435, 13 N. W. 807, said: 

“But in common speech the word is frequently used to indicate those who 
come in any manner to the ownership of any property by reason of the death 
of an owner, and may then include next of kin and legatees as well as those who 
take by descent.” 

The judgment will be affirmed. 

North, Wiest, Clark, McDonald, and Sharpe, JJ., concur. me 

Flannigan, C. J., and the late Justice Bird, took no part in this decision. 
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WORLD FIRE & MARINE INS. CO. v. S. C. LUSCO. (No. 26804.) 
Supreme Court of Mississippi, Division B. Jan. 23, 1928. 
115 Southern Reporter 346. 

Appeal from Circuit Court, Bolivar County, Second District; W. A. Alcorn, 
Ir., Judge. 

“Not to be officially reported.” 

R. L. McLaurin, of Vicksburg, and Clark, Roberts & Hallam, of Cleveland, 
for appellant. 

Shands, Elmore & Causey, of Cleveland, for appellee. 

Eturipck, P. J. §S. C. Lusco had two policies of fire insurance with the 
appellant company. The company, through some of its sources of information, 
obtained information that the risk was not a desirable one, and instructed its 
local agency to take up and cancel the policies of insurance under the provision 
therein to cancel same. The insured was notified of the company’s intention to 
cancel the policies, and carried the policies to the local agency at Shaw, Miss., 
and was told by the agent in charge that the policies would not be canceled un- 
til other policies were obtained in their places, unless the insured should be no- 
tified to the contrary. At least, this was the testimony of the plaintiff, Lusco. 
He left the policies in the insurance office with this understanding, but later re- 
turned, and, according to plaintiff’s evidence, the policies were redelivered to him 
for the purpose of conducting negotiations with a bank for a loan to pay off a 
debt which Lusco owed. 

Mrs. House, who was in charge of the insurance agency at the time, took up 
with other companies the proposition of securing policies in lieu of the policies 
here involved. She was unable to obtain policies in the sum of $3,000, the amount 
for which the policies here involved were written, but got an agent of another 
company to issue a policy of $2,000, with the understanding that he (the agent) 
and Mrs. House would divide the commission on said policy. This $2,000 policy 
was turned over to Mrs. House, but was never delivered to Lusco. This occurred 
on Saturday afternoon. 

On Sunday Lusco went to Vicksburg. On Sunday night, or early Monday 
morning, the residence in which Lusco lived, and in which the furniture consti- 
tuting the subject of the insurance was located, was burned. Lusco made appli- 
cation for blanks to make proof of loss, which the company declined to furnish 
—— theory that the policies had been canceled, and suit was brought on the 
policies. 

Mrs. House testified for the appellant. She stated that the policies were de- 
livered to her by Lusco under notice to surrender them for cancellation, and that 
she told him the policies would not be canceled until she procured other policies, 
or until he received notice that she had failed to do so. She testified that she 
then placed the policies in a folder in a desk in her office; that cancellation al- 
ways dated from noon of some date; that after Lusco had left the policies he 
returned and desired to get the policy on the barber shop furniture for the pur- 
pose of making a loan; that she turned that policy over to him; and that it was 
placed with the bank. She testified that she did not turn over to him the policy 
covering the furniture in the dwelling house in which Lusco lived. She further 
testified that on Saturday night her office was broken into through a rear win- 
dow, and the policy taken -by whoever entered the building. She disputed Lusco’s 
claim that she redelivered to him the policy on his household furniture. This 
made an issue of fact for the jury. 

_ By section 5873, Hemingway’s Code 1927 (section 2615, Code of 1906), it 
is provided that: 

“Every person who solicits insurance on behalf of any insurance company, 
or who takes or transmits, other than for himself, an application for insurance, 
or a policy of insurance, to or from such company, or who advertises or other- 
wise gives notice that he will receive or transmit the same, or who shall receive 
or deliver a policy of insurance of any such company, or who shall examine or 
inspect any risk, or receive, collect or transmit any premium of insurance, or make 
or forward a diagram of any building, or do or perform any other act or thing 
in the making or consummation of any contract of insurance for or with any such 
insurance company, other than for himself, or who shall examine into or ad- 
just or aid in adjusting any loss for or on behalf of any such insurance company, 
whether any of such acts shall be done at the instance or request or by the em- 
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ployment of the insurance company, or of or by any broker or other person shall 
be held to be the agent of the company for which the act is done or the risk is 
taken as to all the duties and liabilities imposed by law, whatever conditions or 
stipulations may be contained in the policy or contract; such person knowingly 
procuring by fraudulent representations payment, or the obligation for the pay- 
ment of a premium of insurance, shall be punished by a fine of not less than one 
hundred dollars nor more than five hundred dollars, or be imprisoned for not more 
than one year.” 

In view of this statute we think, Mrs. House, being in charge of the busi- 
ness of the insurance company, having redelivered the policy to Lusco, according 
to the evidence of the plaintiff, which evidence was accepted by the jury, and the 
jury having the right to decide issues of veracity between the plaintiff and said per- 
son, that the policy was not, in fact, canceled, but remained in force and has the 
same effect as though it had never been delivered to said agent for cancellation. 

It is also insisted that a clause in the policy provided that it should be void 
if other insurance was obtained on the property insured, whether such insurance 
was valid or not; that the policy for $2,000, obtained by Mrs. House, but not de- 
livered to Lusco, constituted an existing policy of insurance upon the said prop- 
erty regardless of whether it was valid or not, and voided the policy here in 
question. We do not think this contention is sound. The arrangement between 
Mrs. House and the other insurance agent for a division of the commission shows, 
we think, that she was not the agent of Lusco in obtaining the insurance, and 
that the policy of insurance did not become operative as a policy because it was 
not delivered to Lusco. It has the same effect as if the policy remained in the 
office issuing it, undelivered to Lusco, and does not therefore constitute an ex- 
isting policy. It necessitated the delivery of the policy to make it effective. We 
think that Mrs. House’s testimony shows that she was not the agent of Lusco 
in obtaining this insurance, but that she was, in fact, the joint representative of 
the company issuing it, under the above-named statute. 

The judgment of the court below is therefore affirmed. 

Affirmed. 

Pack, J., took no part in this decision. 


WATSON v. FIREMEN’S INS. CO. 
Supreme Court of New Hampshire. Belknap. Jan. 3, 1928. 
140 Atlantic Reporter 169. 

1. INSURANCE—FIRE RESULTING FROM USE OF GASOLINE PRO- 
HIBITED BY POLICY IS NOT WITHIN POLICY, REGARDLESS OF 
WHETHER INSURED KNEW OF ITS USE. 

Under fire policy prohibiting all use of gasoline within building, risk in- 
curred from its use is outside terms of policy, whether insured knew of use 
or not. 

(For other cases, see Insurance, Dec. Dig. § 326[3].) 


2. INSURANCE—TEST IN CONSTRUING POLICY IS WHAT REASON- 
ai PERSON IN POSITION OF INSURED WOULD HAVE UNDER- 
S D. 

In construing language of policy, test is not what insurer intended words to 
mean, but what reasonable person in position of insured would have understood. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE—PROVISION OF FIRE POLICY EXCUSING FAILURE 
TO COMPLY WITH WARRANTIES AS TO PORTIONS OF PREM- 
ISES OVER WHICH INSURED HAD NO CONTROL APPLIED TO 
ALL PARTS OF BARN INSURED. , 
Provision of fire policy that policy should not be affected by insured’s fail- 

ure to comply with warranties as to any portion of premises over which insured 

has no control must be taken to mean any part of barn insured, where barn was 
only property covered. 
(For other cases, see Insurance, Dec. Dig. § 308.) 


4. INSURANCE—TIME DURING WHICH INSURED LACKS CONTROL 
IS IMMATERIAL UNDER FIRE POLICY EXCUSING BREACH OF 
WARRANTIES, WHERE INSURED HAS NO CONTROL OVER PREM- 
ISES. 


Under provision of fire policy, that policy should not be affected by insured’s 
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failure to comply with warranties in any portion of premises over which insured 
had no control, lapse of time during which insured is out of control of premises 
is immaterial. 

(For other cases, see Insurance, Dec. Dig. § 308.) 


6. INSURANCE—WHETHER INSURED WAS IN “CONTROL” OF PART 
OF BARN WHICH SON OCCUPIED IN POURING GASOLINE IN AU- 
TOMOBILE HELD FOR JURY. 

Question whether insured had control over portion of barn which his ‘son 
occupied in pouring gasoline into automobile tank by light of ordinary kerosene 
lantern held for jury in action on fire policy prohibiting use of gasoline under 
such circumstances, where policy contained provision that policy was not affected 
by failure to comply with warranties “in any portion of the premises over which 
the insured has no control”; “control” ‘necessarily including power to determine 
what acts shall be done upon premises. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

7. INSURANCE—WHETHER TRUCK USED BY PARTNER’S SON AT 
HIS OWN EXPENSE WAS USED IN PARTNERSHIP BUSINESS 
HELD FOR JURY AS RESPECTS RECOVERY ON FIRE POLICY. 
Under evidence that son of partner hired truck, paying all gas and expense 

himself, held, that the question whether operation of truck by son im transporta- 

tion of father and himself to work was partnership business was for the jury 
as regards contention that father was in control of insured premises through agency 
of his partner, precluding recovery on fire policy for breach of condition. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Assumpsit by Charles H. Watson against the Firemen’s Insurance Company 
to recover on two policies of fire insurance. Defendant’s motion for a directed 
verdict was granted at the close of plaintiff's evidence, and plaintiff brings ex- 
ception under an agreement entitling him to judgment if the exception to the or- 
der is sustained. Judgment for plaintiff. : j 

Wayne M. Plummer, Owen & Veasey, and S. Owen, all of Laconia, for plain- 
tiff. 

Jewett & Jewett and Theo. S. Jewett, all of Laconia, for defendant. 

Peas.LEE, C. J. [1] In this action to recover upon policies of fire insurance 
the question presented by the case as transferred is whether there was any evi- 
dence from which it could be found that the origin of the fire was a risk insured 
against. The cause of the fire was an explosion, resultant from pouring gasoline 
into an automobile tank, by the light of an ordinary kerosene lantern. In the 
original policies all use of gasoline within the buildings was prohibited. This, un- 
der our decisions, would put the risk outside the policies, whether the insured 
knew of the use or not. Badger v. Platts, 68 N. H. 222, 44 A. 296, 73 Am. St. 
Rep. 572. The reason for this conclusion is that the risk incident to such use 
is one that “the defendants expressly refused to assume. * * * ” Wheeler 
v. Traders’ Ins. Co., 62 N. H. 326, 329, 

By a subsequent contract, attached to one of the policies, certain uses of gas- 
oline were permitted. The right was given to keep two automobiles in the barn, 
and stipulations as to such use (called warranties) were a part of the agreement. 
That involved here reads: : : 

“2. That the opening, filling, or emptying of any gasoline reservoir of any 
automobile while the same is contained in the within described buildings shall be 
done by daylight or by incandescent electric light only, and that there shall be no 
other artificial light and no fire or blaze in the room when such reservoir is open. 

*? 


Following these provisions is a statement that: 

“This policy shall not be affected by failure of the insured to comply with 
any of the warranties of this permit in any portion of the premises over which 
the insured has no control.” 

It is evident that the contract made differed vitally from those considered in 
the cases upon which the defendant relies. The dangers incident to certain uses 
of gasoline were insured against generally; and as to the excluded uses, the de- 
fendant undertook the risk if the use was in any portion of the premises over 
which the plaintiff had no control. The rule that there is no liability when for- 
bidden acts are done by one “in whose possession and control” the premises “have 





756 The Insurance Law Journal, Vol. 70 [May, 1928 


been placed by the insured” (Liverpool & London & Globe Ins. Co. v. Gunther, 
116 U. S. 113, 6 S. Ct. 306, 29 L. Ed. 575) is not applicable here. 

The act with which the defendant seeks to charge the plaintiff was done by 
the plaintiff's son, in the plaintiff’s absence. But because the plaintiff had the 
right to determine what should or should not be done upon the premises, it is 
claimed that he had such control thereof that the act could not be found to be 
within the terms of the contract of indemnity. 

The meaning of the word “control,” as here used, is a new question in this 
jurisdiction, and one upon which little authority is to be found elsewhere. The 
term was evidently chosen deliberately and with an appreciation on the part of 
the defendant that it has its limitations. Had right of possession or right to con- 
trol been intended, it is a fair inference that it would have been so stated. In- 
stead thereof the insurer used the term of more limited application, and its rights 
are to be determined accordingly. 

The phrase under consideration is not one having an exact and technical de- 
finition, which necessarily excludes any other interpretation; and much depends 
upon the point of view from which the problem is approached. Looking at the 
question solely from the insurer’s standpoint, and giving to each word used the sig- 
nificance most favorable to that party, there would be ground for the contention 
that the exception applied only when the insured had formally surrendered pos- 
session and authority over the premises for a definite period; that is, when they 
were held under a lease. 

[2] It is hardly necessary to cite authority for the refusal to adopt such a 
method of interpretation. This was language used by the insurer to the insured. 
The test is not what the insurer intended its words to mean, but what a reason- 
able person in the position of the insured would have understood them to mean. 
Fitch Co. v. Phoenix Ins. Co., 82 N. H. 318, 133 A. 340, and cases cited. “Men 
have a right to be dealt with with some some regard for the state of mind and body, 
of knowledge and business, in which they are known actually to exist.” Delancey v. 
Rockingham, etc.,. Ins. Co., 52 N. H. 581, 590. 

The evident purpose of the exception from the terms of the warranties was 
to relieve the insured, to some extent, from the application of the rule that his 
nonpatticipation in the forbidden use was immaterial. Such being the object in 
view, there is fair reason to conclude that the plaintiff would understand that 
he was insured if the forbidden use should be made “without his fault,” as he 
would express it. This might well be thought to be “the meaning which [the words] 
convey to the common mind.” Stone v. Granite State Fire Ins. Co., 69 N. H. 
438, 441, 45 A. 235, 237. Upon such an interpretation of the contract, he was in- 
sured against this risk if the act was done without his authority, consent, knowl- 
edge, or culpable ignorance. Insurance Company of North America v. McDowell, 
50 Ill. 120, 99 Am. Dec. 497. 


If this should be thought to be too broad an application of the proviso, there 
is, upon the particular facts of this case, other similar ground upon which the de- 
fendant’s claim of nonliability as matter of law should have been denied. Even 
taking a schoolman’s view of the language, rather than that of the farmer and port- 
able mill operator to whom it was addressed, it does not conclusively appear that 
the defendant is not liable. . 

[3] In its ordinary acceptance, “control” means regulating or directing power. 
In the sense that, as owner, the plaintiff could have determined in advance what 
uses the premises should be put to, he had control. Of course, this is not what the 
term means here, for such a construction would make the stipulation in question 
wholly nugatory. It plainly contemplates a situation where, for a greater or less 
period, the plaintiff had given over to another the power to decide what should be 
done. It applies to parts of the premises as well as to the place taken as a whole. 
The sanguage is, “Any portion of the premises.”” The premises concerning which this 
additional contract was made consisted of one barn only, and therefore the above 
phrase must be taken to mean any part of the barn. 


There is nothing in the contract requiring the insured to retain control, or to 
exercise any supervision over the control of others. The plaintiff is not outside his 
legal rights because he did not do these things. Even if it were to be held that he 
was bound to take care to prevent forbidden uses which he had reason to anticipate 
might be made, it would not change thie situation here, since there was evidence that 
there was nothing to lead him to think such an event might occur. 
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it would be entirely feasible for the plaintiff when surrendering control, as for 
example by a lease, to stipulate against any acts in violation of the policy and to re- 
serve supervisory authority. But the policy contract does not require this. The 
thought expressed by the contract is that the plaintiff may give over control to an- 
other, in an honest way, and that when this is done the risk incident to the prohibited 
act is assumed by the insurer. 

The exception is not limited to instances where there has been a formal sur- 
render of control, as in the case of a holding under a lease. It does not require that 
the real estate be out of the legal possession of the owner. It contemplates the pres- 
ence upon the premises of automobiles owned by third persons, for provision is made 
as to those belonging to guests. It was made with the expectation that gasoline 
would be put into cars while in the barn, as the manner in which that might be done 
is fully described. 

There is no stipulation as to the length of time that lack of control must 
continue. If it existed at the time of the transaction in question, it is sufficient. The 
exception of acts done when the insured had no control shows an intent to pro- 
tect him to acts extent for loss on account of damage done to his property by third 
persons. It is not dependent upon the length of time during which control by the 
plaintiff was lacking. If that time was of sufficient duration to permit the doing of 
the act in question, it was as much within the exception as though it continued in- 
definitely. 

[4] Considered in terms of weeks, months, or years, the premises were under 
the plaintiff's control. But the transaction in question was a matter of moments. 
And as the object of the policy was to protect the plaintiff when out of control, 
elapse of time is unimportant, if it be great enough to admit of the act being done. 
The act was momentary, and for the moment the son was in control. 


Some of the stipulations to which the exception applies have to do with the 
storage of inflammable or explosive substances. They involve static conditions ra- 
ther than transitory acts. As to these provisions, longer periods of time are ordin- 
arily involved, and existing conditions as to control would be more easily perceived 
because of that fact. But the test for ability to control is not different from that 
applicable here. 

In order for the defendant to prevail, the contract must be construed to mean 
right of control rather than a present physical ability to regulate the doing of the 
forbidden act. But that is not the language of the contract. Control, not right to 
control, is made the test. At the time in question, it was physically impossible for 
the plaintiff to prevent the act which was done. Under these circumstances, it would 
not be unreasonable to conclude that the plaintiff had no control. 


So far as the decided cases go, they sustain the conclusion reached here. In 
determining whether a subordinate train hand was in control of a train, it was de- 
cided that, while the usual situation was otherwise, yet it might be that he had con- 
trol for the time being. Caron v. Boston & A. R. Co., 164 Mass. 523, 42 N. E. 112. 
See, also Davis v. N. Y., N. H. & H. R. Co., 159 Mass. 532, 34 N. E. 1070; Fairman 
v. Boston & A. R. Co., 169 Mass. 170, 47 N. E. 613. In such situations, the question, 
Who was in control, is usually one of fact for the jury. Donahoe v. Old Colony R. 
Co., 153 Mass. 356, 26 N. E. 868; Steffe v. Old Colony R. Co., 156 Mass. 262, 30 N. 
E. 1137. “To control the matter it would seem to be necessary that [the insured] 
should have had some knowledge of what was being done in this building. It does 
not seem to me that an owner can be held to the duty of controlling that of which 
he does not know.” Royal Exch. Assur. of London v. Thrower (D. C.) 240 F. 811, 
es See, also, North British, etc., Co. v. Union Stockyard Co., 120 Ky. 465, 87 S. 

» ees 

Control of the premises necessarily includes power to determine what acts shall 
be done upon them. For the time being, such power was lacking. If it be said that 
the occasion is too transitory, the inquiry at once arises, What period of time would 
be sufficient? If the owner has no power to prevent the act, why should he be 
thought to have control over that portion of the premises when the unpreventable act 
is done, and so be charged by indirection with the act for which it was agreed he 
should not be charged? If acts are done while the actor is upon the premises, how 
can it be said that they are not done upon some portion of the premises? If a per- 
mission to occupy an undefined spot on the barn floor, in its owner’s absence, does 
not surrender control of the particular place where the invitee puts his car, how 
definitely must the space be delimited in the permission? If that space is not a por- 
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tion of the premises, how much more extensive must the area be? If putting the 
invitee in position to act as he sees fit, in the care of his car, does not give him 
control at that place and in that respect, in the absence of the owner of the premises, 
what more formal conferment of power is required? 

[5, 6] No answer favorable to the defendant can be made to these and similar 
queries, as matter of law. Whether, upon the evidence, it conclusively appears that 
the plaintiff was not in control is a question not necessary to be considered. By the 
terms of the transferred case, the plaintiff is to have judgment if his evidence entitled 
him to go to the jury. Upon the issue of control, the plaintiff made out a case which 
meets that test. 

[7] It is further suggested that the act of the son was done in the execution 
of partnership business, and that, therefore, the plaintiff was in control through the 
agency of his partner. If it be conceded that the acts of one partner in partnership 
matters should be treated as the acts of the other partner in his personal affairs, the 
case is not disposed of in favor of the defendant. There was evidence that the 
truck in question was hired by the son to take the place of one he owned, that he 
paid for all the gas used in it, that the expense of getting to and from the job they 
were working on was treated as the individual affair of each partner, that when they 
had the plaintiff’s car the son rode back and forth with the father and vice versa, and 
that whenever one of them went by train he paid his own fare and made no charge 
therefor to the firm. Upon this evidence it could be found that the operation of the 
truck by the son in the transportation of his father and himself was not partner- 
ship business, and, unless it was, the plaintiff could not be charged upon the ground 
suggested. Taylor v. Jones, 42 N. H. 25. 

Judgment tor the plaintiff. 

All concur. 


LEVIN v. NATIONAL BEN FRANKLIN INS. CO. et al. (No. 67.) 
Court of Errors and Appeals of New Jersey. Feb. 6, 1928. 
140 Atlantic Reporter 461. 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE AS TO CANCELLATION OF FIRE POLICY 
HELD FOR JURY; EVIDENCE AS TO WHETHER FIRE INSURANCE 
COMPANY’S AGENT WAS ALSO AGENT FOR INSURED IN TAKING 
OUT POLICY HELD FOR JURY. 

The questions raised in this case, of alleged cancellation of a fire insurance 
policy, and that the defendant’s agent was also agent for the plaintiffs in taking out 
the policy, held properly submitted to the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[1, 2].) 


2. TRIAL—REFUSAL TO INSTRUCT THAT IF PLAINTIFF INSERTED 
IN PROOF OF LOSS ALLEGATIONS RELATING TO FIRE POLICY 
KNOWING IT WAS CANCELLED POLICY WOULD BE VOID HE!D 
PROPER ON PLAINTIFF’S THEORY; REFUSAL TO INSTRUCT 
THAT IF PLAINTIFF INSERTED IN PROOF OF LOSS ALLEGA- 
TIONS RELATING TO FIRE POLICY KNOWING IT WAS CANCELED 
POLICY WOULD BE VOID HELD HARMLESS ON DEFENDANT'S 
THEORY. 

Refusal of a request to charge held harmless on defendant's theory of the case, 
and proper on the theory of plaintiff. 

(For other cases, see Trial, Dec. Dig. § 251[6].) 

Appeal from Supreme Court. 

Action by Anna Levin against the National Ben Franklin Insurance Company 
and others, trading as the Pittsburg Underwriters. From a judgment (137 A. 
429) for plaintiff, defendants appeal. Affirmed. 

Richard Boardman, of Jersey City, for appellants. 

James D. Carton, of Asbury Park, for respondent. ; 

Parker, J. [1] The suit is on a joint policy of fire insurance in which the four 
defendant companies participated. The defenses, stated in a general way, were non- 
payment of premium, cancellation before the fire, and fraud in making the claim. 
The case went to the jury over motions to non-suit and to direct a verdict, and ver- 
dict and judgment were rendered for the plaintiff. The defendant took out a rule 
to show cause reserving exceptions, and on the hearing of this rule the Supreme 
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Court considered only the question whether a finding that the premium had been 
paid was against the weight of evidence, and held that it was not (N. J. Sup.) 137 
A. 429 The defendants come here on their_exceptions. 

The payment of premium being thus settled, the remaining principal issue was 
the claim of cancellation, and, the history of the case up to the time of the loss re- 
volved around this claim. It was submitted to the jury under instructions to which 
no objection seems now to be made in this regardffi the argument being that the 
matter should have been taken from the jury by a nonsuit or direction. We think 
that either course would have been erroneous. The policy contained the usual can- 
cellation clause reading as follows: 

“This policy shall be canceled at any time at the request of the insured; or by 
this company by giving five days’ notice of such cancellation.” : 

The loss if any was made payable to Jennie Altusel (Altschuler), mortgagee, as 
her interest may appear. She lived in Jersey City; the property was in Asbury 
Park, where plaintiff lived; the agent who issued the policy was in Lakewood. 

We do not understand that at any stage of the case it was claimed that any no- 
tice of cancellation, pursuant to this clause, was sent to plaintiff either by the agent 
or by the companies. Throughout the case the attempt was to induce the plaintiff 
to surrender the policy, and as that document, in all reasonable probability, was in 
the hands of the mortgagee in Jersey City, and as no one seems to have called upon 
her here, naturally it was not surrendered. The general sequence of events was 
about as follows: The Lakewood agent issued the policy on June 27. When his 
return came in at the home office a telegram was sent to him to cancel it as out of 
his territory, and a confirmation letter followed on July 3. It came out in the evi- 
dence that the companies do not like to: send out a notice of cancellation over the 
heads of their agents, and we may imagine that the agents as a matter of business 
prefer to take some less drastic course than to serve a notice of cancellation them- 
selves. What this agent did was to write a policy.in another company, and to re- 
quest plaintiff's husband orally and in writing (according to his testimony) to return 
the Pittsburg policy, saying “that the Pittsburg wanted their policy canceled, and I 
had written this policy to take its place, and wanted him to get me the Pittsburg pol- 
icy as soon as he could. * * * He said he would get it for me.” All through 
the agent’s story runs the same general idea; he was to secure the policy and return 
it to the company. And that, apparently, is what the companies expected him to do; 
they preferred to take their chances rather than “get the agent in wrong with his 
clients.” And even after the fire, when the mortgagee sent in notice of the loss, 
the home office wrote her: . 

“If (the agent) has not followed out our instructions to order this policy can- 
celed, we will proceed with the adjustment of the loss.” 

The issue of fact was whether the agent at any time squarely notified the plain- 
tiff, or her husband as her agent if the jury found he was such agent, that the policy 
was canceled. Both plaintiff and her husband denied that he had done so, and this 
issue was submitted to the jury under instructions that were unexceptionable. It 
was clearly a question for their determination. 


The next point made by appellant is that the evidence shows that Le Compte, the 
Lakewood agent, acted in writing the policy as the agent of both parties. This was 
likewise a jury question. He was the regularly accredited agent of the companies, 
representing their interests in his territory, and as the jury were allowed to find, 
ostensibly in Asbury Park; he was no more the agent of the plaintiffs, in writing a 
policy, as the jury might say, than any other insurance man who is asked by an 
owner to keep him insured and to that end issues policies in companies of which he 
is agent. As was said in Smith & Wallace Co. v. Prussian Insurance Co., 68 N. J. 
Law at p. 678, 54 A. 460: 

“Where it appears that the agent is the duly-appointed and authorized agent of 
the insurer, and acts as such in making the contract of the insurance he will be re- 
garded as the agent of the insurer only, although as to other contracts by other com- 
panies, of which he was not such authorized agent, he may be regarded as the agent 
of the insured.” 

Taking up the grounds of appeal: We see no error in refusing to nonsuit, or in 
the refusal to direct a verdict, or in the comments of the court on the “denials” of 
the plaintiffs. The amount of loss as stated by the court was a mere matter of 
arithmetical calculation, correctly figured as based on the theory of recovery. Re- 
quest 5, relating to agency for two persons, was too broad as covering such duplex 
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agency at any stage of the proceedings. Request 7 was charged, omitting the last 
sentence, which was properly omitted, as waiver could be predicated, and was pre- 
dicated in the charge, on the fact of the company specifying no other reason than 
cancellation as a basis of refusing to pay the loss. 

[2] The eighth request was as follows: 

“If the plaintiff inserted the allegations as to the Pittsburg Underwriters’ policy 
in the proof of loss, knowing the policy to have been canceled, for the purpose of 
collecting insurance money from the defendant, such action would be fraud and 
would render the policy void.” 

The refusal of this was either proper or harmless. It is based on the assumed 
fact of cancellation, the principal issue in the case. If the jury found such fact, that 
was an end of the matter, and the refusal was harmless; if they found no cancella- 
tion, the request was, of course, futile. 

The tenth request was as follows: 

“If the plaintiff failed in her proof of loss to disclose the fact that the encum- 
brance upon the property was a real estate mortgage which, together with a chattel 
mortgage, secured the $15,000 mentioned in the proof of loss, in order to conceal 
the fact of the existence of the chattel mortgage and the existence of a greater 
moral hazard, such concealment would avoid the policy.” 

The vice of this request is that it assumes that plaintiff knew that a chattel 
mortgage on property not covered by the policy, to secure the same debt as the real 
estate mortgage on the property insured, would create a “greater moral hazard” in 
the mind of the insurer. Of this there seems to be no proof whatever; and hence the 
request is based on an unwarranted assumption of fact. The court did in fact 
charge: 

“It is insisted further.that the plaintiff in her proof of loss swore falsely and 
fraudulently, that she did not truly state the amount of insurance. It is claimed that 
she did not state truly the naturé and amount of encumbrances upon her property. 
This defense is available only when it appears that the assured knowingly and in- 
tentionally swore falsely or said or did that which is claimed to be fraudulent. 
Mere mistake, an honest mistake in stating facts in making out a proof of loss, would 
not be sufficent to sustain the defense. You have the evidence, gentlemen, as to how 
the proof of loss was prepared and who prepared it, from what source the data 
was procured, and you would have to determine whether there was any intentional 
false swearing, false swearing that is intended to deceive the defendant.” 

his we consider was sufficient to cover the ground. 

We think there was legal evidence of the amount of damages, and hence that the 
requests to find nominal damages only were properly refused The questions to the 
witness Stansbury, who qualified as an insurance adjuster, were properly admitted. 
State v. Duelks, 97 N. J. Law, 43, 116 A. 865. 

We find no error requiring a reversal, and the judgment brought up will, ac- 
cordingly, be affirmed. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Minturn, Ka- 
lisch, Black, Katzenbach, Campbell, and Lloyd, and Judges White, Van Buskirk, 
McGlennon, Kays, Hetfield, and Dear. 

For reversal: None. 


McANARNEY v. NEWARK FIRE INS. Co. et al. 
Court of Appeals of New York. Jan. 10, 1928. 
159 Northeastern Reporter 902. 

1. INSURANCE—MARKET VALUE OF BUILDINGS BURNED HELD NOT 
EXCLUSIVE MEASURE OF LOSS, WHERE POLICY INSURED TO 
“ACTUAL CASH VALUE.” 

In a suit upon a fire insurance policy after the destruction of brewery property 
by fire, held, that the market value of the buildings destroyed was not the exclusive 
measure of the plaintiff’s loss under a policy insuring to the extent of the “actual 
cash value” of the property at the time of the loss. 

(For other cases, see Insurance, Dec. Dig. § 499.) 

2. INSURANCE—IN ACTION ON FIRE POLICY INSURING FOR ACTUAL 
CASH VALUE, THAT SOLE MEASURE OF DAMAGES WAS REPRO- 


DUCTION COST LESS PHYSICAL DEPRECIATION HELD NOT 
TENABLE. 


In an action on a fire insurance policy for the destruction of a plant formerly 
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used as a brewery, in which policy there was a standard clause insuring the pro- 
perty to the extent of the actual cash value at the time of its loss or damage, a 
contention that the sole measure of damages under such policy was the cost of re- 
production, less physical depreciation, held untenable. 

(For other cases, see Insurance, Dec. Dig. § 499.) 


3. INSURANCE—INDEMNITY IS BASIS OF ALL INSURANCE LAW. 


Indemnity is the basis and foundation of all insurance law. 
(For other cases, see Insurance, Dec. Dig. § 499.) 


4. INSURANCE—TRIER OF FACTS SHOULD CALL TO ITS AID, TO 
EFFECTUATE COMPLETE INDEMNITY, EVERY FACT LOGICALLY 
a TO FORMATION OF CORRECT ESTIMATE OF LOSS BY 
FIRE. 

Where insured buildings have been destroyed, the trier of facts should call to 
its aid, in order to effectuate complete indemnity, every fact and circumstance which 
would logically tend to the formation of a correct estimate of the loss. 

(For other cases, see Insurance, Dec. Dig. § 658.) 


5. INSURANCE—IN ACTION ON FIRE POLICY FOR DESTRUCTION OF 
BUILDINGS FORMERLY USED AS BREWERY, COURT SHOULD 
HAVE PERMITTED TRIER OF FACTS TO CONSIDER, IN DETER- 
MINING VALUE, EFFECT OF PROHIBITION AND BUILDING'S AD- 
APTABILITY TO OTHER PURPOSES. ; 

In an action on a fire policy by the owner of buildings formerly used as a 
brewery, which buildings had been made comparatively useless by the enactment of 
the National Prohibition Act, for destruction of such buildings, held, that in deter- 
mining the extent to which the buildings had suffered from depreciation prior to the 
fire so as to fix their value under the insurance clause calling for actual cash value, 
the trier of facts should have been permitted to consider the effect on their value 
of the passage of the Prohibition Act and the adaptability or inadaptability of such 
buildings to other commercial purposes. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


7. INSURANCE—IN ACTION ON FIRE POLICY, CHARGING JURY THAT 
UPON VALUE QUESTION THEY MUST CONSIDER ONLY COST 
OF REPRODUCING BUILDINGS, LESS “DEPRECIATION,” AND 
THAT OBSOLESCENCE FOR COMMERCIAL PURPOSES MIGHT 
NOT BE CONSIDERED HELD ERROR. 

In an action on a fire insurance policy for destruction of buildings formerly used 
for brewing purposes but made comparatively useless by the enactment of the Pro- 
hibition Law, court’s charging the jury that upon the question of value they must 
consider no other subject than the cost of reproduction, less depreciation, and in 
further charging that the obsolescence of structures or their inutility for commercial 
or manufacturing purposes might not be considered, held error; “depreciation” 
meaning a fall in value or reduction of worth. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 


Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Thomas W. McAnarney against the Newark Fire Insurance Company 
and another. A judgment for plaintiff was affirmed by the Appellate Division (221 
App. Div. 818, 224 N. Y. S. 844), and the named defendant appeals. Reversed, and 
new trial granted. 

Robert P. Schur, of New York City, Ross M. Lovell, of Elmira, and Royal H. 
Weller, of New York City, for appelant. 

James M. E. O’Grady, of Rochester, E. W. Personius, of Elmira, and Leo Wax- 
man, of Rochester. for respondent. 

Ketioce, J. The plaintiff was the vendee of certain real estate, purchased in 
the year 1919 from the defendant Lembeck & Betz Eagle Brewing Company, under 
written contract, for the sum of $8,000. Seven large buildings, designed for the 
manufacture of malt, stood upon the premises. Malt had been extensively manu- 
factured therein prior to the year 1918. Owing to the passage of the National 
Prohibition Act (27 USCA) its manufacture was discontinued in March of that 
year and thereafter the buildings ceased to be employed for any useful purpose. In 
January, 1920, policies of insurance insuring the plaintiff and the Lembeck & Betz 
Eagle Brewing Company, as their interest might appear, against loss of the buildings 
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by fire, in the aggregate sum of $42,750, were taken out. In April, 1920, the build- 
ings were destroyed by fire. Subsequently the plaintiff served proofs of loss where- 
in he valued the buildings at approximately $60,000 and made claim for the total 
amount of the insurance. The defendant Newark Fire Insurance Company was one 
of the insuring companies. It had issued a policy insuring the plaintiff and the defen- 
dant Lembeck & Betz Eagle Brewing Company against fire loss in the amount of $2,- 
500. The plaintiff demanded payment from it and, upon its refusal, brought this ac- 
tion to recover the sum of $2,500 promised by its policy. The Lembeck & Betz Eagle 
Brewing Co. had refused to unite with the plaintiff in bringing suit. It was there- 
fore made a party defendant. The action was tried before a jury, to which the 
trial judge submitted the written question, “What was the intrinsic or depreciated 
structural value of the buildings burned?” The jury returned a verdict specifying 
the value to have been $55,000. The trial court, having ascertained that the plain- 
tiff had paid to the Lembeck & Betz Eagle Brewing Company the full purchase price 
for the property, directed judgment in favor of the plaintiff against the Newark 
Fire Insurance Company for the amount of its policy, with interest. 

Complaint is made that the trial court in the course of the trial committed a 
variety of errors in ruling upon the admissibility of proof offered by the defendant. 
It retused to receive proof that the plantiff, when a director of the Lembeck & 
Betz Company, in the year 1919 reported to that company that he had been unable 
to obtain a purchaser for the property; that in the same year the corporation had 
directed the plaintiff to erect a sign upon the premises advertising the property for 
sale for the sum of $12,000. It refused to receive in evidence an affidavit made by 
the plaintiff in the year 1919 which was filed with the local board of assessors. In 
this affidavit the plaintiff had stated that the property had no value except for the 
production of malt; that the production of malt upon the premises had entirely 
ceased; that the owners would accept for the property the sum of $15,000 that the 
best offer which had been received was $6,000. To the rulings made, excluding such 
proof and proof of a similar nature, the defendant duly excepted. Complaint is 
also made of the court’s charge to the jury and of its refusals to charge. The court 
said to the jury: 

“Your answer shall not be the market value— shall not be the sum that the 
buildings would sell for, but what it cost to build them—what it cost to build the 
structures, less depreciation proven in the case.” 

It charged that the fact that the buildings, because of the passage of the Na- 
tional Prohibition Act, could no longer be used for the manufacture of malt, and 
the fact that the buildings could no longer be employed for any useful purpose, 
were wholly immaterial. It further charged that the value of the buildings des- 
troyed was to be measured solely by the cost of replacement less deductions for 
physical deterioration. The defendant duly excepted to the charges made. It re- 
quested the court to charge several propositions of law which were the direct con- 
verse of the charges thus made, and, to its refusal, duly excepted. 

The policy in suit coritained the standard clause, applicable alike to fire losses 
whether of chattels or buildings, reading as follows: 

“The insurance company does insure * * * and legal representatives to the 
extent of the actual cash value (ascertained with proper deductions for deprecia- 
tion) of the property at the time of loss or damage, but not exceeding the amount 
which it would cost to repair or replace the same with material of like kind and 
quality within a reasonable time after such loss or damage.” 


[1] We cannot agree with the defendant that, under this clause, the market 
value of the buildings destroyed was the exclusive measure of the plaintiffs loss. 
Insurance is thereby limited to “actual cash value (ascertained with proper deduc- 
tions for depreciation) of the property at the time of loss or damage.” Value as- 
certained by market price is necessary expressive of a suitable deduction for depre- 
ciation. If “actual cash value” were synonymous with “market value,” the words in 
parenthesis, to have force, would require depreciation to be twice subtracted. No 
such anomalous result could have been intended. In order that the parenthetical 
words should have force, therefore, “actual cash value” must be interpreted as hav- 
ing a broader significance than “market value.” Moreover, if market value were the 
rule, property, for which there was no market, would possess no insurable value, a 
proposition which is clearly untenable. We think it manifest that the clause was 
not intended to restrict recovery for this insurance loss to the market value of the 
insured buildings. We interpret “actual cash value” to have no other significance 
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than “actual value” expressed in terms of money. For methods by which actual 
valne may be ascertained, we must look beyond the terms of the policy to general 
principles of the law of damages. 

No principle, obtaining in the law of damages, requires that the recovery be re- 
stricted to the market value of the buildings. True it is that articles of commerce 
destined for sale must be appraised, to measure loss through conversion or breach of 
contract, by the market prices at which such articles are bought and sold. The 
reason for the-rule is this: The loser of the article, if awarded the prevailing price 
therefor, may enter the market and, with the sum awarded, replace the article lost 
with a substitute identical in kind and quality. Replacement in kind necessarily 
accomplishes complete indemnity. However, the rule presupposes the existence of 
a broad market with frequent trading in articles of an identical character with the 
article lost. Starkey v. Kelly, 50 N. Y. 676; Dana v. Fielder, 12 N. Y. 40, 62 Am. 
Dec. 130; Messmore vy. N. Y. Shot & Lead Co., 40 N. Y. 422; Wehle v. Haviland, 
69 N. Y. 448 Todd v. Gamble, 148 N. Y. 382, 42 N. E. 982, 52 L. R. A. 225; Saxe v. 
Penokee Lumber Co., 159 N. Y. 371, 54 N. E. 14. It must be a market in which the 
loser “could have replaced the goods.” Wehle v. Haviland, supra. It must show 
“what would be the value to a party if he wanted to get the same articles again.” 
Starkey v. Kelly, supra. It must enable the loser to “supply himself with this ar- 
ticle by going into.the market and making his purchase at such price.” Messmore 
v. N. ¥. Shot & Lead Co., supra. It has been said that value does not inhere in the 
thing to be valued; that it is a subjective conception; that identity of belief, on the 
part of many traders, as indicated in a market, causes the conception to assume 
the objective quality of an established fact. Sedgwick on Damages, § 242 “Market 
value,” as an exclusive measure of damages, necessarily involves identity of con- 
cept as disclosed by frequency of sale. “Proof of a single sale is not enough to es- 
tablish a market value.” Sedgwick, § 244. Clearly, where no sales have been made, 
the opinion of an expert that the property in question “will sell” for a given sum 
does not establish “market value,” in the sense of an exclusive criterion of value. 
“There cannot be an established market value for barges, boats, and other articles 
of that description, as in cases of grain, cotton, or stock. The value of such a boat 
depends upon the accidents of its form, age, and materials ; and as these differ in each 
individual there could be no established market value.” The Granite State, 3 Wall. 
310, at p. 314 (18 L. Ed. 179). A luxurious private yacht of large dimensions, 
though marketable in the sense that she can be sold, in the true sense of the term 
has no market value. “She does not fall within the class of articles which are sold 
irom day to day, so that frequent current market transactions will enable the owner, 
if he desires to sell, to obtain, within a reasonable time, a fair value, or, if he is 
compelled to replace, to replace at a like fair value.” The H. F. Dimock (C. C. A.) 
77 F. 226. The proposition that “if there be no market, in a restricted sense, yet if 
the commodity is the subject of sale and there is a selling price, the same rule 
obtains and proof of cost should be excluded,” has not found approval in this 
court. Todd v. Gamble, supra. Self-evidently, the buildings which are the sub- 
ject of. this action had no “market value” in a strict sense. In the first place, 
buildings, independently of the land upon which they stand, are never the sub- 
ject of market sales. In the second place, no two buildings are alike in size, pro- 
portion, ornamentation, or otherwise. Doubtless no buildings, duplicating those 
destroyed, could be found the world over. They are incapable of replacement 
from any market whatsoever. Therefore, the strict rule that market value or 
market price is an exclusive measure of damage does not apply. 

[2] We do not agree with the plaintiff that, under the standard clause, the sole 
measure of damage was cost of reproduction less physicial depreciation. The words 
“not exeeeding the amount which it would cost to repair or replace the same with 
material of like kind and quality within a reasonable time after such loss or dam- 
age,” afford no remedy to the assured. They merely express a privilege granted to 
the insurer. The insurer might, if it so elected, reconstruct the destroyed buildings 
upon their ancient pattern with materials of like kind and quality, or pay the as- 
sured the necessary cost of such reconstruction. If the insurer so elected, it could 
be allowed nothing for the difference between the value of the old and the new 
buildings. Wood on Fire Insurance, § 472. The clause makes no allusion to de- 
preciation, except as it provides for the recovery of “actual cash value” to be “as- 
certained with proper deductions for depreciation.” This provision, while it 
doubtless comprehends cost of reproduction, does not restrict the field of investi- 
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gation to such cost or provide that, with depreciation, it shall constitute an ex- 
clusive measure of recovery. 


[3,4] Indemnity is the basis and foundation of all insurance law. Castellain 
v. Preston, 11 Q. B. D. 380; Richards on Insurance Law, p. 27; Wood on Fire In- 
surance, § 471, “The contract of the insurer is not that, if the property is burned, 
he will pay its market value, but that he will indemnify the assured, that is, save 
him harmless or put him in as good a condition, so far as practicable, as he would 
have been in if no fire had occurred.” Washington Mills Mfg. Co. v. Weymouth 
Ins. Co., 135 Mass. 503. The insurer, in our case, in its contract with the plaintiff 
stipulated that it “does insure” the plaintiff “to the extent of the actual cash value.” 
Under our interpretation of the phrase, the insurer “does insure” to the limit of 
actual value. To insure is “to guarantee or secure indemnity for future loss or dam- 
age.” The Century Dictionary. Where insured buildings have been destroyed, the 
trier of fact may, and should, call to its aid, in order to effectuate complete indem- 
nity, every fact and circumstance which would logically tend to the formation of a 
correct estimate of the loss. It may consider original cost and cost of reproduction ; 
the opinions upon value given by qualified witneses; the declarations against interest 
which may have been made by ‘the assured; the gainful uses to which the buildings 
might have been put; as well as any other fact reasonably tending to. throw light 
upon the subject. Sedgwick on Damages, § 722; Wood on Fire Insurance, § 472 
State Insurance Co. v. Taylor, 14 Colo. 499, 24 P. 333, 20 Am. St. Rep. 281; Citi- 
zens’ Bank v. Fitchburg Fire Ins. Co. 8 Vt. 267, 84 A. 970; The H. F. Dimock, 
supra; Washington Mills Mfg. Co. v. Weymouth Ins. Co. supra; Shattuck v. 
Stoneham Branch R., 6 Allen (Mass.) 116; Swan v. Middlesex Co., 101 Mass. 173; 
Wigmore on Evidence, § 1943. 


[5] In the case at bar the trier of fact, in considering cost of reproduction, was 
required hy the policy to make proper “deductions for depreciation.” ‘The word 
(depreciation) means, by derivation and common usage, a ‘fall in value; reduction 
of worth.’” N. Y. Life Ins. Co. v. Anderson (C. C. A.) 263 F. at p. 529. It in- 
cludes obsolescence. Nashville, C. & St. L. R. Co. v. United States i C. A.) 269 
F. 351, at p. 355; San Francisco & P. S. S. Co. v. Scott (D. C.) 253 F. 855. An 
obsolete thing is a thing no longer in use. In determining the extent to which these 
buildings had suffered from depreciaion, the trier of fact should have been per- 
mitted to consider that, owing to the passage of the National Prohibition Act, they 
were no longer useful for the purposes to serve which they were erected. It 
should have been permitted to consider their adaptability or inadaptability to other 
commercial purposes. The law of damages distinguishes between marketable 
chattels possessed for purposes of sale and chattels possessed for the comfort 
and well being of their owner. In the instance of the former it judges their 
value by the market price. In the instance of the latter it measures their. loss, not 
by their value in a secondhand market, but by the value of their use to the owner 
who suffers from their deprivation. The latter measure is employed in the case of 
household furniture, family records, wearing apparel, personal effects, and family 
portraits. Barker v. Lewis Storage & Transfer Co., 78 Conn. 198, 61 A. 363. 3 
Ann. Cas. 889; Green v. Boston & Lowell R. Co., 128 Mass. 221, 35 Am. Rep. 370; 
Lake v. Dye, 232 N. Y. 209, at p. 214, 133 N. E. 448. Doubtless the law should simi- 
larly discriminate between buildings used and usuable for commercial purposes and 
buildings used and usable for residence purposes. ‘The considerations affecting the 
value of a family residence and of an apartment house or office building are not 
entirely the same.” Citizens’ Bank vy. Fitchburg Fire Ins. Co., supra. It might 
well be held that handsomely carved woodwork or other ornamental features, 
when found in a private home, have insurable value; whereas, when found in a 
factory, since they are not useful for factory purposes, they have no such value. 
However that may be, it is a self-evident proposition that factory buildings pec- 
uliarly adapted to the manufacture of malt must have depreciated in value when 
malt may no longer be manufactured; that buildings useful only for factory pur- 
poses have lost value when they are no longer used or usable for such purposes. 


[6, 7] The foregoing discussion necessarily establishes that the trial judge 
commiited reversible error in excluding the declarations against interest as to 
the value of the buildings, made by the plaintiff; in charging the jury that upon 
the question of value they must consider no other subject than cost of reproduc- 
tion less depreciation; and in further charging that the obsolescence of the struc- 
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tures or their inutility for commercial or manufacturing purposes might not be 
considered. Accordingly, the judgment must be reversed. 

The judgment should be reversed and a new trial granted, with costs to 
abide the event. 

Cardoza, C. J., and Pound, Crane, Andrews, Lehman, and O’Brien, JJ., concur. 

Judgment reversed, etc. 


MODERN MUSIC SHOP, INC. v. CONCORDIA FIRE INS. 
CO. OF MILWAUKEE. 
Municipal Court of City of New York, Borough of 
Manhattan, Second District. February 3, 1928. 
226 New York Supplement 630. 

1. INSURANCE—CHANGES BY LESSEE, ALTERING BASEMENT FROM 
STORAGE TO DISPLAY ROOM, COSTING $3,000, HELD WITHIN 
POLICY INSURING “IMPROVEMENTS” AND “BETTERMENTS” TO 
BUILDING. 

Where basement, leased for showroom for music store, was formerly used 
as storeroom, and was in broken and poor condition, changes and alterations 
costing $3,000, consisting of framing walls, leveling floor, changing plumbing, 
painting, decorating, and installing fixtures, came within terms of fire policy in- 
suring improvements and betterments to building; words “betterments” and “im- 
provements” meaning same thing, and implying substantial alteration, addition, or 
change to premises, greater than simple or minor repairs. 

(For other cases, see Insurance, Dec. Dig. § 163[14].) 


2. INSURANCE—TENANT FOR TERM OF YEARS, GIVEN ABSOLUTE 
TITLE BY LANDLORD TO IMPROVEMENTS TO BUILDING, HELD 
TO HAVE INSURABLE INTEREST IN IMPROVEMENTS, WITHIN 
POLICY COVERING LOSS THERETO. 

In suit on fire policy, covering lessee’s insurable interest in improvements and 
betterments to building, premises to extent demised were as much assured’s as if 
assured held absolute fee to them, and plaintiff, though tenant for term of years, 
was owner and had insurable interest in improvements or betterments to building 
within terms of policy, especially where landlord expressly agreed that plaintiff 
should have absolute title to improvements which it made. 

(For other cases, see Insurance, Dec. Dig. § 115[4].) 


4. INSURANCE—ASSURED NEED ONLY BE LIABLE TO LOSS BY DE- 
STRUCTION OF PROPERTY TO HAVE INSURABLE INTEREST 
THEREIN. 

To have insurable interest under fire policy, assured need not have in prop- 
erty damaged or destroyed an interest, legal or equitable, but need only be so sit- 
uated with respect to property that he would be liable to loss if it was destroyed 
or injured by peril insured against. 

(For other cases, see Insurance, Dec. Dig. § 115[1].) 


6. INSURANCE—LESSEE, RETAINING TITLE TO IMPROVEMENTS, 
HELD NOT TO RETAIN USUFRUCT IN IMPROVEMENTS, AND 
WAS NOT LIMITED TO RECOVERY FOR DAMAGE TO USUFRUCT 
UNDER FIRE POLICY COVERING IMPROVEMENTS. 

Where lessee for term of years constructed improvements in basement, alter- 
ing it from storeroom to showroom at its own cost, under agreement with land- 
lord that lessee should have absolute title to improvements, in which landlord had 
no interest whatever, lessee’s interest in improvements was not merely one of usu- 
fruct, but lessee had absolute ownership of improvements, with right to abate or des- 
troy them, and hence, on destruction of improvements by fire, lessee was not lim- 
ited to recovery under policy covering improvements to proportionate part of right 
to use improvements for unexpired term of lease, which was amount of damage 
to usufruct. 


(For other cases, see Insurance, Dec. Dig. § 503.) 

7. INSURANCE—LESSEE, RETAINING TITLE TO IMPROVEMENTS, 
HELD ENTITLED TO RECOVER DAMAGES TO IMPROVEMENTS 
UNDER POLICY COVERING HIS INSURABLE INTEREST THEREIN. 


In suit on fire policy, including lessee’s insurable interest in improvements 
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and betterments to building, lessee, constructing improvements at own expense 
and retaining title thereto against landlord, was entitled to recover. damage to im- 
provements and betterments, in which landlord had no interest whatever. 

(For other cases, see Insurance, Dec. Dig. § 503.) 


8. INSURANCE—RECOVERY BY LESSEE UNDER FIRE POLICY FOR 
DESTRUCTION OF IMPROVEMENTS COULD NOT BE DEFEATED 
BECAUSE LESSEE CLAIMED AS OWNER, WHERE LESSEE IN FACT 
OWNED IMPROVEMENTS. 

In suit on fire policy, including lessee’s insurable interest in improvements 
and betterments to building,.recovery could not be defeated on ground that proof 
of loss claimed plaintiff was. owner, where plaintiff, though lessee, was in fact 
owner of improvements placed on premises. 

(For other cases, seé Insurance, Dec. Dig. § 550.) if 


9, INSURANCE—INSURER, RETURNING PROOF OF LOSS ON SOLE 
‘GROUND THAT NO LIABILITY ATTACHED, WAIVED RIGHT TO 

URGE OTHER GROUNDS. 

Where insurer returned proof of loss on sole ground that in its opinion no 
liability attached to lessee on destruction of improvements on premises, and not 
because proof of loss was insufficient for any reason, insurer thereby waived all 
right to urge any other ground. 

(For other cases, see Insurance, Dec. Dig. §560[3].) 


10. INSURANCE—PARTICULAR DEFECT IN PROOF OF LOSS MUST BE 
STATED, WHERE ALLEGED INSUFFICIENCY IS MADE AS CLAIM. 
Where alleged insufficiency in proof of loss is made by insurer as a claim, 

particular defect must be pointed out. 

(For other cases, see Insurance, Dec. Dig. §560[2].) 


Action on a fire insurance policy by the Modern Music Shop, Inc., against 
the Concordia Fire Insurance Company of Milwaukee. Judgment for plaintiff. 

Alfred B. Nathan and S. Howard Imbrey, both of New York City (George 
X. Levine, of New York City, of counsel), for plaintiff. 

Denman, Bevier & Scotti, of New York City (Louis Bevier, Jr., of New 
York City, of counsel), for defendant. 

Eper, J. For the agreed premium, which was paid, the defendant issued to 
the plaintiff its policy of insurance, insuring the property of the plaintiff against 
loss by fire, including the plaintiff’s insurable interest in the improvements and 
betterments to the building in question. 

On July 15, 1926, and while the policy was in full force and effect, a fire 
occurred in the premises of the plaintiff covered by the policy, resulting in a 
loss, for which it seeks recovery in this action. The damage, it is alleged, amounts 
to $850, and occurred to the improvements and betterments to the premises oc- 
cupied by the plaintiff, and in which it had an insurable interest. The defend- 
ant conceded that this sum is the amount of the damage done by the fire to 
the betterments and improvemnts described in the proof of loss filed. 

The plaintiff occupied the corner store on the southwest corner of the 
building, under a lease made April 27, 1920, for the term of 7 years from 
May 1, 1920,:for use as a music store, for the sale of music and musical in- 
struments. In 1923, the landlord consented to the plaintiff using in connection 
with its business, as a showroom, the basement underneath the store, provided 
it bore all the expense and responsibility in connection with the change and 
use of the basement. Prior to its conversion into a showroom, this basement 
had been used for storage purposes only, to store beers, wines, and liquors; 
the store above and occupied by the plaintiff having been previously used as 
a saloon. As to its condition prior to its conversion into a display room, the 
testimony is that the walls were in a very rough state; the ceiling was roughly 
finished, and had steam pipes and pipes that contained the drain water, which 
were all around the basement. The floor, which was of concrete, was broken 
and uneven. Following the consent of the landlord to the change and use 
requested by the plaintiff, it proceeded to alter the basement into a showroom, 
first obtaining the permission of the municipal authorities to make the change, 
and the undisputed testimony is that the alteration work and improvements 
cost in the neighborhood of $3,000. 
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The claim made at the trial was that the sound value of these improve- 
ments at the time of the fire was about $2,000. The nature of the improve- 
ments made consisted of framing all the walls of the basement, leveling of 
the cement floor, removal of certain plumbing, plastering of the walls, instal- 
lation of beaver boards, paneling, painting, and decorating, the installation of 
a metal ceiling, electrical fixtures, construction of display rooms and demon- 
stration booths, erection of an iron stairway, with marble steps, leading from 
the basement to the store, building of record racks, and installation of doors 
leading from the basement to the street. The pillars and posts were straight- 
ened out by making them square, with beveled mirrors around them, and the 
posts were sash-wired, with plastering on the sash wire. 

When possession of the basement was taken, the steam pipes and the 
pipes that contained the drain water, which were all around the basement, had 
to be supported, and framework had to be put on the ceiling to sustain the 
metal, and strips were placed all around the ceiling in order to hold it. The 
Waste outlets in the basement had to be improved, as a precaution and pro- 
tection against the contingency of flooding. As to the exit from the base- 
ment to the street, walls and two doors were constructed. 

[1] Considering the condition and use of the basement prior to its being 
converted into a display room, that the changes bettered and improved the 
premises, and come within the language of the terms of the policy relating to 
‘improvements and betterments to the building,” admit, I think, of no doubt. 
The words “betterments” and “improvements” are terms of elasticity, and are 
really synonyms, being words of the same or like meaning. To “better” is in 
fact to improve, and to “improve”, is to make better. As they are used in the 
policy, I think these words imply and mean a substantial or fairly substantial 
alteration, addition, or change to the premises used and occupied by the as- 
sured, rising above and beyond and amounting: to something more than a sim- 
ple or minor repair. And I hold that the nature of the work done in convert- 
ing the basement into a display room, in the manner proved, brings it within 
that category, and that it was of the kind and character contemplated by this 
language of the policy, and is within the fair intendment of its terms. These 
terms, I think, mean to insure those alterations, additions, or changes made by 
the assured to that part of the realty used and occupied by him for and in 
the conduct of his business. 

[2, 3] If the plaintiff was the actual owner of the entire building, and had 
improved the basement from a mere repository to a display room or store 
for business purposes, I do not believe any one will dispute that under such 
a policy as this the plaintiff could recover for the damage to this improve- 
ment, or that it was not a “betterment” or “improvement” to the fee, embraced 
within these terms, and covered by the policy, and that he had an insurable 
interest therein. The premises, to the extent demised, are as much the as- 
sured’s as if he held the absolute fee to them. A leasehold interest in real es- 
state, for a term of years, is a chattel real, and as such is ranked as an estate 
in land. Averill v. Taylor, 8 N. Y. 44, 51, 52. As Professor Aron says in his 
“Digest of the New York Real Property Law” (Ed. 1923), at page 136, “An 
estate for years represents for the time being the ownership of the property.” 
And in addition there is, in the instant case, the undisputed fact that the land- 
lord expressly agreed that the plaintiff should have the absolute title to the 
improvements and betterments which it made. 


Upon principle I am unable to perceive any distinction between the case 
of an absolute owner of the entire fee and one who, in legal contemplation 
and effect, occupies the same relation and status, to the extent specifically de- 
mised. To that extent the plaintiff, though a tenant, was the owner of and 
had an “insurable interest” in the improvements and betterments to the build- 
ing, within the terms of the policy. The rule as to what constitutes an in- 
surable interest is well stated in 32 Corpus Juris, 1111, as follows: 

“In general, a person has an insurable interest in the subject-matter in- 
sured, where he has such a relation or connection with, or concern in, it that 
he will derive pecuniary benefit or advantage from its preservation and will 
suffer pecuniary loss or damage from its destruction, termination, or injury 
by the happening of the event insured against.” 
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[4] “An insurable interest,” says the court in Cone v. Niagara Fire Ins. 
Co., 60 N. Y. 619, 621, “is that property or right of thie assured in respect 
to which he is liable to loss. The assured has an insurable interest, when he 
has an interest in the subject insured, and the happening of the event insured 
against might bring upon him pecuniary loss.” It is not even necessary that 
the assured should have, in the property damaged or destroyed, an interest, 
legal or equitable; but it is sufficient merely that he is so situated with re- 
spect to it that he would be liable to loss if it is destroyed or injured by the 
peril insured against. Berry v. American Cent. Ins. Co. of St. Louis, 132 N. 
Y. 49, 30 N. E. 254, 28 Am. St. Rep. 548. “In brief, a person may insure against 
his liability with reference to a certain property as well as his interest therein.” 
Bery v. American Cent. Ins. Co. of St. Louis, supra, 132 N. Y. 56, 30 N. E. 255. 

Having determined, therefore, that the conversion of the basement into a 
showroom, in the manner shown, constitutes “improvements” and “betterments” 
within the terms of the policy, and that the plaintiff is the owner of and has 
an “insurable interest” therein, I shall now consider the question of the extent 
oi the recoverable damage. The plaintiff claims it is entitled to recover the 
damage to the property itself, as well as the damage to the improvements and 
betterments, that the policy covers both. 

[5, 6] It is sufficient to note that the complaint alleges only damage done 
to the improvements and betterments. The defendant contends that the plain- 
tiff is entitled to recover only a proportionate part of its right to use the im- 
provements and betterments for the unexpired term of the lease; i. e., only 
the amount of the damage to its usufruct. Usufruct is the “right of enjoying 
a thing the property of which is vested in another, and to draw. from the 
same all the profit, utility, and advantage which it may produce, provided it 
be without altering the substance of the thing.” It is the “right to use and 
enjoy the property of others, .the right of using and enjoying, and receiving 
the profits of, property that belongs to another.” 39 Cyc. 874. It is simply a 
right of use, nothing more, without any property being vested in the usufruct- 
uary at all. But here the plaintiff, in respect of the improvements and better- 
ments made, was not merely a usufructuary. It was at all times the absolute 
owner thereof. These improvements and betterments were made at its own 
cost and expense, and to its own liking. The landlord had no concern with 
or interest in them whatever, and exercised over them not the slightest do- 
minion or control. 

The uncontradicted evidence is that the landlord, in giving his consent to 
the making of the improvements, distinctly made it a condition precedent that 
he was not to have any interest in the improvements made, was not to share 
any part of the expense, was not to assume or have any liability whatever in 
connection with them; all repairs were to be made by the plaintiff, and all 
requirements of the municipal authorities, in connection with the improvements 
made, were to be complied with by the plaintiff, at its own cost and expense, 
ahd, in fact, when violations were placed upon the building by virtue of the 
improvements made, they were turned over by the landlord to the plaintiff, 
to be complied with and removed, at its own cost and expense. The sole con- 
dition imposed was that, when the tenancy expired, the basement was to be 
returned in the condition received. The landlord also testified that, with re- 
spect to the fire which occurred, he made no claim for loss to any of the im- 
provements in the basement, all of which had been made by the plaintiff. 


I think it clear from this testimony that the interest of the plaintiff in 
the improvements and betterments made was ‘not merely one of usufruct, for 
the plaintiff had more than the mere right to their use. I think it at all times 
had and was vested with absolute title to the improvements and betterments, 
which I find to be the fact. It had more than the mere privilege of their use; 
it had the sole and exclusive right and power, by virtue of its absolute owner- 
ship, to utilize, impair, abandon, or entirely destroy the improvements and 
betterments at will, without the slightest right of molestation or interference 
by the landlord, a right and power lacking in the case of a usufructuary, who 
has only the privilege of use, but is without power to impair the substance. 
It is this that marks the essential distinction. 


And for that reason the cases relied on by the defendant are inapplicable 
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and clearly distinguishable. Niblo v. North America Fire Ins. Co., 3 N. Y. 
Super. Ct. 551, involved a claim of damage for the loss of profits due to the 
interruption or destruction of the business of the assured carried on in the 
building destroyed, which contingency the policy did not insure against. Beek- 
man v. Fulton & Montgomery Counties Farmers’ Mut. Fire Ins. Ass’n, 66 App. 
Div. 72, 73 N. Y. S. 110, was a case where the assured, who had a life estate 
in the insured premises, supposed he was the owner, and intended to insure 
it as such, and it was held he was only entitled to recover the value of its 
use. Getchell v. Mercantile & Manufacturers’ Mut. Fire Ins. Co., 109 Me. 274, 
83 A. 801, 42 L. R. A. (N. S.) 135, Ann. Cas. 1913E, 738, was a case where 
a leasehold interest was insured. 

[7] None of these features mark this controversy. The plaintiff makes no 
claim for loss of gains and profits due to interruption or destruction of the 
business, occasioned by the fire; it makes no claim for injury to the leasehold 
interest, nor does it seek to recover for loss of the use of the premises and 
improvements, but what it does claim is indemnity for the damage to the im- 
provements and betterments which it made, and which the policy expressly 
insures against and covers, and in which improvements and betterments the 
landlord had no interest whatever. It is to be observed that the court in the 
Niblo Case, supra, particularly pointed out, in referring to Laurent v. Chat- 
ham Fire Ins. Co., 1 N. Y. Super. Ct. 45, that the situation is different where 
the assured holds the absolute title. 

[8-10] The other point made by the defendant is that the proof of loss 
was insufficient, because the plaintiff claimed as owner and was only the lessee. 
and also that the proof of loss does not state the cash value of each item 
and the amount of the loss or damage thereto. The claim merits little con- 
sideration. I have already held the plaintiff is the owner. Again it is stated 
in the defendant’s brief that “the only serious question raised is as to the prop- 
er measure of indemnity.” Further, the letter of the New York Board of 
Fire Underwriters committee on losses and adjustments states that the de- 
fendant returned the proof of loss upon the sole ground that in its opinion no 
legal liability attached under the policy, and not because the proof of loss was 
insufficient for any reason. Having placed its declination upon this sole ground, 
it is a waiver of all right to urge any other ground, and, moreover, where al- 
leged insufficiency in the proof of loss is made as a claim, the particular de- 
fect must be pointed out (Weed v. Hamburg-Bremen Fire Ins. Co., 133 N. Y. 
394, 408, 31 N. E. 231), which was not done here. 

There is no dispute as to the amount of the insurable damage done by 
the fire to the improvements and betterments; the defendant concedes it to 
be the sum of $850. The plaintiff is entitled to and is hereby awarded judg- 
ment in that amount. Ten days’ stay of execution. 


KROEGER v. FARMERS’ MUT. INS. CO. (No. 5850.) 
Supreme Court of South Dakota. Feb. 28, 1928. 
218 Northwestern Reporter 17. 

1. INSURANCE—POLICY PROVISION FIXING TIME FOR BRINGING 
ACTION AT PERIOD SHORTER THAN STATUTE MAY BE WAIVED 
BY INSURER (REV. CODE 1919, § 9199). 

Where a policy of insurance fixes a time within which an action for re- 
covery thereon must be brought at a period shorter than that provided by 
time limitation statute (Rev. Code 1919, § 9199), such provision may be waived 
by insurer’s conduct. 


(For other cases, see Insurance, Dec. Dig. §623[1].) 


Appeal from Circuit Court, Brookings County; W. W. Knight, Judge. 

Action by John Kroeger against the Farmers’ Mutual Insurance Com- 
pany, of Volga, Brookings County. Judgment for plaintiff, and, from such 
judgment and an order denying a new trial, defendant appeals. Reversed. 

Cheever & Cheever and P. H. Collins, all or Brookings, for appellant. 

E. A. Berke, of Brookings, for respondent. 

Potty, J. This action is brought to recover on a fire insurance policy. 
The case was tried to the court. Findings of fact, conclusions of law, and 
judgment were for the plaintiff, and defendant appeals. 
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The defendant, among other defenses, pleaded the statute of limitations. 
The loss occurred on the 28th of August, '1920, and the action was not com- 
menced until the 11th day of April, 1923. The policy sued upon is a stand- 
ard fire insurance policy and contains a provision that: 

“No suit or action on this policy, for the recovery of any claim, shall be 

sustainable in any court of law or equity, until after full compliance by the in- 
sured with all the foregoing requirements, nor unless commenced within twelve 
months next after the fire.” 
_ 1, 2] This provision is a part of section 9199, R. C. 1919, and therefore 
is not only a part of the policy, but is the law as well. That such is the law 
does not appear to be disputed by respondent, but it is respondent’s conten- 
tion that by the conduct of the defendant prior to the commencement of the 
action it waived this provision of the law. It has generally been held that, 
where a policy of insurance fixes a time within which an action for recovery 
thereon must be brought at a period shorter than that provided by the statute 
of limitations, such provision may be waived by the conduct of the insurer. 
Phenix Ins. Co. v. Hora Lodge, 41 Neb. 21, 59 N. W. 752; Gilbert v. Globe 
Fire Ins. Co., 91 Or. 59, 174 P. 1161, 178 P. 358, 3 A. L. R. 205; Ill. Live 
Stock Ins. Co. v. Baker, 153 Ill. 240, 38 N. E. 627;; Lynchburg Cotton Mill 
Co. v. Travelers’ Ins. Co., 149 F. 954, 79 C. C. A. 464,9 L. R. A. (N. S.) 654, 
But our attention has been called to no case holding that the time for bring- 
ing an action may be extended beyond the time fixed by law, unless the time 
for performance has been extended by contract, express or implied, or unless 
the defendant has, by its conduct, estopped itself from pleading the bar of 
the statute. The statute of limitations is a personal defense, and the defendant 
by his conduct may be estopped from setting it up. 37 C. J. p. 725, § 44. 

{[3] There is nothing in the record in this case that in law should estop 
the defendant from setting up this defense. The fire occurred on August 30, 
1920, and more than a year had elapsed before any of the letters were written 
or statements made on which plaintiff relies for an estoppel. Plaintiff tes- 
tified that at the annual meeting of the stockholders in June, 1922, he demand- 
ed the insurance, and the officers did not deny the claim, but wanted to get 
the opinion of an attorney. Exhibits 4, 5, and 9, which plaintiff contends 
should estop defendant from pleading the statute of limitations, apparently 
were all written after the bar of the statute had become complete, and none 
of them contained a promise to pay. The record discloses no conduct on the 
part of the insurance company which induced the failure to bring action on 
the policy within a year after the fire. 

The judgment and order appealed from are reversed. 

Burch, P. J., and Sherwood, Campbell, and Brown, JJ., concur. 


STATE ex rel. SCHMIDT v. HELGERSON, State Ins. Com’r. 
(No. 6330.) 
Supreme Court of South Dakota. Feb. 4, 1928. : 
. 217 Northwestern Reporter 638. 

1. INSURANCE—ASSESSOR’S SUPPLEMENTAL REPORT, LISTING FOR 
HAIL INSURANCE CROP ON LAND NOT LISTED SEVERAL 
MONTHS AFTER ITS DESTRUCTION, HELD NOT AVAILABLE TO 
CROP OWNER (LAWS 1921, C. 265, § 2, AMENDING LAWS 1919 C. 244, 
§ 6). 

Assessor’s filing of supplemental report, listing for hail insurance crop on 
land not listed therefor four or five months after destruction thereof by hail, 
held not available to crop owner in mandamus to compel insurance commis- 
sioner to pay claim; intent of Laws 1921, c. 265, § 2, amending Laws 1919, c. 
244, § 6, being to require that land be listed for hail insurance tax before 
insuring crop. 

(For other cases, see Insurance, Dec. Dig. § 1314.) 

2. INSURANCE—CROP OWNER MUST SEE THAT LAND IS LISTED 
FOR HAIL INSURANCE TAX FOR CROP TO BE INSURED (LAWS 
1921, C. 265, § 2, AMENDING LAWS 1919, C. 244, § 6). 

Under Laws 1921, c. 265, § 2, amending Laws 1919, c. 244, § 6, crop owner 
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must see that his land is listed with assessor or auditor for hail insurance tax, 
in order that crop théreon may be insured. 


(For other cases, see. Insurance, Dec. Dig. § 13%.) 


3. INSURANCE—AMENDATORY ACT HELD NOT .TO RELIEVE CROP 
OWNER, DESIRING HAIL INSURANCE, FROM LISTING. LAND FOR 
HAIL INSURANCE TAX (LAWS 1923, C. 209, § 1; LAWS 1919, C. 244, 
§§ 6, 7; LAWS 1921, C. 265, §§ 2, 3). 

Laws 1923, c. 209, § «1, re-enacting Laws 1919, c. -244, § 7, as amendment 
of Laws 1921, C. 265, § 3, which amended Law of 1919, changed law of 1921 only 
as to date on which hail insurance takes effect in certain counties, and hence 
does not relieve crop owner, desiring insurance of crop against hail, from duty 
under Laws 1921, c. 265, § 2, amending Laws 1919, c. 244, § 6, to see that land 
is listed with assessor or auditor for hail insurance tax. 

(For other cases, see Insurance, Dec. Dig. § 13%.) 


4. INSURANCE—LAND LISTED FOR HAIL INSURANCE TAX FOR 1924, 
AND NOT.EXEMPTED IN 1925; HELD NOT AUTOMATICALLY IN- 
SURED FOR 1925 (LAWS 1921, C. 265, § 2, AMENDING LAWS 1919, 
C. 244, °§ 6). 

Land listed for hail insurance tax for 1924 season, and not exempted there- 
from in 1925; held not automatically insured for 1925, so as to relieve crop 
owner, desiring insurance thereof against hail, from duty under Laws 1921, 
c. 265, § 2, amending Laws 1919, c. 244, § 6, to see that land is listed with as- 
sessor or auditor for hail insurance tax. 

(For other cases, see Insurance, Dec. Dig. § 1314.) 


5. INSURANCE—STATUTE REQUIRING ASSESSORS TO RETURN NUM- 
BER OF ACRES IN CROP, TO BE SOWED, OR UNDER CULTIVA- 
TION, AS BASIS FOR HAIL INSURANCE PREMIUM, HELD NOT 
TO EXCUSE CROP OWNER, WISHING ‘CROP INSURED, FROM 
LISTING LAND FOR HAIL INSURANCE TAX (LAWS 1919, C. 244, 
§§ 5, 6; LAWS 1921, C. 265, §§ 1, 2). 

Laws 1919, c. 244, § 5, as amended by Laws 1921, c. 265, § 1, requiring tax 
assessors to return number of acres in crop, or to be sowed in assessment 
year, or number of acres under plow or cultivation, as basis for computing 
hail insurance premium, unless landowner or occupant files statement provided 
for, does not excuse crop owner, wishing crop insured, from listing land for 
hail insurance tax, as required by Laws 1919, c. 244, § 6, as amended by Laws 
1921, c. 28, § 2 

(For other cases, see Insurance, Dec. Dig. § 13%.) 

Appeal from Circuit Court, Hand County; Frank R. Fisher, Judge. 


Mandamus by the State, on the relation of E. W. Schmidt, to compel G. 
H. Helgerson, as State Insurance Commissioner, to pay a claim for damage 
caused by hail. From a judgment denying the writ plaintiff appeals. Affirmed. 

Bruell & Henderson, of Redfield, for appellant. 

Buell F. Jones, Atty. Gen., and H. A. Linstrom, Asst. Atty. Gen., for 
Trespondent. 

Pouwty, J. This is a proceeding in mandamus brought to compel the com- 
missioner of insurance to pay a claim for damage caused by hail. The com- 
missioner resists payment on the ground that the land on which the damaged 
crop was growing had not been listed for hail insurance, and that there was 
no liability on the part of the state for the loss. The circuit court denied 
the writ, and plaintiff appeals. 

The land had been listed for hail insurance during the previous year, and 
the claimant assumed that the land would be listed for hail insurance by the 
assessor and county auditor for the current year. 

[1] In July the crop was destroyed by hail, and claimant notified defend- 
ant of the loss, and asked for an adjustment. The defendant, assuming that 
the crop was insured, had the crop examined, and adjusted it as a total loss 
Later on he checked up with the county auditor, and learned that the land 
had not been listed for hail insurance, and refused to pay the loss. When this 
fact was learned, the assessor made out, and filed with the auditor, a supple- 
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mental report in which she listed the crop for hail insurance. This was not 
until during the month of December, some four or five months after the loss 
had occurred; and we believe too late to be of any avail to the claimant. It 
was clearly the intent of the Legislature that all land should be listed for hail 
insurance tax before the crop on such land should be insured against hail. To 
permit the land involved to be listed for hail insurance at the time this sup- 
plemental report of the assessor was filed with the auditor would be to per- 
mit the claimant to insure his crop after it had been destroyed. 

[2] We fail to see any material difference between the facts in this case 
and the controlling facts in Fillbach v. Van Camp, 47 S. D. 407, 199 N. W. 
246, and Hoeck v. Van Camp, 48 S. D. 628, 205 N. W. 654. In the Fillbach 
Case we said: 

“Under the provisions of the hail insurance law it is primarily the duty 
of the owner * * * to list his crops in the manner provided by law if he 
wishes to have the same insured against loss or damage by hail.” 


With this proposition appellant in this case does not agree, and asks us to re- 
cede from that position and hold that all crops are automatically insured whether 
they have been listed or not; claiming “there is no statutory provision or require- 
ment to the effect that the landowner must perform any specific act in order that his 
crop may be insured.” But this wholly ignores the provisions of section 2, c. 265, 
Laws 1921 (amending Laws 1919, c. 244, § 6), which makes it the “duty of each 
person so assessed to report to the assessor the number of acres of crops as de- 
fined by this act when and as often as said land is assessed.” 


aan this means anything at all, it means that the crop owner must have sufficient 
interest in the matter to see to it that his land is listed with the assessor or with 


the auditor, so as to become chargeable with the hail insurance tax. Hoeck v. 
Van Camp, supra. 


[3] Neither do we find anything in chapter 209, Laws 1923, that warrants a 
change in what we said in the Fillbach Case. The purpose of section 7, c. 244, Laws 
1919, is to fix the period covered by the state hail insurance. By that section the 
insurance in all the counties of the state took effect on the lst day of June of each 
year. This section was amended by section 3 of chapter 265, Laws 1921, dividing 
the state into two districts, in one of which hail insurance was to take effect on the 
lst day of June of each year, and in the other on the 15th day of June. This sec- 
tion in turn was amended by chapter 209, Laws 1923, which is an exact re-enactment 
of section 7 of chapter 244, Laws 1919. This section makes no change in the law 


of 1921, except to change the date on which hail insurance takes effect in certain 
named counties. 


[4] It is pointed out by appellant that this land was listed for hail insurance 
for the season of 1924; that it was not exempted from hail insurance in 1925— 
therefore it was automatically insured for 1925. This is contrary to our previous 
holding, and contrary to what we think the law is. 

[5] Section 5, c. 244, Laws 1919, as amended by section 1, c. 265, Laws 1921, 
reads as follows: 

“It shall be and is hereby made the duty of each and every county, city, town- 
ship and village assessor in the state, each within his respective district, at the 
time of listing the property for assessment, to return the number of acres in crop 
or to be sowed or planted to crop in the year of such assessment in every tract, par- 
cel or subdivision of land assessed, together with the name of the person in whose 
name the land is taxed, and also the name of the occupant, cropper, tenant, or ten- 
ants, if any. Such assessor shall specify the number of acres of wheat, oats, barley, 
rye, flax, speltz, corn, cane, alfalfa, proso, millett, buckwheat and sorghum in each 
and every tract, parcel or subdivision of agricultural land assessed and if said land 
at the date of such assessment has not been planted to crop, and he cannot determine 
the number of acres which will be planted to such crops in that year, he shall re- 
turn the total number of acres under plow or cultivation in each tract and for the 
the purposes of this act the total number of acres under plow or cultivation, so re- 
turned, shall be taken and considered to be the number of acres in crop, unless the 
owner or occupant of said land shall, on or before twelve o’clock noon, the first 
day of June,.or on or before twelve o’clock noon, the fifteenth day of June, 1921 
(as provided in section 7) of each year, file with the county auditor of the county 
in which said land is situated, a statement duly verified by oath, describing the 
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number of acres in crop and specifying the kind of grain in substantially the follow- 
ing form, to wit: [Here follows form of report.] 

“The report so made by the assessor shall be the basis for computing the pre- 
mium for hail insurance. If, however, the owner, occupant or lessee of such land 
shall file as above provided a statement showing the number of acres in crop, then 
and in that event such statement shall become and be the basis for estimating the 
premium chargeable to such tract of land.” 

Whatever may be the meaning of this section, it does not excuse the crop owner 
from listing his land, if he wishes his crop insured. We have already held, and 
we think correctly, that the crop is not insured unless it has been listed by some 
one with authority to list it, so that the land on which the crop is growing is sub- 
ject to the hail insurance tax. Fillbach v. Van Camp, supra, and Hoeck v. Van 
Camp, supra. 

The judgment appealed from is affirmed. 

Burch, P. J., and Sherwood and Brown, JJ., concur. 

Campbell, J., concurs in result. 


POTOMAC INS. CO. v. EASLEY. (No. 835-4896.) 
Commission of Appeals of Texas, Section B. Jan. 4, 1928. 
1 Southwestern Reporter (2d) 263. 

1. INSURANCE—RULE OF STRICT CONSTRUCTION OF INSURANCE 

POLICIES IN FAVOR OF INSURED APPLIES ONLY WHERE THERE 

IS AMBIGUITY CALLING FOR CONSTRUCTION. 

Rule that insurance policies must be interpreted most favorably to insured 
is only to be invoked where there is ambiguity calling for construction. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—HAIL INSURANCE POLICY HELD TO EXCLUDE LIA- 
BILITY FOR LOSS TO OPEN COTTON PRECLUDING APPLICATION 
OF STRICT CONSTRUCTION FOR INSURED ON QUESTION OF 
DAMAGES THEREFOR. 

Policy insuring cotton against hail, specifically providing that liability of 
company shall be reduced in same proportion in which crop matures, and de- 
claring that when boll opens it shall be considered matured, expressly excludes 
liability for loss to open cotton and excludes application of strict construction in 
favor of insured on question of damages to open cotton. 

(For other cases, see Insurance, Dec. Dig. § 423.) 


4. INSURANCE—GENERAL PROVISION EXEMPTING INSURER FROM 
IIABILITY FOR DAMAGE BY HAIL FROM INSURED’S FAILURE 
TO HARVEST OVER-RIPE CROPS DID NOT CREATE AMBIGUITY 
AS AGAINST SPECFIC EXEMPTION FROM LIABILITY FOR MA- 
TURED CROPS. 

General provision in hail insurance policy exempting company from liability 
for damage to cotton resulting from negligence or failure of insured to harvest 
overripe crops held not to create an ambiguity as against specific exemption from 
liability for damages to matured crops defined as time when boll opens. 

(For other cases, see Insurance, Dec. Dig. § 423.) 

Error to Court of Civil Appeals of Eleventh Supreme Judicial District. 


Action by J. M. Easley against the Potomac Insurance Company. Judgment 
for plaintiff was affirmed by the Court of Civil Appeals (293 S. W. 346), and de- 
fendant brings error. Reformed and affirmed. 

E. G. Senter, of Dallas, for plaintiff in error. 

Baker & Orn, of Cisco, for defendant in error. 

SPEER, J. This is an action by defendant in error against plaintiff in error to 
recover for a loss under a hail insurance contract upon a crop of cotton planted by 
defendant in error in the year 1925. There was a recovery in the district court for 
- face of the policy, $1,920, and on appeal that judgment was affirmed. 293 S. W. 


The cause was submitted in the trial court upon two issues: 


“(1) What was the damage, if any, in dollars and cents to the unopen cot- 
ton? (2) What was the damage, if any, in dollars and cents to the open cotton?” 
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The aggregate of the findings exceeded the face of the policy, and judgment 
was rendered for the latter amount. 

The writ of error was granted to review the holding that a recovery could 
be had, under the terms of the policy, for damages to open cotton. The Court 
of Civil Appeals refused to consider the insurance company’s assignments of 
error attempting to raise this question, but did treat it as fundamental and held 
that the recovery upon the verdict was within the terms of the policy. 

The policy insured the holder in a sum “not to exceed $4 per acre” upon 480 
acres of cotton, aggregating $1,920. 

It is nowhere expressly stipulated that the policy does not cover open cotton, 
but the contention of plaintiff in error is that such is the necessary construction. 
The contention of plaintiff in error is based upon the following stipulation: 

“When cotton is insured, the liability of the company shall be reduced in 
the same proportion in which said crop or any part thereof matures or is re- 
duced by picking, pulling, cutting, or other harvesting, or by being in any man- 
ner damaged or destroyed. When a boll opens it shall be considered matured.” 

[1-4] While it is universally held in construing insurance policies that that 
interpretation most favorable to the insured will be adopted (Casualty Co. v. 
Wade, 101 Tex. 102, 105 S. W. 35; Dorroh-Kelly Mercantile Co. v. Orient In- 
surance Co., 104 Tex. 199, 135 S. W. 1165), yet the rule of interpretation is only 
to be invoked where there is ambiguity calling for construction.. The specific 
language of the contract above quoted, to the effect that liability of the com- 
pany shall be reduced in the same proportion in which the crop, or any part 
thereof, matures, and declaring that when a boll opens it shall be considered 
matured, makes definite the agreement and excludes the application of strict 
construction in favor of the insured. We cannot make contracts for parties, and 
this one is not attacked for fraud or mistake, and its express language exclud- 
ing liability for loss to open cotton must prevail. There is a general provision 
in the policy exempting the company from liability for any loss or damage by 
hail resulting from the neglect or failure of the insured to cut, pick, pull, gather, 
or harvest overripe crops. But, this limitation of liability is general and cannot 
be held to create an ambiguity as against the specific exemption from liability 
for matured crops, which in case of cotton is stated to be when the boll opens. 

[5] There is no evidence therefore to justify the submission of issue No. 2, 
and the verdict thereon should be set aside, and the judgemnt for $845 upon the 
jury’s answer to issue No. 1 should be affirmed. 

We accordingly recommend that the judgments of both courts be reformed 
so as to reduce the same to $845, with interest from the date of the judgment in 
the trial court, and as thus reformed that the same be affirmed. 

Cureton, C. J. Judgments of the district court and Court of Civil Appeals re- 
formed and affirmed, as recommended by the Commission of Appeals. 


PACIFIC FIRE INS. CO. v. JOHN E. MORRIS CO. et al. (No. 7848.) 
Court of Civil Appeals of Texas. San Antonio. Dec. 21, 1927. 
Rehearing Denied Jan. 18, 1928. 

1 Southwestern Reporter (2d) 348. 

2. INSURANCE—STOCKHOLDER OWNING 98 PER CENT. OF COR- 
PORATION’S STOCK HELD TO HAVE INSURABLE INTEREST AU- 
THORIZING HIS INTERVENTION IN ACTION ON TORNADO IN- 
SURANCE POLICY INSURING OWNERSHIP INTEREST IN COR- 
PORATON. 

Where tornado insurance policy on corporation’s property provided that 
interest insured was ownership interest of assured, stockholder owning 98 per 
cent. stock of corporation had insurable interest in property, and permitting him 
to intervene in action on policy was not error. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

3. INSURANCE—STOCKHOLDER HAS INSURABLE INTEREST IN 

CORPORATION’S PROPERTY. , 

Stockholder has interest in corporate property which he may insure against 

loss. 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 
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4. INSURANCE—TESTIMONY OF OWNER OF 98 PER CENT. OF IN- 
SURED CORPORATION’S STOCK THAT CORPORATION HAD PAID 
PREMIUM ON TORNADO INSURANCE POLICY HELD ADMISSI- 
BLE. 

In action on tornado insurance policy, testimony of stockholder owning 98 
per cent. of stock of insured corporation, and who intervened in action, that cor- 
poration had paid premium on policy, was admissible. 


(For other cases, see Insurance, Dec. Dig. § 65434.) 


5. INSURANCE—SPRINKLER SYSTEM PROTECTING AGAINST FIRE 
HELD COVERED BY TORNADO INSURANCE POLICY. 
Where sprinkler system protecting building against fire was part of build- 
ing, it was covered by tornado insurance policy on building. 
(For other cases, see Insurance, Dec. Dig. § 163[1].) 


6. INSURANCE—IN ACTION ON TORNADO INSURANCE POLICY, TES- 
TIMONY AS TO PROBABILITY OF DOWN SPOUT ON BUILDING 
BEING CLOGGED CONSTITUTING WITNESS’ OPINION OR CON- 
CLUSION HELD MATTER FOR JURY. 

In action on tornado insurance policy in which question whether rain falling 
on roof and accumulation thereof contribute to force front of building to give 
way was in issue, testimony of witness as to probability of down spout being 
clogged constituting mere opinion or conclusion, if issue at all, was matter for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


7. INSURANCE—IN ACTION ON TORNADO INSURANCE POLICY, AD- 
MITTING TESTIMONY TO SHOW COST OF REPLACING PROPERTY 
AND FACTS DISCLOSING AGE AND EXTENT OF REPAIRS BE- 
FORE DAMAGE SHOWING DEPRECIATION HELD PROPER. 

In action on tornado insurance policy, admitting testimony to show cost of 
replacing property as terms of policy required and other facts disclosing age and 
extent of repairs before damage enabling jury to make proper deduction for 
depreciation was proper. 

(For other cases, see Insurance, Dec. Dig. § 661.) 


8. INSURANCE—IN ACTION ON TORNADO INSURANCE POLICY, COST 
OF REPLACING PROPERTY AND PROPER DEDUCTION FOR DE- 
PRECIATION HELD FACTS FOR JURY. 

In action on tornado insurance policy, cost of replacing property and age and 
the extent of repairs before damage showing proper deduction for depreciation 
held facts for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from District Court, Dallas County. 

Action by the John E. Morris Company against the Pacific Fire Insurance 
Company on a tornado insurance policy, in which John E. Morris intervened as 
a party plaintiff. From a judgment for plaintiff and the intervener, defendant 
appeals. Affirmed. 

Senter & Strong, of Dallas, for appellant. 

McCormick, Bromberg, Leftwich & Carrington, of Dallas, for appellees. 

Cosss, J. John E. Morris Company, a corporation, as plaintiff, brought suit 
against Pacific Fire Insurance Company, a corporation, defendant, upon a cer- 
tain policy insurance covering a one-story brick and cement building in the 
city of Dallas, Tex., with insurance against loss or damage by tornado, wind- 
storm, or cyclone, in the amount of $6,000. Plaintiff alleged that a windstorm 
occurred on the 8th day of June, 1925, which partially destroyed the property 
and damaged it in excess of $5,000; that there was at the time another policy 
outstanding of the same nature as that issued by the defendant, which policy 
was issued by Republic Insurance Company for the sum of $6,500. Plaintiff 
asked that the loss and damage should be prorated between said companies, and 
prayed for judgment against the defendant in the sum of $2,500 

Defendant answered by general denial and special answers as follows: 


Ka Et denied that it ever issued a policy to plaintiff as described in the pe- 
tition. 
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(b) It denied that the loss and damage, if any, suffered by the plaintiff was 
caused by a windstorm, and alleged that it was the proximate result of a cause 
not insured against by the policy. 

(c) It alleged that the insured was not the owner of the property. 

Plaintiff, John E. Morris Company, a corporation, filed an amended petition, 
in which it alleged that John E. Morris, a resident citizen of Dallas county, was 
the owner of 98 per cent. of its capital stock. 

Over the objection of defendant, John E. Morris was granted leave by the 
court to file a plea of intervention, and in this plea alleged that he was the owner 
of 98 per cent. of the capital stock of John E. Morris Company, a corporation, 
and entitled to recover the proceeds of the policy in accordance with the alleg- 
ations of the plea of the plaintiff. 

The case was submitted to the jury on special issues, which, with the answers, 
are as follows: 

“Special issue No.1: Did the one-story brick and cement composition build- 
ing at 120-24 North Lancaster avenue in the city of Dallas, on or about the 8th 
day of June, 1925, suffer any direct loss or damage by tornado, windstorm, or 
cyclone? Answer yes or no. Answer: Yes. 

“Special issue No. 2: State in dollars and cents the amount of such damage, 
if any? Answer: $5,000. 

“Special issue No. 3: Did the rain falling upon the roof, and the accumula- 
tion thereof, cause or contribute to force the front of the building to give way 
and thereby cause, or contribute to cause, the injury to the building? Answer 
yes or no. Answer: No.” 

We agree with appellant in his statement: 

“The question of greatest importance in this case is whether or not a policy 
of insurance taken out by an individual in his own name is a valid policy when 
the property is owned by a corporation of whose capital stock he owns 98 per 
cent.” ‘ 

{1] We adhere to what we held in Trott v. Flato, 244 S. W. 1085, that the 
owner of the capital stock of the corporation did not hold the title to corporate 
property. 

(2, 3] But that is not the question here. The policy contains a provision 
that the interest insured is “the ownership interest of the assured.” The policy 
did not require unconditional and sole ownership, but that any ownership interest 
of the assured is covered. Now, then, owning 98 per cent. of the capital stock 
in the company did not give him title thereto, but did give him an insurable in- 
terest in the property. Clearly a stockholder has an insurable interest in the 
corporate property such as he may insure for his protection against loss. In 
Rolater v. Rolater (Tex. Civ. App.) 198 S. W. 393, insurable interest is defined 
as follows: ; 

“Adopting in substance the language of another, any one has an insurable 
interest in property who derives a benefit from its existence or would suffer loss 
from its destruction, and the mere equitable title or other qualified property in 
the thing insured, though not the fee, may be protected by insurance in case the 
insured might suffer loss by the destruction of the subject-matter of the insur- 
ance.” Phoenix v. Deavenport, 16 Tex. Civ. App. 283, 41 S. W. 399. 

In Wailes v. Davies (C. C.) 158 F. 674, it is said: 

“It has frequently been held that a stockholder, merely as a stockholder in 
a corporation, has such an interest in the corporate property that he may take 
out a policy of insurance for the protection of that interest. This rule is based 
on the theory that the beneficial interest in the property of the corporation is in 
the stockholders.” Warren v. Davenport, 31 Iowa, 464, 7 Am. Rep. 160. 


(4, 5] This disposes of the material question in the case and the appellant’s 
assignments in respect to the insurable interest, and the right to insure it, are 
overruled. The testimony of the witnesses L. A. Donald and L. R. Doughty, 
complained of, was not prejudicial or immaterial, but in compliance with the 
policy. Likewise the testimony of John E. Morris that the corporation paid the 
premium on the policy was properly admitted. The sprinkler system was a part 
of the building and thereby covered by the insurance and the proof properly 
admitted. 


[6] The testimony of the witness H. A. Overbeck as to the probability of 
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the down spout being clogged was a mere opinion or conclusion of the witness. 
If an issue at all, based upon a conclusion, it was a matter for the jury. 

[7, 8] The testimony was properly admitted to show what it would cost to 
replace the property, as the terms of the policy required, and other facts suffi- 
cient to disclose the age and extent of repairs before the damage so that the 
jury could make proper deduction for depreciation. These were facts for the 
jury to pass on. 

In regard to the sprinkler, it was an equipment consisting of a network of 
water pipes built into the building, designed automatically to extinguish inci- 
pient fires and ramifying to the utmost parts of the building, was a part of the 
ig It is held in Still v. Connecticut Fire Ins. Co., 185 Mo. App. 557, 172 
S. W. 627: 

“Where the subject of the insurance is described as a ‘building’ the entire 
structure, though composed of several parts is included if the parts are so joined 
as to be ‘used as one and devoted to the same common purpose.’ 

We have very carefully examined appellant’s brief, all assignments, and pro- 
positions. We think the case has been fairly tried and substantial justice done. 

The judgment is affirmed. 


LAW UNION & ROCK INS. CO., (No saga)” OF LONDON, v. SCOTT et al. 


Court of Civil Appeals of Texas. Texarkana. Dec. 20, 1927. 
Rehearing Denied Jan. 5, 1928. 
1 Southwestern Reporter (2d) 712. 
1. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW INSUR- 

ER’S ESTOPPEL. 

In action on fire insurance policy, evidence held insufficient to show that insur- 
er was estopped to rely on provision of policy regarding change in title of insured 
property by representations of former agent, who had written policy, but whose 
agency had terminated about six months before representations were made, of 
which representations defendant insurer knew nothing, where insurer gave timely 
and reasonable public notice of cessation of agent’s autority and recorded appoint- 
ment of new agent, under Rey. St. 1925, art. 5065. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


3. INSURANCE—WHERE INSURER GAVE SUFFICIENT NOTICE TO 
PUBLIC OF REVOCATION OF AGENT’S AUTHORITY, IT WAS UN- 
NECESSARY TO BRING PERSONAL INFORMATION HOME TO IN- 
SURED, IN ORDER NOT TO BE BOUND BY FORMER AGENT’S 
REPRESENTATIONS. 

Where insurance company gave reasonable notice, sufficient to afford knowl- 
edge of revocation of agent’s authority to public at large in locality, and recorded 
appointment of new agent, under Rev. St. 1925, art. 5065, it was unnecessary that 
personal information be brought home to insured, having policy written by such 
agent, in order not to be bound by agent’s representations thereafter regarding nec- 
essity of indorsement of change of title of insured property on fire insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 373[1].) 

4. ESTOPPEL § 52—ESTOPPEL DOES NOT ARISE WITHOUT FAULT. 
Estoppel does not arise without fault. 

Error from District Court, Titus County; R. T. Wilkinson, Judge. 

Action by S. C. Scott and others against the Law Union & Rock Insurance 
Company, Limited, of London. Judgment for plaintiffs, and defendant brings error. 
Reversed and rendered. 

The suit was on a fire insurance policy, in the sum of $2,000, covering a dwell- 
ing house totally destroyed by fire on February 10, 1926. The insurance company 
filed a general denial, and specially pleaded, in avoidance, the violation by the in- 
sured of the following stipulation of the policy: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if any change, other than by death of the insured, 
take place in the interest, title, or possession of the subject of insurance (except 
change of occupants without increase of hazard), whether by legal process or by 
voluntary act of the insured or otherwise.” 

The plaintiffs by supplemental petition pleaded, in detailed statement, estoppel 
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from asserting the alleged forfeiture, as well as assignment of the insurance to Mr. 
Fuquay, based upon knowledge of the change of ownership of the property and 
waiver of any written memorandum on the part of an authorized agent of the com- 
pany. The insurance company replied, denying agency, any notice of the change 
in title and transfer of insurance, and waiver. 

The case was tried before the court without a jury, and judgment was entered 
- favor of the plaintiffs. The facts are agreed upon by the parties, and are as fol- 
ows: 

On April 18, 1923, plaintiff in error issued a policy of fire insurance in the sum 
of $2,000 to the defendant in error S. C. Scott, covering a dwelling house owned by 
him. The policy was for a period of three years from its date. The policy was 
issued by the insurance company’s authorized agent at Mit. Pleasant, J. B. Rowland, 
doing business under the trade-name of the “Mt. Pleasant Insurance Agency, J. B. 
Rowland, Manager.” J. B. Rowland was the duly appointed and sole agent of the 
company from 1922 to August 7, 1925. He attached two “riders” to the policy in 
suit while agent—one on June 15, 1923; the other on June 10, 1924. The house was 
totally destroyed by fire on February 10, 1926. Proofs of loss were duly made. 
The policy contained the stipulation pleaded in the answer. There was no indorse- 
ment on the policy of an agreement to make subsequent sale of the property, nor any 
notation indorsed or added thereto of assignment of insurance to Mr. Fuquay. No 
notice was given to the company, nor any attempt made to notify it of the sale of the 
property, or of the request of assignment to Mr. Fuquay. 

It was agreed by the parties that on February 5, 1926, Mr. Scott, joined by his 
wife, conveyed by deed the dwelling house described in the policy, as well as the 
land on which it was situated, to Joe Riddle, who on the same date conveyed the 
same property by deed to O. M. Fuquay. As admitted, “both deeds were drawn up, 
executed, and delivered at the same office and at the same time.” ‘The consideration 
to Mr. Scott was $200 cash and a vendor’s lien note for $1,800, bearing 8 per cent. 
interest from date. The further agreed facts appear: 


(1) “That immediately after the execution and delivery of the said deeds, at 
the instance of the plaintiff Fuquay and in his own behalf, Scott went to his lock 
box in the town of Mt. Pleasant and took the contract or policy of insurance and 
carried the same to the insurance office of J. B. Rowland, and to J. B. Rowland him- 
self in person, and handed the policy to J. B. Rowland, and informed said Rowland 
that he had that day executed a deed and had delivered the same, and that O. M. 
Fuquay was the owner of the property, and that plaintiff had $1,800 in vendor’s liens 
against the place. That he told Mr. Rowland as follows: ‘I told Mr. Rowland who 
I had sold it to, and told him I wanted the insurance transferred to Mr. Fuquay, 
and that I was holding an $1,800 equity in the place. Mr. Rowland took the policy 
and looked at it, and said: ‘This policy expires in April, and probably Mr. Fuquay 
will sell this place in a few days, and then we will transfer the policy; and if Mr. 
Fuquay does not, whenever it expires, we will make the transfer then to whoever 
owns it.’ Mr. Rowland told Mr. Scott, ‘It is all right the way it stands now; 
and Mr. Scott replied, ‘Well, if it is all right, that is all I want.’ Mr. Rowland 
said, ‘It is all right to let the policy stand like it was.’ Mr. Rowland put no in- 
dorsement on the policy; he just handed the policy back to Mr. Scott, and told him 
that it was all right for it to stand just like it was. Mr. Rowland used this ex- 
pression, ‘When we renew it, we will change it.’” ; 

(2) “Irxs agreed that on August 7, 1925, Mr. C. L. Duncan, an insurance agent 
of Mt. Pleasant, became an agent of the defendant company at Mt. Pleasant and 
vicinity. The agency for the defendant company, formerly held by J. B. Rowland 
(from 1922 to August 7, 1925), and all supplies in the way of policy forms, was 
transferred on that date to C. L. Duncan; and from that date, including and after 
February 10, 1926, the said C. L. Duncan held himself out to the public in Mt. 
Pleasant and vicinity as agent of the defendant company. On August 11, 1925, the 
defendant company filed designation with the department of insurance, Austin, 
Texas, designating C. L. Duncan as its agent at Mt. Pleasant, and no revocation 
was ever filed with the commissioner of ifsurance. C. L. Duncan distributed blot- 
ters with the name of defendant and his own name as local agent of defendant 
printed thereon, in the various business houses in Mt. Pleasant and vicinity. J. AP 
Rowland’s authority as agent of defendant was terminated on August 7, 1925, an 
his commission of authority taken up.” 

(3) “It is agreed that the plaintiffs, or either of them, made no inquiry from 
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any one in an effort to determine whether or not J. B. Rowland was still the agent 
of defendant company. J. B. Rowland did not claim on February 5, 1926, or any 
time thereafter, that he was the agent of defendant, and has not claimed to be 
agent of defendant since August 7, 1925. That neither plaintiff knew of the term- 
ination of the agency of J. B. Rowland until several weeks after the destruction of 
the house. That plaintiff Scott, at the time he went to the office of J. B. Rowland 
and informed him that he had sold the property and wanted the policy changed, 
believed that J. B. Rowland was still the agent of the defendant. The defendant 
had never informed him that J. B. Rowland was no longer its agent at Mt. Pleasant, 
and had never given any public notice of any character or through public print of 
the termination of his agency. * * * Prior to August 7, 1925, defendant deliver- 
ed to J. B. Rowland printed blotters, with its name and the name of J. B. Rowland 
as agent, and the plaintiffs obtained some of these blotters a few days before the 
loss of the house by fire from the office of J. B. Rowland, and at the time of the 
conversation in evidence some of the blotters were in possession of J. B. Rowland.” 

(4) “It is agreed on February 12, 1926, after the fire, Mr. Wendt, an independ- 
ent adjuster, of Dallas, Texas, at the request of defendant, came to Mt. Pleasant 
for the purpose of making an investigation. He and J. B. Rowland and Mr. Scott 
went to the burned house and inspected the ruins. Before Mr. Wendt reached Mt. 
Pleasant, Mr. J. B. Rowland requested Mr. Scott to get up an estimate of the value 
of the building, which Mr. Scott did do, and had it ready when Mr. Wendt arrived 
at Mt. Pleasant, and he turned it over to Mr. Wendt. Mr. Wendt did not know 
that J. B. Rowland had ceased to be agent of defendant, and did not know that 
Mr. Scott had sold and transferred the property. The estimate presented by Mr. 
Scott was $2,300. Mr. Wendt, believing the amount subject to a 20 per cent. reduc- 
tion for age depreciation, offered Mr. Scott $1,800. Mr. Scott did not want to 
close the matter at that time, and Mr. Wendt told him to let Mr. J. B. Rowland 
know that afternoon. During the afternoon Mr. Scott decided to take $1,800, and 
so notified J. B. Rowland. J. B. Rowland wrote a letter for Mr. Scott, advising 
Mr. Wendt that Mr. Scott would settle the loss for the $1,800. On February 15, 
1926, and before the letter was received, Mr. Wendt heard that the insured property 
had been sold by Mr. Scott prior to the date of the fire, and Mr. Wendt then made 
investigation and found upon the records in the county clerk’s office the recorded 
deeds from Mr. Scott to Riddle, and Riddle to Mr. Fuquay. Mr. Scott did not 
know J. B. Rowland was not still the agent of defendant, and did not know that 
Mr. Wendt did not know of the sale of the property. Mr. Scott answered all 
questions inquired about concerning the loss, and concealed nothing pertaining to 
the loss inquired about.” BPO oe ae 

The simple question on appeal is that of whether estoppel in pais arises in the 
special facts. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

I. N. Williams, of Mt. Pleasant, for defendants in error. 

Levy, J. (after stating the facts as above). The policy in suit is conditioned to 
“be void” in case, “any change, other than by death of the insured, take place in 
the interest, title, or possession” of the property subsequent to the date of the policy, 
without the “agreement” of the company “indorsed” on the policy. It is an admitt- 
ed fact that Mr. Scott, the insured, made completed subsequent sale of the property 
on February 5, 1926, before the day of the fire on February 10, 1926, and that no 
“agreement” or permission was “indorsed” on the policy to make such change of 
title. The company, as admittedly shown, never waived the stipulation, and had no 
notice at all of the sale, and no attempt was made to notify it. Notice may not be 
imputed to it by reason of consent or knowledge acquired by agent, for it was es- 
tablished that C. L. Duncan, the sole authorized agent, in no wise had dealing with 
the matter, and had no knowledge of it. Therefore the contractual right of avoid- 
ance of the policy is conclusively made to exist, and must be enforced, unless, as 
admitted by the insured, estoppel in pais, as pleaded, arises in the special facts, 
precluding the assertion of the right of forfeiture. 

The precise acts and conduct which are claimed to amount to an estoppel, together 
with all the evidence in relation thereto, appear in the agreed facts set out above. 
Looking to the special facts, it appears that the insured immediately informed J. 
B. Rowland of the sale of the property, and, handing him the policy, requested 
that “the insurance be transferred to Mr. Fuquay,” the purchaser of the property. 
After looking at the policy, Mr. Rowland replied as follows: 
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“This policy expires in April. Probably Mr. Fuquay will sell this place in a 
few days, and then we will transfer the policy; and, if Mr. Fuquay does not, when- 
ever it expires we will make the transfer them to whoever owns it.” 

Further, as Mr. Scott said: 

“Mr. Rowland put no indorsement on the policy; he just handed it back and 
told me: ‘It is all right for it to stand like it was. When we renew it, we will 
change it.’” 

The language of Mr. Rowland does not conclusively show that he, in intent 
and purpose was agreeing to the sale and transfer of the insurance, as well as to 
make “indorsement” on the policy thereof, at the time he “handed the policy back” 
to the parties. At most, it amounted to nothing more than a bare promise to “make 
the transfer” in the future, either when “Mr. Fuquay will sell this place,” or after 
the present “policy expires in April,” and “when we renew it.” It may be that the 
words “it is all right” could extend to and include an expressed consent to the 
aliention of “the title” to the property by the insured. It will be assumed, how- 
ever, as the defendants in error seem to insist, that J. B. Rowland assured the par- 
ties that both the conveyance of the “title” to the property and the sale and “trans- 
fer of the insurance” were “all right,” and would be recognized, equivalent to an 
oral agreement in such respects. 

Such assurance and consent of J. B. Rowland was, as claimed by the defend- 
ants in error, nevertheless binding on the company, although the authority of J. B. 
Rowland as agent was terminated, because the defendants in error had no knowl- 
edge of the termination of the agency. They invoke the general rule, quoting it: 

“The acts of an agent after his authority has been revoked bind a principal as 
against third persons, who, in the absence of notice of the revocation of the agent’s 
authority, rely upon its continued existence.” 

Stated in other words, if an insurance company has appointed an agent to 
transact business for it, parties dealing with him in that business have a right to 
rely upon the fact of a continuance of his authority as such agent until informed in 
some way, either in person or by circumstances, of its revocation. The rule is 
founded upon the doctrine of estoppel. The final element of estoppel is that the 
person claiming it has been misled into such action by the other party that he will 
suffer injury if the estoppel is not declared. Did the company mislead the other 
parties? The question involves consideration in the evidence of the necessity and 
sufficiency of notice to the defendants in error. Looking to the special facts, it ap- 
pears, first, that the policy was for the period of three years from April 18, 1923. 
The premiums were fully paid. It was a completed transaction, and nothing more 
remained to be done. It was in no wise a transaction uncompleted before the re- 
vocation. The company did not have to agree to subsequent conveyance “of title” 
or “transfer of insurance.” The insured was in no special relation different from that 
of general policyholders in the locality; and there is no pretense of the company’s 
holding out J. B. Rowland as an agent after August 7, 1925, or that J. B. Rowland 
was undertaking to act as the agent f the company. On the contrary it was agreed 
that : 

“J. B. Rowland did not claim on February 5, 1926, or at any time thereafter, 
that he was the agent of defendant, and has not claimed to be agent of defendant 
since August 7, 1925.” ae 

After August 7, 1925, J. B. Rowland was in no wise clothed with indicia of 
authority of an agent. It was agreed that “on August 7, 1925, * * * all sup- 
plies in the way of policy forms were transferred [from J. B. Rowland] to C. L. 
Duncan”; the latter being the newly appointed and sole agent from and after 
August 7, 1925. The necessity of notice, as relied on, especially to the insured, 
appears in the agreed facts to the extent only: 

“That neither plaintiff knew of the termination of the agency of J. B. Row- 
land until several weeks after the destruction of the house [by fire]. The plain- 
tiff Scott, at the time he went to the office of J. B. Rowland and informed him 
that he had sold the property and wanted the policy changed, believed that J. 
B. Rowland was still the agent of the defendant; that the defendant had never 
informed him that J. B. Rowland was no longer its agent at Mt. Pleasant, and 
had never given any public notice of any character or through public print of 
the termination of his agency. * * * Prior to August 7, 1925, defendant de- 
livered to J. B. Rowland printed blotters, with its name and the name of J. B. 
Rowland as agent; and the plaintiffs obtained some of these blotters a few days 
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before the loss of the house by fire from the office of J. B. Rowland, and at the 
time of the conversation in evidence some of the blotters were in possession of 
J. B. Rowland.” 

Was there sufficiency of notice? As appears: 

“J. B. Rowland’s authority as agent of defendant was terminated on August 
7, 1925, and his commission of authority taken up.” 

He was not afterwards agent “at Mt. Pleasant and vicinity.” As appears: 

“On August 11, 1925, the defendant company filed designation with the de- 
partment of insurance, Austin, Texas, designating C. L. Duncan as its agent at 
Mt. Pleasant, and no revocation was ever filed with the commissioner of insur- 
ance. C. L. Duncan distributed blotters with the name of defendant and his own 
name as local agent of defendant printed thereon, in the various business houses 
in Mt. Pleasant and vicinity. * * * On August 7, 1925, * * * all supplies in 
the way of policy forms were transferred [from J. B. Rowland] to C. L. Duncan. 
* * * J. B. Rowland did not claim on February 5, 1926, or any time there- 
after, that he was the agent of defendant, and has not claimed to be agent of 
defendant, since August 7, 1925.” 

It is clearly shown that there were reasonable efforts in good faith to give 
local notoriety of the termination of the agency of J. B. Rowland and the ap- 
pointment of C. L. Duncan as sole agent. There was even recordation, as 
authorized by statute (article 5065, R. S. 1925), of the fact. The company did 
not quietly withdraw Rowland’s agency. The circumstances tend conclusively 
to show that by the exercise of ordinary caution the insured would have been 
timely and sufficiently led to knowledge of the revocation. All the parties lived 
in the same town, which was not one of a large population. Added to these 
efforts appear the undisputed facts that: 


“J. B. Rowland did not claim on February 5, 1926, or any time thereafter, 
that he was the agent of defendant, and has not claimed to be agent of defendant 
since August 7, 1925. * * * C. L. Duncan distributed blotters, with the name 
of defendant and his own name as local agent of defendant printed thereon, in 
the various business houses in Mt. Pleasant and vicinity. * * * From that date 
(August 7, 1925), including and after February 10, 1926, the said C. L. Duncan 
held himself out to the public in Mt. Pleasant and vicinity as agent of the de- 
fendant company.” 

The public generally had reasonable notice of the termination of the agency. 
Yet, as admitted: . 

“The plaintiff or either of them made no inquiry from any one in an effort 
to determine whether or not J. B. Rowland was still the agent of defendant 
company.” 

The case would be an entirely different one, had the facts shown a recent 
termination of the agency of J. B. Rowland, and only a quiet withdrawal of his 
authority, without circumstances to publicly indicate cessation of such authority. 
It would be extreme to hold the company liable upon the ground of estoppel in 
oe ro facts. Quoting from the case of Ins. Co. v. Campbell, 42 Neb. 208, 60 
N. W. 599: 

“To hold otherwise would make the insurer liable for the acts and conduct 
of those who confessedly were not its agents, and who were no longer in its 
employ. Counsel * * * invoke the familiar rule that, where the relation of 
principal and agent has once been established it will be presumed as to third 
persons to continue. The answer to this is that this presumption of law was 
entirely overcome by undisputed evidence that the relation of principal and agent 
which had once existed between Ayerst & Taffinder and the company had been 
terminated. It can make no difference that the insured had no notice that the 
agency had ceased and that other agents had been appointed.” 


We have. been referred to no case of similar facts where the rule invoked 
has been applied. The present case is not comparable to the line of cases cited 
by defendants in error. In the case of Insurance Co. v. McCain, 96 U. S. 84, 
24 L. Ed. 653, the special facts on which that case turned were, as stated therein: 

“The policy was received from an agent of the company, one B. F. Smith, 
who was appointed to solicit applications for policies and collect premiums for 
a district of country embracing a part of Mississippi and also a part of Alabama, 
in which the insured resided. To him the first premium was paid. The second 
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premium, due on the 10th of December, 1869, was paid on the 5th of that month 
to his Subagent, who, before the 10th, handed him the amount, and it was 
credited in his account rendered to the company in April following. The account 
disclosed the fact that the amount was received upon the policy in question. 
After its receipt, no communication was made by the company to the assured 
that Smith was not its agent at the time of the payment, nor was any objection 
made to the sufficiency of the payment. The insured died in June, 1870.” 

Clearly the silence of the compdny, after receiving the statement of the 
agent that the premium had been paid to him, is equivalent to an adoption of 
the act of the agent. The above case is illustrative of a long line of similar cases. 
No such facts, though, are to be found in the ‘present case. In the case of 
Insurance Co. v. Hanna, 81 Tex. 487, 17 S. W. 35, the facts on which the question 
turned as stated therein are: 

“Davis [after his agency terminated in 1878] * * * collected the premiums 
on the policy of J. S. Hanna annually since 1878, for the general agent of the 
company (C. H. Brush) at Philadelphia. The receipts were sent to him by the 
company on its usual forms for collection. He never heard of any objections 
made by the company to these collections.” 

An entirely dissimilar case to the present one. 

In the case of Gragg v. Insurance Co. (Ky.) 107 S. W. 321, the case turned 
on the bare question of the sufficiency of the notice of termination, the court 
holding the issue one for the jury in the special facts proven. It was shown to 
the extent only that: 

“In March, 1904, Wait was discharged or removed as agent, and Denton & 
Robinson, who also had an office as insurance agents, * * * were appointed 
agents in his place.” In February, 1904, the policy was issued by Wait as agent 
of the company. In May, 1904, Harry Wait consented that the policy might be 
transferred to appellant. That Wait, although removed, “continued to act as 
agent in the settlement of policies that were issued by him. That Wait at the 
time he consented to the transfer of the policy notified the company of the fact.” 

There was no effort at notoriety or notice at all of the termination of the 
agency. The agency was merely quietly withdrawn. The insured in that case 
was justified in believing that Wait was still the authorized agent, through the 

_neglect or fault of the company. The company was “notified” by Wait of “the 

transfer of the policy,” and did not repudiate the act. Another line of cases 
involve purely ‘special transactions of trading corporations and partnerships, 
initiated and not completed before revocation of agency and of the business 
relation, and no attempt to give any notice thereof. In Insurance Co. v. Threl- 
keld, 60 Ark. 539, 31 S. W. 265, it appeared, as stated, that: 

“John J. Sumpter & Co. had exercised “authority for some time with the 
knowledge and approval of” the company. “The fact that it furnished blanks 
for the report of such action is significant. It clearly implies that the authority 
was given.” 

There were clear grounds of estoppel in that case, wholly differing from the 
present case. It would serve no purpose to further illustrate the cases, as all 
of them are of special facts entirely differing from those of the present case. 

[1] We believe the evidence is entirely insufficient to meet the requirements 
of an estoppel. J. B. Rowland was not authorized to make the “agreement”; 
the company gave timely and reasonable public notice of cessation of his author- 
ity; the company never ratified or adopted the agreement, or even knew of it 
at all; the insured was not. justified by any act of the company in believing that 
Rowland was still the authorized agent. 

The judgment is therefore reversed, and judgment is here entered for plain- 
tiff in error; the defendants in error to pay all costs. 


On Rehearing. 

Defendants in error insist: 5 s 

“That if your opinion shall stand as against a rehearing, it is in conflict with 
the principle laid down-in Ruling Case Law, p. 860, reading: ‘So far as third 
persons are concerned, the principal, as a rule, may revoke the authority of his 
agent at any time; but it is settled that the acts of an agent after his authority 
has been revoked bind a principal as against third persons, who, in the absence 
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of notice of the revocation of the agent’s authority, rely upon its continued 
existence.’ ” 

[2-4] The cases are practically unanimous on this general concept. It is 
often stated as if it were an axiom. It means that, in the case of mere revo- 
cation, it is the fault, as constituting the element of fraud, of the principal, if 
notice is not given to third persons, and that therefore the principal is bound by 
the agent’s act, upon the doctrine of estoppel. It further means that the doc- 
trine of estoppel furnishes the basis upon which one person may be bound by 
acquiescence, as constituting the element of admission, in the acts or conduct 
of a discharged agent who had dealt with a third person in such manner as to 
create the appearance of agency. The rule quoted is therefore controlling, ac- 
cording to the proof of particular facts of each case, with the distinction mention- 
ed constantly recognized. 

In the present case upon the conclusive proof that J. B. Rowland’s agency 
had terminated, the presumption no longer could be indulged of continuity of 
agency. This rule of presumption peculiarly concerns burden of proof or duty 
of producing evidence, wherever from one fact another is presumed. 1 Green- 
leaf on Evidence, § 42; 10 R. C. L. p. 872, § 15; 1 Jones on Evid. p. 293. And 
the evidence is conclusive that the company did not merely revoke the agency 
without notice. Reasonable notice was given in ways unequivocal and of suf- 
ficiency to afford knowledge of revocation to the public at large in the locality. 
A reasonably prudent person, in the exercise of ordinary caution, upon mere 
inquiry would have been led to a knowledge of the revocation. In such facts 
it was unnecessary that personal information be brought home to the defendants 
in error, the company having reasonably done what it could to make the re- 
vocation as notorious in the locality as was the fact of previous agency. De- 
fendants in error admitted that they “made no inquiry from any one in an ef- 
fort to determine whether or not J. B. Rowland was still the agent of defendant 
company. 

As appears, they had had no dealings with J. B. Rowland, as agent, since 
June 10, 1924, to date of sale of property in February, 1926. It is further con- 
clusively proven that there was no holding out in any way by the company of 
J. B. Rowland as its agent, or adopting or acquiescing in any acts done by him. 
The company never knew of the purported agreement of J. B. Rowland. In no 
wise does the element of admission of agency appear by acquiescence of acts 
done by Rowland with third parties. In these facts, the rule must be applied, 
in denial of liability. It is the general principle of elemental and substantial 
justice that estoppel does not arise without fault. J 

In the original opinion the disposition of the case was made to turn upon 
the single point, quoting: 

“We believe the evidence is entirely insufficient to meet the requirements 
of an estoppel. J. B. Rowland was not authorized to make the ‘agreement’; the 
company gave timely and reasonable public notice of cessation of his authority; 
the company never ratified or adopted the agreement, or even knew of it at all; 
the insured was not justified by an act of the company in believing that Row- 
land was still the authorized agent.” 

The facts are agreed and without conflict. 

The motion is overruled. 
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MARINE 
NORTH BRITISH & MERCANTILE INS. CO. v. 
GREENVILLE COMPRESS CO. et al. 
District Court, S. D. Mississippi, W. D. December 21, 1927. 
23 Federal Reporter (2d) 526. 


INSURANCE—EQUITY HAD JURISDICTION OF BILL BY INSURER, RE- 
QUIRING RECEIPT HOLDERS OF FLOODED COTTON TO FILE 
CLAIMS AND TO DISTRIBUTE PROCEEDS, IN VIEW OF EXTRA- 
ORDINARY CONDITIONS. 


Through flood overflow of the Mississippi river 28,000 bales of cotton in a 
compress, belonging to different owners, were submerged and seriously damaged. 
Complainant was insurer against flood damage of 20,000 bales with the right, on 
payment of the loss, to take over the insured cotton. The bales were so soaked 
and defiled that ta a large extent they could not be identified as to the owners, or 
as to what was and was not insured by complainant. Held, that the extraordinary 
conditions gave a court of equity jurisdiction, on a bill by complainant and tender 
of payment of the loss, to take possession of the cotton, which was still under 
water and subject to further overflows, through its receiver, to sell the same, to be 
salvaged by the purchaser, to require all receipt holders to file their claims, and to 
distribute the proceeds of the sale pro rata among those showing themselves en- 
titled to share therein. 


(For other cases, see Insurance, Dec. Dig. § 617.) 


In Equity. Suit by the North British & Mercantile Insurance Company against 
the Greenville Compress Company and others. Decree overruling objections to juris- 
diction, and for distribution of fund arising from sale of property by receiver. 

On the morning of April 22, 1927, due to a break in the levee on the east bank 
of the Mississippi river at Stop Landing, just north of Greenville, Miss., the flood- 
waters of the Mississippi river entered the compress of the Greenville Compress 
Company to a depth of from 8 to 12 feet. There were in the compress at the time 
approximately 28,000 bales of cotton. A very strong current was present, and 
the bales of cotton were washed into the aisles, were floated about in the water, 
were piled one on top of the other, and approximately 1,000 bales, situated in open 
sheds, were washed away. The greater portion of the cotton was totally sub- 
merged, and the remainder saturated with water. 


The North British & Mercantile Insurance Company exhibited its original bill 
of complaint in the District Court of the United States for the Western Division 
of the Southern District of Mississippi, at Vicksburg, and alleged that it carried 
an open policy of insurance against flood waters covering 20,000 bales of cotton 
in this compress; that other insurers carried insurance on approximately 6,000 
bales; that it admitted its liability for the loss and damage to said cotton, and 
offered to pay the same in full as soon as such loss and damage could be ascer- 
tained; that under the terms of the policy, upon ascertainment of the loss and 
the payment thereof, it had the right to take the property, which it was willing 
to do. The bill alleged that, owing to the fact that the flood waters of the Mis- 
sissippi river had entered into the compress, the means of identification of the 
greater portion of the cotton was destroyed; that upon the payment of its liability 
it would become the owner of approximately 20,000 bales of cotton, which it would 
be unable to identify, owing to the fact that the identity of the bales of cotton 
had become destroyed. It alleged the deterforation which the cotton would suffer 
from the presence of the flood waters, the necessity that the cotton, at the earliest 
possible moment, be reconditioned and sold, and the proceeds distributed among 
all parties concerned on a pro rata basis. 

The bill alleged that it was not possible to ascertain the names of the owners 
of the cotton, since the records of the compress company were submerged in water, 
but that the remaining 8,000 bales belonged to various and sundry persons, firms, 
and corporations. The bill alleged that the complainants were without relief, except 
in a court of equity, and that irreparable injury would be sustained unless a receiver 
should be appointed and the cotton contained in the compress impounded; that 
all persons claiming or owning any of the cotton in the compress be brought before 
the court; that the warehouse receipts for each bale of cotton be required to be 
filed in court and impounded; that all persons be enjoined from filing actions at 
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law, and be required to intervene in said cause and present their respective claims 
to the proceeds arising from the sale and disposition of said cotton. 


Charles B. Snow of Jackson, Miss., was appointed receiver and took possession 
of the cotton. Before the waters of the Mississippi river receded, and while the 
cotton in the compress was still under water, he sold under the orders of the 
court the 28,000 bales of cotton for approximately $530,000 in cash. The receiver 
guaranteed that the purchaser should receive 28,000 bales of cotton. The receiver 
delivered the cotton contained in the compress to the purchaser, and, when the 
waters. receded, recaptured and delivered to the purchaser 1,000 bales of cotton 
which had been carried by the waters of the Mississippi river from the compress, 
some of it a distance of five miles. 


Publication was made under the orders of the court for all persons owning 
or claiming an, interest in or lien upon the cotton, requiring them to file their 
warehouse receipts with the clerk of the court and present claims for their pro rata 
part of the proceeds of the cotton. Service of process was had upon the compress 
company and upon two of the owners of cotton contained in the compress. All 


persons were enjoined from taking any action at law on their warehouse certifi. 
cates. 


The complainant, North British & Mercantile Insurance Company, and a number 
of other companies writing similar policies, filed claims in said suit covering ap- 
proximately 26,000 bales of the cotton contained in the compress, alleging their 
liability for loss to the cotton by reason of the flood waters of the Mississippi river, 
and the fact that they had fully paid and discharged their liability and elected to 
take the cotton paid for. They filed with their claims in court the warehouse 
receipts therefor. All of the remaining persons, firms, or corporations owning 
cotton in said compress, with the exception of O. B. Crittenden and R. B. Camp 
bell, hereinafter referred to, intervened in said cause, propounded their claims for 
the value of the cotton, and deposited their warehouse rceipts with the clerk of 
the court. 

All claims were allowed, based upon the sound value of the cotton as of the 
day the flood waters of the Mississippi river entered the compress, and the claims 
of all persons interested, including the complainant insurance company and other 
insurance companies similarly situated, were presented and allowed upon the same 
basis. O. B. Crittenden, doing business under the firm style and name of O. B. 
Crittenden & Co., and R. B. Campbell, of Greenville, Washington county, Missis- 
sippi, the former having 756 bales of cotton in the compress, and the latter 119 
bales, intervened in said cause and challenged the jurisdiction of the court to 
appoint a receiver, moved that the order appointing the receiver be revoked and 
set aside, that the injunction be dissolved, and that the receiver be ordered to 
deliver to them, and each of them, their cotton, or pay the full value thereof, 


and that a lien be impressed upon the fund as a preferred claim. 

It appeared from the evidence in the case that the cotton contained in the 
compress, by reason of the flood waters of the Mississippi river, was so inter- 
mingled and confused as that possibly from 25 to 40 per cent. thereof was incapable 
of identification at all, and that which was capable of identification was so com- 
mingled with the other cotton in the compress, and sunken in the mud and silt 
which had drifted into the compress, and so dislocated and situated, as to render 
identification, segregation, and separation and delivery thereof impracticable and 
the expense thereof prohibitory. However, each of these claimants did demand 
of the warehouse company and the receiver, after the flood waters receded, that 
their cotton be set aside and delivered to them, and they asserted that, even if the 
court had jurisdiction to appoint a receiver for any of the cotton contained in said 
compress, it was the duty of the receiver, at his peril, to seperate, segregate, and 
identify every bale of cotton susceptible of identification, and set the same aside 
to them, if any should be so found. The receiver and the warehouse company 
each denied that it was their duty. under the circumstances to identify, separate, 
segregate, and deliver to the claimants their cotton, but gave them permission to 


go into the compress and identify and take out their own cotton, if they so 
esired. 


Watkins, Watkins & Eager, of Jackson, Miss., and R. L. McLaurin, of Vicks- 
burg, Miss., for receiver. 
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Ernest Kellner, Jr., of Greenville, Miss., represented O. B. Crittenden & Co.’s 
Claim. 

R. B. Campbell, of Greenville, Miss., represented his own claim. 

Dawkins, District Judge. Ordinarily I like to go into an investigation of 
the law cited in a case of this kind, as well as to give a careful study of the facts, 
of the evidence that is introduced; but I believe this is a case which warrants me 
in disposing of it now, with the lights before me, and, if the parties intend to appeal 
one way or the other, then it may be put on the road to finality by an appeal to 
the appellate court. 

As I see the situation, there was an extraordinary condition presented as a 
result of the breaking of the levee near Greenville, which submerged the compress 
at that point, as well as compresses at Leland and Belzoni, involving some 60,000 
bales of cotton, upon which the complainant in this case was insurer; the allega- 
tions in the petition for the appointment of a receiver setting out that some 20,000 
bales were covered at Greenville. The allegations otherwise set up a condition 
obtaining there of confusion, which disclosed such a commingling of the cotton 
which was covered by insurance with that which was not, which, if taken as true, 
would indicate a situation where a court of equity, in my opinion, would be justified 
in stepping in. 

Now, as to the extent of the interest disclosed by the complainant, it is shown, 
as I say, that the complainant was the insurer, and that the damage had occurred. 
It was inescapable that a very large liability under the policies would attach to the 
complainant in this case, and it was apparently the one in position to take action, 
because of its greater interest than any one else, and perhaps being in a better 
condition to finance the undertaking to salvage. and to save from the submerged 
cotton such portions as were possible. I think the record of that situation, both 
of pleadings and of proof, establishes such an interest in the complainant as justi- 
fied it in applying to the court for relief. 

After appointing the receiver, and taking charge to such extent as was possible 
under the physical conditions that obtained at that time, evidently the receiver 
must have become active in interesting people who would possibly be able to pur- 
chase the cotton or to finance its salvage. If he had undertaken under orders of 
the court and the issuance of certificates to salvage the cotton himself, then we 
might have had a cross-bill here that would have been much greater than it is. 
So the reasonable, logical thing for him to have done was just what he did do, 
and that was to cast about for some one who was in the business, and who could 
undertake to recover the cotton. 

As disclosed by the pleadings and by the applications which were presented 
to the court for that purpose, those efforts resulted in the obtaining of certain bids 
upon the cotton in the condition in which it then was—that it. while submerged— 
which was in a large measure “buying a pig in the poke,” because no one could 
tell, until the water would go down, what the extent of the damage would be. The 
river might rise as the result of floods, or what not. In a large measure it occurs 
to me that it was a gamble on the part of those who were willing to buy at that 
time, and I believe the record does show that the river did make subsequent rises, 
whether after the sale, or before, I do not recall. 


But in any event the evidence discloses, after the water went down, that it 
was possible to identify somewhere from 25 to 40 or 50 per cent. of some of this 
cotton—that is, a small portion of it—in warehouse No. 2, which I believe the 
evidence indicates contained about 4,000 out of 28,000 bales, and that in the otier 
warehouse the percentage was smaller. I think, notwithstanding the proof of the 
ability to identify the cotton, the evidence reasonably shows that to have undertaken 
to deliver that portion which was subject to identification in the manner which 1s 
contended for would have added to the expense, both upon the cotton that was 
so delivered, as well as the other thousands of bales that were in the press; that 
whatever saving might have accrued in price to such portions of the cotton as 
were not as badly damaged as others would have exceeded any benefit to be attained 
thereby. In other words, I believe that the court is justified in looking at it from 
a practical standpoint. 


An extraordinary condition, as stated, existed, an unprecedented condition, in 
which people who theretofore had been dealing in the ordinary and usual course 
of affairs had put their property in a common warehouse, under circumstances 
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where, without the intervention of these unusual conditions, it could have been 
readily identified and delivered under the contract. But, once the flood came and 
conditions disclosed by this record were produced, then it became a question of 
the best thing for the benefit of all concerned, and I believe the record shows 
that the course pursued was the best in the interest of all parties. 

My conclusion is that the defendants are not entitled to be treated any differ- 
ently from those of the other persons who had cotton in this compress. Judgment 
will be entered accordingly. 


GLOBE & RUTGERS FIRE INS. CO. v. STORER. 
Circuit Court of Appeals, Sixth Circuit. February 13, 1928. 
No. 4915. 

23 Federal Reporter (2d) 921. 

1. APPEAL AND ERROR—WHERE PLEADINGS WARRANTED JUDG- 
MENT, APPELLATE COURT COULD NOT, IN ABSENCE OF FIND- 
INGS OF FACT, REVIEW FACTS AND LAW CONCLUSIONS, ON 
WHICH JUDGMENT WAS BASED. 

Where action at law was tried by court, and in his opinion conclusions as to 
facts were stated, but no findings of fact were made or requested, and the plead- 
ings, if supported by evidence, warranted judgment, Circuit Court of Appeals could 
not, in absence of finding of facts, inquire into facts and conclusions of law on 
which judgment was based. 

(For other cases, see Appeai and Error, § 846[5].) 

2, INSURANCE—EVIDENCE REGARDING OTHER POLICIES ISSUED 
THROUGH AGENTS CLAIMED TO HAVE APPROVED SALE OF 
INSURED BOAT, ALLEGED TO HAVE INVALIDATED POLICY, HELD 
ADMISSIBLE TO SHOW AUTHORITY. 

In action on insurance policy, in which defendant claimed policy was void 
because of sale and transfer of insured property, a yacht, without consent in 
writing, evidence relating to policy issued by defendant to plaintiff on boat in 
October, 1924, and issuance of other insurance by defendant prior to and after 
loss in question, in which defendant acted through agents claimed by plaintiff to 
have authorized and approved sale and transfer of insured boat, held admissible 
as tending to show authority of agents. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

In Error to the District Court of the United States for the Western Division 
of the Northern District of Ohio; John M. Killits, Judge. 

Action by George B. Storer, Jr., against the Globe & Rutgers Fire Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

John S. Pratt. of Toledo, Ohio (Chas. A. Seiders, of Toledo, Ohio, on the 
brief), for plaintiff in error. 

Roscoe W. Shumaker, of Toledo, Ohio (Fraser, Hiett, Wall & Effler, of 
Toledo, Ohio, on the brief), for defendant in error. 

Before Denison and Moorman, Circuit Judges, and Tuttle, District Judge. 

Per Curiam. This was an action at law on an insurance policy issued to M. 
Lewis Brown, and alleged to have been assigned and transferred to the plaintiff, 
George B. Storer. Answer was filed, alleging that under a clause in the policy it 
had become void because of the sale and transfer of the insured property, a yacht, 
without the previous consent in writing of the defendant. Plaintiff pleaded, in avoid- 
ance of this defense, consent to the sale by the authorized agents of the defendant, 
as well as other acts performed by the defendant amounting to waiver of the written 
consent. On the pleadings as thus made up there were issues of fact to be deter- 
mined. These were submitted to the court under a written waiver of jury. In an 
opinion filed by the court, certain conclusions as to the facts were stated (see 
Fleischmann Construction Co. v. U. S., 270 U. S. 349, 355, 46 S. Ct. 284, 70 L. Ed. 
624) ; but no findings of fact were made or requested. 

[1] The pleadings, if supported by evidence, warranted the judgment; and we 
cannot, in the absence of a finding of facts, inquire into the facts and conclusions 
of law on which the judgment was based. Law v. United States, 266 U. S. 494, 
45 S. Ct. 175, 69 L. Ed. 401; United States v. Gordin (6 C. C. A.) 9 F. (2d) 394; 
Oyler v. Cleveland, etc. Co. (6 C. C. A.) 16 F. (2d) 455. 
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[2] The other assignments of error present questions of the admissibility of 
evidence relating to a policy issued by defendant to plaintiff on the boat in October, 
1924, and to the issuance of other insurance by the defendant prior to and after 
the loss in question, in which the defendant acted through the agents claimed by 
plaintiff to have authorized and approved the sale and transfer of the boat. This 
evidence was clearly admissible, as tending to show the authority of those agents. 

The judgment is affirmed. 


INSURANCE CO. OF NORTH AMERICA vy. BERNARD et al. 
Supreme Court, Appellate Division, First Department. February 3, 1928. 
226 New York Supplement 524. 
1. INSURANCE—MARINE INSURER, SUING FOR PREMIUMS ON SHIP- 
. MENTS NOT REPORTED BY BROKERS, HELD ENTITLED TO IN. 

SPECTION OF BROKERS’ BOOKS AND PAPERS. 

In action by insurance company to recover premiums on sixteen open marine 
insurance policies covering loss and damage to shipments by different owners for 
whom defendants acted as shipping agents and.custom house brokers, based on 
charge that defendants failed to report a large number of shipments in violation 
of policies, held that plaintiff was entitled to inspection of all books, records, and 
writings of defendants to discover shipments which defendants failed to report and 
on which premiums were due. 

(For other cases, see Insurance, Dec. Dig. § 183.) 


Appeal from Supreme Court, New York County. 

Action by Insurance Company of North America against Jules E. Bernard 
and others. From so much of the order granting the motion for an examination 
of named defendant before trial as denies an inspection and discovery of the books 
and records of defendants, and from so much of the order as denies its motion 
to resettle said order to provide that plaintiff have leave to renew its motion for 
a discovery and inspection, should the facts developed on the examination before 
trial of named defendant warrant, and that said defendant be required to produce 
on his examination all books and records under his control containing entries 
relating to matters on which he is to be examined, plaintiff appeals. From so much 
of the order for examination as provides that a referee be appointed to hear and 
determine the issues named, defendant appeals. On plaintiff’s appeal, the order 
for an examination so far as it denies discovery and inspection reversed, and the 
motion granted, unless named defendant stipulates to permit an audit of defend- 
ants’ books and records; and the appeal from the order denying the motion for 
resettlement’ dismissed. On named defendant’s appeal, the order for an examination 
so far as it provides for reference, reversed, and the motion for reference denied. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Proskauer, JJ. 

John S. Stover, of New York City (Murray Levine, of New York City, of 
counse!), for plaintiff. 

McKercher & Link, of New York City (George Link, Jr., of New York City 
of counsel, and Clark McKercher, of New York City, on the brief), for defendant 
Bernard. 


McAvoy, J. This action was brought to recover $47,000 claimed to be due for 
premiums on sixteen different marine insurance policies issued by plaintiff to defend- 
ants, covering loss of and damage to shipments of merchandise from various parts 
of Europe to the United States for and on account of different owners for whom 
the defendants acted as shipping agents and custom house brokers. The policies 
are “open” policies; that is, each of them covered all shipments to be made while 
the policy remained in force, and each policy required defendants to report all 
the shipments made by or through them covered by the policy and to declare the 
amounts thereof and to pay to plaintiff the premiums on all of the shipments cov- 
ered by the policies of insurance, whether reported to plaintiff or not. 

The sixteen causes of action are of similar tenor, and the charge is made in 
each that defendants failed to report a large number of shipments covered by the 
policy therein mentioned, and for that reason premiums on such unreported ship- 
ments at the dates fixed in each policy became due to plaintiff. 

The answer of defendant Bernard is a general denial and a defense that the 
plaintiff requested the defendant to place the more hazardous risks with other 





lard 
tion 
0ks 
tion 
for 
fore 
duce 
tries 
iuch 
and 
rder 
the 
end- 
for 
tion 
ried. 
Ide 


, of 


City 
dant 


for 
end- 
arts 
hom 
icies 
hile 
all 

the 
cov- 


e in 
the 
hip- 


the 
ther 


Mar. | Atlantic Basin Iron Works v. Amer. Ins. Co. et al. 789 


insurance companies, and that he did endeavor to and did place some such risks 
with other insurance companies. 

There were four demands in this motion: 

One was made for an examination of the defendant Bernard before trial. 
This was consented to, and there is no appeal from that portion of the order. 

The second, a discovery and inspection of all books, records, and writings of 
the defendants relating to plaintiff’s cause of action. This application was denied, 
and the plaintiff appeals from such denial. 

The third is for a bill of particulars, to which the defendant Bernard con- 
sented, and no appeal is here from that provision of the order. 

The fourth demand is that the issues be referred to a referee to hear and 
determine, This was granted, and the defendant appeals. 

[1] We think this is a cause in which a discovery and inspection of all the 
books and papers of the defendants should be ordered. It is obviously impossible 
for the plaintiff to prove his case without knowing just what shipments plaintiff 
made and failed to report, and upon which premiums were due. 

On the argument, defendant Bernard consented to a general audit and report 
of defendants’ books of account by Price, Waterhouse & Co., expert accountants. 
This order should therefore be reversed, and the motion for a general inspection 
and discovery granted, unless the defendant stipulates to have the audit and exam- 
ination of its books within ten days after service of a copy of the order to be 
entered hereon. 


(2] The order, so far as it appoints a referee, from which defendant appeals, 
should be reversed, because, while the proof to be made will necessitate a consid- 
erable amount of detailed examination of bookkeeping entries, it is not a long 
account under the relevant rulings. 


The appeal from the refusal to resettle the order will fail as unnecessary, 
since we grant a discovery and inspection unless the defendant stipulates to allow 
the examination and audit by the expert accountants. It should therefore be dis- 
missed without costs. 


On plaintiff's appeal, the order for examination, so far as it denies discovery 
and inspection, should be reversed, and the motion therefor granted, unless defend- 
ant Bernard stipulates to permit an audit of defendants’ books and records; and 
the appeal from the order denying motion for resettlement is dismissed. On defend- 
ant Bernard’s appeal, the order for examination, so far as it provides for a refer. 
ence to hear and determine the issues on completion of the examination before 
trial, should be reversed, and the motion for a reference denied. 


On plaintiff’s appeal, order for examination, so far as it denies discovery and 
inspection, reversed, and motion granted, unless defendant Bernard stipulates to 
permit an audit of defendants’ books and records; and appeal from order denying 
motion for resettlement dismissed. On defendant Bernard’s appeal, order for exam- 
ination, so far as it provides for a reference, reversed, and motion for reference 
denied. All concur. 


ATLANTIC BASIN IRON WORKS vy. AMERICAN INS. CO. et al. 
Supreme Court, Appellate Division, Second Department. February 1, 1928. 
226 New York Supplement 676. 

1. INSURANCE—TYPEWRITTEN RIDER IN LIABILITY POLICY HELD 
NOT IN IRRECONCILABLE CONFLICT WITH PRINTED PROVI- 
SION INSURING AGAINST LIABILITY FOR DAMAGE TO OTHER 
VESSELS CAUSED BY VESSEL INSURED. 


Typewritten rider in liability policy, insuring ship-repairing company against 
liability on vessels in insured’s possession, and reciting that insurance is “also 
extended to cover, subject to the terms of the builders’ risks clauses as attached, 
the interest of the insured in work on such vessels,” and printed provision, reciting 
that it covered insured’s liability for any loss or damages to any other ship, caused 
proximately or otherwise by the ship insured, held not in irreconcilable conflict with 
each other, and rule that printed provisions of insurance policy irreconcilable with 
written provisions may be rejected did not apply. 


(For other cases, see Insurance, Dec. Dig. § 149.) 
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2. INSURANCE—VESSEL ON WHICH INSURED WAS MAKING REPAIRS 
HELD THE “SHIP INSURED” WITHIN LIABILITY POLICY, AND 
INSURED HAD INSURABLE INTEREST IN SUCH VESSEL. 
Vessel on which insured ship repairer was making repairs, when lighter moored 

alongside of it and lighter’s cargo was damaged by fire caused by insured’s negli- 

gence, was “the insured ship,” within floating liability insurance policy protecting 

against liability for any loss or damage to any other ship, caused proximately or 

otherwise by the ship insured, and insured had insurable interest in vessel being 

repaired, consisting of proprietary interest in work done, liability to third parties, 

and liability because of work to owner of vessel for which work was being done. 
(For other cases, see Insurance, Dec. Dig. § 115[2], 434.) 


3. INSURANCE—COURT WOULD NOT BE JUSTIFIED IN STRAINING 
BY CONSTRUCTION TO RELIEVE INSURERS FROM LIABILITIES 
ASSUMED IN THEIR OWN LANGUAGE. 

Court would not be justified in straining by construction to relieve liability 
insurers from any obligation or liability which they assumed in their own language 
and by their own policy form, especially where it is possible to reconcile printed 
language thereof with typewritten language since insurers could have stricken out 
printed words, or by typewritten words eliminated them from policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—LIABILITY POLICY HELD TO COVER FIRE DAMAGES 
TO LIGHTER MOORED ALONGSIDE VESSEL BEING REPAIRED BY 
INSURED, RESULTING FROM INSURED’S NEGLIGENCE. 

Liability insurance policy issued to ship repairer, covering loss of, or damage 
to, any other vessel or goods thereon, caused proximately or otherwise by the ship 
insured, and insuring against liability to owners of vessels in insured’s possession, 
held to cover damages to lighter and cargo moored alongside vessel being repaired 
by insured, and resulting from fire caused by insured’s negligence. 

(For other cases, see Insurance, Dec. Dig. § 434.) 

Appeal from Trial Term, Kings County. 

Action by Atlantic Basin Iron Works against the American Insurance Com- 
pany and others. From a judgment (128 Misc. Rep. 510, 219 N. Y. S. &) ona 
directed verdict for defendants, plaintiff appeals. Reversed on the law and facts, 
and judgment directed for plaintiff against the several defendants. 

Argued before Lazansky, P. J., and Rich, Young, Kapper, and Carswell, JJ. 

LeRoy Mandle, of New York City (Don R. Almy, of New York City, on the 
brief), for appellant. 

Paul Speer, of New York City, for respondents. 

CARSWELL, J. This case was submitted to the trial court upon an agreed state- 
ment of facts. A jury was waived, and the court was to direct a verdict as if a 
jury were present. The defendants have had a verdict. 

policy was issued to the plaintiff, a ship-repairing concern, by the defend- 
ants, who are seven insurance companies. While this policy was in effect, the plain- 
tiff was engaged in repairing the steamship Monterey at Pier 13, Brooklyn. Dur- 
ing that same period a lighter (Dixie) containing a cargo of jute came alongside 
the steamship, and while it was there it was damaged by fire. The plaintiff was 
held liable for the damages, by a judgment of the United States District Court, 
to the owner of the lighter and cargo, upon the ground that the fire was caused 
by plaintiff’s negligence; it appearing that the fire was communicated to the lighter 

Dixie from the steamship Monterey, upon which boat the plaintiff was making 

repairs. This action was then commenced upon the policy to recover the amount 

of that judgment of $7,500, which plaintiff was required to pay, together with rea- 
sonable counsel fees, agreed to be $750. 

The only question involved is the construction of the policy issued to the plain- 
tiff by the several defendants. The court at Trial Term has held that the policy 
did not cover the plaintiff’s losses herein. The court concluded that there was an 
irreconcilable conflict between the typewritten rider and the printed portion of the 
policy, and that, therefore, the typewritten provisions should prevail, and, further, 
that the provision with respect to insurance under the printed “protection and 
indemnity” clause was limited to the interest of the insured in “the insured ship,” 
that the plaintiff had no interest in “the insured ship,” since the court concluded 
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the policy “does not insure a ship,” and that consequently the printed provision in 
question had no application to this case. 

I am constrained to disagree with that construction. It is important first to 
observe what the general character of the policy is. A reading of all its clauses, 
and particularly the first typewritten clause, establishes that the policy had for its 
primary purpose the according to plaintiff of protection from liability while it was 
engaged in building or repairing vessels. The stipulation of facts contains this: 

“Ninth. That on or about the 19th day of July, 1921, the defendants duly issued 
and delivered to the plaintiff a policy of liability insurance in consideration of the 
premium paid or agreed to be paid and which was duly paid by the plaintiff.” 

The policy upon its face did not purport to cover any specific building or 
ship, or any specific job in building or repairing vessels. It was a general floating 
policy, covering any and all buildings or work on any vessels upon which the plain- 
tiff was doing work. In my opinion, this phase was not given sufficient weight by 
the trial court. 

Before further examining the form of the policy, reference should be made 
to the case of Bushey & Sons v. American Ins. Co., 237 N. Y. 24, 27, 142 N. E. 
340. This was an affirmance of a decision of this court holding against the com- 
pany. It involved a construction of the self-same printed portions of the policy 
involved in this case as to the effect thereon of a typewritten rider. The court 
there said, per Pound, J.: 

“The language of the policy is not as clear and unequivocal as it might be, 
but it relates to loss to vessels ‘completed or in the process of completion,’ includ- 
ing materials assigned to vessels under construction. If it is fairly susceptible of 
two interpretations, one of which being that contended for by the insured, it should 
be most strongly construed against the insurer. Herrman v. Merchants’ Ins. Co., 
81 N. Y. 184, 188, 190 [37 Am. Rep. 488]; Janneck v. Metropolitan Life Ins. Co, 
162 N. Y. 574, 576, 577 [57 N. E. 182]; Michael v. Prussian Nat. Ins. Co., 171 
N. Y. 25, 35 [63 N. E. 810]; Paskusz v. Philadelphia Casualty Co., 213 N. Y. 22, 
26 [106 N. E. 749, Ann. Cas. 1915A, 652]; Thompson v. Phenix Ins. Co., 136 U. S. 
287 [10 S. Ct. 1019, 34 L. Ed. 408]. * * * ‘A construction which makes the con- 
tract fair and reasonable will be preferred to one which leads.to harsh or unreason- 
able results.” * * * When the insurer adopted the language of the application in 
covering the risk, it became the author of the ambiguity and the ultimate cause of 
doubt. It must bear the burden of having obscure phrases construed in favor of 
the insured.” (Italics ours.) 

\nd in Harper v. Albany Mutual Insurance Co., 17 N. Y. 194, 198, the court 
said, per Pratt, J.: 

“A policy of insurance, like any other contract, should be construed so as to 
give it effect rather than to make it void. The company have received a premium 
adequate, it is presumed, to the risk which they have taken, and hence nothing 
but the most stern legal necessity should constrain the court, to give it a con- 
struction which would nullify it and render it a mere deception instead of the 
protection which the parties to it designed.” 

_ The policy involved herein is printed in the record, but there has also been 
furnished an exact duplicate of the policy itself. 


__ [1] The effect of the construction for which defendants contend is that their 
liability is to be found solely in the typewritten rider, and in the printed back, 
beginning with words “Full policy,” with the names of the companies, and in 
certain typewritten matter inserted in appropriate spaces on that insurance back or 
cover. By construction they eliminate, in effect, the printed rider or portion of 
the policy that intervenes between tne typewritten rider and the insurance policy 
back or cover. They do so by concluding that there is an irreconcilable conflict 
between the typewritten matter and the printed “protection and indemnity” clause 
contained in the inside printed page. The typewritten rider contains in the first 
Clause a provision as follows: 

“$150,000. To cover the legal liability of the assured from any cause what- 
soever for loss * * * to vessels * * * and/or their cargoes * * * (which may be in 
their hands for or on which they may be engaged or preparing to engage in work 
or operations). arising from or in connection with the operation of their plant 
Situated at (Brooklyn) New York City including work on or in connection with 
vessels anywhere in New York harbor. * * *” 
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This first clause purported to protect and insure the plaintiff from liability 
to owners of vessels in the possession of the plaintiff. The second clause in the 
typewritten rider reads: 

“This insurance is also extended to cover, subject to the terms of the builders’ 
risks clauses as attached, the interest of the assured in work on such vessels com- 
pleted or in process of completion.” 

This second clause afforded protection to the plaintiff for loss by the plain. 
tiff of the value of such work as the plaintiff had completed in or on particular 
vessels in the course or process of doing this work. This extended defendants’ 
liability by giving the foregoing protection to the plaintiff, limited by restrictions, 
if any, upon such protection which were specified in the builders’ risks clauses. 
It did not purport to cut down the general protection given in. the printed builders’ 
risks clauses, so far as they related to subject-matter other than the protection 
to the plaintiff from loss of value of its own work on vessels, to which subject- 
matter the second typewritten clause expressly extended protection, subject to 
limitations thereon if any, in the builders’ risks clauses. If the second clause were 
not on the typewritten rider, the printed matter would have full effect, since there 
is nothing in the first clause to exclude it as to the incident involved herein; and 
the second clause, as thus interpreted, does not preclude the giving of effect to the 
printed matter. 

A. literal reading of the typewritten rider and the written page does not reveal 
any ambiguity or any conflict between them. An ambiguity is developed only by 
assuming that the printed page would not be in the policy, but for the reference 
thereto in the second typewritten clause. This assumption, however, is unwarranted, 
since the printed page relates to matters regulating the liabilities and obligations 
between the insurer and the insured, independent of and in addition to what is 
stated in the typewritten clauses, especially if we exclude the second clause for the 
moment from consideration. 

Moreover, to construe the second typewritten clause differently, 1t would be 
necessary to read into it language which is not there, to the effect that the refer- 
ence therein to the builders’ risks clauses was not to include any obligation specified 
in the “protection and indemnity” clause. This being so, plaintiff was also given 
such insurance protection as may be contained in the printed matter, whether referred 
to in the typewritten riders or not, unless that printed matter is repugnant to and 
irreconcilable with the typewritten matter in the clauses just quoted. 

When we examine the printed matter referred to in the second clause of this 
typewritten matter as “builders’ risks clauses as attached,” but which is denomin- 
ated, when in the printed policy, as “clauses for builders’ risks,” we find in these 
provisions a further printed clause entitled “Protection and Indemnity Clause.” It 
reads as follows: 

“It is furtner agreed that if the assured shall by reason of his interest in the 
insured ship become liable to pay and shall pay any sum or sums in respect of 
any responsibility, claim, demand, damages, and /or expenses arising ‘rom or occa- 


sioned by any of the following matters or things during the currency of this policy; 
that is to say: 


“Loss of or damage to any other ship or boat or goods, merchandise, freight, 
or other things or interests, whatsoever on board such other ship or boat caused 
proximately or otherwise by the ship insured in so far as the same is not covered 
by the running down clause set out above.” (Italics ours.) 


We are not concerned with the running down clause herein. The foregoing 
printed clause, therefore, gave protection, whether viewed as an extension or other- 
wise, to the plaintiff against liability for damage to other ships caused by the ship 
(or work thereon) upon which the plaintiff was doing work. This protection in 
the printed clause is not in conflict with the typewritten clause, nor irreconcilable 
with it. Therefore the cases cited by the trial court with respect to the effect of 
the typewritten matter in conflict with printed matter have no application. The 
cases cited, in particular instances, have given full effect to the printed matter, 
where typewritten clauses were attached to the policy, but which were reconciled 
by construction with the printed matter. One of them, Kratzenstein v. Western 
Assurance Co., 116 N. Y. 54, 22 N. E. 221, 5 L. R. A. 799, went further to sustain 
company liability than it is necessary to go herein. There the printed clause de- 
scribed the coverage to be for “goods * * * on board * * * vessels, * * * railroad 
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or carriage.” The written rider, however, omitted the word “carriage,” but it was 
held the omission did not limit the coverage of the printed clause, and that the 
difference was not irreconcilable. See, also, Benedict v. Ocean Ins. Co., 31 N. Y. 
389. 

(2] The remaining question is whether this plaintiff has an interest in the ship 
so covered by the policy. The trial court has decided it didnot. The character 
of the policy seems to be decisive of this question. It is a general floating policy, 
applying to each and every vessel in the specific places upon which the plaintiff 
may be doing work, and is not limited to any specific vessel. When facts arise 
affecting a particular vessel, then the language used in the singular in the printed 
policy with respect to “the insured ship” applies to the particular ship involved, 
which in this case was the steamship Monterey. ‘The steamship Monterey was cov- 
ered by this policy, and was “the insured ship” within it. The plaintiff certainly 
had an interest in the steamship Monterey, growing out of the work it was doing 
upon it. This interest was a threefold interest, insurable on all phases. It had, 
first, a proprietary interest, which was insurable, in the work done, which 
had not been paid for and for which it would- have a lien; second, it had a liability 
to third parties, because of the work and during the construction of the work, 
which was an interest which it might insure; and, third, a corresponding liability, 
because of the work, to the owner of the vessel upon which it was doing the 
work, which was an interest it might insure. 

[3] We would not be justified in straining by construction to relieve the defend- 
ants from an obligation or liability which they assumed in their own language and 
by their own policy form. Especially should this course not be pursued, where it 
is possible to reconcile the printed word with the typewritten word, and where, 
if the defendants did not wish to assume the breadth of obligation thus arrived 
at, they could have stricken out the printed words, or by typewritten words elim- 
inated them from the policy. Neither of these things has been done by the defend. 
ants in this case, and, applying the doctrine of the cases cited above, in the light 
of which the foregoing clauses should be read, I think the conclusion should be 
that those defendants should be cast in damages for the amount of the loss involved 
herein, including counsel fee, which the policy recognized should be paid in the 
event that there is liability in other respects. 

[4] One other point is urged by the respondents. It is that a majority of the 
insurers did not consent in writing to the respondents’ defense of the suit in the 
Federal court, and therefore the expense item may not be included. They rely 
upon Cornell v. Travelers’ Ins. Co., 175 N. Y. 239, 67 N. E. 578. This question 
does not seem to have been raised below, and therefore may not be considered on 
this appeal, since there is no statement in the facts of any defect in this particular. 
On the contrary, there is a stipulation as to the amount of the services, and that 
they were reasonably of the value of $750. I do not think this point should be 
considered at this time. In any event, the case cited concerned itself with a refusal 
to allow such an item, where the charge was based on defending a groundless suit 
against the insured. In this case the suit that was defended was not groundless. 
It was successfully prosecuted against the insured. 

[5] In my opinion, the judgment for the defendants should be reversed upon 
the law and the facts, with costs, and judgment directed in favor of the plaintiff 
against the several defendants, with costs. 
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ACCIDENT 


SOUTHERN CASUALTY CO. v. HUGHES. (No. 2644.) 
Supreme Court of Arizona. Jan. 30, 1928. 
263 Pacific Reporter 584. 

1. INSURANCE—CASUALTY INSURER’S FAILURE TO COMPLY WITH 
STATUTORY REQUIREMENTS AS TO FILING FORM OF POLICY 
a NOT INVALIDATE POLICY ISSUED (CIV. CODE 1913, PARS. 
3457, 3458). 

Failure of casualty insurance company to comply with Civ. Code 1913, pars. 
3457, 3458, providing that no insurance policy shall be issued until a copy of the 
form thereof has been filed at least 30 days with the Corporation Commission and 
that it shall contain certain provisions and omit certain others, does not invalidate 
a policy actually issued in violation thereof but subjects insurer to a penalty, leav- 
ing the policy as issued enforceable by insured. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 


2. INSURANCE—COMPLAINT IN ACTION ON CASUALTY POLICY NEED 
NOT ALLEGE THAT INSURER WAS AUTHORIZED TO ENTER INTO 
ACCIDENT INSURANCE CONTRACTS. 

Complaint in action on casualty insurance policy need not allege that insurer 
was authorized to enter into contracts of insurance against accident, since a cor- 
poration, when sued for damages on a contract made by it which has been fully 
performed by the other party, may not be set up in defense that it was not author- 
ized by law to make such a contract. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


6. INSURANCE—SOLICITING -AGENT FOR CASUALTY INSURANCE 
COMPANY HAD NO AUTHORITY TO BIND COMPANY BY ANY CON- 
TRACT OF INSURANCE. 

Soliciting agent of casualty insurance company, authorized only to solicit bus- 
iness, take applications, and collect the premiums on issued policies, had no authority 
to bind company by any contract of insurance. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


8. INSURANCE—NOTICE OF SOLICITING AGENT’S PROMISE RESPECT- 
ING CASUALTY INSURANCE POLICY NOT WITHIN SCOPE OF HIS 
AUTHORITY HELD NOT BINDING ON COMPANY. 

Statements by casualty insurance company’s soliciting agent that accident policy 
issued to mining partnership covered plaintiff, who was one of partners, not being 
within scope of his authority, no notice of such promise could be imputed to com- 
pany, and it could not be bound on the ground of agent’s knowledge and its accep- 
tance of the premium. 


(For other cases see Insurance, Dec. Dig. § 129.) 


10. INSURANCE—INSURER RETAINING PREMIUM WITH KNOWLEDGE 
OF ITS SOLICITING AGENT’S UNAUTHORIZED REPRESENTATION 
THAT ACCIDENT POLICY PROTECTED ONE OF MINING PART- 
NERS WOULD BE LIABLE THEREON. 

If casualty insurer’s auditor knew before the accident that its soliciting agent 
had orally contracted to protect plaintiff, a mining parner, against accident while 
working at the place where he was injured, and insurer thereafter retained the 
premium which had been paid in part for such protection by plaintiff or his associ- 
ates without repudiating agent’s contract, it would be liable thereon, notwithstand- 
ing agent had no authority to make the contract in the first place and insurer had 
no knowledge of the promise until its auditor's visit. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

11, INSURANCE—WHETHER INSURER ACCEPTED PREMIUMS ON 
ACCIDENT POLICY WITH KNOWLEDGE OF SOLICITING AGENT'S 
UNAUTHORIZED REPRESENTATIONS THAT POLICY COVERED 
PARTNERS AS WELL AS EMPLOYEES HELD, UNDER EVIDENCE, 
FOR JURY. 

Whether casualty company before the accident accepted premiums on accident 

insurance policy issued to mining partnership with knowledge of unauthorized 
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representations by its soliciting agent that policy covered partners as well as their 
employees held, under the evidence, for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


12. INSURANCE—THAT PARTNERS RETAINED ACCIDENT POLICY 
HELD NOT::TO ESTOP PARTNER FROM SETTING UP SOLICITING 
AGENT’S ORAL CONTRACT, WHERE INSPECTION WOULD NOT 
HAVE DISCLOSED. CONTRARY. 

Where casualty: company’s soliciting agent stated to plaintiff, a member of 
mining partnership; that accident. policy issued in name of one of partners would 
also protect plaintiff as well as employees if the books were carried in the manner 
in which plaintiff. testified they were carried, and plaintiff had no reason, even if 
he did inspect the policy, to believe it was not of kind promised, he was not 
estopped from setting up agent’s oral contract that policy covered him merely 
because he and copartners received and retained the policy. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 


Appeal from Superior Court, Cochise County; John J. Sweeny, Judge. 

Action by William H. Hughes against the Southern Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded, with instruc- 
tions. 

Sutter & Roche, of Bisbee, for appellant. 

C. T. Reddington and Edwin F. Jones, both of Tucson, for appellee. 

Lockwoon, J. Williams H. Hughes, hereinafter called plaintiff, brought suit 
against the Southern Casualty Company, a corporation, hereinafter called defend- 
ant, in the superior court of Cochise county. The complaint, after setting up certain 
formal matters, reads as follows: 

“That on or about the 23d day of August, 1923, the plaintiff and defendant 
for a valuable consideration then expressed as hereinafter stated, entered into an 
oral agreement or contract for the insurance of the plaintiff from that date for 
the period of 1 year, and’as evidence of said insurance thereby the defendant agreed 
with the plaintiff to issue to him an accident policy in writing and therein and 
thereby to protect him to the extent of $5,000 against death or any accident or 
injury to his person while engaged in the business of operating and working in a 
certain mine at or near the city of Bisbee, Cochise county, Ariz., as foreman of 
and working in such mine, as expressed and agreed to in said oral agreement or 
contract. That the plaintiff relied upon said oral agreement or contract of insur- 
ance, and the defendant did insure and intended to insure the plaintiff, and the 
plaintiff thereupon paid to the defendant $100 in cash as demanded by the defendant 
and as he had agreed to do, and also paid to the defendant an additional sum, being 
a premium assessment of 6 per cent. per month as theretofore agreed, on a basis 
of $5 per day, being the daily wages as agreed by the plaintiff and defendant in 
said oral agreement or contract; that the plaintiff, relying upon said oral agree- 
ment or contract, immediately entered upon the permance (performance) of the 
said work and continued therein working in said mine, and also continued to pay 
the defendant said assessment of 6 per cent. per month on said wages in accordance 
with the terms of said oral agreement or contract. That the defendant has wholly 
failed to issue plaintiff said policy or any policy as it had so agreed as aforesaid. 
That thereafter, to wit, on the 14th day of November, 1923, the plaintiff, while 
in the performance of his work in such capacity, and while working in said mine, 
and while said oral agreement or contract was in full force and effect, met with 
an accident resulting in the loss of both eyes and the permanent vision thereof, and 
that such accident, causing the loss of both eyes, was unforeseen by the plaintiff 
and would have been unforeseen by any man of ordinary intelligence in the exer- 
cise of ordinary care under like or similar circumstances; that the said accident 
was not due to any negligence on the part of the plaintiff, and that prior and at 
the time of said injury, as aforesaid, plaintiff was in the exercise of due care and 
caution for his own safety and the safety of all others connected therewith.” 

Thereafter there were allegations of the earning capacity of plaintiff and the 
damage thereto by reason of the accident, and a prayer for judgment in the sum 
of $5,000. 

Defendant moved to make the complaint more definite and certain, demurred 
on the ground that it did not state facts sufficient to constitute a cause of action, 
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entered a general denial of the allegations of the complaint, and then set up a 
separate answer, which raised several defenses: First, that the contract of insurance 
set forth im the complaint was ultra vires; second, that no such contract of insur- 
ance was made; and third, that if defendant’s agent, through whom application for 
the policy was made, did enter into any such contract of insurance as set forth 
in the complaint, it was made without any authority from defendant, and without 
its knowledge or subsequent ratification, and was beyond the scope of authority 
of such agent. To this a reply was filed, setting up, in substance, that the contract 
was not ultra vires, or that if it was, defendant had represented that it was fully 
authorized and empowered to make such contract of insurance, and that plaintiff, 
relying upon its representations, entered into the contract and paid the premium 
thereon which was charged by defendant tnerefor, and that defendant, having 
received the full benefit of such contract of insurance was not permitted to plead 
that it was ultra vires. Plaintiff further denied all the other affirmative defenses 
of the answer. The motions to make more definite and certain were denied and 
the demurrer overruled, and the case was tried before a jury, which returned a 
verdict in favor of palintiff for the full amount. Thereafter a new trial was 
granted and the case was a second time presented to a jury, which also returned 
a verdict in favor of plaintiff for the full amount, and judgment was entered 
thereon. After the usual motion for new trial was made and overruled, the matter 
was brouhgt before us for review. 

[1] There are some 27 assignments of error, many of which contain numerous 
subdivisions. There are not, however, that many questions of law involved in 
the assignments, and we shall therefore discuss the case rather in accordance with 
the legal propositions presented than the individual assignments. The first question 
is as to the sufficiency of the complaint. It is claimed by defendant that the action 
is based upon an oral contract of insurance, and that such agreement is contrary 
to the provisions of paragraphs 3457 and 3458, R. S. A. 1913 (Civil Code). These 
paragraphs provide that no insurance policy shall be issued until a copy of the form 
thereof has been filed at least 30 days with the Corporation Commission, and that 
it shall contain certain provisions and shall not contain certain others. There is no 
doubt that such provisions, if violated by the insurer, will subject it to a fine. It 
does not necessarily follow, however, that a policy issued which does not comply 
with the statute will be void. We have discussed the effect of a failure to comply 


with the standard form or policy in the case of Insurance Co. v. Phoenix T. & T. 
Co., 28 Ariz. 22, 235 P. 137. 


In that case we said: 

“Were it to be held that the effect of a condition contrary to the statute was 
to compel the insured to accept the condition or waive the policy, the insurer would 
have accomplished exactly what the law forbids, viz., limited his liability in a manner 
prohibited by law. In our opinion the true rule is that the policy is enforceable as 
it stands, with the forbidden clause struck out.” 

[2] Following the line of reasoning expressed by the foregoing quotation, a 
failure of the insurer to comply with the provisions of paragraphs 3457 and 3458, 
supra, does not invalidate the policy it actually issues, but subjects it to a penalty, 
leaving the policy as issued enforceable by the insured. Nor do we think it neces- 
sary to allege in the complaint that the defendant was authorized to enter into 
contracts of insurance against accident or of the nature set up in the complaint. 
While there are authorities to the contrary, we think it the better rule that a corpora- 
tion, when sued for damages on a contract made by it, which has been performed 
fully by the other party, may not set up in defense that it was not auth- 
orized by law to make such contract. 14a C. J. 326. The other objections to the 
sufficiency of the complaint we need not discuss. They are not well taken, and the 
court did not err in overruling the general demurrer. 


[3, 4] Nor can we say that it was reversible error to refuse to grant the motion 
to make more definite and certain. Motions of this nature are to a great extent 
within the discretion of the trial court. The particular points to which they were 
addressed were shown at the trial to have been fully within the cognizance of 
defendant at all times after the action was started, so that it could not have been 
injured by the action of the court. 


[5] The real merits of the case itself were raised on the motion made by 
defendant for an instructed verdict. In order that we may discuss this question 
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intelligently, it is necessary that we review the evidence briefly. On a motion of 
this nature it must, of course, be taken in the most favorable light in which it can 
be construed reasonably in favor of plaintiff. Taken so, the facts appear from the 
testimony as follows: 

Plaintiff and William Shields had been partners in the operation of a certain 

mining lease in the Warren district, and had carried an insurance ‘policy issued by 
defendant insuring plaintiff and Shields— 
“against loss from the liability imposed by law upon the assured for damages on 
account of bodily injuries or death at any time resulting therefrom suffered, or 
alleged to have been suffered, as the result of an accident occurring while this policy 
is in force by any employe or employes of the assured. * * *” (Italics ours.) 

Some time thereafter and in August, 1923, the two partners mentioned took in 
two other partners, Merrill and Charon, to operate another lease. The partners 
decided that in connection with this lease it would be necessary that they should 
be insured against accident and went in to see one I. W. Wallace, who was ‘then 
an agent of defendant, engaged in the solicitation of insurance for ‘it, but not 
authorized to make contracts of insurance or write policies. Wallace informed the 
partners that, if it were properly assigned, under the policy of insurance already 
written all but plaintiff would be insured, but that he was not covered by the policy. 
whereupon plaintiff stated that he was going out to get some accident insurance for 
himself. Wallace then said, in substance, that if the partners were willing to pay 
an extra $100 premium he could ‘arrange the matter so that plaintiff also could be 
insured. Plaintiff told Wallace to fix it up, and the latter assured him that he 
would be insured by the next morning when he went to work. The partners paid 
the two premiums of $100 each and the regular monthly premiums required by 
defendant for casualty insurance. Wallace gave certain instructions to the partners 
as to how they were to keep their time books and records in order to make the 
insurance valid to protect plaintiff, which instructions were afterwards carried out 
by plaintiff and his partners. Later a second written policy in defendant’s usual 
form was delivered to one of the partners. In the policy William Shields was 
named as the assured, and the same conditions and provisions as to extent of the 
insurance were contained as in the policy previously referred to. It was apparently 
assumed by plaintiff, his associates and Wallace that this policy complied with 
Wallace’s agreement to protect plaintiff. 

Shortly thereafter, while plaintiff was working on the lease, an accident 
occurred in which he and several other men were injured. Notice was duly given 
to the company in proper form by William Shields as the assured, and after an 
investigation it settled with the other injured parties and made some payments to 
the plaintiff, but about two months after the accident canceled the policy issued to 
Shields and notified plaintiff that it disclaimed ary liability to him for the reason 
it had just discovered that he was not an employee but was one of the partners 
of Shields, the assured named in the policy, and engaged with Shields in the business 
of operating the lease where the accident occurred. 

The evidence also shows conclusively that Wallace was never authorized to 
make any contract of insurance whatever on behalf of defendant, but was merely 
empowered to solicit business, take applications, and collect premiums. The appli- 
cations were forwarded to defendant’s general agent in Phoenix, where the policies 
were issued. The same course was taken with the premiums. 


Between the time plaintiff and Wallace had their conversation and the accident, 
defendant sent an auditor to Bisbee to check over the various policies outstanding 
there. This auditor visited the lease and was informed by one of plaintiff’s partners 
that all the partners were on the time book and were insured as well as their 
employees. He was also given the books to examine. This occurred, according 
to plaintiff’s evidence, some time before the injury, though defendant’s testimony 
indicates it was afterwards. 

[6] The vital question involved on this phase of the case is as to whether or 
not defendant was bound by the act of Wallace or his knowledge of the true situa- 
tion, or if it was not so bound at the time of the agreement between Wallace and 
plaintiff, it afterwards ratified Wallace’s act. ‘The evidence is uncontradicted that 
Wallace was not a general agent of the company with authority to issue policies, 
but was merely what is known as a soliciting agent, with authority to solicit busi- 
ness, take applications, and collect the premiums on issued policies. Such being 
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the case, he had no authority to bind the company by any contract of insurance. 
Iverson v. Met. L. Ins. Co., 151 Cal. 746, 91 P. 609, 13 L. R. A. (N. S.) 866; 
Murphy v. Con. Ins. Co., 178 Iowa, 375, 157 N. W. 855, L. R. A. 1917B, 934; Phipps 
v. U. M. Ins. Co., 50 Okl. 135, 150 P. 1083. 

[7, 8] The oral contract declared on in the complaint cannot therefore be held 
valid on the ground that Wallace was authorized to make such agreement. Nor was 
the company charged with notice of Wallace’s acts in this respect. It is true, of 
course, that notice to an agent is notice to the principal, when the agent is acting 
within the scope of his authority. 2 C. J. 859. But unless the facts are actually 
communicated to the principal it is not chargeable with knowledge which an agent 
acquired in matters not within the scope of his authority. 32 C. J. 1070. Since, 
as we have shown, Wallace’s promise to plaintiff was not within the scope of his 
authoriey, no notice of such promise was imputed to the company, and it cannot 
be bound on the ground of Wallace’s knowledge and its acceptance of the premium. 

[9] But it is contended, even if defendant was not bound originally by the 
agreement, it subsequently ratified it. The ordinary rule in this respect is that when 
an agent has attempted to bind his principal by a contract outside the scope of his 
authority and the principal afterwards learns of such contracts and accepts or 
retains the benefit thereof, he will be deemed to have ratified the contract and will 
be bound thereby. Williams v. Home Ins. Co., 102 Kan. 74, 169 P. 545; B. & W. 
Eng. Co. v. Beam, 23 Cal. App. 164, 137 P. 624; Casady v. Man. F. Ins. Co., 109 
Iowa, 539, 80 N. W. 521. 

{10, 11] In this case there is evidence on behalf of plaintiff that defendant 
sent its auditor down to inspect the various insurance risks in the Bisbee district 
some weeks before the accident in which plaintiff was injured occurred, and that 
he was shown the time books kept by plaintiff and his partners and was informed 
of the fact that they were kept in this manner under the instructions of the insur- 
ance company’s agent because their policy covered plaintiff as well as the ordinary 
employees of the partnership. It also appears from plaintiff’s evidence that all 
of the premiums on the policy were paid to the company and retained by it, and 
that no offer was made to return any portion thereof, at least until after the acci- 
dent occurred. It is true that aefendant’s evidence was to the effect the auditor 
made no examination until after the accident, but it'was for the jury to determine, 
under proper instructions, the true facts. If, as a matter of fact, defendant’s auditor 
knew before the accident 'that its agent had conracted to protect plaintiff against 
accident while working at the place where he was injured, and defendant thereafter 
retained the premium which had been paid, in part at ‘least, for such protection by 
plaintiff or his associates, without repudiating the contract made by its agent, it 
would be liable thereon, ‘notwithstanding that the agent had no authority to make 
the contract in the first place, and that the company had no knowledge of his act 
in so making it until the visit of its auditor, and this, as we have stated, on the 
evidence presented, was a matter for the jury to determine. 

[12] It is urged by defendant that notwithstanding this may be true, when 
plaintiff received the insurance policy with William Shields as the assured, it was 
retained and held by him and his copartners with full knowledge of the facts, 
and he therefore cannot now claim an oral contract of insurance contrary to its 
terms. The answer to that contention is that plaintiff was informed by Wallace 
that a policy of the kind issued to William Shields would protect him, if the books 
were carried in the manner in which it was testified they actually were carried. 
Hie had no reason, if he did inspect the Shields policy, to believe it was not of 
the kind promised, and is not estopped thereby from setting up the oral contract. 

The other grounds given on the motion for an instructed verdict in favor of 
defendant need not be discussed as we think they are not of sufficient importance to 
require it. 


[13] It is further assigned as error that the court improperly instructed the 
jury in several particulars. We need discuss but one of these instructions. It reads 
as follows: 


“You are instructed that an agent of an insurance company, having power to 
solicit insurance and to deliver policies and to collect premiums, is an agent of 
the company, and has power to bind an accident or casualty insurance company 
ly his oral agreements or insurance where the insured pays or causes to be paid 
the required premium to the agent, at or about the time the agreement is made, 
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and pays or causes to be paid the successive monthly installments of premium 
according to such contract.” 

It is plain that this instruction is erroneous. A soliciting agent has no power 
to bind the insurance company by an oral contract of insurance even though the 
insurance company accepts and receives the premium, unless the company has knows. 
edge, either express or implied, of the agreement. This instruction was not only 
erroneous, but highly prejudicial. 

[14] The verdict of the jury was a general and not a special one. We cannot 
therefore determine whether such verdict was based on the undisputed fact that 
Wallace had made the oral agreement and accepted the premium thereon and the 
instruction above quoted, which in effect told the jury that such fact alone was 
sufficient to sustain their verdict, or on the theory that the company had subse- 
quently thereto been notified of the facts and ratified the agreement by thereafter 
retaining the premium. A verdict based on the first ground cannot be sustained; 
a verdict on the second would be. If the evidence on both issues was undisputed, 
it might be said no harm was done, but on the second issue the time when knowl- 
edge reached defendant was sharply disputed, and the time is vital. Because of the 
fact that we have no means of knowing whether the jury found for plaintiff on 
the basis of the erroneous instruction as to Wallace’s authority, or on the basis of 
a subsequent ratification after knowledge of the auditor of the promise of Wallace, 
we are compelled to remand the case. 

If there were other errors, it is presumed in view of this opinion they will 
be avoided on another trial. The judgment is reversed and the cause remanded to 
the superior court of Cochise county with instructions to grant a new trial in accord- 
ance with the views herein expressed. 

Ross, C. J., and McAlister, J., concur. 


BROTHERHOOD OF RAILWAY TRAINMEN v. DEATON. (No. 43.) 
Supreme Court of Arkansas. Dec. 5, 1927. 
Rehearing Denied Jan. 16, 1928. 
1 Southwestern Reporter (2d) 51. 

2. INSURANCE—UNDER BENEFICIARY CERTIFICATE INCORPORAT- 
ING PROVISION IN SOCIETY’S CONSTITUTION THAT CERTAIN 
CLAIMS SHOULD BE ADDRESSED TO SOCIETY’S BENEVOLENCE, 
CLAIM HELD NOT RECOVERABLE, NOTWITHSTANDING STATUTE 
PROHIBITING INSURANCE POLICIES DEPRIVING INSURED OF 
JURY TRIAL (CRAWFORD & MOSES’ DIG. § 6156). 

Where a beneficiary certificate declared the holder entitled to participate in 
beneficiary department to amount set forth in society’s constitution which provided 
that certain claims should be addressed to society’s benevolence and not be made 
basis of any legal liability, society held not liable to holder receiving disability to 
which such provision applied, notwithstanding Crawford & Moses’ Dig. § 6156, 
providing that no insurance policy should contain any provision depriving benefi- 
ciary of right to jury trial on any question of fact arising under policy. 

(For other cases, see Insurance, Dec. Dig. § 790.) 


Appeal from Circuit Court, Lonoke County, W. J. Waggoner, Judge. 

Action by Dewey Deaton against the Brotherhood of Railway Trainmen. Judg- 
= plaintiff, and defendant appeals. Judgment reversed, and cause dis- 
missed. 

W. D. Jackson, of Little Rock, and Reed & Beard, of Lonoke, for appellant. 

Bogle & Sharp, of Brinkley, for appellee. 

McHaney, J. Appellee is a railroad brakeman and is a member of the Desha 
Lodge, No. 162, Brotherhood of Railroad Trainmen, and held a beneficiary certifi- 
cate issued by appellant as follows: 

“This beneficiary certificate issued by the Grand Lodge, Brotherhood of Rail- 
road Trainmen, witnesseth: That Brother Dewey Deaton, a member of Desha Lodge, 
No. 162, of said brotherhood, is entitled to all the rights, privileges and benefits of 
membership, and to participate in the beneficiary department, class D, of said bro- 
therhood to the amount set forth in the constitution thereof, which amount, in the 
event of his total and permanent disability as defined in section No. 68 of the con. 
stitution, shall be paid to him or at his death shall be paid to Jewel Deaton his 
wife, if living, if not to the executor or administrator of said member’s estate, in 

































































800 The Insurance Law Journal, Vol. 70 {May, 1928 





trust, however, for and to be forthwith paid over to his heirs at law, and the 
amounts to be paid hereunder shall become due only upon the presentment of proper 
proofs of the death of the assured, and the legal right of such executor, or admin- 
istrator to receive the same, such proofs to be made in accordance with the con- 
stitution and general rules of the brotherhood. 

“This certificate is issued upon the express condition that the said Dewey Dea- 
ton shall comply with the constitution, general rules and regulations, now in force 
or which may hereafter be adopted by the within-named brotherhood, which as 
printed and published by the Grand Lodge of the said brotherhood, with the appli- 
cation for this certificate as signed by him and the medical examination of said 
D. Deaton, copies of which application and medical examination are attached hereto, 
all of which are made a part hereof, and together with this certificate constitute 
the contract between said D. Deaton and said Brotherhood, and that he pay all 
dues and assessments imposed upon him within the time specified by the consti- 
tution and general rules. * * *” 


Section 68 of the constitution referred to in the beneficiary certificate reads 
as follows: 

“Any beneficiary member in good standing who shall suffer the amputation or 
severance of an entire hand at or above the wrist joint, or who shall suffer the 
amputation or severance of an entire foot at or above the ankle joint, or who shall 
suffer the complete and permanent loss of sight of one or both eyes, or upon 
becoming seventy years of age, shall be considered permanently and totally dis- 
abled, but not otherwise, and shall thereby be entitled to receive, upon furnishing 
sufficient and satisfactory proofs of such total and permanent disability, the full 
amount of his beneficiary certificate. A disabled member paid under this section 
shall automatically become a nonbeneficiary member beginning with the month 
following the month in which his claim was approved, provided he pays such dues 
and assessments that are required from nonbeneficiary members.” 

Appellee relies for a recovery in this case on the provisions of section 70 of 
the constitution, which reads as follows: ‘ 

“All claims. for disability not coming within the provisions of section 68, shall 
be held to be addressed to the systematic benevolence of the brotherhood, and 
shall in no case be made the basis of any legal liability on the part of the brother- 
hood. Every such claim shall be referred to the beneficiary board, composed of 
the president, assistant to the president, and general secretary and treasurer, who 
shall prescribe the character and decide as to the sufficiency of the proofs to be 
furnished by the claimant, and if approved by said board, the claimant shall be 
paid an amount equal to the full amount of the certificate held by him, and such 
payment shall be considered a surrender and cancellation of such certificate, pro- 
vided that the approval of said board shall be required as a condition precedent 
to the right of any such claimant to benefits hereunder, and it is agreed that this 
section may be pleaded in bar of any suit or action at law, or in equity, which may 
be commenced in any court to enforce the payment of any such claims. No appeal 
shall be allowed from the action of said board in any case; but the general secre- 
tary and treasurer shall report all disapproved claims made under this section to 
the board of insurance at its next annual meeting for such disposition as such board 
of insurance shall deem just and proper.” 

The undisputed facts are that while riding on top of a box car at Colliston, 
La., the air hose “bursted,” automatically setting the air brakes on the train and 
threw him off of the top of the car, breaking his right ankle and foot, fracturing 
his backbone, and breaking his left heel. He was permanently disabled and inca- 
pacitated from performing any work as a railroad brakeman. He did not suffer 
the loss by amputation of either hand at or above the wrist joint, nor either foot 
at or above the ankle joint, nor did he suffer the loss of either eye. The case was 
submitted to the court sitting as a jury, and appellant requested the court to enter 
judgment for it. Its motion to this effect was overruled and judgment entered 
in favor of appellee for the sum of $2,800 under the benefit certificate, and $129 
dues paid subsequent to the date of said injury, or a total of $2,929, from which 
comes this appeal. 

Counsel for appellee concede that section 68 of the constitution does not cover 
the injury sustained by appellee, but contend that they are entitled to recover under 
the provisions of section 70 of the constitution, both of which have heretofore been 
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set out. The constitution, general rules, and regulations of the brotherhood are 
made a part,of the contract between the parties, and appellee’s right to recover 
in this case-depends upon the proper construction to be given the beneficiary cer- 
tificate when read in connection with sections 68 and 70 of. the constitution,..-And 
since it is conceded that section 68 has no application in this case, the right to a 
recovery will have to be based upon a construction of. the beneficiary certificate 
andisaid section.70, together with that section of the constitution defining class D 
certificates. There is no question raised about the correctness of the amount of 
insurance covered by class D, nor the amount of premiums paid since, his injury. 
It will be noticed that the beneficiary certificate recites that: 

He “is‘entitled to all the rights, privileges and benefits of membership, and to 
participate in the beneficiary department, class D, of said brotherhood to the amount 
set forth in the constitution thereof, which amount, in the event of his total and 
permanent disability as defined in section No. 68 of the constitution, shall be paid to 
him,” etc. 

Since appellee did not receive any “permanent disability as;defined in section 
No. 68 of the constitution” by suffering the loss of either hand at or above the 
wrist joint, or either foot at or above the ankle joint, or. the loss of either or, both 
eyes, which was all appellant agreed to insure appellee against, it necessarily fol- 
lows that appellee has not brought himself within the terms of the policy or bene- 
ficiary certificate by showing that he suffered an injury covered by the policy. 

[1] Section.70 has. no application. Appellant did not agree to insure appellee 
against all total and permanent disability, but only such total and permanent dis- 
ability as is covered by section 68. All claims under section 70, as stated therein, 
which include all claims other than those arising under section 68, “shall be held 
to be addressed to the systematic benevolence of the brotherhood, and shall in no 
case be made the basis of any legal:liability on the part of the brotherhood”; in 
other words, appellant and appellee agreed that for any other disability suffered 
by appellee than those defined in section 68 he would leave it to the brotherhood 
to say whether his claim should be paid. In the event his claim is allowed, the 
full amount of the certificate must be paid him, but as to whether he will be 
paid this amount or nothing is left absolutely to the discretion of an agency of 
appellant. Courts must construe contracts as the parties have made them, and 
where they are unambiguous and their meaning definite and certain, nothing is left 
for construction. As was said in the case of Pool v. Brotherhood of Railroad 
Trainmen, 143 Cal. 650, 77 P. 661: 

“We must apply the ordinary rules governing contracts to the agreement made 
by the defendant with plaintiff in this case. He was guaranteed to be paid a cer- 
tain sum in case of total disability from the causes set forth in section 45 of the 
constitution. He paid for and was insured against the loss of a hand or a foot 
or of both eyes. His contract was absolute in case his disability had been perma- 
nent and caused in the manner defined in the last-cited section. 

“In‘other cases the claim was of a purely benevolent nature. The beneficiary 
board had the power to allow it or reject it, but no duty was imposed upon such 
board to allow it. If the board reject such claim, the claimant may have it acted 
upon by the next biennial convention, and the convention may make such disposi- 
tion of it as may ‘be deemed just and proper. We know of no reason why such 
contract may not be made. The plaintiff was not compelled to become a member 
of defendant, but, having become such member, he must show a legal liability 
within the terms of his contract before he can recover in court.” 


_ In that case the California court had under consideration sections 45 and 46 
of appellant’s constitution, which were at that time identical with the sections now 
under consideration (sections 68 and 70). 


[2] In a well-considered case (Grand Lodge, Brotherhood of Railroad Train- 
men v. Smith, 129 Miss. 738, 92 So. 837, 27 A. L. R. 863) the Supreme Court of 
Mississippi had under consideration the identical provisions o” the contract as in 
this case, and held that the plaintiff was not entitled to recover under section 70 
for injury received to his back, whereby he became totally and permanently dis. 
abled. This opinion reviews many of the cases arising in other jurisdictions under 


ee provisions of the constitution of the brotherhood, and in which the court 
Said: 


“Neither these constitutional provisions of appellant nor any like them have 
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been before this court for interpretation. But, so far as the question here involved 
is concerned, we see no difficulty in said constitutional provisions, even without the 
the help of authority from other states. There is nothing whatever either in the 
constitution or laws of appellant in conflict with or which broadens the meaning 
of said sections 68 and 70 of its constitution to the extent of giving appellee any 
contract right for his disability. And those two sections in unmistakable terms 
provide that there shall be no liability whatever on the part of appellant for any 
permanent and total disability except that provided for in section 68. And section 
70, taken alone, in equelly plain terms provides that claims by members for any 
other permanent and total disability shall be addressed alone to the benevolence of 
appellant society, for which there shall be no legal liability on the part of ap- 
pellant. This amounts simply to an invitation on the part of appellant to appellee 
that, if he shall suffer a permanent and total disability other than that provided 
for in said section 68, appellant will hear his application for a donation, which it 
will grant or not as it sees fit, expressly providing that there shall be no liability 
either at law or equity for such disability. Construing appellant’s constitution, laws, 
and beneficiary certificate most strongly against it, as argued should be done, they 
mean that, and nothing more, so far as the question here is concerned. Appellee 
accepted a contract by the plain terms of which there is no liability to him by 
appellant for the disability he suffered; and we are unable to see any reason why 
he should not be bound by it. The decision of this question goes to the root of 
the whole case, and renders it unnecessary to decide the question whether a party 
to a contract can bargain away his right to resort to the courts, for, if he has 
no rights, there is nothing to contract away, and it follows also from these views 
that appellee was not entitled to recover back from appellant the dues paid by him 
to appellant since his injury in order to keep his beneficiary certificate alive, which 
question is involved in appellee’s cross-appeal.” 

Appellee recognizes the force of these decisions in other jurisdictions, but says 
that the rule in this state should be different because of section 6156 of C. & M. 
Digest, which reads as follows: 

“No policy of insurance shall contain any condition, provision or agreement 
which shall directly or indirectly deprive the insured or beneficiary of the right to 
trial by jury on any question of fact arising under such policy, and all such pro- 
visions, conditions or agreements shall be void.” 

He contends that to deny him the right to recover under section 70 is in viola- 
tion of said section of the digest, for the reason that it is left to the beneficiary 
board of appellant to determine appellant’s liability, instead of the courts; in other 
words, that appellant sets up a tribunal of its own to pass upon the claims of its 
members for the purpose of ousting the jurisdiction of the courts therein. We 
cannot agree with appellee in this contention, as section 70 does not create an 
absolute liability on the part of appellant for any total disability. Section 68 does 
create such a liability, and, as to its liability under this section, appellant could 
not provide for a board of arbitration or set up a tribunal of its own to determine 
its liability, because it absolutely binds itself to pay for a loss covered by such 
section. Therefore the authorities cited by appellee holding that it is not competent 
for parties to contract in advance of a dispute that the decision of the board of 
arbitration or tribunal named in the contract shall be final and binding on the 
parties, thereby ousting the jurisdiction of the courts, have no application to this 
case. We therefore conclude that said section 70 of the constitution cannot be made 
the basis of a cause of action against appellant, and that the court should have 
granted appellant’s request for a judgment in its favor. 

The judgment of the circuit court must be reversed, and the cause dismissed. 
It is so ordered. 
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STATE ex rel. SMITH, Atty. Gen., v. NATIONAL INDUSTRIAL 
INS. CO. (No. 27556.) 
Supreme Court of Kansas. Feb. 11, 1928. 
263 Pacific Reporter 1060. 
(Syllabus by the Court.) 

1. QUO WARRANTO—QUO WARRANTO IN STATE’S NAME IS PROPER 
REMEDY TO PREVENT ABUSE OF POWERS BY UNREASONABLE 
INSURANCE RATES, AND CANCELING POLICIES FOR NONPAY- 
MENT OF SAME (R. S. 40—802, 60—1602). 

An action of quo warranto may be brought by the Attorney General in the 
name of the state against an insurance company to oust it from misusing its fran- 
chises and abusing the powers granted to it by transacting its business in an unsafe, 
unfair, or dishonest manner in charging its policy holders excessive and unreasonable 
rates, and causing the cancellation of the policies of those who declined to pay 
such rates. 

2. EVIDENCE HELD TO SUPPORT FINDINGS THAT INSURANCE COM- 
PANY’S ADVANCING AND CHARGING OF RATES WERE EXCES- 
SIVE, UNFAIR, AND UNREASONABLE. 

The evidence examined, and held to be sufficient to support the findings of the 
court that the advancing and charging of rates were excessive, unfair, and unrea- 
sonable. 

3. INSURANCE—UNREASONABLE INSURANCE RATES AND CANCEL- 
LATION OF POLICIES FOR NONPAYMENT HELD PROPERLY EN. 
JOINED; REASONABLE TIME TO ESTABLISH REASONABLE RATES 
BEING AFFORDED. 

The partial ouster adjudged which restrained and enjoined the company from 
enforcing the rates and canceling the policies or terminating them because of 
refusal to pay the illegal rates and giving the corporation a reasonable time in which 
to establish reasonable rates and to reform its business methods is held to be 
without error. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


Appeal from District Court, Shawnee County; George H. Whitcomb, Judge, 

Quo warranto by the State, on the relation of William A. Smith, Attorney 
General, against the National Industrial Insurance Company. From the judgment 
for plaintiff, defendant appeals. Affirmed. 

F. S. Jackson, Thomas C. Forbes, James E. Smith, and L. S. Ferry, all of 
Topeka, for appellant. . 

Wm. A. Smith, Atty. Gen., John G. Egan, Asst. Atty. Gen., and William M. 
Bradshaw and Elisha Scott, both of Topeka, for appellee. 

Jounston, C. J. This is a proceeding in quo warranto brought by the state, 
on the relation of the Attorney General, against the National Industrial Insurance 
Company, a corporation, organized under the laws of Kansas. The action ques- 
tioned certain practices of that company in the matter of the raising of rates of 
insurance and to enjoin the company from putting into effect higher rates alleged to 
be unreasonable and illegal. The defendant had entered into a contract, to reinsure 
the outstanding policies of the National Council of the Knights & Ladies of the 
Orient, a Kansas corporation, which had been transacting business as a fraternal 
beneficiary association, insuring persons, mostly colored people, as against sickness, 
and temporary or permanent disability either as to the result of disease, accident, 
or old age. Under the contract of reinsurance the defendant, the National Com- 
pany, undertook the duties and obligations of the Orient association upon outstand- 
ing policies of about 1,100 in number for which the National Company received 
assets of the Orient association to the amount of $10,104, and it then proceeded 'to 
carry the Orient policies according to their terms until January 1, 1924, when it 
undertook to advance the rates. At that time the number or policies outstanding 
had dwindled from 1,100 to 239 by reason of lapses and deaths. It was alleged 
that from 1918 to 1923 the amount collected from the policy holders was $11,- 
665.12, and the amount of death losses paid on the policies was $5,607; that under 
good management there should have been and was a large surplus credited to said 
policies from the collection of premiums after paying losses and all other proper 
expenses; and that on or about January 1, 1924, the defendant declared to the 
holders of the outstanding policies that it would thereafter require them to pay 
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the company new rates of monthly assessments ligher than had theretofore been 
‘paid and higher han the rates named in the pclicies. varying from about 25 per 
cent. in cases of younger holders to about 600 per cent. in case of the older holders. 
It was alleged that the rates therefore charged were sufficient and reasonable; that 
the proposed new rates of assessment were exorbitant and unreasonably large, and 
the enforcement of them would compel policy holders to abandon and surrender 
their policies and lose all the benefits accruing to them thereunder. 

It was alleged further that the defendant had no right or authority under the 
reinsurance contract or the laws of the Orient association to put into effect the 
higher rates; that many of the holders had made tenders of the rates of assess- 
ment named in their policies, but which had been refused by the defendant, and 
that it would in the future refuse any tenders named in the policies and only accept 
those paying the higher rates. The prayer of the plaintiff was that the defendant 
be required to show by what authority or warrant the claims to make and enforce 
the higher rates of assessment or to cause the surrender or forfeiture because of 
the nonpayment of the higher rates. 

In its answer the defendant denied the adequacy of the old rates and insisted 
that under the terms of the reinsurance contract it was authorized to increase the 
rates to be paid by he former members of the Orient association, insists that the 
proposed higher rates were reasonable and necessary to enable the defendants to 
pay the losses on the policies and to carry out in good faith its contract of rein- 
surance, and that to enforce the old rates would be discriminatory and confiscatory 
of the property of the defendant and deny to it the protection of the provisions of 
the Federal Constitution. ; 

After considerable evidence was taken, most of which was given by actuaries 
and experts, the trial court found and adjudged that the new rates were excessive, 
unfair, and unreasonable, and that the defendant be enjoined from maintaining or 
enforcing such raised rates against the holders of the Orient policies and from ter- 
minating or canceling such policies on the ground that the holders of the same 
had refused to pay the higher rates. It provided for the reinstatement of policies 
after a 60 days’ notice upon the payment of the rate which was in effect prior to 
February 1, 1924. It was further provided in the decree that, if the defendant estab- 
lished a new, reasonable rate of assessment on or before March 1; 1927, and had 
given notice to the policy holders of the new rate before the later date, such new 
and reasonable rate might be used in computing the assessments on and after Feb- 
ruary 1, 1924, in each of the cases mentioned. 

[1] Defendant appeals and first contends that the state had no authority to 
maintain the action; that quo warranto is not a proper remedy to determine disputes 
asi to proper rates of insurance or of controversies as to the rights of the insured. 
Those rights, it is urged, are private in their nature and may be determined in an 
ordinary action between the insured directly affected and the insurance company. 
The defendant is a corporation of the state engaged in business of public nature. 
It is a business which is regulated by the state and the Legislature has provided 
that it shall be conducted under the supervision of the superintendent of insurance, 
with the further provision that, if he finds such a corporation is transacting busi- 
ness in an unsafe, unfair, or dishonest manner, he shall report the facts to the 
Attorney General, who may bring an ouster proceeding against it. R. S. 40—802. 
In this instance the petition was verified by the superintendent of insurance. Apart 
from this statute there is a general Code provision that an action of quo warranto 
may be brought against a corporation where it— 


“does or omits acts which amount to a surrender or a forfeiture of their rights 
and privileges as a corporation, or when any corporation abuses its power or exer- 
cises powers not conferred by law, * * * ” or “for any other cause for which a 
remedy might have been heretofore obtained by writ of quo: warranto, or informa- 
tion in the nature of quo warranto.” R. S. 60—1602. 


The public has an interest in the doings of the corporation. It was created 
by the state with frafichise to be exercised fairly and honestly and over which 
the state had retained visitorial power. It is carrying on a business subject to 
regulation by the state and its exercise of the franchises and powers granted was 
a matter of public concern. According to the averments of the petition and the 
evidence produced at the trial, the defendant was abusing its powers and trans- 
acting business with its policy holders in an unfair manner, and hence the state 





Acc.] State ex rel. Smith Att’y. Gen. v. Nat. Ind. Ins. Co. 805 


had a right through the Attorney General to maintain quo warranto for the cor- 
rection of such abuses. An absolute ouster was not asked or granted. The inquiry 
was limited to an abuse of power and only a partial ouster was adjudged. In 
State ex. rel. v. Combination Oil & Gas Co., 105 Kan. 340, 182 P. 547, a quo war- 
ranto proceeding brought by the Attorney General in the name of the state for 
reforming the business methods and practices of the corporation was sustained 
and a partial ouster adjudged. That was the extent of the judgment in the present 
case. In State ex rel. v. Regents of the University of Kansas, 55 Kan. 389, 40 P. 
656, 29 L. R. A. 378, a partial ouster was ordered where the corporation was abus- 
ing its powers in the collection from students of excessive and illegal fees. See, 
also, Albach v. Fraternal Aid Union, 100 Kan. 511, 164 P. 1065. 

The principal contention in the case is that the action of the defendant was 
not an abuse of its powers, in that the rates charged to policy holders were not 
unreasonable or excessive and that it had the right to cancel the policies where 
the advanced rates were not paid. The testimony, of which there is a great vol- 
ume, contains exhibits showing the ‘ages of the insured, the premiums paid during 
a number of years, the profits and death losses, and the sick and accident claims 
paid of the Orient company. There was also experience tables of the National 
Fraternal Congress and the Metropolitan Life Insurance Company. It is not prac- 
tical to reproduce the evidence here or to analyze the testimony received and upon 
which the court based its decision. The basis of the decision of the trial court 
is fairly well disclosed by an extract from its memorandum opinion filed at the 
time the decision was rendered: 

“There is one phase of the matter before the court, however, that leads to 
the conclusion that the establishment of the rates in question bv the defendant 
corporation in the manner in which it was done was unwarranted. Perhaps the 
reasonableness of the rates ought not to be judged by what actually occurred after 
their installation. But what occurred is what should have been foreseen as likely 
to occur. Raising rates 300 or 400 per cent. at one time on a policy of $250 or 
$500 carried by a person past 50 or 60 years of age was likely to have but one 
effect, the dropping of the policy. While these parties had previously had low 
insurance, they had presumably, if not in fact, been paying something for a reserve. 
They were doubtless people of small means. It is my opinion that the making 
of a rate which practically drove so many of them out of the company by the 
marked increase at one step was unwarranted and unreasonable. Assuming, what 
I believe to be the fact, that a considerable increase was proper and lawful under 
all the circumstances, the rate made was too high and the way the increase was 
made was to some extent in disregard of the rights of the policy holders. A better 
and more equitable plan can be devised. Between March 22 and August 1, 1924, 
the insurance liability of the defendant company for death claims on the Orient 
policies was reduced from $49,605 to $4,750. By this means, if the rates are allowed 
to stand, the defendant company will retain all of the reserve accumulated for pay- 
ment to the policy holders of the Orient company, remaining after the payment of 
the $4,750 and some comparatively small liabilities on sick and accident claims. 
These payments are only to'be made as loss may occur in the future. Their present 
value would be much less than the face of the policies. Such a result ought to be 
avoided. In addition, the rates established February 1, 1924, were computed for 
the attained ages of the policy holders and included a sufficient loading for expenses, 
and to cover the higher mortality among colored people. No reason is perceived 
why receipts from premiums under the new rates alone would not take care of 
death losses and sick and accident claims under the 30 remaining policies.” 

From the evidence before the court it concluded: 

“That the rates were unreasonable as made and that some new ‘plan ought to 
be formulated which will give those holding policies on February 1, 1924, who are 
entitled to relief, an opportunity to protect their interests in a reasonable manner.” 

[2, 3] We think the evidence was amply sufficient to uphold the findings of 
the court. In the judgment rendered after ousting the defendant from the misuse 
of the corporate franchise and the abuse of powers granted the court carefully 
protected the rights of the defendant by allowing it to reform the business methods 
of the corporation within a reasonable time and the fixing of reasonable rates and 
just rules regarding forfeiture and cancellation of policies and only granted a 
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partial ouster. We think the judgment awarded justice, and no error is found in 
the record. 
Judgment affirmed. 


JENNINGS v. TRAVELERS’ EQUITABLE INS. CO. (No. 26213.) 
Supreme Court of Minnesota. Feb. 17, 1928. 
218 Northwestern Reporter 104. 
(Syllabus by the Court.) 
INSURANCE—ACCEPTANCE OF OVERDUE PREMIUM SUBJECT TO 

ACCIDENT POLICY’S CONDITIONS HELD NOT TO WAIVE RE- 

QUIREMENT OF DUE PAYMENT TO SHARE IN ACCUMULATION 

BENEFIT (GEN. ST. 1923, § 3417 [3] [c]). 

A policy of accident insurance provided for an accumulation benefit in case 
the policy should be “maintained in continuous force by the payment of the premi. 
ums on or before the dates due” for the required period. The period immediately 
preceding the accident giving rise to the cause of action was interrupted by a 
premium delinquincy for four days. The premium was finally paid and accepted 
subject to all the terms and conditions of the policy. Notwithstanding that the 
policy was reinstated, there was no waiver of the condition that the policy had 
to be kept in continuous force “by the payment of the premiums on or before 
the dates due.” In consequence there can be no recovery of the accumulation benefit. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Holt, J., dissenting. 

Appeal from District Court, St. Louis County; C. R. Magney, Judge. 

Action by Susan Jennings against the Travelers’ Equitable Insurance Com- 
pany. Findings and order for judgment for plaintiff. From an order denying its 
motion for a new trial, defendant appeals. Reversed. 

G. A. E. Finlayson, of Duluth, and Bjorklund & Andre, of St. Paul, for 
appellant. 

George H. Spear and James E. Gardner, Jr., both of Duluth, for respondent. 

StonE, J. This action to recover for the death of the insured under a policy 
of accident insurance has been here before. 162 Minn. 267, 203 N. W. 966. The 
one question now is whether there can be recovery of an “accumulation” benefit. 
A jury was dispensed with and findings and order tor judgment made for plaintiff. 
Defendant appeals from the order denying its motion for a new trial. 

The insured suffered accidental injury on January‘ 11, 1923, which proved fatal 
three days later. An annual premium fell due under the policy on December 1, 
1922. It was not paid until December 4, so that in the interim the policy lapsed. 
The payment of the premium and its acceptance by defendant reinstated the policy 
subject to the standard policy provision that: 

“If default be made in the agreed premium * * * the subsequent acceptance 
of a premium by the company or by any of its duly authorized agents shall reinstate 
the policy but only to cover accidental injury thereafter sustained and such sick- 
ness as may begin more than ten days after the dates of such acceptance.” 

Payment of a delinquent premium had the effect of “renewing” the policy, 
subject to all its provisions and conditions, the reinstatement taking effect (subject 
to the absence of liability for intervening sickness or accident) as of the date 
when the premium was due rather than on the date of payment. 

The accumulation benefit is provided for and conditioned by the following 
language of the policy: 

“For each period of six consecutive months, immediately preceding the date 
of the accident, that this policy shall have been maintained in continuous force by 
the payment of the premiums on or before the dates due, 5 per cent. shall be added 
to the original specific amount payable for any loss * * * sustained by the insured, 
but such additions shall never exceed 50 per cent. of such original amount.” 

The standard provision, above quoted, limiting the effect of the reinstatement 
of a policy by the acceptance of a past-due premium, is authorized by statute. 
G. S. 1923, § 3417 (3), (c) (G. L. 1913, c. 156, § 3.) In the absence of such a 
provision, the acceptance of past-due premiums may constitute such a waiver of 
the conditions of the policy as to avoid a forfeiture of benefits otherwise accrued. 
Mueller v. Grand Grove, 69 Minn. 236, 72 N. W. 48; Davis v. National Cas. Co., 
115 Minn. 125, 131 N. W. 1013. As stated in the latter case, the effect of the | 
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acceptance of a past-due premium on a personal accident polity, renewable from 
period to period by the payment of the premium, is to waive “at least as to such 
premium, the conditions of the policy requiring payments to be made” at the period 
stated in the policy, and to waive also “the provision that nonpayment rendered 
the policy null and void.” The conclusion was that, notwithstanding the delin- 
quency of a premium, subsequently paid and accepted, the policy had been in 
“continuous force,” so as to save to the beneficiary a cash benefit accruing after 
the policy had been “ ‘in continuous force, without delinquency,’ for the term of 
ten years from its date.” It is upon the doctrine of that case that plaintiff’s position 
is based. 

Defendant answers with Ward v. Merchants’ Life & Cas. Co., 139 Minn. 262, 
166 N. W. 221. That was an action, not for any special benefit, but for indemnity 
provided for accidental injury. A premium had been delinquent. During the 
resulting lapse, the injury occurred. Subsequently the premium was paid and 
accepted. The holding was, the policy containing the standard provision above 
quoted, that there could be no recovery. Plainly the effe¢t of the conceded rein- 
statement of the policy was limited to accidental injury sustained after the pay- 
ment and its acceptance, recovery for injury suffered in the interim of lapse being 
expressly excluded. The court was of the opinion that the purpose of the statute 
was to modify the rule of the Mueller Case. “Under the rule of the Mueller Case 
the good standing of the member continued uninterrupted, notwithstanding the 
default, and recovery could be had on the policy for injuries or death occurring 
prior to the acceptance of the delinquent payments.” 

It is with respect to that precise subject-matter, that is, injuries or death occur- 
ring prior to the acceptance of the delinquent payments, that the next utterance 
of the court must be read. It is this: 

“Under the terms of this contract the effect of the acceptance of such payments 
is the creation of a new contract, obligatory upon the insurer for the future only.” 

To give that dictum a broader scope and one independent of both its subject- 
matter and context is not permissible. As limited by both subject-matter and con- 
text, it means that, with respect to accident or death occurring during a lapse, a new 
contract is in effect the result of a subsequent payment and acceptance of the 
premium. The old contract not having been in force as to such accident or death, 
there can be no recovery. But it does not follow that when a delinquent premium 
is paid and accepted, an accident policy cannot be reinstated witn respect to benefits 
other than those for accidents during the period of the lapse. It is only recovery 
for accident or sickness during the lapse (including sickness beginning within ten 
days thereafter) that is expressly prevented by the standard policy provision ‘in 
question. 

But even that view cannot control here, for it remains that the accumulation 
benefit is payable only in the case of the policy’s being, for the necessary period, 
“maintained in continuous force by the payment of the premiums on or before the 
dates due.” The acceptance of the delinquent premium was expressly “subject ‘to 
all the provisions and conditions of said policy.” Moreover, by the insuring clause, 
all extensions (i. e., renewals) of the policy by the payment of premiums after 
the first are subject to “all the provisions and conditions hereinafter set forth.” 
So no waiver has yet appeared of the condition that in order to entitle the benefici- 
ary to the accumulation benefit the policy must be maintained, as just stated, “in 
continuous force by the payment of the premiums on or before the dates due.” 

It would be easy enough to reason around the requirement that the policy 
be kept in continuous force, for when the delinquent premium was accepted, the 
resulting reinstatement took effect retroactively as of December Ist. If that were 
all, plaintiff’s right to the accumulation benefit would be reasonably ‘clear. But 
there is no way of escaping the condition that the maintenance of the policy, 
required to continue the accumulation benefit, had to be by the payment of premiums 
on or before they became due. Nothing has been done to waive that condition. 
Defendant is entitled to insist upon it, and so plaintiff cannot recover. 

Order reversed. 


Hout, J. (dissenting). I dissent. Applying the ordinary rule to this policy, 
framed by defendant, that ambiguities or uncertainties therein must be construed 
most favorably to the insured, it should be held that the payment and acceptance 
of the premium on December 4 reinstated the insured fully to all rights, including 
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the right to accumulations, except as clearly provided by the provision first quoted 
in the opinion (and the funeral benefits hereafter referred to). That exception was 
authorized by statute (3), § 3417, G. S. 1923. In the provision of the policy referred 
to there is no forfeiture clause of the right to share in accumulations. The policy 
also contains benefits termed increased. “Indemnities and Funeral Benefits,” condi- 
tioned upon the payment of premium without lapse or delinquency, but it is to be 
noted that as to such benefits the policy provides: “The acceptance of any past-due 
or delinquent premium payment shall not operate as a waiver of this provision.” 
No such clause is contained witn reference to the provision upon which this action 
is founded. It seems to me the company in framing this policy has injected un- 
certainty as to the effect of the acceptance of the premium after the due date upon 
the right to accumulations. 

But more than that. It should be held that by its course of business the 
company has construed an acceptance of a. premium before the 5th of the month as 
in time. The card record introduced in evidence (but neither printed nor returned 
to this court) shows, so far as we infer from the testimony, no default or delay 
in the payment of the premiums on this policy. The notice sent the insured did 
not suggest that delay in the payment of the premium would forfeit rights in the 
accumulations, but did state what the effect would be in respect to “disability orig- 
inating during delinquency.” The company kept no record of the date upon which 
the premium was paid to the local agent, and so far as we know required him. to 
keep none. And it was the established practice to have the local agent delay send- 
ing in to the company the premiums collected until the 5th of the month. It would 
seem that this is a practical construction as to what is considered delinquency by 
the company, or as to the effect of the payment and acceptance of a premium after 
the due date upon the rights of an insured to accumulations. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. ANDREWS. (No.: 26797.) 
Supreme Court of Mississippi, Division B. Feb. 6, 1928. 
Suggestion of Error Overruled March 5, 1928. 
115 Southern Reporter 548. 
(Syllabus by the Court.) 

1. INSURANCE—PRESUMP'ION OF LAW IS AGAINST SUICIDE OF ONE 
INSURED UNDER CASUALTY POLICY, BUT PRESUMPTION MAY 
BE OVERCOME BY EVIDENCE. 

Presumption of law is against suicide of one insured under casualty policy, 
but such presumption is not conclusive; it is only prima facie and may be overcome 
by evidence. 


(For other cases, see Insurance, Dec. Dig. § 646 [7].) 


2. INSURANCE—WHERE ONLY REASONABLE INFERENCE TO BE 
DRAWN FROM EVIDENCE IS THAT INSURED COMMITTED SUI- 
CIDE, QUESTION IS ONE OF LAW FOR COURT. dt 
To justify court in taking issue of suicide from jury and directing verdict in 

favor of suicide, evidence going to establish suicide must be so strong that no other 

reasonable inference can be drawn than that of suicide, but if evidence is such that 
two reasonable inferences can be drawn therefrom, one in favor of suicide and 
the other against suicide, then it is question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


3. INSURANCE—EVIDENCE HELD TO ENTITLE DEFENDANT TO 

DIRECTED VERDICT ON GROUND OF SUICIDE OF INSURED. . 

In action on casualty insurance policy containing clause that if insured died 
by his own hand within year insurer’s liability was limited to amount of premiums 
paid, evidence showing position of insured’s body, position of pistol in or near his 
right hand on bed where he was found dead, nature of wound through his head, 
and showing that insured left note in which he said that he was world weary because 
the only girl he ever loved had gone back on him, held to show as matter of law 
that insured committed suicide within year, and defendant tendering premiums paid 
was entitled to directed verdict. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Appeal from Circuit Court, Lowndes County; J. I. Sturdivant, Judge. 
Action by Grover Cleveland Andrews against the Life & Casualty Insurance 
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Company of Tennessee. From a judgment for plaintiff, defendant appeals. Re- 
versed and rendered. 

Frierson & Weaver, of Columbus, for appellant. 

Lincoln & Lincoln, of Columbus, for appellee. 

ANDERSON, J. Appellee brought this action in the circuit court of Lowndes 
county against appellant to recover the sum of $2,000 on a casualty insurance pol- 
icy issued by appellant to John V. Andrews, the son of appellee, in which policy 
appellee was named as beneficiary. There was a trial, and verdict and judgment 
for appellee, from which judgment appellant prosecutes this appeal. 

On, March 20, 1926, appellant issued and delivered to John V. Andrews a cas- 
ualty policy naming his father, appellee, as the beneficiary therein. The principal 
sum named in the policy was $1,000. The policy provided for the payment to the 
beneficiary double that amount in case of the accidental death of the insured. While 
the policy was in force, the insured died from a pistol shot wound. The policy 
contained the following clause: 

“If within one year from the date of issue of this policy the insured shall, 
whether sane or insane, die by his own hand, the liability of the company shall 
be limited to the amount of the premiums paid hereon.” 

The insured died within three months after the policy was issued. 

Appellant defended the action upon the alleged ground that the insured came 
to his death by suicide, and that, therefore, under the suicide clause of the policy, 
appellant was not liable to the beneficiary therein, except for the premiums paid 
on the policy, amounting to $12.83, which appellant tendered to appellee, which ten- 
der appellee declined. 

The only error assigned and argued by appellant is that the court erred in 
refusing its request for a directed verdict. By agreement of the parties the evi- 
dence in the case was embodied in writing and made a part of the record for the 
purposes of this appeal. The evidence was brief. We think it probably better to 
set it out in full rather than undertake to state its substance. It follows, leaving 
off such formal parts as are deemed immaterial: 

Evidence on Behalf of Appellee. 

“Grover Cleveland Andrews, plaintiff in the said cause, who testified as witness 
for himself at the trial of the said cause as follows: That he is the father of John 
V. (or Vardaman) Andrews, and the beneficiary named in the policy No. 59079, 
in the Life & Casualty Insurance Company of Tennessee, which said policy is dated 
March 10, 1926, and provides for payment of $1,000 in case of death from natural 
causes within the terms of the policy and the payment of $2,000 in case of death 
by accident within the terms of the policv. The policy was further filed as an 
exhibit to the declaration and was introduced as exhibit to the testimony of said 
plaintiff. Affiant testified further that the said insured, John V. Andrews, was liv- 
ing on the place of and working with Mr. Arrington Johnson at the time of his 
death, and that on the morning of the death of the said insured, afhant and afhant’s 
wife, the mother of insured, were called to the home of Mr. Arrington Johnson, and 
that the date of the death of the said insured was June 15, 1926. When they arrived 
there they found Dr. Chandler, John Brooks, and Arrington Johnson in the room 
and the body of deceased lying on the bed in the room'!with his clothing on, but 
the blood had been washed from the face of deceased and there was'a bullet wound 
entering the right temple and coming out behind the left ear on the body of the said 
insured. Affiant had seen his son frequently during the preceding days and said 
son/was cheerful and bright and in his normal state of mind. Affiant testified also 
on cross-examination that the note was given to himself and wife after she and 
affant reached the scene of the death of the insured, and the affiant further testi- 
fied that the said note did contain expressions stating if about the words, ‘I am 
world weary,’ and also that the note did contain the expression in the words or 
about the words, ‘The only girl I ever loved has gone back on me.’ 


_ “Affiant did testify that the pistol was sent to affiant which was an automatic 
pistol. Affiant further testified hat he did not know at the time he was’ giving this 
testimony at the trial where the said note was; that he and his wife had not pre- 
served it and could not produce it; that he had offered it to the agent of the com- 
pany before the trial for inspection, but the agent who called for it had gone and 
it was lost. No powder burns on the body of the deceased. 


“Affiant further testified that the proper death proofs had been made and sub- 
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mitted to the defendant, the insurance company, and that payment of the claim of 
insurance had been declined, and also the insurance company had made and did 
then make in open court tender of the amount of the premiums, which amounted 
to $12.83, which had been paid on the policy, and that these premiums were declined 
and refused previously and also in open court at the time of the trial by affiant 
as the beneficiary under the said policy, and that the tender previously made and 
also at the trial of the case was made by the company on their claim that the death 
of the insured was by suicide and that the terms of the policy provided that in 
case of such death by suicide within a period of twelve months after the date of 
the policy, the company should be liable only for a refund of the premiums paid 
and the premiums were declined on this ground. 

“Hazel Gilliam, witness for the plaintiff, testified as follows: That she is of 
the age of 17 years and lives in Lowndes county, Miss., and that Vardaman Andrews 
had been going with her and paying her attention for some time; that about six 
months prior to the time of his death he had proposed marriage to her and 'that 
she had staféd that she was too young to marry ‘and that he had said he would 
wait. Witness saw the said Vardaman Andrews on the morning of June 15th, be- 
fore his 'death, as he was returning from Dr. Chandler’s, where he had been for 
some medicine, and was going back to his work with Mr. Arrington Johnson. She 
saw him about 7 or 7:30 o’clock. He seemed bright and cheerful and normal at 
that time. At the time she agreed that she would go with him that night :to ‘Camp 
Rest-a-While’ which is a camp about five miles south of ‘Columbus on the Macon 
road and is a pleasure resort, and they also made an engagement, the one to ithe 
other, that they would meet at New Salem at aisinging on the following Sunday, 
and also that they would meet at a Fourth of July picnic on che 4th of July. 
Affiant testified that the proposal for marriage and her rejection ‘on the ground of 
youth was about six months prior to the date of the affidavit. She read the note 
found in deceased’s room, and her name, Hazel Gilliam, was mentioned as the only 
girl he had ever loved. 

“Miss Edith Gilliam, the elder sister of Hazel Gilliam, testified for the plain- 
tiff that she had seen the deceased on the morning of the date of his death, prior 
to his death, and that he seemed in good spirits and bright and normal and that 
she noticed nothing unusual about him. 

“Bud Gilliam, witness for the plaintiff, testitied that he is the father of Hazel 
Gilliam and that he had seen the deceased on the morning of the death cf the de- 
ceased, prior to his death, and he came by his home, and that ke seemed to be 
in normal and cheerful frame of mind and nothing unusual about ‘him. 

“Jim Loftis, who, being duly sworn, testified for the plaintiff as follows: That 
he lives near 'to Dr. M. S. Chandler and saw John V. Andrews on the morning of 
June 15th, when he came to Dr. Chandler’s and talked with him for a short while; 
that he had known John V. Andrews for isome time and had seen him very fre- 
quently and that he did not appear different on this occasion from the times on 
other occasions when hejhad seen him; that he appeared normal and cheerful and 
in his usual frame of mind. ; 

“Guy C. Jamison, who being first duly sworn, testified as follows for the plain. 
tiff: That he, witness, is an undertaker in Columbus, Miss., and connected with the 
firm of Gunter Bros., Undertakers, and that he prepared the body of John V. An- 
drews for burial after his death, on or about the 15th of June, 1926, and did not 
discover or see any powder burns on or about the face or temple of the said John 
\V. Andrews. Witness also prepared and delivered to the father of the said John 
V. Andrews a regular undertaker’s death proof.” 

Evidence on Behalf of Appellant. 


“Thereupon the defendant introduced as a witness, first, Arrington Johnson, 
who, having been duly sworn, testified for the defendant as follows: That John V. 
Andrews, also known as Vardaman Andrews, the insured in a policy on which the 
suit was based, was, at and prior to the time of his death, living on the premises ot! 
and working with affiant on lands in Lowndes county, Miss., west of Columbus, Miss. ; 
that the said Vardaman Andrews was employed by affiant and for a while had a room 
at the house of affiant and later in a house on the premises a short distance from the 
house of affiant and back of the house of affiant; that on the morning of the death of 
the said Vardaman Andrews the said Vardaman Andrews had gone with cans of milk 
out to the gravel road and thence on to Dr. Chandler’s for some medicine for 
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afhant’s child and had returned, and affiant saw the said Vardaman Andrews come 
in and told the said Vardaman Andrews to go into the house and get his break- 
fast, which had been saved for him. Affiant was at the time working on a mowing 
machine, repairing it and getting it ready to start to cutting hay, and assisting him 
was a young man, John Brooks, and they were working near the house or room 
which was occupied by the said Vardaman Andrews; that because the said Varda- 
man Andrews delayed in coming and joining them in making ready this mowing 
machine that afhant asked John Brooks where he had gone, and John Brooks stated 
that he had seen him ‘go into his room about 30 or 40 minutes ago.’ Affiant then 
started towards the front door of the house in which the room of Vardaman An- 
drews was, and as he got at or near the front door he heard a pistol fire. That 
he remembered that deceased had asked for the privilege of shooting some squirrels 
near this house a week or more before, and affiant had told him in shooting around 
the house to be careful. Affiant walked up, and on opening the door said, to warn 
deceased, ‘Look out; I am not a squirrel.’ He went into the room, found the 
said Vardaman Andrews lying diagonally across the bed with his face down, rather 
sideways, with his feet projecting off the edge of the bed, with a bullet hole that 
had pierced his right temple and had gone out of his head behind his left ear, and 
this wound showing from the right temple as he approached him, and the pistol 
clutched in his right hand. Affiant put his hands on the said Vardaman Andrews 
and shook him and discovered that he was dead. He “then called the said John 
Brooks, who was near by, and the said John Brooks came in, and he and John 
Brooks called immediately for Dr. Chandler, and Dr. Chandler came, and deceased 
was not moved and nothing had been done to his body up to the time Dr. Chandler 
got there. After Dr. Chandler’s arrival he, Dr. Chandler, suggested that the boy 
should be cleaned up of the blood before his father and mothér came. Dr. Chandler 
took the pistol out of the hands of the deceased and handed it to affiant. It was 
an automatic pistol. Affiant placed the pistol on a table in the room, which sat 
about the middle of the room, and later sent the pistol to deceased’s father. As 
affant put the pistol down on the table, he discovered a note on: the table. He 
picked up the note and read it and handed it to Dr. Chandler and also to John 
Brooks. Affiant does not remember all the note, but remembers that it began by 
saying, ‘I am world weary.’ It also had the expression in it, “The only girl I ever 
loved has gone back on me.’ The note was signed, ‘Vardaman Andrews.’ The 
note was afterwards given to the mother and father of deceased when they arrived. 
Vardaman Andrews was in his usual cheerful state of mind on the morning of 
his death, and nothing unusual was observed in his conduct. 

“The mother and father of the deceased arrived probably an hour or more 
after the death of their son. No one else beside affiant, Dr. Chandler and John 
Brooks were in or about the house, or in the room, until the arrival of the parents. 
The death occurred on or about the 15th day of June, 1926. 


“John Brooks testified as follows: That on or about the 15th day of June, 
1926, at the time of the death of John V. Andrews, or Vardaman Andrews, affant 
was working for Arrington Johnson on his premises about five or six miles west 
of Columbus, Miss., in said county, and that the said John V. or Vardaman An- 
drews, on the morning of the death of the said Andrews, had gone to carry some 
milk to the gravel road, where it would be picked up by a delivery truck and hauled 
to town, and the said Andrews had afterwards gone to Dr. Chandler’s and had 
returned to the home of Mr. Arrington Johnson, and that the said Andrews had 
gone into the house for his breakfast, and that affiant saw the said Andrews come 
out of the house of Arrington Johnson and go into the small house that was 
occupied by the said Vardaman Andrews and had been occupied by him only a 
few days. Prior to that time he had lived in the house of the said Mr. Arrington 
Johnson. Affiant was assisting Mr. Johnson in repairing a mowing machine to 
get it ready to begin cutting some hay, and they were expecting the said Varda- 
man Andrews to come out and join them at this repair work. Mr. Johnson asked 
about the said Andrews and why the delay. Affiant had seen the said Andrews go 
into his room through the back door of the same and told Mr. Johnson that he 
had seen Andrews come out of the kitchen and go into the back of his house about 
30 or 40 minutes before. Mr. Johnson then approached the house occupied by the 
said Vardaman Andrews from the front side, and about the time he got at or near 
the door a pistol fired. The report of the pistol was heard by affiant. Mr. John- 
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son went on into the house and a few minutes later called to affant to come. When 
affiant got into the house no one was there except Mr. Johnson and Vardaman 
Andrews, lying diagonally across the bed, practically on his face, but with his 
face out toward the right side and a pistol wound in his right temple, which had 
gone through the right temple and out behind the left ear, and a pistol clutched 
in his right hand, and his feet projected slightly over the edge of the bed. Before 
anything was done to the body of Vardaman Andrews, Dr. M. S. Chandler was 
called and he was the next to arrive and come into the room. After Dr. Chandler 
got into the room he took the pistol out of the right hand of the deceased: and 
handed it to Mr. Johnson. Mr. Johnson laid the pistol on a table which was 
near the middle of the room. Mr. Johnson discovered a note lying on the table 
as he placed the pistol on the table, and the note was signed, ‘Vardaman Andrews.’ 
He read the note, and Dr. Chandler read the note, and affiant read the note. 
Affiant remembers distinctly that the note began by saying, ‘I am world weary 
and tired of living,’ and it also stated, ‘the only girl I ever loved has gone back 
on me.’ The note contained several other sentences and they were all along the 
same line as expressing weariness of life and trouble. Afterward, the blood was 
cleaned off the face and body of the deceased by affiant and Dr. Chandler and 
Mr. Johnson before the arrival of the mother and father, which was an hour 
or more later. Affiant further testified that nothing unusual was noticed about 


the said Vardaman Andrews that morning before he had started off with the 
milk. 


“Dr. M. S. Chandler testified as follows: ‘That affiant is a regularly licensed 
practicing physician of Lowndes county, Miss., in the western part of the county 
and has been practicing for many years; that on or about the morning of June 
15, 1926, about 7 or 7:30 o’clock, John V. (or Vardaman) Andrews came to the 
house of affiant and asked for some medicine for the little child of Mr. Arrington 
Johnson, and affiant sent the medicine to Mr. Johnson by the said Vardaman 
Andrews. He seemed cheerful and in his normal condition. Affiant had known 
the said Vardaman Andrews for some time and had seen him on various occasions 
and knew that he was working for.Arrington Johnson. About 8, or a little later, 
afant was summoned to come to the house of Mr. Arrington Johnson, and, on 
arrival there, affant was shown into a room in a small house on the premises 
of and at the back side of the house of Arrington Johnson. In the room at the 
time were Arrington Johnson and John Brooks. The dead body of the said 
Vardaman Andrews was lying diagonally across the bed with face downward, 
except the face turned out to the 1ight side, and a bullet wound in the right temple 
and the bullet had come out just to the back of the left ear. The said Vardaman 
Andrews was dead when afhant arrived at the scene. The pistol was near the 
right hand of the deceased lying on the bed. Affiant took the pistol and handed 
it to Mr. Arrington Johnson, who placed it on a table at or near the center of 
the room. As the said Arrington Johnson laid the pistol down, the said Arring- 
ton Johnson picked up a note from the table, which note was signed, ‘Vardaman 
Andrews.’ The note stated that the writer was ‘world weary’ and also stated 
that ‘the only girl I ever loved has gone back on me,’ and other statements in the 
note along similar lines. The note was read by afhant and the other parties in 
the room and was given to the mother and father of deceased on their arrival. 
The mother and father of deceased arrived about an hour later. 


“The blood was washed from the face and body of the deceased as best it 
could be done by the three who were in the room before the arrival of the 
parents. Witnesses testified on cross-examination that they saw no powder burns 
on the face of deceased.” 


[1, 2] The presumption of law is against suicide, but such presumption is 
not conclusive; it is only prima facie; it may be overcome by the evidence. In 
order, however, to justify the court in taking the issue of suicide, or not, from 
the jury, and directing a verdict in favor of suicide, the evidence going to establish 
suicide must be so strong as that no other reasonable inference can be drawn there- 
from than that of suicide. If the evidence is such, although it is without con- 
flict, that two reasonable inferences can be drawn therefrom, one in favor of 
suicide and the other against, then, plainly, it is a question for the jury. On the 
other hand, if only one reasonable inference can be drawn from the evidence and 
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that is suicide, then there is no question for the jury; there is only a question of 
law for the court. 

[3] Viewing the evidence in this case as proving every material fact which 
it either proves or tends to prove in favor of appellee, the conclusion, we think, 
is inescapable thai the insured, John V.. Andrews, committed suicide. All the 
evidence points in that direction. The surrounding facts and circumstances, the 
note he left in which he said he was world weary because “the only girl I ever 
loved has gone back on me,” the position of his body, the position of the pistol 
in or near his right hand on the bed where he was found dead, the nature of the 
wound through his head, all meant suicide, and nothing else. 

The following language of the court ‘n Knights of Honor vy. Fletcher, 78 Miss. 
377, 29 So. 523, is applicable here: 

“The condition of the body, the wound and the pistol in the hand, would be 
enough. The pressure of the evidence for the defendant excludes all but con- 
jectures of the most imaginative type of possible accident or murder from another 
hand, and the plaintiff cannot splint up the loose joints of mere conjecture with 
even plausible possibilities, and these the law does not require the defendant to 
negative in proof.” 

It follows from these views that the trial court should have directed a verdict 
for appellant. 


Reversed, and judgment here for appellant. 


WENDORFF v. MISSOURI STATE LIFE INS. CO. (No. 25950.) 
Supreme Court of Missouri, Division No. 1. Dec. 7, 1927. 
Motion for Rehearing Denied Dec. 30, 1927. 

1 Southwestern Reporter 99. 

1. INSURANCE—INSURER HAS BURDEN OF ESTABLISHING AFFIRMA- 
— =" UNDER FLYING MACHINE CLAUSE OF ACCIDENT 
POLICY. 

Defense tendered by insurer under clause of accident policy excepting liability 
for injury received in flying machine constitutes an affirmative defense, and insurer 
has burden of establishing it. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


3. INSURANCE—WHETHER SEAPLANE WAS FLYING MACHINE WITH- 
N ACCIDENT POLICY, AND WHETHER INSURED LOST LIFE IN 
MANNER CONTEMPLATED BY CLAUSE, HELD QUESTIONS OF 
LAW. 

Questions as to whether seaplane was a flying machine within meaning of 
accident policy provision and whether insured, in falling from floating craft and 
drowning, lost his life in manner contemplated by such clause, present questions 
of law arising on construction of policy, and were for determination by court. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

4. INSURANCE—UNAMBIGUOUS LANGUAGE IS GIVEN PLAIN MEAN- 
ING. 


In the construction of an insurance policy, plain and unambiguous language 
must be given its plain meaning. 
(For other, cases, see Insurance, Dec. Dig. § 146[2].) 
5. INSURANCE—FAVORABLE CONSTRUCTION FOR INSURED MUST 
BE ADOPTED AS TO AMBIGUOUS PROVISIONS. 
Contract of insurance should be construed as a whole, but, in so far as open 
to different constructions, that most favorable to insured must be adopted. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
6. INSURANCE—RESTRICTIVE PROVISIONS OF INSURANCE CON- 
TRACT ARE TO BE STRICTLY CONSTRUED. 
Restrictive provisions of insurance policy are to be strictly construed whether 
constituting forfeiture provisions or excepted risk. 
(For other. cases, see Insurance, Dec. Dig. § 146[3].) 
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7. INSURANCE—INSURANCE POLICIES MUST RECEIVE REASONABLE 
INTERPRETATION CONSONANT WITH APPARENT OBJECT AND 
INTENT OF PARTIES. 


Policies of insurance, like other contracts, must receive a reasonable interpre., 


tation consonant with apparent object and plain intent of parties. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


8. INSURANCE—FLYING MACHINE CLAUSE HELD APPLICABLE, 
WHERE INSURED WAS DROWNED WHEN SEAPLANE CAPSIZED 
AFTER ALIGHTING BECAUSE OF ENGINE TROUBLE. 

Clause in insurance policy, excepting liability in case of injury while in me- 
chanical device for aerial navigation, or in falling therefrom, held applicable, where 
insured lost life by drowning when seaplane, after alighting because of engine 
trouble, capsized. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


9. INSURANCE—SEAPLANE HELD “MECHANICAL DEVICE FOR AERI- 
AL NAVIGATION” WITHIN ACCIDENT POLICY WHEN CAPSIZING 
AFTER ALIGHTING BECAUSE OF ENGINE TROUBLE (1 USCA § 3). 
Seaplane held “mechanical device for aerial navigation” within meaning of clause 

in accident insurance policy excepting liability for injury thereof at time of acci- 
dent causing insured’s loss of life, when capsizing after having alighted because 
of engine trouble, notwithstanding 1 USCA § 3, defining vessel as every descrip- 
tion of water craft or artificial contrivance used, or capable of being used, as means 
of transportation on water. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


10. INSURANCE—DROWNING OF INSURED AFTER _ SEAPLANE 
ALIGHTED BECAUSE OF ENGINE TROUBLE HELD WITHIN 
FLYING MACHINE CLAUSE OF ACCIDENT POLICY; “MECHANI- 
CAL DEVICE FOR AERIAL NAVIGATION.” 


Where cause of insured’s death was drowning after seaplane capsized when 
alighting because of engine trouble, death was within clause of accident policy 
exempting insurer from liability for injury sustained while in “mechanical device 
for aerial navigation or in falling therefrom,” since death resulted from falling 
from a flying machine. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Circuit Court, Jackson County; O. A. Lucas, Judge. 

Suit by John D. Wendorff, as administrator of the estate of Gladys T. Bulte, 
deceased, against the Missouri State Life Insurance Company. Judgment for 
defendant, and plaintiff appeals. Affirmed. 

John D. Wendorff, of Kansas City, for appellant. 


Jourdan & English, of St. Louis, and McAllister, Humphrey & Pew, of Kansas 
City, for respondent. 


Euxison, C. This is a suit on an accident policy. On the plaintiff’s evidence, 
the Jackson county circuit court gave a peremptory instruction for defendant, and 
plaintiff appealed. He sues as administrator of Gladys T. Bulte, deceased. The 
policy was issued by the respondent to August J. Bulte, her husband, insuring him 
against accidental death or bodily injury, the sum due in event of death to be 
payable to the wife. 


Among other conditions, the policy obligated the respondent to pay an indem- 
nity of $10,000 for loss of life resulting from bodily injuries effected directly and 
independently of all other causes solely through accidental means, provided death 
follow within 90 days. This requirement is referred to hereinafter as the single 
indemnity provision of the policy. There was still another clause, as follows: 

“The insurance hereunder shall not cover injuries fatal or nonfatal, * * * 
sustained by the insured * * * while in or on any vehicle or mechanical device 
for aerial navigation, or in falling therefrom or therewith or while operating or 
handling any such vehicle or device.” 

The insured met his death while a passenger en route from Miami, Fla., to 
Bimini in the Bahama Islands, on an aircraft of a type called a seaplane. Because 
of engine trouble the plane was forced to alight at sea, and shortly thereafter was 
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capsized by the waves. A few minutes later the lifeless body of the insured was 
seen floating in the water close by. 

The appellant contends the proof of the foregoing facts made a prima facie 
case of accidental death by drowning, upon which the cause should have beer 
submitted to the jury. The respondent maintains that on appellant’s own showing 
recovery is precluded by the “flying machine clause” of the policy. To that appel- 
lant rejoins the clause has no application because: (1) The provision refers only 
to injuries sustained while actually flying in the air; (2) the seaplane was not 
a flying machine, but a boat or vessel at the time and under the facts involved in 
this controversy; (3) the insured was not injured either while in the machine or 
in falling therefrom, but lost his life by drowning. 

As the facts are undisputed, the case turns on the construction to be given the 
policy. We are of the opinion that the casualty came within the stipulated excep- 
tion, and that thé conclusion of the trial court was right; but for a proper under- 
standing of the ruling of both courts it is necessary to set out the evidence more 
fully before discussing the legal questions. 

Only one witness testified, Robert L. Moore. He was the owner of the sea- 
plane and aviator on the fatal flight. He was an experienced pilot, and had served 
with distinction in the combattant air forces during the World War. With a partner 
he conducted a commercial air line between Miami and the Bahama Islands, under 
the name Miami Airways. ‘The seaplane which figured in the accident bore the 
name Miss Miami. It was constructed in 1919 by the Curtis corporation of Buffalo, 
N. Y., and held the speed record from New York to Miami. The craft was con- 
structed with a hull’ like a boat, 23 feet long, and carried six passengers, including 
the pilot. ‘The spread of the wings was 76 feet. It was powered with a Liberty 
motor and air propeller. 

To enable the plane to mount into the air it was necessary for it to run some} 
distance gathering speed before leaving the water. Likewise at the end of a flight 
it would light on the water. To this extent, as well as in furnishing quarters for 
passengers, the hull was an essential part of the flying equipment. In taking off, 
the same engine and air propeller were used (and in the same way) to impart the 
necessary initial velocity that were employed in drawing the vehicle through the 
air. By running the engine ‘more slowly the craft could be made to move along 
the water without rising. This was called “taxiing.” In this way it was possible 
to use the seaplane like a boat. The :witness referred to the plane several times 
as a boat—said it “was a worthy boat, designed to meet and stand all conditions 
at sea”; that it'“was employed as a flying machine or as a boat, as you like”; and 
that it was “a combination seaplane, both air and water.” He further said that, 
by manipulation of the hinged winged surfaces of the ‘plane, they could be made 
to serve as sails, and that, on one occasion, when he had been compelled to make 
a forced ‘landing at sea, he had, by that means and skillful navigation, been able 
to sail 20 miles into the harbor of Nassau. 

For the trip from Miami to Bimini on the morning of March 22, 1922, the 
Miss Miami was chartered by the insured, Mr. Bulte, the intestate, Mrs. Bulte, a 
Mr. and Mrs. Smith, and a Miss Dixon. The distance is 52 miles; the flying time 
a little over 30 minutes. The trip is over sea, and is made by air without inter- 
mediate landing, except in case of ‘mechanical trouble. On this particular occasion” 
the flight would have continued straight through to Bimini but for motor trouble 
which developed en route and forced the seaplane down; but the story of the 
flight is best told in the language of the witness. 

“We left the water at 11:04 by the clock. At 11:50 motor trouble developed, 
giving absolutely no warning whatsoever. The motor was absolutely dead, having 
just passed a schooner a few minutes before, and I happened to’know the captain, 
I signaled him I was all right by moving the wings. I had seen my port for quite 
some time, it was only eight and a half miles to Bimini. :As I said before, trouble 
developed, and I was obliged to volplane down. In landing, landing was very diffi- 
cult,:very hard in the extreme condition, as the sea was raging at this time from 
six to eight feet, approximately ten feet high some waves were, as in the gulf 
stream every third wave is the largest. By coming in the;drive wave, I managed to 
make a decent landing. The waves were breaking high, sometimes entirely over 
the machine, each time ,taking in a little water. 

“By taking the motor cover carried in the, hull, and placing it over the pas- 
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sengers so water would run over the hatch covers, and not run into the cockpit, 
I thought this would enable me to devote some time to the trouble. A huge wave 
hit the wing,of the machine, causing the boat to list to the extreme right side, 
naturally filling the cockpit full of water, acting as a pivot, the motor being on top 
and top heavy, it acted as a pivot and turned completely over. When I came out 
of the hatch cover, I managed to find my way up by feeling to the surface. 

“T noticed ;Mrs. Bulte within a few feet of the left wing, and Mrs. Smith 
perhaps 50 feet and Mr. Smith 100 feet, the three; apparently none could swim. 
Mrs. Bulte was the first I pulled up on the wreckage, Mrs. Smith was next, and 
Mr. Smith followed. This was in the keel of the boat. Mrs. Bulte inquired about 
her husband, she remarked, ‘My God, where is my husband.’ I assured them every- 
thing was all right, and not to worry; that things of this kind often happened; and 
that it was nothing unusual, and we would be picked up shortly. I dived into the 
cockpit, and tried to locate the bodies of Miss Dixon and Mr. Bulte; those two 
bodies didn’t appear on the surface of the water. When I came up, being nearly 
exhausted, I rested a few minutes, and made another dive, but the bodies were 
not to be found any place. 

“At this particular time I noticed a rope blowing by the wing; and,. when it 
swung iaround and came back, I tied the rope to the keel of the machine. There 
is a brace on the keel of the machine about the space of two inches you can stick 
your finger in, and by running the end ‘of the rope through that I managed to 
secure it in that position, I tied Mrs. Smith and;Mrs. Bulte on the wreckage. At 
this particular time, I noticed Bulte’s body come floating by. I stood in front of 
the two ‘ladies to obstruct their view of the body. I watched the body until it 
was at least 100 feet past. * * * I noticed the body was bleeding at the head, seemed 
to be a scar directly over jthe right eye. The body was tossed into the air; in fact, 
it was so close it nearly hit the machine.” 

The witness continued by narrating the harrowing :details of the struggles of 
the remaining members of the shipwrecked party, and told of the death of Mrs. 
Smith and Mrs. Bulte about midnight. ;This need not be repeated. It should be 
stated, however, that at one point he said none of the passengers were injured in 
making the forced landing, and that jeveryone seemed to be in good spirits and 
jolly until the boat turned over. He said, also, that it was about 10 minutes from 
the time the boat came idown on the water until it capsized, and about the same 
time thereafter when he saw Mr. Bulte’s remains. This, we think, sufficiently 
reviews the evidence. 


I. Taking up the points made by appellant in their order, we agree the proof 
of involuntary drowning ,made a prima facie case of accidental death under the 
single indemnity provision of the policy; and this is true, so far as concerns that 
particular provision, no matter what the cause of the insured’s falling in the water. 
Kahn v. Metropolitan Casualty Ins. Co. (Mo. Sup. banc) 240 S. W. 793, 798; 
Manufacturers’ Accident Indemnity Co. v. Dorgan, 58 F. 945, 954, 7 C. C. A. 
581, 22 L. R. A. 620; 5 Joyce, The Law of Insurance (2d Ed.) § 2833, p. 4906, 
section 2837, p. 4914, section :2880, pp. 5019-5021, section 2881, p. 5021. 


{1, 2] Against this prima facie case, the respondent invoked the mooted flying 
machine clause. The defense thus tendered was an affirmative defense, and, as 
appellant says, the burden was on respondent to establish it. Griffith! v. Continental 
Casualty Co., 290 Mo. 455, 461, 235 S. W. 83; Fetter v. Fidelity & Casualty Co., 
174 Mo. 256, 269, 73 S. W. 592, 596, 61 L. R. A. 459, 97 Am. St. Rep. 560. It 
is furthermore |the general rule in such circumstances that the plaintiff's case cannot 
be taken from the jury, for he has the right to have the jury pass on the credi- 
bility ‘of the defendant's witnesses and the weight of their testimony, though un- 
controverted. Peterson v. C. & A. R. Co., 265 Mo. 462, 479, 480, 178 S. W. 182. 
But the rule has its exceptions. When the proof is documentary, or the defendant 
relies on the plaintiff’s own evidential showing (or evidence which the plaintiff 
admits to be true), and the reasonable inferences therefrom all point one way, 
there is no issue of fact to be submitted to the jury. Darlington Lumber Co. v. 
Mo. Pac. R. Co., 243 Mo. 224, 245, 147 S. W. 1052; Linderman v. .Carmin, 255 
Mo. 62, 164 S. W. 614; Warren v. N. Y. Life Ins..Co. (Mo. App.) 182 S. W. %, 
98, Richey v. W. O. W., 163 Mo. App. 235, 246, 146 S. W. 461. 

[3] That was the situation in the instant case. The only questions to be de- 
termined were and are whether, under the adm‘tted facts—from appellant’s stand- 
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point—the seaplane was a flying machine within the meaning of the policy pro- 
vision, and if so, whether the insured, in falling from the floating craft and drown- 
ing, lost his life in the manner contemplated by the clause. These were both ques- 
tions of law arising on a construction of the policy, and were to be determined 
by the court, not by the jury. Roach-Manigan Paving Co. v. Southwestern Surety 
Ins. Co. (Mo. Sup. Div. 1) 238 S. W. 119, 121; Trimble v. Edwards (Mo. App.) 
281 S. W. 121, 122. If the trial court correctly ruled in deciding both questions 
in the affirmative, there was no jury case; but, if on either question it erred in so 
ruling, the cause should have been submitted to the jury on plaintiff’s prima facie 
case of accidental drowning, for appellant had the burden on that issue, and the 
respondent’s answer contained a general denial. 

[4, 5] In the construction of the policy, the rules to be followed are well settled. 
The policy is a contract. Plain and unambiguous language must be given its plain 
meaning. The contract should be construed as a whole; but, in so far as open to 
different constructions, that most favorable to the insured must be adopted. State 
ex rel. Security Mutual Life Ins. Co. v. Allen. 305 Mo. 607, 614, et seq., 267 S. 
W. 379, 381, 382. However, as said in 14 R. C. L. § 103, p. 931, the rule “does 
not authorize a perversion of language, or the exercise of inventive powers for 
the purpose of creating an ambiguity where none exists. * * * ” 

[6] Appellant has cite line of cases holding the law abhors forfeitures. Re- 
spondent replies that that doctrine, which is unquestioned, has no application to 
the flying machine clause because it is not a forfeiture provision. We think re- 
spondent’s view is correct. The clause rather states an excepted risk. Greenleaf 
v. St. L. Ins. Co., 37 Mo. 25, 31; Jagoe v. Attna Life Ins. Co., 123 Ky. 510, 96 S. W. 
598, 599 et seq. It is not intended that aeronautic activities of the kind specified 
shall void the policy, but merely that the insurance coverage shall not extend to 
an accident sustained in that way. However, the distinction is academic, for the 
restrictive provisions of the contract are to be strictly construed whether of the 
one class or the other. State ex rel. v. Allen, supra (305 Mo. loc. cit. 615, 616); 
1 Joyce, The Law of Insurance (2d Ed.) § 220, pp. 574, 579. 

[7] But the rule of ‘strict construction does not prevent the application, within 
proper limits, of the further principle “that policies of insurance, 'like other con- 
tracts, must receive a reasonable interpretation consonant with the apparent object 
and plain intent of the parties.” 14 R. C. L. § 103, p. 932. Both appellant and 
respondent invoke that principle here, and cite Long v. St. Joseph Life Ins. Co. 
(Mo. Sup. Div. 2) 248 S. W. 923. The policy in that case limited the liability .of 
the insurer against death of the insured while “engaged in any military or naval 
service in time of war.” The insured died of pneumonia induced by influenza 
while at home on a furlough after the Armistice, and it was held the plaintiff could 
recover, this court saying: 


“That provision of the policy must be interpreted with an understanding of 
the general purpose of the contract. Against what contingencies did the insurer 
intend to protect itself? It is plain that it did not intend to except from the haz- 
ards, against which it undertook to insure, the ordinary risks of military life, such 
risks as attended the performance of any kind of military duty in circumstances 
of peace. It is only the hazards of war that were excepted.” 


[8] II. Now to make concrete application of the discussion thus far: The ap- 
pellant likens the hazards of peace-time military service, which were ruled within 
the risk in the Long Case, to the hazards of surface navigation, in this; and the 
hazards of war, which were excepted in the Long Case, to the hazards of air flight 
in this. Onithis line of reasoning he reaches the conclusion that the policy excep- 
tion refers only to accidents in the air. But we cannot agree the situations are 
analogous, or that such is a fair construction of{the polciy. Obviously, the general 
purpose of the clause was to exempt the insurer from liability for accidents occur- 
ring in aeronautics becauselof the extraordinary hazards incident thereto (Meredith 
v. Business Men’s Acc. Ass’n, 213 Mo. App. 688, 252 S. W. 976, 978); and that 
these hazards are not confined to the mere operation of flying in the air seems 
apparent from the testimony in this case, as well as from many tragic incidents 
im very recent current history (see State ex inf. v. Dallmeyer, 295 Mo. 638, 644, 
a W. 1066, 1068; Allen v. C., B. & Q. R. Co., 313 Mo. 42, 61, 281 S. W.(737, 
742). 


Furthermore, the clause by its plain terms does not except alone injuries suf- 
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fered while navigating the air. It specifies injuries sustained while in or on any 
vehicle or mechanical device for aerial navigation, or in falling therefrom or there- 
with, or while operating or handling any such vehicle. Unless we do violence to 
the unequivocal language used, we must hold, as we do, that it covers activities 
on the ground, or water, as well as in the air when connected with the use of the 
machine in aeronautics. In taking off for a flight, a seaplane must attain a certain 
speed on the water, and,to slow down and stop it must light on the water. These 
are indispensable parts of the movement. In Pittman v. Lamar Life Ins. Co. (C. 
C. A.) 17 F. (2d) 370, the insured, , following an air trip, descended from his air- 
plane, and walked around the front thereof toward his automobile. He was struck 
by the airplane propeller, and killed. It was held he was engaged in “aeronautic 
activity.” The court said: 

“The aeronautic activities of one who takes such a trip do not begin or end 
with the actual flight, but include his presence or movements in or near to the 
machine incidental to beginning or concluding the trip.” 

In the same way, if a flight 1s interrupted by mechanical trouble necessitating 
an involuntary, or forced, landing, the interval during which the craft is supported 
by the watery element itstead of the air is as much a part of the flying trip'as 
any other. We are clearly of the opinion that the clause in controversy applies to 
aircraft in the situation shown to have existed in this case. 

{9} III. But it is said the seaplane was a vessel, and not a flying machine, at 
the time of the accident, and that the clause has no application for that reason. 
In this connection attention is called to section 3, title 1, USCA, which says: 

“The word ‘vessel’ includes every.description of water craft or other artificial 
contrivance used, or capable of being used, as a means of transportation on water.” 

This statute has been held by the United States and other courts to refer to 
navigable structures of widely different types, but it is to be remembered the defi- 
nition is a Code definition enacted for legislative purposes. In nearly every in- 
stance in which it has been applied, so far as our research discloses, the immediate 
question involved was one of admiralty jurisdiction. 

In The Crawford Bros. No. 2 (D. C.) 215 F. 269, it was held an airplane was 
not subject to libel in rem for repairs under admiralty law. In Reinhardt v. New- 
port Flying Service Corporation, 232 N. Y. 115, 133 N. E. 371, 18 A. L. R. 1324, 
a seaplane was moored in navigable waters, and began to drag anchor. The claim- 
ant waded out to rescue it, and was struck by the propeller. It was ruled the craft, 
while afloat, was subject to “the tribunals of the sea,” and that the claim did not 
come under the New , York Workmen’s Compensation Act (Consol. Laws, c. 67). 
The court said: 

“We think the jurisdiction of the admiralty is not less where the structure 
found afloat is seaplane and aeroplane combined.” 

In People v. Smith, 119 Misc. Rep. 294, 196 N. Y. S. 241, 242, it was decided 
a seaplane was not a floating structure within a state statute forbidding the opera- 
tion withou a muffler of any boat, barge, vessel, or other floating structure propelled 
by an internal combustion engine, on certain waters of the state; but this holding 


was later reversed in 206 App. Div. 726, 199 N. Y. S. 942, on authority of the 
Reinhardt Case. 


It seems plain that for certain purposes, such as enforcement of harbor regula- 
tions and laws of the sea, there is good reason why a floating seaplane should be 
subject to maritime rules. But does it follow that such a craft on the water always 
wholly loses its character as a flying machine? We think not. A seaplane is am- 
phibious. It can float and move on the water, but its primary function is to navi- 
gate the air. If admiralty may disregard this latter function in dealing with the 
machine on facts bringing it within the range of that jurisdiction, why may it not 
also be regarded as an air vehicle when being used as such, though afloat, if that 
aspect of its dual nature is involved? An insurance policy, not a statute, is to be 
looked to in this case. The purpose of the policy provision is evident. The craft 
was a “mechanical device for aerial navigation.” We cannot hold it any the less 
that because forced down on the water at the time of the accident. 


[10] IV. The final contention of appellant is that the insured was not injured 
either while in the seaplane or in falling therefrom, but met his death by drown- 
ing. As already observed, if it were necessary to consult only the single indemnity 
provision of the policy, that contention would be well founded, for the law would 
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regard drowning as the efficient, predominant cause of death. But a subsequent 
clause specifically excepts accidental injuries, fatal or nonfatal, sustained in falling 
from a machine for aerial navigation. If the insured had fallen from an airplane 
to the ground, and been killed, the applicability of the provision would hardly be 
questioned, and this without regard to whether the plane was in the air or rolling 
along the ground at the beginning or ending of a flight. We can see no reason 
why the exception should not be equally binding under the facts here. The ulti- 
mate cause of death in the one case would be crushing, in the other it is drowning; 
but both would result from the same producing cause—falling from a flying mach- 
ine. 

These views lead to affirmance of the judgment below. 

Lindsay and Seddon, CC., concur. 

Per Curiam. The foregoing opinion by Ellison, C., is adopted as the opinion 
of the court. 

All the Judges concur. 


CLAYTON v. GENERAL ACC., FIRE & LIFE ASSUR. CORPORATION, 
Limited. (No. 69.) 
Court of Errors and Appeals, of New Jersey. Feb. 6, 1928. 
140 Atlantic Reporter 307. 
(Syllabus by the Court.) 
1. INSURANCE—FALSE STATEMENT IN APPLYING FOR HEALTH POL- 

ICY, NOT MADE WITH INTENT TO DECEIVE AND NOT MATERIAL- 

LY AFFECTING RISK, DOES NOT BAR RECOVERY. 

A false statement made in the application for a policy of health insurance will 
not bar a right of recovery, if not made with intent to deceive, or if it does not 
materially affect either the acceptance of the risk or the hazard assumed by the 
defendant corporation. 

(For other cases, see Insurance, Dec. Dig. §§ 255, 256[2].) 


2. INSURANCE—ANSWERS IN APPLICATION FOR HEALTH POLICY, 
NOT SETTING OUT CONDITIONS CONSTITUTING TRANSITORY OR 
TEMPORARY INDISPOSITIONS, DO NOT BAR RECOVERY. 
Answers in an application for health insurance, which fail to set out physical 

conditions, which are in their nature simply transitory or temporary indispositions, 

will not bar a recovery under the policy. 
(For other cases, see Insurance, Dec. Dig. § 291[6].) 


3. INSURANCE—EVIDENCE OF MISREPRESENTATIONS IN APPLICA- 
TION HELD NOT TO RENDER REFUSAL OF DIRECTED VERDICT 
FOR DEFENDANT SUED ON HEALTH POLICY ERROR; AMBI- 
pa IN HEALTH POLICY MUST BE RESOLVED AGAINST IN- 
Held, under the facts in this case, it was not error to refuse a motion to direct 

a verdict in favor of the defendant. It was not error to charge, if there is any 

ambiguity, that is to be resolved against the defendant corporation. 

(For other cases, see Insurance, Dec. Dig. §§ 146[3], 668[7].) 

4. INSURANCE—IN ACTION ON HEALTH POLICY INSURER HAS BUR- 
DEN TO PROVE ANSWERS IN APPLICATION WERE FALSE AND 
MADE WITH INTENT TO DECEIVE. . 

It was not error to charge that the burden of proof rests upon the defendant 
corporation to prove the answers false in the application of a policy health insur- 
ance, and with an intention to deceive. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

5. INSURANCE—IN ACTION ON HEALTH POLICY, EVIDENCE AS TO 
FRAUD IN AND MATERIALITY OF ANSWERS IN APPLICATION 
HELD FOR JURY. 

It was not error to charge it was for the jury to determine whether there was 
fraud or materiality in plaintiff's answers, in the application for a health policy of 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Parker, J., dissenting. 
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Appeal from Supreme Court. 

Suit by Walter I. Clayton against the General Accident, Fire & Life Assur- 
ance Corporation, Limited. From a judgment for plaintiff, defendant appeals. Af. 
firmed. 

Edward L. Katzenbach, of Trenton, for appellant. 

Edwards & Smith, of Jersey City, for respondent. 

Biack, J. The suit in this case was brought to recover money due under a 
health policy of insurance. The policy was dated December 30, 1925. It was to 
run for 12 months from its date. It covered or insured from disease contracted 
during the term of the policy. The plaintiff contracted a disease and was operated 
upon for appendicitis on April 16, 1926. He was incapacitated for 10 weeks. The 
annual premium was $520. The trial resulted in a verdict for the plaintiff for $2,- 
341.90. The defendant appeals, alleging trial errors and files seven grounds of 
appeal; such as, failure to direct a verdict in favor of the defendant, error in the 
- charge of the trial judge, and error in leaving the question as to whether the alleged 
false statements of the plaintiff in the application for the policy were material 
to the risk and hazard assumed. 

{1] A short summary of the facts on which the appeal is based are as follows, 
viz.: In the application for the insurance policy, there are attached 21 questions; 
the nineteenth, twentieth, and twenty-first are the only ones involved in the con- 
troversy : 

No. 19. “Have you been disabled, had any departure from good health, or have 
you received medical or surgical attention or advice during the past five years? 
Yes. Nature of disease, month and year, or injury. Duration. Result. May, 1922. 
Pneumonia, three weeks. Regained health. No effects.” 

No. 20. “Last physician consulted: (Name) Dr. Dillon, Sixty-Ninth street, 
Lexington avenue, N. Y. C. (Address.)” 

No. 21. “Do you agree that the falsity of any statement in this application shall 
bar the right to recovery, if such false statement is made with intent to deceive, or 
materially affects either the acceptance of the risk or hazard assumed by the cor- 
poration? Yes.” 

The appellant asserts these answers are misrepresentations, because, in Novem- 
ber, 1925, the piaintiff had a “cold” or a “grippy cold” and consulted a Dr. Grimes 
therefor, and did not set the same forth in the application. The testimony, as 
revealed by the record on this point, is as follows: Dr. Jesse R. Grimes, a physi- 
cian testifying for the defendant, stated that he had seen the plaintiff November 
23, 1925, at his home, having been called on the telephone, and found he had a tem- 
perature of 102; headache and general muscular pains; that he gave the plaintiff 
some medicine and called the next morning and not thereafter; that the plaintiff 
had a grippe attack. On cross-examination, he stated that he cannot remember what 
he prescribed, but then when he returned the next morning, the plaintiff’s tempera. 
ture was around 99%, and that anything over 99% is abnormal; that the plaintiff 
had a “grippy cold.” The plaintiff, being recalled, said that Dr. Grimes gave him 
a dose of castor oil the night he called and nothing the next morning; that he 
arose right after the doctor left, and the indisposition was gone after that day. 
The plaintiff's wife Emily A. Clayton, testified she called Dr. Grimes; that he 
ordered a dose of castor oil, which she got and gave to her husband; and further 
corroborated the testimony of Dr. Grimes and her husband. 

The vital point raised on this appeal is substantially disposed of adverse to 
the appellant’s contention in the case of Anders v. Supreme Lodge Knights of 
Honor, 51 N. J. Law, 175, 17 A. 119.. In that case, it was said it requires plain 
and unambiguous terms to induce the court to conclude that it was the conven- 
tional purpose that the policy should be a nullity, in case the assured had in his 
application unintentionally misstated a fact. Mr. Justice Depue, in that case at 
the circuit, instructed the jury that such fact did not avoid the policy, but. that 
to produce that result it must have been false to the knowledge of the applicant. 
This was held not error. This disposes of the first point, that it was error to 
refuse to direct a verdict in favor of the defendant. 


[3-5] So, we find no error in the court’s charge: : 
“Now that the rule is that if there is any question and answer concerning which 


there is any ambiguity, that is to be resolved against the company in determining 
whether or not the answers are false.” 
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This is a correct statement of the law. If there is no ambiguity, there is no 
place for the application of the rule and the defendant has not been harmed. 

So, as to the burden of proof: 

“If you find the answers were false but not intended to deceive, then you must 
determine whether the statements materially affected the risk, the burden of proof 
rests upon the defendant of proving this to your satisfaction by a fair preponder- 
ance of the evidence.” 

So, whether the false statements of the plaintiff in tne application materially 
affected either the acceptance of the risk or hazard assumed by the defendant. This 
was a jury question. So, as to the materiality left by the court in the charge to 
the jury as a fact. The questions were not for the court, but for the jury to deter- 
mine, whether there was fraud or materiality in the plaintiff’s answers. 

[2] This subject is exhaustively discussed, with a wealth of citations and illus- 
trations, in 37 Corp. Juris, p. 458, § 178 (b), where the rule to be applied is formu- 
lated thus: Thus, answers as to disease, injuries, or physical conditions are not false 
so as to defeat the insurance unless the disease, injury, or infirmity relied on is 
shown to have been such as to affect the general health or probable continuance of 
life or impair the constitution, and not in its nature simply transitory or temporary 
indisposition, and even when the questions by their terms include trivial illnesses 
and injuries unconnected with any specific disease, they should be interpreted to 
refer to only such illnesses as affect the risk. See 14 R. C. L. p. 1071, § 250. 

The alleged connection between a cold and a dose of castor oil on November 23, 
1925, and appendicitis on April 16, 1926, is rather fanciful. There was no merit 
to the defense in this case, and there is no merit in the appeal. 

Finding no error in the record, the judgment of the Supreme Court is affirmed. 

For affrmance: ‘sme Chief Justice, Justices Trenchard, Minturn, Kalisch, Black, 
Katzenbach, Campbell, and Lloyd, and Judges White, Van Buskirk, McGlennon, 
Kays, Hetfield, and Dear. 

For reversal: Justice Parker. 

BENEFIT ASS’N OF RAILWAY EMPLOYEES v. MITCHELL. (No. 18146.) 

Supreme Court of Oklahoma. Jan. 31, 1928. 
263 Pacific Reporter 652. 
(Syllabus by the Court.) 

1. INSURANCE—PROVISIONS OF INSURANCE POLICY SHOULD BE 
CONSIDERED AND CONSTRUED TOGETHER, AND CONSTRUCTION 
PLACED ON POLICY CONSISTENT WITH TERMS AND PROVI- 
SIONS (COMP. ST. 1921, § 5044). 

The various provisions of an insurance policy should be considered and con- 
strued together, and a construction placed upon the policy consistent with its terms 
and provisions. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. STATUTORY PROVISIONS. 

The whole of a contract is to be taken together, so as to give effect to every 
part, if reasonably practicable; each clause helping to interpret the others. 

3. INSURANCE—INSURANCE CERTIFICATE’S PROVISION FOR PAY. 
MENT OF BENEFITS FOR DISABILITY, DEATH, OR DISMEMBER- 
MENT FROM SURGICAL OPERATION NECESSITATED BY INJURY 
HELD NOT LIMITED BY PRIOR PROVISION TO WHERE DEATH 
OCCURS WITHIN 90 DAYS FROM ACCIDENT. 

Where a certificate of accident insurance provides, in Part V of its several 
parts, that benefits for disability, death, or dismemberment, occasioned by, or result- 
ing trom, any surgical operation rendered necessary solely and exclusively by an 
injury covered by the certificate, are payable in like amounts and manner as pro- 
vided under part IIT of such certificate, and where part II provides for payment 
of death benefits in event death of the insured occurs within 90 days from such 
accident, held, part V provides a separate cause for benefits, and is not limited, 
by part IT, to where death occurs within 90 days of the original accident. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


4. INSURANCE—INSURANCE POLICY, WHOSE LANGUAGE IS AMBIGU- 
OUS, WILL BE CONSTRUED MOST FAVORABLY TO INSURED. 
Where the language .of an insurance policy is ambiguous or susceptible of two 
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different constructions, the same will be strictly construed against the insurer, and 
that construction adopted which is most favorable to the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from District Court, Oklahoma County; George W. Clark, Judge. 

Action by Cora Mitchell against the Benefit Association of Railway Employees. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

B. D. Shear and E. E. Blake, both of Oklahoma City, for plaintiff in error. 

Lydick, McPherren & Jordan, of Oklahoma City, for defendant in error. 

Mason, V. C. J. The defendant in error, Cora Mitchell, was plaintiff, and the 
plaintiff in error, Benefit Association of Railway Employees, was defendant in the 
lower court, and, for convenience, they will be referred to herein as they there 
appeared. 

On September 23, 1922, the defendant company issued to Daniel C. Mitchell 
its certificate of membership, which is in the nature of a policy of accident insur- 
ance. The beneficiary named therein was Cora Mitchell, the plaintiff herein and 
wife of the insured. On the 26th day of February, 1923, the insured was acci- 
dentally injured, and died June 15, 1923, and this action was commenced by the 
beneficiary to recover $881.85, the amount named in the policy, less the sum of 
$118.15, which had been paid. 

The petition was in the ordinary form, alleging the issuance of the policy; 
that it was in force when the insured was injured and when he died; that the 
injury was sustained accidentally; and that proofs of loss were properly furnished 
by the beneficiary to the defendant company. The petition also alleged that the 
insured, who was a railway section man, sustained bodily injury, while crossing a 
street in Oklahoma City, by being accidentally struck by a truck, which resulted in 
an upward and backward dislocation of the left hip; that said injury was recog- 
nized by the defendant as one within the terms of said certificate, and weekly bene- 
fits were paid thereon in the amount of $118.15; that said dislocation failed to heal, 
and it became necessary, solely and exclusively by reason of said injury, that 
several surgical operations be performed upon the body of the insured in an attempt 
to reduce and set said hip dislocation; that said operations were performed on 
Marck 20, April 10, and April 18, 1923; and that, as a result of the shock, injury, 
and effects of said surgical operations, the insured died on June 15, 1923. 

Said petition contained a second count, which, after incorporating allegations 
of the first, alleged that, as a result of said surgical operations, the insured became 
infected by bacterial or septic infection, and, as a direct result of said infection 
or blood poisoning, the insured died within 90 days, as above set forth. 

A copy of said certificate of membership, or accident policy, was attached 
to, and made a part of, the petition. It is divided into seven parts, as follows: 

Part I provides for “accident benefits” covering benefits for total, as well as 
partial disability, which does not result in the loss of life or of a hand, foot, 
eye, etc. 

Part II provides: 

“If any one of the total losses specified in the following table of total loss 
Benefits shall, within 90 days from the time of the accident, result from such 
injury independently of all other causes, the association will pay: 

“(a) For loss of life caused by such injury $1,000.00 (hereinafter called the 
full death benefit) to Cora Mitchell, his wife, if surviving, otherwise to his estate. 

Sections (b), (c), (d), (e), (f) and (g) provide for the amount of benefits 
payable by reason of the loss of either one or both hands, feet or eyes. It then 
provides: , 

“All benefits under part II hereof shall be payable immediately upon receipt 
of satisfactory proof of loss (provided, that presentation and payment of a claim 
under any one of the said paragraphs (a), (b), (c), (d), (e), (f), or (g), part Il 
hereof, shall constitute payment in full of all benefits under this ‘certificate. 

Part III provides for benefits for illness. ; 

Part IV provides for the payment of “double benefits” which arise under part 
II, where special conditions exist. . 7 

Part V provides for “benefits for disability, death or dismembership occasioned 
by or resulting from any surgical operation rendered necessary solely and exclus- 
ively by such injury, which is covered by this certificate, are payable in like amounts 
and manner as provided under parts I and II hereof, but not otherwise. 
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Parts VI and VII relate to nonforfeitable provisions, reinstatement of lapsed 
members, and general provisions not involved herein. 

The defendant demurred to the first count of plaintiff’s petition, to the second 
count, and to the petition as a whole, for the reason that they failed to state facts 
sufficient to constitute a cause of action against the defendant. 

The demurrer was overruled, to’ which exception was taken, and the defendant 

elected to stand upon said demurrer, and thereupon judgment was rendered for 
the plaintiff in the sum $880 with interest and costs, from which judgment defendant 
appeals. 
' For reversal, it is urged that the district court made an erroneous interpreta. 
tion of the policy in overruling said demurrer. The defendant company denies 
liability on the ground that the injury is one not within the terms of the policy, 
for the reason that more than 90 days elapsed between the time of the accident 
(February 26, 1923) and the time of the death of the insured (June 15, 1923). 

Plaintiff’s theory, the one evidently adopted by the district court, is that part V 
of the policy creates benefits for death resulting from surgical operations, rendered 
necessary solely and exclusively by such injury, and that the same are payable 
“in like amounts and manner, as provided under parts I and II,” but the recovery 
of such benefits is not limited by the 90-day provision in part II. 

This necessarily requires a construction and interpretation of part V in con- 
junction with the rest of the policy. In the construction of a written instrument, 
it is well to keep in mind the purpose to be accomplished thereby, and attribute 
such meaning to its language and provisions as will harmonize with, and best 
effectuate, such purpose. 

The most casual examination of the policy in question indicates that it was 
intended to accomplish at least three purposes: (1) To indemnify the insured for 
loss which might result to him during his life from accidental injuries received ; 
(2) to indemnify the beneficiary, if the insured should lose his life on account 
of such injury; and (3) to indemnify tor disability, death, or dismemberment occa- 
sioned by, or resulting from, any surgical operation rendered necessary solely and 
exclusively by reason of such injury. 

It is urged that the words “such injury” at the close of part V refer back to, 
and include, the whole of part II and therefore the insurer is not liable to the 
beneficiary, because the death of the insured did not occur within 90 days from 
the original injury. 

_ We cannot agree with this interpretation. It seems more in harmony with the 
objects of the policy and the liberal rules of construction, which apply to instru- 
ments of this kind, to say that the words “such injury” refer back to the injury 
mentioned in parts I and II for the mere purpose of identification. 


If we give to part V the interpretation contended for by the defendant com- 
pany—that is, that the death must occur within 90 days from the date of the original 
injury—it would be rendered without effect, and give no greater or other protec- 
tion than that already provided by parts I and II. 


It is conceded by counsel for defendant, and correctly so, that, under the 
terms of part II, if such injury rendered a surgical operation necessary, and death 
resulted therefrom within 90 days after the date of the accident, the defendant 
would be liable. Why then was part V inserted, unless it was the intention to go 
further and constitute “surgical operations” a separate basis for benefits for disa- 
bility, death, or dismemberment, when rendered necessary by such injury, regardless 
of whether such disability, death, or dismemberment occurred within 90 days of 
the date of the original injury? 


[1,2] Under section 5044, C. O. S. 1921, when interpreting the provisions of 
4 contract, the whole of the contract is to be taken together so as to give effect 
to every part, if reasonably practicable, each clause helping to interpret the others. 

It has also been repeatedly held by this and all other appellate courts that 
the whole of an insurance contract will be taken together and construed so as to 
give effect by every part of the same, if possible. 


(3] Applying these rules to the contract or policy before us, we must conclude 
part V provided a separate cause for benefits and further provided that they 
ould be paid on the same basis as benefits were paid under parts I and II. 

The insured in the instant case died within 90 days after the first operation, 
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and therefore it is not necessary to decide whether said defendant would be liable 
where the death occurred more than 90 days after the operation. 

[4] In any event, part V is as susceptible to the construction we have placed 
on it as that contended for by the defendant. Therefore this case is governed and 
controlled by the rule announced many times by this court, and stated in the case 
of Federal Life Insurance Co. v. Lewis, 76 Okl. 142, 183 P. 975, 5 A. L. R. 1637, 
as follows: 

“Where the meaning of language in a policy of life insurance is ambiguous or 
susceptible of two different constructions, the same will be strictly construed against 
the insurer, and that construction adopted which is most favorable to the insured.” 

See, also, General Accident, Fire & Life Assur. Corp. v. Hymes, 77 Okl. 20, 
185 P. 1085, 8 A. L. R. 318; Great Southern Life Insurance Co. v. Churchwell, 91 
Okl. 157, 216 P. 676, 28 A. L. R. 97; Kansas City Life Insurance Co. v. Harper, 
90 Okl. 116, 214 P. 924; Lincoln Health & Accident Ins. Co. v. Buckner, 117 Okl. 
35, 245 P. 582; Lincoln Health & Accident Ins. Co. v. Johnigan, 114 Okl. 223, 245 
P. 837. 

Parties, as a general rule, have the right to make such contracts as they desire, 
and, when made, each party should be held to a performance thereof, but such 
contracts must be so interpreted as to give effect to the mutual intention of the 
parties as it existed at the time of contracting, so far as the same is ascertainable 
and lawful. Insurance policies, however, are invariably prepared by the insurance 
company, and such company should prepare their policies with such clearness that 
their terms and conditions will be readily understood by the ordinary reader, who 
is expected to pay for and rely upon them for indemnity. Courts will not hasten 
to a construction which has the effect to forfeit the rights of the insured, or his 
beneficiary, under a policy which has been promptly paid for out of his meager 
wages, and relied upon as an indemnitv to himself against injury, and a protection 
to his beneficiary in case of death; but they will readily adopt a just and reasonable 
construction which will prevent such a result. 

The judgment of the trial court is affirmed. 

Branson, C. J., and Phelps, Lester, Hunt, Clark, Riley, and Hefner, JJ., concur. 


SOUTHERN TRAVELERS’ ASSN. v. BOYD. (No. 2912.) 
Court of Civil Appeals of Texas. Amarillo. Nov. 30, 1927. 
Rehearing Denied jan. 4, 1928. 
1 Southwestern Reporter (2d) 446. ' 

1. INSURANCE—ALTERING AND PRESSING CLOTHING HELD WITHIN 
MEANING OF “TAILORESS” IN APPLICATION FOR ACCIDENT 
INSURANCE. 

Duties consisting of altering clothing and pressing them held within meaning of 
term “tailoress” in application ‘or accident insurance policy, since restricted defini- 
tion that tailor is one whose occupation is to cut out and make men’s or women’s 
outer garments was inapplicable, and insured did not deceive association in signing 
application stating that her occupation was that of tailoress. 

(For other cases, see Insurance, Dec. Dig. § 296.) 

2. INSURANCE—AGENT SOLICITING ACCIDENT INSURANCE WAS 
PRESUMED TO KNOW INSURED’S DUTIES, AND HIS KNOWL- 
aa CONSTRUCTIVE KNOWLEDGE OF INSURANCE ASSOCI- 
A : 

Agent soliciting accident insurance and discussing character of insurance insured 
working in tailor shop would need was presumed, in absence of fraud, to know 
duties constituting insured’s occupation, and this actual knowledge was constructive 
knowledge of insurance association. 

(For other cases, see Insurance, Dec. Dig. § 378[3], 646[5].) 

.3. INSURANCE—REPRESENTATION REGARDING INSURED’S OCCl PA- 
TION, MADE BY AGENT WITHOUT SUGGESTION FROM INSURED, 
IF ERRONEOUS, DID NOT AVOID ACCIDENT POLICY. ; 
Representation in application for accident insurance that insured was tailoress, 

made by agent soliciting insurance without any suggestion from insured, if erroneous, 

did not avoid insurance contract, and this is true even where it is stipulated in policy 

that agent shall be considered as agent of insured. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 
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4 INSURANCE — ENGAGING TEMPORARILY DURING EVENING IN 
ANOTHER VOCATION DID NOT CONSTITUTE “CHANGE OF VOCA. 
TION” FROM ONE STATED IN ACCIDENT INSURANCE APPLICA- 
TION, REQUIRING NOTICE UNDER BY-LAWS OF INSURANCE 
ASSOCIATION ; “OCCUPATION.” 

Where insured whose regular occupation was that of altering and pressing 
clothing in tailor shop was injured while temporarily working for laundry in evening, 
there was no “change of vocation” from occupation stated in application under by- 
laws of insurance association requiring notice of change to association, since word 
“occupation” has reference to principal and regular business of man’s life, that to 
which he devotes his time and attention, such as trade, profession, or othher voca- 
tion or calling. 

(For other cases, see Insurance, Dec. Dig. § 339.) 


3. INSURANCE—INSURER NOT FURNISHING INSURED CLASSIFICA- 
TIONS QF HAZARDOUS OCCUPATIONS COULD NOT CLAIM 
INSURED, INJURED IN TEMPORARY OCCUPATION MORE HAZ- 
ARADOUS THAN ONE STATED IN APPLICATION, WAS DISQUALI- 
FIED FROM RECEIVING FULL INSURANCE. 

Where by-laws of accident insurance contract were made part of contract and 
provided that insured was entitled to certain percentages of full amount of insurance 
where injured while engaged in temporary vocation more hazardous than one stated 
in application, insurance association failing to furnish insured with classifications of 
hazardous occupations so she could guard against engaging in such occupations could 
not claim insured, injured while engaged temporarily in more hazardous occupation, 
was not entitled to full amount of insurance, since it was insurer’s duty to furnish 
classifications. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


6. INSURANCE—WHERE ACCIDENT INSURANCE CERTIFICATE WITH- 
HELD FROM INSURED AMOUNT PAYABLE, AMOUNT COULD NOT 
BE REDUCED UNDER BY-LAW PROVISION BECAUSE INJURY 
OCCURRED DURING TEMPORARY EMPLOYMENT IN MORE 
HAZARDOUS OCCUPATION (REV. ST. 1925, ART. 4797). 

Where accident insurance certificate violated Rev. St. 1925, art. 4797, by with- 
holding from insured information of amount to be payable in any event, insurer 
could not claim that insured was disqualified from receiving full insurance by by-law 
made part of contract, where insured was injured while engaged in more hazardous 
occupation than one stated in application. 

(For other cases, see Insurance, Dec. Dig. § 531.) 


7, INSURANCE—WHERE ACCIDENT POLICY PROVIDED FOR PAY- 
MENT ONLY IN INSTALLMENTS, JUDGMENT FOR LUMP’ SUM WAS 
ERRONEOUS. 

_ Where plaintiff sued upon contract of accident insurance providing that amount 
of benefit should be payable in monthly payments and contained no provision for 
lump sum settlement, and none was pleaded by plaintiff, trial court erred in rendering 
judgment for lump sum. 

(For other cases, see Insurance, Dec. Dig. § 672.) 
Appeal from District Court, Potter County; W. E. Gee, Judge. 


Action by Mrs. Mary E. Boyd against the Southern Travelers’ Association. 
From a judgment for plaintiff, defendani appeals. Affirmed as reformed. 


Works & Bassett, of Amarillo, Geo. Mendell, Jr., of Austin, and Joseph E. Gil- 
bert, of Dallas, for appellant. 


- eer & Lumpkin, of Amarillo (C. F. Cornell, of Dallas, of counsel), for 
ellee. 
_ .RaNvo.pH, J. This suit was brought by Mrs. Boyd against the appellant asso- 
Clation to recover on an insurance policy. All matters of fact were submitted to 
the trial court, and that court rendered judgment for the plaintiff, and defendant 
has appealed to this court. 

Mrs. Boyd was employed in Patton’s tailoring establishment. Her duties there 
consisted in altering clothing and pressing it. She testifies: 

My principal work was just what I said—alterations and repairs. I would 
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alter them, I would press them. I would alter clothes that had been worn and new 
ones that would have to altered before they were delivered. The press that I would 
use was a Hoffman, which operated by a little lever by shoving that lever with 
your foot. It was controlled by that lever. ‘That was used in pressing coats and 
pants and such things. When I wanted to use it, I turned the power on to it, and 
I could cut it off when I wanted to stop it. It is worked with your hand, but 
you have to use your hand and your foot. It was not run by electric power, it 
was run by steam, I think—I am not sure. The power stayed on from morning 
till night. I did not turn the power on or off as I desired, but the power was 
always on, and I operated the press when I wanted to use it.” 


Mr. Buron, an agent of the association, who was soliciting insurance from 
Patton, the owner of the shop, discussed with Mrs. Boyd the character of insur- 
ance she should get. He took her application, and later Mrs. Boyd received a 
certificate of insurance from the association. 


At the time Mrs. Boyd was injured, she was engaged in work for the Troy 
laundry. It appears from the evidence that she had, before going to work for 
Patton, worked for the laundry, and that on the occasion of the injury she had, 
at the request of the laundry, gone down after work hours at Patton’s to help the 
laundry people out. That night as she was temporarily assisting them and was 
engaged in operating the press and had been at work about 2!4 hours, an electric 
wire in the motor burned in two and caused the press to fall on her hand and 
arm, severely burning her arm from the elbow to her finger-tips. This burn later 
necessitated an operation whereby she lost her hand and a part of her arm. 


In the plaintiff’s application for insurance, in answer to the question as to 
what was her occupation, it is stated that she is a “tailoress.” The association 
contends that a tailor, as defined by Mr. Webster, is “one whose occupation is to 
cut out and make men’s or women’s outer garments,’ and that as Mrs. Boyd’s 
duties were not those of a tailor, as thus defined, she had untruthfully answered 
the question as to her occupation, and that she was, in fact, not an insurable 
person, and by thus answering had breached her warranty in her application, thus 
voiding the policy. 

The evidence discloses, as above stated, that the agent of the association was 
soliciting Patton for insurance, and while doing so, discussed the question of 
insurance with Mrs. Boyd. She testifies: 


“At the time Mr. Buron took my application for this insurance, he filled out 
the blanks on the application and I signed my name to it. I did not tell him, 
at that time, what my duties were—what I was doing there, and I did not ask 
him. He seen what I was doing and he filled those blanks out himself. * * * 
He did not say anything to me about the classification of the occupation. I did 
not tell him.I was a tailoress, he put that down himself. He just wrote tailor- 
ing.” 

[1] It is evident from this undisputed testimony that the agent himself defined 
Mrs. Boyd’s occupation from what he observed there. In the classification, given 
in the “Health and Underwriters’ Manuel,” which we will discuss later, under 
the heading “Tailor,” the association defines the duties of tailor, and among those 
named are “cleaner and presser” and “cutter”—thus recognizing the duties of that 
occupation—and the agent was not only authorized by the facts of Mrs. Boyd's 
vocation, but also by this classification, to so classify her occupation. 

It is therefore apparent that the restricted definition quoted above 1s not 
applicable here. Hence Mrs. Boyd, in signing the application containing such 
designation of her occupation, was not guilty of deceiving the association and o! 
practicing a fraud on them, and there was no breach of her warranty that the 
statement therein contained, that she was a tailoress, was true. 

Section 1, art. 2, of the by-laws of the association, relative to membership, 
provides as follows: 

“Section 1. Any white person of good character and good health and between 
the ages of 18 and 55 years, whose application for membership signifies such person 
is not engaged in any business more hazardous than those designated in the appli- 
cation, or from time to time by the board of directors, may be eligible to member- 
ship in this association as hereinafter defined, when accepted by the board 0! 
directors or committee thereof.” 
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Under :the heading of “Those Eligible to Membership,” the application signed 
by Mrs. Boyd provides: 

' “Any white man or woman, within the age limit of 18 to 55 years, whose occu- 
pation in the Mutual Manual of Health and Accident Association is rated as a 
class A ‘select’ or class B ‘preferred’ risk of good moral character, and sound: 
in mind and. body, is: eligible to membership in this association.” 

As to Mrs. Boyd’s eligibility to membership in the association, no question 
is raised except that of the falsity of her representation as to her occupation, and 
that the facts of her occupation place her outside of insurable classificaion. This 
has been discussed above and the contention is overruled. 

We do not think the case of Judd v. Lubbock Mutual Aid Association (Tex. 
Civ. App.) 269 S. W. 284, is in point here, or that the rule laid down in that case 
applies to the facts of this case. In the Judd Case, the insured was in the last 
stages of pulmonary consumption at the time application was made for insurance. 
He well knew his condition, having been so informed by his physician. His wife, 
who was the beneficiary of the insurance, and his cousin, who filled out and signed 
the application for him, also knew it. This court held that, notwithstanding the 
jury’s finding that the cousin was the agent of the association, such finding did not 
necessarily, as a matter of law, settle the question of agency, but that if the cousin 
of the insured had knowledge of the bad health of the insured, it could not be 
imputed to the association, for the reason that he was acting against the interest 
of the association and was engaged in perpetrating a fraud on them in favor of 
his kinsman, the insured. In that case, it was held that the representations as to 
the health of the insured constituted a warranty of the truth of the statement, and 
in view of the falsity of the statement the association was not bound by the cer- 
tificate of insurance. In the case at bar, there was no misrepresentation, intentional 
or otherwise, on the part of Mrs. Boyd, and no fraud, express or implied, can 
rightly be laid to her charge. 

In the case of Schumann v. Brownwood Mutual Life Ass’n, 286 S. W. 200, 
the controlling question was whether or not the insured gave his age correctly in 
answering the agent’s question, and the Commission of Appeals, with the express 
approval of the Supreme Court, held that where answers to questions in applica. 
tions. for membership were written by insurer’s agent, no duty rested upon the 
insured to see that the answers were correctly written. 

[2] As stated above, Mr. Buron, the agent of the association, was in Patton’s 
tailor shop, soliciting insurance, and then and there discussed the character of insur- 
ance Mrs. Boyd would need, and we can therefore presume, in the absence of fraud 
on his part or her part, that he was aware of the duties constituting Mrs. Boyd’s 
occupation, and this actual knowledge of the agent is held to be constructive knowl- 
edge of the association. 1 C. J. 406, § 8. 

[3] If the representation that Mrs. Boyd was a tailoress was erroneous, it was 
made by Buron without any suggestion from Mrs. Boyd, and will not have the 
effect to void the contract. This is true, even where it is stipulated in the policy 
that the agent shall be considered as the agent of the insured. 1 C. J. 423. 

Where an agent, duly authorized to solicit insurance, either fraudulently or 
negligently inserts in an application false answers to questions correctly answered 
by the applicant, the agent’s wrong will be imputed to the insurer. North Am., 
etc, Co. v. Trenton (Tex. Civ. App.) 99 S. W. 740. 

[4] The application for insurance made by Mrs. Boyd expressly provides that 
the laws of Texas, the charter of the association, the by-laws, and the certificate 
hall constitute the contract of membership in the association. Section 6 of the 
by-laws of the association provides as follows: 


“Sec. 6. Whenever any member of this association shall engage in a business 
of vocation different from that which is stated in his application, or is shown by 
the record of this association, he shall immediately thereafter send to the secretary 
a written notice of the fact, describing fully his new business or vocation, and 
the directors shall, at their discretion, continue or cancel the membership of such 
member, and his membership shall cease and determine on the tenth day after 
engaging in such new business or vocation, without the action of the board of 
directors, unless he shall, in the meantime, have sent such written notice.” 

_ “So engaging temporarily, accidentally, or casually in another business or voca- 
tion, with no intention of abandoning that specified in the contract, but to return 
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thereto, does not constitute a change of business or vocation, within the intent of 
these words, in a condition requiring notice to and consent of the society in case 
of such change to prevent a forfeiture.” 4 Joyce on Insurance, § 2236. 

“The word ‘occupation’ has reference to the principal or regular business of 
a man’s life, that to which he devotes his time and attention, such as trade, profes- 
sion, or other vocation or calling. This being true, the agreement introduced into 
evidence simply showing that the deceased, who was a farmer when he joined the 
order, thereafter for a length of time not stated, ‘engaged in mining,’ and that 
he was employed in a mine when he was killed, does not show that he had changed 
his occupation—the principal business or work of his life—from that of farming 
to mining.” Sov. Camp W. O. W. v. James (Tex. Civ. App.) 230 S. W. 435. 

[5] The appellant assigns error on the part of the trial court in rendering 
judgment for the full sum of $1,500 for the loss of her hand, when, under the 
provisions of article 3, § 4, subd. (p), of said by-laws, reading as follows: 

' “(p) When a member of this association engaged temporarily or just for the 
moment in a business or vocation more hazardous than the one stated in his appli- 
cation, or as shown by the records of this association, and an accident, as defined 
by the by-laws, should occur, said member is not debarred as a member, nor from 
participating in benefits (as specified in article 2, § 6), by said member, or shall 
be entitled to benefit for such amount as herein named, covering classes designated 
by the Health and Accident Underwriters’ Manual for more hazardous risks in 
lieu of full benefits as provided in application and these by-laws. The more haz- 
ardous risks as referred to are as follows: 

Class C, ‘ordinary,’ 75 per cent., 

Class D, ‘medium,’ 50 per cent., 

Class E, ‘special,’ 25 per cent., 

Any others, ‘hazardous,’ 10 per cent. 
—of the amount provided for in this article, section 1, section 2, or section 3, 
for accident benefit.” 


It is provided that, under such conditions, the insured would be only entitled, 
at the very most, to $750. : 

It appears, from the evidence, that the only papers or documents that ever 
came to the hands of Mrs. Boyd were the application and the certificate of insur- 
ance, with a copy of the by-laws attached thereto. It is true that she agreed that 
the laws of Texas, the application signed by her, the certificate from the associa- 
tion, and the association’s by-laws should constitute the contract between herself 
and the association. As shown by the article just above quoted, there is a limita- 
tion upon the amount of insurance to which she was to be entitled under a tem- 
porary hazardous employment, but the manual to which the by-laws refer was never 
furnished her, and she never had an opportunity afforded her to read the manual. 

The secretary of the association at Dallas testified: 

“My name is J. V. Hardy, and I am secretary of this defendant company. | 
have been connected with the company, as secretary, ever since its organization De- 
cember 5, 1922. 

“IT have had other insurance experience—worked at the business with other 
traveling men’s organizations for 30 odd years. During my work in these lines, 
I have made a study of this class of insurance, and am familiar with the rate books 
and mortuary tables used by life.insurance companies and accident insurance com. 
panies. 

“I am familiar with the manual referred to on page 9, paragraph (p), of the 
by-laws of defendant company. This is used, generally, by accident insurance people 
in determining the classes; it is used commonly and generally in this country. 


“It is styled ‘Health and Underwriters’ Manual’ at different places. The trade- 
mark is registered. It is Health and Accident Manual of the Underwriters’ Com- 
mittee. That is the one we use, and the only one we use. It is classifications and 
instructions. A part of it is an official classification manual. The classifications 
are on the inside; there are the classifications right there. 


“We furnish these to the solicitors, and to the policyholders whenever they 
request them. like we do the by-laws when they request them. The solicitors always 
have them as a guide. The solicitors are what they are for. They cost 19 cents 
apiece and are too costly to send out promiscuously. The solicitors are asked and 
required to use the classification, so that when that classification is used, it means 
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what it says to the board of directors; if it varies from that, then of course, there 
is a complication. There are three books used in different parts of the country, 
and this is one of them that is used down in this country, but it costs too much 
to send to individual members. We send it to them, however, to look over and ask 
them to return it to us and not keep it. If they want to keep it, of course they 
can, as they have it in their possession. We do not furnish it just like we do 
the by-laws; they are furnished whether requested or not, but we do not furnish 
this unless they request it.” 


There rested upon the insurance company the duty of furnishing these classi- 
fications of hazardous occupations to its members that they might have knowledge 
necessary to guard them against engaging, even temporarily, in such occupation 
as would disqualify them from receiving full insurance, but this the company did 
not do, because each of those manuals cost 19 cents. Again, it is indefinite as to 
which manual this limitation of employment is contained in. Hardy testifies that 
the manual is styled “Health and Underwriters’ Manual” at different places; that 
it is registered as “Health and Underwriters Manual of the Underwriters’ Com- 
mittee.” At the same time he testifies: 


“There are three books used in different parts of the country, and this is one 
of them that is used down in this country.” 


It appears, therefore, that the association refuses the cost of these manuals, but 
makes its members pay the penalty for not acting upon the information contained 
in them. 


[6] There is yet another reason why the appellant’s contention that the 
amount of the insurance should be reduced by the last-quoted provision of the by- 
laws should not be sustained. The certificate issued to Mrs. Boyd is, in words, as 
follows : 


“(C'STA’ in Swastika.) 


“Your Paymaster in Time of Need. 
“Specifications : Classes E and F. 
“Class E—Accidents—All kinds. 
“Class C—Accidents—Automobiles, all kinds. 
“Class A—Accidents—All kinds. 
“Class B—Sickness and most diseases. 
“Class D—Burial fund. 
“No. 1903 
“Southern Travelers’ Association. ' 
“A Mutual Health and Accident Association. 4 
“Dallas, Texas. 

“This certifies that Mrs. Mary E. Boyd is a member of the Southern Travelers’ 
Association, and while in good standing is entitled to benefits in such amounts. 
and under such conditions and limitations as may be provided for in the articles 
of incorporation and by-laws of said association in force on the date of the hap- 
pening of the event on account of which any claim, under this certificate, is made; 
said articles of incorporation and by-laws, the application for membership, and this 
certificate shall constitute the contract between the holder hereof and said Southern 
Travelers’ Association. 

_“ ‘The payment of the benefit herein provided for is conditioned upon its 
being collected by this company from assessments and other sources as provided 
in its by-laws.’ 

“In witness whereof, we have hereunto affixed our official signatures and im- 
Pressed the corporate seal of the association at Dallas, Texas, this 15th day of 
March, A. D. 1926, 

“TSeal.] F. H. Kidd, President. 


“J. V. Hardy, Secretary.” 
Indorsed : 


“No. 1903. 
“Membership Certificate. 
“CSTA’ in Swastika.) 

“ ‘Your Paymaster in Time of Need.’ 
“Southern Travelers’ Association, 
Dallas, Texas. 
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“Issued to Mrs. Mary E. Boyd, Amarillo, Texas. 
“Notice. 

“Members of classes E, C, or A,-Accident, must call a physician immediately, 
and notify the office of the secretary within 30 days, to recover benefits herein. 

“Members of class B, Sickness and Diseases, receive benefits after first per- 
sonal visit of'a physician and must notify the office of the secretary immediately, 
to receive benefits herein. 

“The beneficiary of class D, Burial Fund, which is an auxiliary, will get remit- 
tance by wire or messenger immediately upon confirmation of death of a member 
without delay or waiting for detailed proof.” 

Article 4797, R. C. S. 925, provides as follows: 

“Art. 4797. (4807) Policy Shall Specify What. Every policy or certificate 
issued by any.such corporation shall specify the sum of money which it promises 
to pay. upon the contingency insured against, and the number of days after the 
receipt of satisfactory proof of the happening of such contingency at which such 
payment shall be made. Upon the happening of such contingency, such corporation 
shall be liable for the payment of such amount in full at the time so specified, sub- 
ject to such legal defenses as it may have against same. * * *” 

It appears, therefore, that the certificate violates this statute and withholds 
from the insured any information of the amount of money to be payable in any 
event, and again violates the provision that the contract between the parties is 
constituted by the articles of incorporation, the by-laws, the application, the certi- 
ficate, and the laws of Texas, and furnishes to insured no information as to any 
penalty to be incurred by her in thus temporarily engaging in another occupation. 

[7] The plaintiff in this case sued upon a contract of insurance, which provided 
that the amount of benefit payable should be payable in monthly payments. This 
contract contained no provision for a lump sum settlement, and none is pleaded 
by the plaintiff. Consequently, the sum of $1,500 recovered by Mrs. Boyd was 
payable in 30 monthly installments, which would be $50 per month for 30 months. 
The trial court therefore erred in rendering judgment for the full sum of $1,500. 
As it appears that Mrs. Boyd was injured on July 6, 1926, and that 16 monthly 
payments are now due and unpaid, and that 14 monthly payments are not yet due, 
it is ordered that the trial court’s judgment be here reformed so that the plaintiff, 
Mrs. Boyd, recover of and from the defendant association the sum of $800, and 
further, that the residue of said sum of $1,500 be and is hereby ordered paid in 
monthly payments of $50 each, beginning on the 6th day of December, 1927, with 
interest at the rate of 6 per cent. per annum on the monthly payments as they have 
heretofore become due and payable, and, as here reformed, the trial court’s judg- 
ment is affirmed. 

The question here decided not having been submitted to the trial court as error, 
it is ordered that the appellant association pay all costs of court including the costs 
of appeal to and in this court. 


E. K. LOCAL INS. CO. NO. I OF SEYMOUR v. LILLY. (No. 11880.) 
Court of Civil Appeals of Texas. Fort Worth. Nov. 19, 1927. 
1 Southwestern Reporter (2d) 490. 
1. INSURANCE—WHETHER INSURED PERMANENTLY LOST USE OF 
HAND AND SUSTAINED PERMANENT PARTIAL DISABILITY BY 
INJURY THERETO HELD FOR JURY. 


In action on accident benefit certificate, evidence on issues whether plaintiff 
sustained permanent loss of use of hand and became permanently partially disabled 
by reason of injury thereto held to show a conflict for jury’s determination. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 


2. INSURANCE—EVIDENCE OF PERMANENT LOSS OF USE OF HAND 
AND PERMANENT PARTIAL DISABILITY BY INJURY THERETO 
HELD TO SUSTAIN VERDICT FOR INSURED. 


In action on accident benefit certificate, evidence on issues of permanent loss 
of use of hand and permanent partial disability by injury thereto held to sustain 
verdict and judgment for plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 
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5. INSURANCE~POLICY PROVISION REASONABLY SUSCEPTIBLE OF 
TWO MEANINGS WILL BE INTERPRETED MOST FAVORABLY TO 
INSURED, UNLESS LIMITATIONS ON LIABILITY ARE CLEARLY 
STATED. 

Insurance contracts being prepared entirely by insurer, skilled in use of words, 
provision reasonably susceptible of two meanings, one of which is broader than 
other, will be given interpretation most favorable to insured, unless limitations on 
liability are clearly stated. 

(For other cases, see Insurance Dec. Dig. § 146[3].) 

6. INSURANCE—DEFINITION OF “PERMANENT PARTIAL DISABILITY” 
IN BENEFIT CERTIFICATE HELD NOT TO EXCLUDE PERMANENT 
PARTIAL PHYSICAL INABILITY TO PERFORM WORK OPEN TO 
INSURED; “TOTAL PERMANENT DISABILITY.” 

Definition of “total permanent diSability,” as including loss of use of both 
hands or one hand and one foot, and of “permanent partial disability” as including 
loss of use of one hand, in benefit certificate insuring against either of such disa- 
bilities, held not necessarily to exclude permanent partial physical.inability to per- 
form labor in which engaged at time of injury or other work open to insured, 
as defined by explanatory charge given in connection with special issue of per- 
manent partial disability by injury to hand. 

(For other cases, see Insurance, Dec. Dig. § 791[2].) 

Appeal from District Court, Jack County; F. O. McKinsey, Judge. 


Action by J. O. Lilly against the E. K. Local Insurance Company No. 1 of 
Seymour. Judgment for plaintiff, and defendant appeals. Affirmed. 

J. A. Wheat, of Seymour, and H. C. McClure, of Jacksboro, for appellant. 

Grindstaff & Zellers, of Weatherford, for appellee. 

Conner, C. J. Under the undisputed evidence and admissions of the parties, 
we think it is sufficiently comprehensive and accurate to say that this is an appeal 
from a judgment in favor of J. O. Lilly against the E. K. Local Insurance Com- 
pany No. 1 of Seymour, Tex., a mutual benefit association. The certificate of 
membership contained the following pertinent provisions, to wit: 

“Total permanent disability or death: 

“As herein provided, this policy is made payable in the sum of $1,000, but in 
case of death or total disability of the insured herein at any time before said mem- 
bership shall reach 1,000 members in good standing the association will pay to the 
assured or beneficiary only $1 per member then in good standing. However, when 
the actual membership shall exceed 1,900 in numbers, this policy shall be payable 
to assured or beneficiary in case of permanent disability or death of the assured 
in the sum of $2,000, respectively, and shall so remain, until the membership shall 
from some calamity or other reason be reduced to a number below 1,400, in which 
event said policy shall drop back to and become payable in the sum of $1,000 under 
the same conditions as above stated. 

“After said membership shall exceed 1,900, all assessments for death or per- 
manent disability shall be $1.50 per member, and shall so remain until the member- 
ship shall be reduced below the said 1,400, when it shall again drop back to the 
$1 assessment, and be payable as above stated. 

“The loss of the use of both hands, or both feet, or one hand and one foot at 
the same time, or the irrevocable loss of the sight of both eyes at the same time, 
caused by disease, sickness, or accident, shall be considered as total permanent dis- 
ability under the terms of this certificate. 

“Permanent partial disability benefit: 

_ “Second. In event the insured shall at any time subsequent to tne date of 
this certificate while in good standing in this association become permanently parti- 
ally disabled, this association shall pay to the insured the sum of one-half of one 
full assessment of $1 levied on each member in good standing at the time such 
disability occurs, and which is paid into the association as a result of that particular 
assessment levy, to the amount of one-half of policy in force at that date. 

_. “The loss of the use of one hand, or one foot, or the irrevocable loss of the 
sight of one eye, caused by disease, sickness, or accident, shall be considered as 
permanent partial disability under the terms of this certificate.” 

It was admitted that appellee at the time of the injuries hereinafter specified 
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was a member of the association in good standing, and that, if injured as he alleged, 
the membership of the association was such as to entitle him to the sum of $1,000. 
On the issue of appellee’s disability, the following testimony was presented: 

“The plaintiff testified that he was 38 years of age, engaged in farming at 
Elbert, Tex., in Throckmorton county, from 1906 to 1912. ‘Since that time I have 
been driving a truck at Elbert, Tex.’ And in connection with his testimony he 
there introduced the benefit certificate containing the clause of the above copy. He 
then described on page 7 the manner in, which the accident occurred and in regard 
to his ability to work he gave, in substance, as follows: 

“ ‘At this time my hand is stiff, and it is weak; has not got the proper feel- 
ing; doesn’t feel like my other hand at all, and painful at times in cold weather; 
gets cold and gets stiff and swells up at times, then going away. I can’t use it to 
do any good. I can pick up light things with it and use it some, but heavy work 
I can’t do at all, and have to use the back,of my hand; had to do heavy work; 
to pick up any weight I can’t do it at all; and is not as large as the other hand. 
I can grip a large object with it better than a small one, but not much grip to it, I 
can’t hold it. I cannot perform my duties with that hand as well now as I could 
before it was injured. This accident occurred in April, 1926. I am not in the 
truck business. I haul cotton seed, wheat, barley, anything that comes to hand; 
load the cotton seed with a fork, but I don’t grip it with my hand, put the handle 
on the back. I load and unloaa them that way out of a seed house or cotton gin 
and into a car with that seed fork. I do not use a helper. I believe there are ten 
prongs on that seed fork. I haul groceries and things like that, sacks of potatoes, 
barrels of salt and flour, boxes of can goods. I am able to load and unload things, 
but I do not use both hands. I use one hand and one arm, the butt of my hand; 
sometimes use my arm. I have done some blacksmith work since this injury, and 
assisted in sharpening drill bits. About 50 or 75 pound bits were the biggest bits 
we sharpened with two men; when we had the big ones used three men. They call 
these bits fishtail bits. In sharpening these bits they use a power hammer, operated 
by a gas engine. You heat this bit and put it on the anvil with tongs or a hook. 
I used a hook like a cotton hook. I pitched some wheat in the field during the 
summer of 1926. I think it began about June 15th. I was hurt in April. I have 
been engaged in my trucking and manual labor since that time. I began work 
in the blacksmith shop about the Ist of October, 1926.’ 

“Testimony of Dr. M. Thompson was to the effect that he took an X-Ray 
picture of the hand, but there was no bones broken, but an injury to the tendons. 
Dr. Thompson examined him three times; the last time was in August, 1926. Dr. 
Thompson further stated: ‘It is my opinion that he will be totally disabled for a 
period of six months to a year, and there will be a permanent partial disability 
as long as he lives.’ 


“The other medical testimony, there being several expert witnesses, was sub- 
stantially to the same effect. 


“C. N. Johnson, a witness for the defendant, testified that he is a farmer living 
in Elbert and had known J. O. Lilly, the plaintiff, for about 20 years, 
that J. O. Lilly had been engaged in the trucking business for the last 6 or 7 years. 
In September, when seed hauling opened up, he went to hauling seed, and it was 
necessary to use both hands in loading and unloading the same. ‘I saw him driving 
a truck quite a number of times during the fall of 1926, and have seen him load 
the same with cotton seed and unloading them: he was using a seed fork 
with both hands. A have seen him do this several times, I was at the gin to have 
my cotton ginned. He was loading the cotton seed into a truck and hauling it to 
the railroad. In the blacksmith shop he was handling fishtail bits with a pair of 
tongs. He would hold them under the. power hammer while the blacksmith ham- 
mered them out. He would remove them from the furnace with a pair of tongs 
and hold them under the power hammer while the blacksmith hammered them out. 
I have lifted these fishtail bits; they weigh about 75 to 100 pounds. They are 
held in place under the power hammer by a pair of tongs about 3% feet long. Mr. 
Lilly would remove these bits from the furnace with the tongs and hold them 
under the power hammer while the blacksmith hammered them out. I have observed 
J. O. Lilly engaged in manual labor requiring the use of both hands several times 
since April 6, 1926, truck driving. loading and unloading merchandise and cotton 
seed, etc., which requires the use of both hands.’ 
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“Z. T. Thomas testified that he had lived in the Elbert community; that he 
witnessed. the plaintiff aiding in the sharpening of the drill bits and saw him pitch- 
ing wheat onto a wagon during the summer of 1926. ‘His hand may be out of 
shape a little, but he works with it all the time. He carried his hand in a sling 
for a time after the accident, but worked as other men during the summer of 
1926.’ 

“J. C. Howell, a witness for the defendant, testified that he was in Elbert 
in September, 1926, and saw Mr. Lilly, the defendant, handling and sharpening 
drill bits. He said the bits were handled with tongs, as he could see, and Mr. 
Lilly held the bit in the tongs in the turnace and then took it out with the tongs 
and held it under a hammer on the anvil, which would beat it down. ‘I judge the 
bit they were working with weighed 70 or 100 pounds.’ 

“J. A. Soap, a witness for the defendant, testified that during the fall of 1926 
he saw the defendant, J. O. Lilly, doing manual labor in which he used both hands; 
he saw him pitching cotton seed with a cotton seed fork and using the tongs in 
the blacksmith shop. In describing these tongs, he said: ‘I judge they were 3 feet 
long or something like that. The tongs are two pieces of iron bent around and 
fastened like scissors. He took the tongs and held them just like a man holding 
a stick. I saw him take the bit from the furnace to the hammer with a pair of 
tongs.’ 

eM. G. H. Jones, secretary manager of the defendant, testified that he inves- 
tigated the claim of the plaintiff and that he saw the plaintiff in August and in 
September. ‘At the time I saw him he was at work in the blacksmith shop; he was 
handling these drill bits.’ ” 

It was agreed by the plaintiff and the defendant that, if the plaintiff was 
entitled to recover for his alleged injury against the defendant, the amount that 
he would be entitled to under the certificate would be in the sum of $1,000. 

The court submitted the case upon the following special issues and explana- 
tory charges, to wit: 

“Issue No. 1: Has the plaintiff sustained the permanent loss of the use of his 


left hand by reason: of the injury complained of in his petition? Answer ‘Yes’ or 
‘No.’ 


“In connection with the above issue I instruct you that by the term ‘loss of 
use’ is meant that the hand is so affected permanently as to substantially and ma- 
terially impair the use thereof in the practical performance of its functions in the 
pursuit of a laboring man. If the plaintiff’s said hand is so affected, then there 
is a loss of its use, and, if vou so find and believe from a preponderance of the 
evidence, you will answer the above issue in the affirmative; but, if you do not 
so find and believe from a preponderance of the evidence, you will answer said 
issue in the negative. 


“Issue No. 2: Has the plaintiff become permanently partially disabled by reason 


¢ an injury to his left hand as complained of by him in his petition? Answer 
‘Yes’ or ‘No,’ 


“In this connection I instruct you that, if you believe from a preponderance 
of the evidence that the plaintiff, as a direct result of the injury complained of by 
him, has sustained a partial physical inability to perform such labor as he was 
engaged in at the time of his injury or any similar or other work open and avail- 
able to him and that he will not recover from such physical incapacity or inability, 
you will answer issue No. 2 in the affirmative. But, unless you do so find and 
believe from a preponderance of the testimony, you will answer said issue in the 
negative. 

“You are the exclusive judges of the facts proved, the credibility of the wit- 
nesses, and of the weight to be given to the evidence, but as to the law of this 
case you must be governed by the instructions given you in this charge.” 


The jury answered both issues in the affirmative, and judgment was rendered 


in —e favor, as stated, from which judgment the defendant has duly ap. 
Pealed. 


. 1,2] In the way of requested instructions and exceptions to the court’s charge, 
it was insisted below and urged here that the evidence was such as to require the 
requested peremptory instruction in appellant’s favor, and wholly insufficient to 
Sustain the verdict of the jury on the issues submitted. But we think the evidence 
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detailed shows a conflict which was for the jury’s determination, and, viewed in 
the light most favorable to appellee, fully sustains the verdict and judgment. 

13, 4] A more serious question is raised by defendant’s exception to the court's 
charge and undertaking to define what is meant by the use of the term “loss of 
use.” The objections were that: 

“A. It is improper, where a case is submitted tothe jury upon special issues, 
~~ the court to so charge the jury by additional charges as the court has done in 
this case. 

“B. The term ‘loss of use’ is one of such common use, and the term is one 
of such universal application that it does not require a definition from the court. 

“C. ‘the term ‘loss of use’ is a question of fact, and is not one of mixed law 
and fact, and the court, in undertaking to define such terms, is invading the province 
of the jury. 

“D. A policy of accident insurance, designating certain injuries as amounting 
to total disability, as is defined in the certificate sued upon in its definition of per- 
manent partial disability is binding upon the insured in its application to that 
particular specified injury so designated in the policy. 

“E. The said special issue, charge or definition following special issue No. 1 
undertakes to limit a permanent partial disability as defined in the policy and 
restrict the words of said policy, and is upon the weight of the evidence.” 

Substantially the same objections were made to the explanation given by the 
court in connection with special issue No. 2. In the case of Texas Employers’ Ass’n 
v. Olesky, 288 S. W. 245, by the Beaumont Court of Civil Appeals, Olesky sued 
the association upon a policy of insurance contracting to indemnify him for alleged 
injuries to his foot, bones, ligaments, muscles, etc., and the court submitted among 
other issues the following, together with its accompanying explanatory charge: 

“Special issue No. 1. Has the plaintiff sustained the permanent loss of the use 
of his foot by reason of the injuries complained of in his petition? Answer ‘Yes’ 
or ‘No’ as you may find the facts to be. 

“In connection with special issue No. 1 you are instructed that by ‘loss of use’ 
is meant whether the foot is so affected, permanently, as to-substantially and ma- 
terially impair the use thereof in the practical performance of its functions in the 
pursuits of a laboring man. If the foot is not so affected, then there is no such 
loss of use.” 


The explanatory charge in this case, objected to and under consideration, seems 
to have been substantially copied from this decision. The Beaumont court over- 
ruled the objections to the court’s charge and affirmed the judgment which had 
been rendered below in Olesky’s favor. An application for a writ of error in the 
case was dismissed by the Supreme Court;, thus at least indicating that the Supreme 
Court found no fault with the charge. Article 2189, Rev. Stats. of 1925, provides, 
among other things, that in submitting special issues the court “shall submit such 
explanations and definitions of legal terms as shall be necessary to enable the jury 
to properly pass upon and render a verdict on such issues.” In view of the clauses 
in the certificate of insurance defining “total permanent disability” and “permanent 
partial disability,” and of the contention in behalf of appellant that such, definitions 
are controlling, we do not think, as will hereinafter more fully appear, that the 
explanatory charges are in violation of the statute, or violative of the rule that it 
is improper to give a general charge in a case submitted on special issues. We 
hence do not feel prepared to say that the explanatory charge under consideration 
is on the weight of the testimony, or of a character to require a reversal of the 
judgment below. The certificate undertakes to indemnify the appellee for either 
total permanent disability or permanent partial disability. This was the major pur- 
pose and intent of the instrument. 


[5, 6] It is a familiar rule of construction of insurance contracts, which are 
prepared entirely by one of the parties, the insurer, skilled in the use of words and 
required to clearly, definitely, and explicitly state any special and particular limita- 
tions it intends to place upon its liability which are not revealed in language when 
interpreted according to its general and ordinarily accepted meaning, that, unless 
such limitations are clearly stated, a provision reasonably susceptible of two mean- 
ings, one of a broader and the other of a narrower scope, will be given that inter- 
pretation which is most favorable to the insured. See Schmohl v. Travelers’ Ins. 
Co. (Mo. App.) 189 S. W. 597; Lemaitre v. Nat. Casualty Co., 195 Mo. App. 
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599, 186 S. W. 964; Tex. Employers’ Ins. Ass’n v. Olesky (Tex. Civ. App.) 288 
S. W. 244; Great Southern Life Ins. Co. v. Johnson (Tex. Civ. App.) 294 S. W. 
675: Roth v. Protective Association of America, 102 Tex. 241, 115 S. W. 31, 132 
Am. St. Rep. 871, 20 Ann. Cas. 97. In the latter case it was said that the language 
used in the constitution of a benefit association with regard to the conditions of 
its liability, if susceptible of two constructions,. should be given the interpretation 
most favorable to the beneficiary, and other provisions of the instrument may be 
considered in determining the sense in which it is used. The definition given in 
the certificate under consideration of a “total permanent disability” and of a “per. 
manent partial disability” does not we think necessarily exclude a permanent partial 
disability such as is defined in the court’s explanatory charge. In its contractual 
terms the policy insured the appellee against either a total permanent disability 
or against a permanent partial disability, which it is easy to infer was the major 
purpose of appellee in taking out the certificate. If the appellant had desired that 
the definitions of permanent total and permanent partial disability, as given in the 
certificate; should be strictly confined to the terms given in the definitions, it should 
have been so stated. 

On the whole; we think that, within the meaning of the policy, the court’s 
explanatory charge cannot be said to be prejudicially erroneous, and the evidence, 
as already stated, being such as to support the verdict of the jury in appellee’s favor, 
we think the judgment must be affirmed. 


STANDARD ACC, INS. CO. v. BROCK. (No. 2936.) 
Court: of Civil Appeals of Texas. Amarillo. Jan. 4, 1928. 
Rehearing Denied Jan. 25, 1928. 
1 Southwestern Reporter (2d) 678. 
INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT IN- 
SURED WAS DISABLED AND CONFINED IN HOUSE WITHIN 
a NOTWITHSTANDING FREQUENT VISITS TO 
Evidence held sufficient to sustain finding of trial court that plaintiff suing 
on indemnity policy was unable to perform labor and necessarily confined within 
house under professional care and attendance of physician, within meaning and 
intent of policy, notwithstanding frequent visits to doctor. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Lybbock County Court; Chas. Nordyke, Judge. 

Action by Pinkney O. Brock against the Standard Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Robt. A. Sowder, of Lubbock, for appellant. 

Howard & Burks, of Lubbock, for appellee. 

RANDOLPH, J. Appellee, Brock, filed this suit against appellant company to 
recover on an insurance policy given him to compensate him in the event of sick- 
ness. 

All matters of fact as well as of law were submitted to the trial court, and, 
upon hearing the pleadings and evidence, he rendered judgment for the plaintiff. 
From this judgment, the company has taken an appeal. 

_ The appellant makes the following propositions of error for our considera- 
tion, the decision of which controls the disposition of this case: 

_ First. That the plaintiff declaring upon an insurance policy, which he sets out 
a petition, must show that injury or loss is covered by the provisions of the 
policy. 

Second. Plaintiff, making the policy a part of the petition, which policy required 
continuous confinement to his house and therein to be regularly treated and visited 
by a physician, for which an indemnity of $100 per month was allowed, and his 
allegations showing that he was not so confined, visited, or treated, do not bring 
him within the provisions of such policy, allowing such amount of indemnity. 

_ Third. There being no evidence to show plaintiff was necessarily and con- 
tinuously confined within his home by reason of his sickness, and that he was therein 
regularly visited and treated by a registered physician for 3 months and 20 days, 
and the policy providing indemnity at $100 per month only, under such conditions, 
it was error for the court to render judgment that for 3 months and 20 days he 
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was so disabled, confined, treated, and visited, and, upon such finding, to award 
plaintiff the sum of $366.67 indemnity by reason thereof. 

The plaintiff's petition sets out the following cause of action in alleging the 
character of his sickness: 

“3. That said plaintiff, on or about the 11th day of April, 1925, went to a certain 
dentist’s office for the purpose of having a tooth extracted, to wit, Bloom & Bloom, 
dentists in the city € Lubbock, Lubbock county, Tex. That said dentists after 
examining said tooth, and without the consent or permission of this plaintiff, in- 
jected some character of medicine, which is unknown to this plaintiff, in and around 
the gum of said tooth and then did extract said tooth. That immediately there- 
after the jawbone of plaintiff became infected and swollen to the extent that plain- 
tiff was by reason thereof, and by reason of the excruciating pain suffered by plain- 
tiff, totally disabled from performing any and every kind of business and labor 
and was necessarily and continuously confined within his house and was therein 
under the professional care and attendance of and regularly visited by a legally 
qualified registered physician, within the terms, meaning, and intent of said policy, 
for a period of 3 months and 20 days, and for a period of 30 days thereafter was 
partially incapacitated from pursuing his ordinary work and occupation. 

“4. That if the court should find that plaintiff was not necessarily and con. 
tinuously confined within his home and that he was not regularly visited by a 
legally qualified registered physician, then plaintiff would show that by reason of 
the nature of his ailment and disability, to wit, the serious infection of the jaw- 
bone, the plaintiff could not obtain the necessary medical treatment in his home, 
and on account of the fact that the treatment required not only the extensive use 
of medicines of: various kinds, but required the use of the operating tools, utensils, 
and equipment usually found in a hospital or physician’s office and parlors, it was 
impossible and impractical for his physician to visit him within his home, and, 
plaintiff being a poor man, was unable to go to a hospital and continuously remain 
there until cured, and, by reason of the premises, plaintiff says that his sickness 
and disability comes within the meaning and purview of the terms of said policy 
because, he says, that if he was not continuously confined to his home that it was 
due to the absolute necessity of being carried to the doctor’s office for treatment, 
and that if his physician did not visit him within his home, neverheless, he treated 
plaintiff in his office for the reasons given above, and because it was impossible 
and impracticable to give plaintiff the necessary treatment elsewhere.” 

The following clause of the insurance policy contains the provision relied on 
to authorize the judgment in this case: 

“Paragraph E. Subject to all of the provisions and limitations of section 3 of 
the insuring clause, in the event that the insured shall suffer from any bodily 
sickness or disease not hereinafter excepted, the company will pay the monthly 
indemnity as specified in the insuring clause, per month, or at that rate for any 
proportionate part of a month, for a period not exceeding twelve (12) months, 
as the insured, solely by reason of such sickness, shall be necessarily and continu- 
ously confined within the house and therein be under the professional care and 
attendance of, and therein be regularly visited by, a legally qualified registered 
physician.” 

The plaintiff testified as follows: 


“After this policy was issued to me, I was sick. The first trouble I had was 
a bad tooth—appeared to be a bad tooth. I suffered quite a bit for something like 
a week or ten days,. and got to where I thought I had better consult a dentist 
about it, and I went down to Bloom & Bloom, dentists, and I told them I thought 
I had a bad tooth, and they made an examination of the tooth, with the result 
that they decided it ought to be extracted, and they proceeded to extract the tooth; 
and after the tooth had been extracted something like an hour or an hour and a 
half, why this trouble set in, I can’t hardly explain it, I went to several physicians, 
and they didn’t seem to understand what it was. The way it affected me was all 
the way around my face on that side, from chin to ear, on the left-hand side of 
my face. It just seemed sorter like the jawbone was fixing to break out of the 
jaw, and that continued for about 30 days or over that time. I consulted with 
some ‘four or five different physicians, Dr. Lattimore and Dr. Hall, and Doctors 
Starnes & Castleberry and others, you know, around town here; I don’t remem- 
ber who all I did consult, but some five or six physicians, and none of them could 
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give me anything for it, or give me any advice, just advised me to take asperin, 
things like that, and it didn’t have any effect on me, and it went on that way 
about four or five weeks, and of course I knew there must be something wrong, 
and I consulted Dr. Hutchinson, and he wanted to take an X-ray, and we had the 
X-ray took, and he couldn’t find anything that he thought could be the cause of 
the trouble, and then a swelling come out of my jaw here, and just gradually 
moved till it got right here, and it got to be about the size of a hen egg, and he 
decided it had better be lanced. They didn’t understand what it was caused it. 
This lump on my jaw finally got to be about the size of a hen egg. 

“When I went to Bloom & Bloom to have my tooth extracted, they injected 
something in my jaw. He didn’t say anything to me about injecting anything into 
my gums. I told him to examine the tooth, to see what he thought about it, and 
he said he thought it needed extracting, and I told him if it did to go ahead, so 
he proceeded to fix up the medicine. I didn’t ask him what it was and he fixed 
me up and said that would be all right: Of course, I went back to him several 
times after this tooth was extracted, I thought it was the jawbone might be 
involved, or something, and he examined it and couldn’t find anything; couldn’t find 
any cause for this condition. 

“I do not know what he injected into my gums. After I taken sick I wasn’t 
able to do any work. I was at home, I mean I was at the place where I was 
living, the place I called home. I wasn’t doing any work. I had a little business 
at that time. I was looking after it myself up till the time my jaw got hurt, I was 
running the place myself until I got where I couldn’t. I had this tooth extracted, 
I believe it was the 10th or 11th of April, in the year 1925. After that tooth was 
extracted, I tried to work for a few days, I forget how many days, I was around 
there for something like a week, it was something like a week until I was able to 
employ a boy to stay there. After that week was up, I was at home nursing my 
jaw» I wasn’t able to do-any work. I stayed at home continuously, in the house. 

“Occasionally J left the house; I left when I had to. I had to go down and 
take treatment from the doctor. I went to Dr. Hutchinson’s office. I went every 
morning. The reason I went down there instead of him coming to my house, they 
said they couldn’t very well take the instruments they had to use up there you 
know, and they didn’t think it would make me any worse to come to the office. 
I went there for six months continuously. As to how long I was at the house 
and the doctor’s office without work from the time my tooth was extracted, it 
was something like four months before I was able to knock around, be away 
from the house, able to do anything or knock around anywhere. The doctor 
wouldn’t permit me to work any until he dismissed me. It was six months from 
the time she commenced—six or seven months from the time the tooth was 
extracted. It was four months that I didn’t knock around any; I stayed in the 
house. I was confined to the house there, I was in all of the time. Some of the 
time I would be in such misery I wouldn’t be able to stay in the bed; I was out 
walking the floor. As to how much time I was in bed, I was just up and down, 
down and up; I couldn’t say how much of the time I was lying on the bed; there 
was most of the time I was in such misery I couldn’t sleep or do anything else. 
I didn’t continue to have my business during the time of this illness. I got a boy 
at first, but of course the business pretty soon got down to where it wasn’t paying 
anything, so I leased the place to a fellow and he couldn’t make anything, and he 
kept it something like six or eight weeks and closed it up, and it stayed closed quite 
a while, and I finally leased it to another fellow, and he stayed there a little while 
and finally closed up, and it stayed closed up.” 


The trial court found that the plaintiff was totally disabled from performing 
any and every kind of business and labor and was necessarily confined within his 
house under the professional care and attendance of a legally qualified registered 
physician within the meaning and intent of the policy sued on, for the period for 
which recovery was allowed, and was partially incapacitated for a period of 
30 days thereafter from pursuing his ordinary work and occupation. 

_ We are of the opinion that this finding is supported by the pleadings and the 
evidence. In the case of Southern Surety Co. v. Diercks, 250 S. W. 755 (writ 
denied), the Texarkana court, speaking by Judge Hodges, and considering the fol- 
owing explanatory charge given by the trial court: “Confinement to the house 
oes not necessarily mean a constant literal restraint within the house; and an 
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occasional visit to the office of her physician for treatment, or taknig exercise and 
walking as a part of the plaintiff’s treatment would not necessarily mean that she 
was not at such times confined to her house as contemplated by the policy or con. 
tract in evidence in this case”’—held that it: was the duty of the trial court to 
construe such contract, as it was in writing, and that there was no error in the 
giving of the explanatory instruction to the jury. 

Judge Conner, in an able opinion in the case of Federal Surety Co: v. Waite, 
297 S. W. 312, discusses the question here involved and the various decisions pro 
and con upon the subject, and holds in harmony with the Diercks Case, and says: 

“We approve the more liberal construction adopted by our own case last cited 
and those cited in connection therewith. The purpose that. must have been in 
the mind of the insured at the time of the taking out of her policy was that she 
would thereby be indemnified for loss of time for the period specified if occasioned 
by sickness which would totally incapacitate her from performing her usual work. 
And the policy construed as a whole, it seems to us, would naturally create such 
an impression. We think it is evident, as said in one of the cited cases, that the 
requirement that the insured must be confined within her house or home is but 
evidentiary. The only legal purpose for the insertion of such a requirement would 
seem to be that thereby a total loss of time and incapacity to labor would be shown 
with certairity. While such confinement in the house might present undoubted 
evidence of a loss of time and incapacity to labor, in this case the court: has found 
the fact that plaintiff by reason of her sickness was in fact totally incapacitated to 
labor and lost the time for which indemnity was awarded, and this finding is not 
questioned, and must therefore be accepted by us as an undisputed fact. It cannot 
therefore be said that appellant has been prejudiced by the failure of plaintiff to 
literally prove confinement to her home during the entire term of her disability.” 

The facts of total incapacity and loss of time are established by the evidence, 
and, this issue controlling the disposition of the case, we affirm the judgment of 
the trial court. 


MICHLER v. NEW AMSTERDAM CASUALTY CO., INC. (No. 416.) 
Supreme Court of New Jersey. Jan. 3, 1928. 
139 Atlantic Reporter 725. 

1. INSURANCE—ONE INSURING RESTAURANT OWNER AGAINST 
ROBBERY WAS PRESUMED TO KNOW CHARACTER OF INSURED’S 
BUSINESS AND THAT HE DID NOT KEEP BOOKS AND ACCOUNTS. 
Company insuring owner of restaurant business against loss sustained through 

robbery was presumed to know character of business carried on by insured, and, 

having required insured, who was illiterate, to answer number of questions, it is 
presumed that insurer knew that insured was not conducting business in which books 
and accounts are kept. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

2. INSURANCE—FORFEITURE CLAUSES IN INSURANCE POLICIES 
ARE NOT FAVORED. 

Forfeiture clauses in insurance policies are not favored in law. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—WHETHER REASONABLE PRECAUTION HAS BEEN 
USED TO SAFEGUARD PROPERTY INSURED AGAINST ROBBERY 
DEPENDS ON CIRCUMSTANCES OF EACH CASE. 

Whether reasonable precaution has been used to safeguard property insured 
against robbery depends on circumstances of each individual case. 
(For other cases, see Insurance, Dec. Dig. § 334[1].) 


6. INSURANCE—AMBIGUITY IN INSURANCE CONTRACT SHOULD BE 
MOST STRONGLY CONSTRUED AGAINST INSURER. 
Ambiguity in insurance contract should be construed most strongly against in- 
surer, and should be construed in sense so as not to work an injustice to assured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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7. INSURANCE—PROVISION OF ROBBERY INSURANCE POLICY RE- 
QUIRING INSURED TO KEEP BOOKS DID NOT RELIEVE INSURER 
FROM LIABILITY, WHERE INSURED DID NOT KEEP BOOKS AND 
KEEPING BOOKS WAS NOT NECESSARY TO DETERMINE IN- 
SURED’S LOSS. 

Provision of burglary .and robbery insurance policy that “unless books and 
accounts are kept by assured and loss can be accurately determined therefrom by 
company,” the company should not be liable for loss, did not relieve insurer from 
liability, where insured restaurant owner did not keep books and there was 
no evidence showing that keeping of books and accounts by assured was material 
or would have been necessary to accurately determine loss insured sustained as 
result of robbery. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 


Appeal from First District Court of Newark. 

Action by Harry Michler against the New Amsterdam Casualty Company, Inc. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

Argued January term, 1927, before Kalisch, Katzenbach, and Lloyd, JJ. 

Harley, Cox & Walburg, of Newark (Harry E. Walburg, and William H. D. 
Cox, both of Newark, of counsel), for appellant. 

William Simon, of Newark, for respondent. 

KauiscH, J. The appellant appeals from a judgment rendered against it 
in the First district court of the city of Newark, for the respondent, plaintiff below, 
in an action brought by the latter to recover the sum of $500, the loss sustained by 
him through a robbery, and against which loss he was insured by a combination 
burglary and robbery policy of insurance, issued by appellant company to him on 
February 23, 1926. 

The plaintiff was engaged in the restaurant business. On March 20, 1926, two 
men entered the plaintiff’s place of business with revolvers drawn, bound, gagged, 
and tied the plaintiff, and took from his person the sum of $450 in cash and $50.30 
from the cash register, and then decamped. The loss was immediately reported to 
the police department and also to the appellant company. The company refused to 
pay the claim. The grounds upon which the company based its refusal to pay was 
that the assured had forfeited all right to recover on his policy, in that he had 
failed to use reasonable precaution to safeguard the property against loss by rob- 
bery, and’ neglected to keep books and accounts from which the loss could be 
accurately determined. 

To the action brought, the company set up as a bar to the ——— right to 
recover upon the policy of insurance, the following provisions of the policy: 

“The company shall not be liable for any loss: (c) Unless the assured has 
taken all reasonable precaution to safeguard the property against loss by robbery; 
(d) unless books and accounts are kept by the assured and the loss can be ac- 
curately determined therefrom by the company.” 

The grounds of appeal are directed to the refusal of the trial judge to grant a 
nonsuit, and to his judicial action in giving judgment for the plaintiff. 

From the testimony, it appears that the plaintiff could neither read nor write; 
that he kept no books of account that he had no bank account; that he kept the 
proceeds derived from his business either upon his person or in'the cash register. 

The facts are not in dispute. 

The appellant’s contention that because it appeared that the plaintiff kept the 
sum of $450 on his person and $50.30 in the cash register, he therefore failed in 
safeguarding his property, and because he did not keep any books and accounts of 
his business, he forfeited the right to recover for his loss under the policy, was 
a and satisfactorily disposed of by the trial judge, as follows: 

I deny the motion for nonsuit, because so far it has not been shown to me 
how he could better safeguard his money ‘than by keeping it in his pocket, nor in 
any way indicated to me how books of account, could, in the slightest degree, help 
any one to determine the amount of money taken from a cash register; naturally 
the presumption being that the money has been recently received and placed in the 
cash’ register.” 

“As to keeping books of account, I cannot see how, if books of account had 
been kept in this case, anything beyond the $450 might appear that ought to appear, 
if there had been books of accounts.’ 
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[1] In the instant case, the assured kept a lunch room in the public market, at 
Wright street, in the city of Newark. The character of the business carried on by 
the assurred was presumably known to the insurer. It is not customary for an 
illiterate proprietor of a one-man business to keep books, and it seems to us that 
in the present case, the assured being neither able to read nor write, and it appear- 
ing from Exhibit P1, attached to the policy, that the assured was required to answer 
a number of questions, it is a fair presumption that the defendant company was 
made aware that the assured was not conducting such a business in which books 
and accounts are kept. The very nature of the business, carried on in the public 
market, by a single individual, where coffee, tea, sandwiches, etc., are served, is in 
itself sufficient to indicate that mo books or accounts are being kept other than 
in an informal way, such as in the present case by a cash register, which sums up 
the daily receipts. 

[2] Forfeiture clauses in insurance policies are not favored in law. Hampton 
v. Hartford Fire Insurance Co., 65 N. J. Law, 265, 47 A. 433, 52 L. R. A. 344. 

[3, 4] Whether or not the assured had taken all reasonable precaution to safe- 
guard the property against loss by robbery was a factual question for the trial 
judge to determine, and his finding of fact is not reviewable. It surely cannot be 
asserted as a sound legal proposition that, because the assured kept $450 in his 
pockets and $50 in cash register, he did not use reasonable precaution to safeguard 
his property. 

[5] Whether reasonable precaution has been used to safeguard property against 
robbery depends upon the circumstances of each individual case. Therefore it 
cannot be properly maintained in the instant case, where it appears that the life 
of the assured was threatened, and while in such peril the robbery was committed, 
that the loss the assured sustained by the robbery was due to a lack of reasonable 
precaution on his part to safeguard his property, for it is just as likely that, 
if the money had been contained in a steel safe, securely locked, it would have 
been no securer there against robbery, than it was in the pockets of the assured, 
under the potent and menacing influence of two loaded revolvers leveled at him. 

[6, 7] It is true that clause (d) of the policy provides, “Unless books and ac- 
counts are kept by the assured and the loss can be accurately determined therefrom 
by the company,” the company shall not be liable for such loss. 

A fair reading of the provision, bearing in mind that forfeitures are not 
favored in law, and that, where there is an ambiguity found in a contract of this 
nature, such a provision should be most strongly construed against the insurer, and 
should be construed in a sense so as not to work an injustice to an assured, leads 
us to the view that the plain meaning of the provision is that, when it becomes 
necessary to accurately determine a loss by robbery and it appears that th keep- 
ing of books and accounts is material and necessary in order to attain thai end, 
then in such a case the failure to have complied with provision (d) operates to 
defeat any liability for loss on part of the company. 
necessary to accurately determine a loss by robbery and it appears that the keep- 
keeping of books and accounts by the assured was material or would have been 
in the least helpful and necessary to accurately determine the loss of the assured, 
sustained by him as a result of the robbery. No suggestion was made, on behalf 
of the appellant, that the assured did not suffer the loss claimed by him. 

Judgment is affirmed, with. costs. 





Auto.} Jacobs v. Mechanics’ & Traders’ Ins. Co. of New Orleans 841 


AUTOMOBILE 


JACOBS v. MECHANICS’ & TRADERS’ INS. CO. OF NEW ORLEANS. 
(No. 28416.) 
Supreme Court of Louisiana. Nov. 28, 1927. 
Rehearing Denied Jan. 18, 1928. 

1. INSURANCE—FOREIGN JUDGMENT IN ACTION TO REPLEVIN STOL- 
EN AUTOMOBILE HELD NOT RES JUDICATA IN OWNER’S SUBSE- 
QUENT ACTION ON THEFT INSURANCE POLICY BECAUSE ATTOR- 
ae eee INTERVENED FOR OWNER IN REPLEVIN 
SUIT. 

Where an automobile insured against theft was stolen in this state and sold 
in another, whereupon a replevin suit for the car was instituted in the state where 
sold, by the buyer from whom it had been taken by insurance company, and in such 
replevin suit an attorney acting under authority from insurance company, but with- 
out authority from car owner intervened by affidavit for the car owner, held, that 
judgment in replevin, declaring that person who sold car to plaintiff therein had 
authority to sell car, was not res judicata in owner’s subsequent action against the 
insurance company on the insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 672.) 


2. INSURANCE—THAT OWNER REFUSED TO GO TO SISTER STATE 
TO TESTIFY IN SUIT INVOLVING STOLEN CAR DID NOT MAKE 
JUDGMENT THEREIN BINDING ON HIM IN ACTION AGAINST 
THEFT INSURER. 

Where an automobile stolen from its owner in this state was sold in another, 
and the buyer, after the car had been taken from him for the insurance company, 
instituted a replevin suit for its recovery, whereupon the insurance company re- 
quested the owner from whom stolen to go to such state ta testify in the proceed- 
ings and such owner refused, but testified under commission, held, that nis refusal 
did not make the judgment in the replevin suit binding on him so as to preclude 
his action against insurance company on his automobile theft policy. 

(For other cases, see Insurance, Dec. Dig. § 672.) 


Appeal from Civil District Court, Parish of Orleans; M. M. Boatner, Judge. 

Suit by Eugene Jacobs against the Mechanics’ & Traders’ Insurance Company 
of New Orleans, in which the defendant sets up a reconventional demand. Judg- 
ment for plaintiff, reconventional demand rejected, and defendant appeals. Affirmed. 

Spearing & Mabry, of New Orleans, for appellant. 

Jos. A. Casey, of New Orleans, for appellee. 

O’Nem1, C. J. This is a suit on an insurance policy for $3,000, insuring the 
plaintiff against loss by theft of an automobile. The insurance Company, answering 
the suit, denied that the automobile was stolen, and averred that it was taken from 
New Orleans to Natchez, Miss., and there sold for $600 to one J. R. C. Tate, by 
one J. E. Walker, also known as Isadore Le Blanc, with the consent of the plain- 
tiff, Jacobs. The insurance company set up a reconventional demand for $239.84 
for expenses incurred by the company in its effort to recover the car. On the issue 
so presented, the judge of the civil district court gave judgment in favor of the 
plaintiff for the amount of the policy and rejected the defendant’s reconventional 
demand. The defendant has appealed. 

It would serve no useful purpose to publish an analysis of the testimony on the 
question of fact whether the car was stolen by Le Blanc or was taken and sold by 
him with the consent of Jacobs. It is sufficient to say that, after considering the 
evidence, we concur in the conclusion of the ‘judge who tried the case that the car 


_' stolen by Le Blanc, who assumed the name J. E. Walker in selling the car 
o Tate. 


The only questions of law in the case relate to (1) a plea of res judicata, (2) 
the admissibility of certain evidence, and (3) a ruling of the judge refusing to grant 
the defendant a continuance. 


[1, 2] When the stolen car was located in Natchez, the insurance company sent 
an agent there who took possession of the car and placed it in charge of one San- 
ford, proprietor of a public garage. Tate then brought a replevin suit against 

anford, in the circuit court of Adams county, at Natchez, Miss. The insurance 
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company made demand upon Jacobs to go to Natchez, at the company’s expense, 
and assist in the defense of the suit, which Jacobs refused to do. He did, however, 
testify in the case, under commission, and swore that the car was stolen and that 
Le Blanc, or Walker, had had no authority to sell it. An intervention, in the form 
of an affidavit, was filed by an attorney at Natchez, saying that he represented 
Jacobs and that the latter owned the car, and praying that it be restored to him. 
Because of that intervention, the defendant in this suit pleads that the judgment 
rendered by the circuit court of Adams county, Miss., in the replevin suit, declaring 
that Le Blanc, alias Walker, had authority to sell the car to Tate, has the force and 
effect of res judicata in this case. We agree with the trial judge that the plea 
of res judicata is not well founded, because Jacobs did not authorize the 
attorney in Natchez to represent him and had no knowledge that any pleading was 
filed in his behalf. The attorney also represented the defendant Sanford, in the 
replevin suit; and in the defendant’s reconventional demand in this suit is an item 
of $58.50 for “legal expense” paid to that attorney. We have no doubt that he 
acted in good faith in filing the intervention for Jacobs, but whatever authority 
he had came from the insurance company. The company makes the alternative con- 
tention that, if the judgment rendered by the circuit court of Adams county, Miss., 
in the replevin suit, has not the force and effect of res judicata, it is none the less 
binding upon Jacobs, because of his refusal to go to Natchez and assist in the 
defense of the replevin suit. There is no showing or suggestion as to how Jacobs 
could have rendered any more assistance to the insurance company by going to 
Natchez than he did render by testifying under commission, in the replevin suit. 
There is therefore no merit im the contention that the judgment that was rendered 
in that suit is binding upon Jacobs. Counsel for the appellant cite two decisions, 
Washington Gaslight Co. v. District of Columbia, 161 U. S. 316, 14 S. Ct. 564, 
40 L. Ed. 712, and Fidelity & Deposit Co. v. Hardman, 132 La. 525, 61 So. 559, 
maintaining that one who is bound as an indemnitor or a warrantor of another 
party is bound by a judgment rendered. against such other party, if he, the indem- 
nitor or warrantor, was duly notified of the suit and had ample opportunity to 
defend it. Those decisions are not appropriate here because Jacobs was not an 
indemnitor or warrantor of the defendant Sanford or of the insurance company, 
in the replevin suit; and, besides, as we have said, there is no showing or sug- 
gestion that Jacobs could have rendered greater aid in the defense of that suit 
than he did render, or tried to render. by testifying under commission. 


The question of admissibility of evidence relates to certain ex parte statements 
made by Isadore Le Blanc and one Raymond Slate, and a woman named Edna 
Cobb, a friend of Slate, to the agents of the Department of Justice of the United 
States government in their investigation as to whether there was a violation of 
the federal law against the removal of a stolen automobile from one state to an- 
other. The judge ruled that the statements were not admissible in evidence in this 
suit. The ruling was correct because, even though the statements were made 
under oath, the affiants were not subject to cross-examination. 

The only remaining question of law relates to the judge’s ruling, refusing 
to grant the defendant a continuance in order to procure the attendance of Isadore 
Le Blanc, Raymond Slate and Edna Cobb, as witnesses. Three continuances, cov- 
ering a period of five months, had already been granted at the request of the 
defendant’s attorneys. The three witnesses, very likely, were evading the process 
of the court, for it does not appear that they have ever been found. The judge 
did not abuse his discretion in refusing to grant another continuance. 

The judgment is affirmed at appellant’s cost. 


MOLNAR v. CENTRAL MUT. AUTO INS. CO. OF DETROIT. (No. 32.) 
Supreme Court of Michigan. Feb. 14, 1928. 
217 Northwestern Reporter 770. 

INSURANCE—TO RECOVER OWNER OF STOLEN AUTOMOBILE WAS 
NOT OBLIGED TO SHOW COMPLIANCE WITH CONDITION IN 
POLICY, BUT INSURER MUST GIVE SUCH DEFENSE IN PLEA 
(CIRCUIT COURT RULE 23, § 4). 


In action on automobile theft policy, plaintiff was not required to plead or 
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prove compliance with policy requirements respecting lock, in view of circuit court 
rule 23, § 4, requiring ‘defendant to add to plea notice of such defense. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


Error to Circuit Court, Wayne County; Jos. O. Moynihan, Judge. 

Action by Joseph Molnar against the Central Mutual Auto Insurance Company 
of Detroit, Mich. Judgment for plaintiff, and defendant brings error. Affirmed. 

Argued before the Entire Bench. 

Guy W. Moore and Hal P. Wilson, both of Detroit, for appellant. 

Barbour & Martin, of Detroit (W. Ralph Delaney, of Detroit, of counsel) 
for appellee. 

Cuark, J. Plaintiff’s automobile, insured by defendant, was stolen, and suit was 
brought on the policy. The declaration follows section 5, circuit court rule 22, in 
setting forth no more than “the execution, the date, the amount of the policy, 
the premium paid or to be paid, the property or risk insured, the interest of the 
insured, and the loss.” 

The plea was the general issue. After the proofs were closed, defendant sought 
to amend its plea to give notice thereunder of a defense, and was refused. It is 
not here contended that the refusal was error. Plaintiff had verdict and judgment. 
Defendant brings error. 

The sole matter urged here is that plaintiff did not show compliance with the 
following, contended to be a condition precedent of the policy: 

“This company will pay * * * providing car is equipped with lock approved 
by the Underwriter’s Laboratories, Incorporated * * * and owner maintains the 
efficiency of such locking devices'* * * and locks car when unattended,” 

—and therefore did not make‘a case, and that the court erred in refusing, for that 
reason, to direct a verdict for defendant. We quote section 4, circuit court rule 23: 

“In a suit upon a policy of insurance, if the defendant shall rely, in whole 
or in part, upon any breach of any of the conditions, agreements, representations 
or warranties of the policy or application therefor, or upon the’ failure to perform 
or make good any promise, representation or warranty, or upon the failure to 
furnish any proof of loss, as required by the policy, there shall be added to the 
plea a notice plainly indicating the nature of the defense relied upon.” 

If a defendant would use in his defense matter covered by the rule just 
quoted, he must set it forth with his plea, and he has the burden of proving it. 
The rule is plain. It uses the word “conditions” without qualification. It makes 
no distinction between conditions, warranties, promises, and representations. A 
plaintiff is required to prove what he is required to aver in his declaration. It 
was not upon plaintiff in either pleading or proof to affirm compliance with such 
provisions of the policy or to negative breach thereof. If noncompliance or breach 
was to be averred, it was upon defendant to do it, and it could not defend on 
the ground of the claimed breach, in the absence of a notice added under its plea 
plainly indicating the nature of the defense relied upon. Douglas v. Ins. Co., 
215 Mich. 529, 184 N. W. 539; Emery v. Ocean Acc. & Guar. Co., 209 Mich. 
295, 176 N. W. 566; McLaughlin v. AEtna Life Ins. Co., 221 “Mich. 479, 191 
N. W. 224; 33 C. J. 89. 

In Mumaw v. Ins. Co., 97 Ohio, 1, 119 N. E. 132, it was held in the trial 
court that certain provisions of the policy constituted conditions precedent, and 
that the burden was on the plaintiff to prove compliance with those conditions. In 
reversing, the appellate court said: 

“All of the provisions referred to were included in the policy for the benefit 
of the defendant. Nonfulfillment of them is matter of defense to be alleged and 
proved by defendant. Any other rule would impose unreasonable hardships on 
the plaintiff.” 

In Chambers v. Northwestern Mut. Life Ins. Co., 64 Minn. 495, 67 N. W. 
367, 58 Am. St. Rep. 549, a question for decision was: 

“Was the burden on the plaintiff to allege and prove the truth of the answers 


to the questions contained in the application, or was it upon the defendant to allege 
and prove their falsity?” 


The court said: 
_ “Tt is more in the nature of a defeasance, where the insured contracts that, 
if the representations made by him are not true, the policy shall be defeated 
and avoided. But, even if these warranties are to be deemed conditions precedent, 
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it has become settled in insurance law, for practical reasons, that the burden is on 
the insurer to plead and prove the breach of the warranties.” 

Judgment affirmed. 

North, Fellows, Wiest, McDonald, and Sharpe, JJ., concur. 

Flannigan, C. J., and the late Justice Bird took no part in this decision. 


LARSEN v. GENERAL CASUALTY & SURETY CO. (No. 92). 
Supreme Court of Michigan. Feb. 14, 1928. 
217 Northwestern Reporter 906. 

1. INSURANCE—DEFENSE THAT INSURED UNDER LIABILITY POLICY 
FAILED TO GIVE WRITTEN NOTICE OF ACCIDENT HELD NOT 
AVAILABLE WITHOUT GIVING NOTICx, OF SUCH DEFENSE UN- 
DER GENERAL ISSUE (JUDICATURE ACT, c. 14, § 12; CIRCUIT 
COURT RULE 23, § 4). 

In suit by insured for reimbursement under liability policy, defense of insur- 
ance company that insured ‘failed to give immediate written notice of accident, 
together with full information to company, held not available, where company failed 
to give notice of such defense under general issue, in view of Judicature Act (Pub. 
Acts 1915, No. 314), c. 14 § 12, and circuit court rule 23, § 4, requiring that, in 
suits upon insurance policies, breach of condition shall be set out by adding to plea 
notice plainly indicating the nature of the defense relied on. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


2. INSURANCE—INSURER, DEFENDING POLICY FOR BREACH OF CON- 
DITION, MUST GIVE NOTICE OF PARTICULAR DEFENSE WHE- 
THER CONDITION WAS PRECEDENT OR SUBSEQUENT (JUDI- 
CATURE ACT, c. 14, § 12; CIRCUIT COURT RULE 23, § 4). 

Under circuit court rule 23, § 4, providing that insurance company which 
relies on breach of any of the conditions of the policy must add to plea notice 
plainly indicating nature of defense relied on, and under Judicature Act (Pub. 
Acts 1915, No. 314), c. 14, § 12, notice of defense is required, irrespective of whe- 
ther condition alleged to have been violated is condition precedent or condition 
subsequent. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Error to Circuit Court, Manistee County; Hal L. Cutler, Judge. 

Action by Lawrence A. Larsen against the General Casualty & Surety Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 

Argued before the Entire Bench, save Flannigan, C. J. 

Max E. Neal, of Manistee, and A. W. Penny, of Cadillac, for appellant. 

Howard L. Campbell, of Manistee, for appellee. 


Birb, J. Plaintiff had ‘an accident while driving his automobile on the highway. 
Riding with him as his guests were Charles Nungessor, Morland Nungessor, Joe 
Myers, and Andrew Nelson. Charles Nungessor and Andrew Nelson were injured. 
Charles Nungessor soon after recovered a judgment against plaintiff on the ground 
of his negligence. Plaintiff held a policy of indemnity in defendant’s company. 
Defendant was notified according to the terms of the policy, and defended. That 
trial took place in the same court in which this case was tried. Soon after the 
conclusion of the Nungessor trial, plaintiff went to Oklahoma, and remained away 
two years. When he returned, suit was begun and judgment taken against him 
by Andrew Nelson, for negligent operation of the car. It was to recover the 
indemnity on this judgment that the present suit was begun against the defendant. 
When plaintiff received the summons in the present case, he sent it to the defendant, 
in accordance with the terms of the policy, with the information that it was for 
injuries growing out of the same accident that was involved in the Nungessor 
Case. Defendant made no reply. It did, however, later plead the general issue 
in the present case, but offered no proofs. Counsel for defendant sat by and objected 
to plaintiff’s proofs, and at the close moved for a directed verdict because the 
proofs did not show that plaintiff had given the notice required by condition B 
of the policy: 

“Condition B. Upon the occurrence of an accident, the assured shall give im- 
mediate written notice thereof, with the fullest information obtainable at the time, 
to the executive officer of the company in Detroit, Mich., or to its duly authorized 
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agent. If a claim is made on account of such accident, the assured shall give 
like notice thereof, with full particulars.” 

Plaintiff also moved for a directed verdict. The trial court complied with 
plaintiff's request, and directed a verdict for him of $3,260.65, the amount of the 
Nelson judgment. 

Error is assigned by defendant. Defendant’s counsel says the questions 
involved are: (a) Was notice of the accident of May 18, 1921, immediately there- 
after given, and, if so, did such notice satisfy the requirements of the policy? 
(b) Was the notice of the accident, as required by the policy, waived? 

[1] Plaintiff asserts that the question involved is whether defendant can raise 
those defenses without giving notice thereof under the general issue. 

1. If plaintiff be right in his contention, the questions raised by defendant are 
immaterial. Therefore his contention should be first examined. 

The Judicature Act (Pub. Acts 1915, No. 314) provides: 

“To entitle a defendant to avail himself of any matter of defense, which, accord- 
ing to the practice as it has heretofore existed, was required to be pleaded specially, 
or of which a special notice was required to be given under the general issue or 
other general plea, such defendant shall annex to his plea of the general issue a 
notice to the plaintiff, briefly stating the precise nature of such matter of de- 
fense.” Chapter 14, § 12. 

The practice, as it has heretofore existed, has been to require notice under 
the general issue of such defenses. A rule of court requiring it has been in exist- 
ence since 1869. This rule is still in force, and provides: 

“In a suit upon a policy of insurance, if the defendant shall rely, in whole 
or in part, upon any breach of any of the conditions, agreements, representations 
or warranties of the policy or application therefor, or upon the failure to perform 
or make good any promise, representation or warranty, or upon the failure to 
furnish any proof of loss, as required by the policy, there shall be added to the 
plea a notice, plainly indicating the nature of the defense relied upon.” Circuit 
Court rule 23, § 4. 

The view which this court has taken of the rule is found in many of its reports. 
In Hare v. Workingmen’s Mut. Pro. Ass’n, 151 Mich. 225, 114 N. W. 1009, defend- 
ant sought to show: (a) The suit was not begun within the time limited in the 
policy; (b) proofs of loss were not delivered within the time limited in the policy; 
(c) no notice had been given that the insured had changed his occupation. 

This court, in holding that these defenses were not permissible, said: 

“Plaintiff contends, in accordance with the decision of the circuit judge, that 
none of these questions can be raised under the plea of the general issue alone. 
We are of the opinion that the circuit judge did not err in holding that, under 
the provisions of circuit court rule 7, a special notice was required to authorize 
the defenses sought to be made under the plea of the general issue”—citing Cronin 
v. Fire Ass’n, 112 Mich. 106, 70 N. W. 448; Malicki v. Guaranty Fund Life Society, 
119 Mich. 151, 77 N. W. 690. 

_ The question was again discussed in O’Neill v. Ins. Co., 155 Mich. 564, 119 
N. W. 911, and Mr. Justice Grant, speaking for the court, said: 

_ “It is further claimed that plaintiffs cannot recover because no notice was 
given to the defendant of the fire, and no proofs of loss were furnished in com- 
pliance with the requirements of the policy, and that the same were not waived. 
These defenses are not open to the defendant because it gave no notice ot them 
in its pleadings.” Hare v. Pro. Ass’n, 151 Mich. 225, 114 N. W..1009,.and authori- 
ties there cited. 


om See, also, Lessnau v. Catholic Order of Foresters, 163 Mich. 121, 128.N. W. 


It is quite evident that, if the section of the Judicature Act quoted be con- 
strued with rule 23 and the holdings of the court thereon, the circuit judge ‘was 
right in his conclusion. If we consider nothing but the rule of court, we think 
the trial court reached the right conclusion. 


[2] But counsel argues that a distinction is made between conditions precedent 
and conditions subsequent; that a condition subsequent requires a notice, but a 
condition precedent does not; that condition B is a condition precedent, and there- 
fore notice was unnecessary. This is the rule in some of the states, atlhough there 
18 some disagreement over it elsewhere. It is clear, however, that the common- 
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law rule does not obtain in Michigan on this question of practice. Our practice 
is controlled by the court rule, which provides that, if defendant shall rely upon 
any breach of any of the conditions, etc., he shall give notice. It will be noted 
that no exception in favor of conditions precedent is made. The court rule covers 
precedent, as well as subsequent, conditions. The annotator of the article of insur- 
ance in Corpus Juris, in stating the general rule, notes the fact that the general 
rule is not in force in Michigan, but is controlled by a court rule. 33 Corpus 
Juris, pp. 100, 101. 

The learned counsel for the defendant grows somewhat impatient over the 
fact that this is a technical point. It is a technical point, but counsel, in his zeal 
for his client, evidently overlooks the fact that he is standing upon ground quite 
as narrow when he insists that notice of the accident should have been given to 
the defendant in writing instead of orally. 

We think the trial court was right in his conclusion, and the judgment must 
be affirmed. 

The foregoing opinion was prepared by the late Justice Bird, and is now 
adopted as the opinion of the court. 

North, Fellows, Wiest, Clark, McDonald, and Sharpe, JJ., concur. 


WEHRHAHN vy. FT. DEARBORN CASUALTY UNDERWRITERS 
OF CHICAGO, ILL. 
St. Louis Court of Appeals. Missouri. 
Jan. 10, 1928. 
. 1 Southwestern Reporter (2d) 242. 

3. INSURANCE—UNDER CONTRACTS OF INDEMNITY AGAINST LOSS, 
INSURER BECOMES LIABLE ONLY WHEN ASSURED HAS SUF- 
FERED AND PAID LOSS, WHEREAS INSURER’S OBLIGATION UN. 
DER CONTRACT OF INDEMNITY AGAINST LIABILITY FIXES 
WHEN LIABILITY ATTACHES. 

Under contracts of indemnity against loss, insurer does not become liable until 
loss has actually been suffered and assured has paid the loss; whereas, under 
contracts of indemnity against liability, obligation of insurer becomes fixed when 
liability attaches to the assured. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


4. INSURANCE—ALL PROVISIONS OF LIABILITY POLICY MUST BE 
ee AND AMBIGUITY RESOLVED IN FAVOR OF AS- 
SURED. 

In ascertaining meaning of liability policy, all provisions of policy must be 
considered, and, if terms are uncertain or ambiguous, that meaning must be given 
them which is most favorable to the assured. 


(For other cases, see Insurance, Dec. Dig. § 146[1, 3].) 


5. INSURANCE—POLICY INDEMNIFYING ASSURED AGAINST LOSS 
BY LIABILITY ON ACCOUNT OF PERSONAL INJURIES, CONTAIN- 
ING NO “NO ACTION” CLAUSE, RENDERED INSURER LIABLE ON 
FINAL JUDGMENT AGAINST INSURED, AND SUBJECT TO GAR- 
NISHMENT BY JUDGMENT CREDITOR. ; 
Policy by which insurer agreed to indemnify and insure assured against any 

loss by reason of liability imposed on assured for damages on account of per- 

sonal injuries, including agreement to defend actions against assured and pay 
costs, without “no action” clause, which prevents recovery unless assured has actu- 
ally suffered loss, held policy of indemnity against liability, under which insurer 
was liable to assured and subject to garnishment process at time assured’s liability 
was fixed by final judgment, though assured had not paid judgment recovered against 
him, and had not suffered actual loss. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from St. Louis Circuit Court; H. A. Hamilton, Judge. 

Action by Carl Wehrhahn against Cornelius D. Moynihan, in which, after the 
recovery of judgment against defendant, plaintiff instituted garnishment proceed- 
ings against the Ft. Dearborn Casualty Underwriters of Chicago, Ill. Judgment 
for plaintiff in the garnishment proceedings, and the garnishee appeals. Affirmed. 

Geers & Geers, of St. Louis, for appellant. 
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Sterling P. Bond and James J. O’Donohoe, both of St. Louis, for respondent. 

Becker, J. On July 19, 1923, the garnishor. as plaintiff, commenced an action 
in the circuit court of the city of St. Louis against Cornelius D. Moynihan, as 
defendant, for personal injuries sustained by him on May 11, 1923, when he was 
struck and injured by an automobile owned, controlled, maintained, used, and oper- 
ated by Moynihan. Moynihan carried a policv of insurance with the garnishee, 
Ft. Dearborn Casualty Underwriters, indemnifying him against any loss by reason 
of liability imposed by law upon the assured for damages on account of bodily 
injuries suffered by any person by reason of the ownership, maintenance, or use 
of the automobile involved in the accident. The policy also provided that the 
Underwriters would defend, in the name of Moynihan, any action brought against 
him to enforce a claim for bodily injuries, whether groundless or not, and under 
that clause of the policy the garnishee herein defended the suit. The trial in that 
case resulted in a verdict and judgment against the defendant Moynihan and in 
favor of the plaintiff for $1,797. A motion for new trial was in due course over- 
ruled. No appeal was taken. 

Execution was issued on this judgment and returned nulla bona, and thereon 
a summons in garnishment was issued and served upon the appellant, Ft. Dearborn 
Casualty Underwriters, as garnishee. The garnishor filed the conventional inter- 
rogatories to be answered by the garnishee, which answers in effect denied any 
indebtedness on the part of the garnishee to the defendant Moynihan. The reply 
of the garnishor was to the effect that, at the time of the service of the writ of 
garnishment upon the. garnishee, said garnishee was indebted to Moynihan, defend- 
ant, and the garnishor (judgment creditor) in the sum of $1,797, together with 
the costs in the damage suit, in which the garnishor had judgment against the 
defendant Moynihan, by reason of an indemnity policy issued by the garnishee 
to the defendant Moynihan, by which policy the garnishee agreed to indemnify 
said Moynihan, defendant, against loss by reason of liability imposed by taw upon 
the assured for damages on account of bodily injuries, etc. 

It is conceded that the garnishor had judgment against the defendant Moynihan 
in a suit defended by the garnishee in the name of the defendant; that a liability 
policy had been issued by the garnishee, which was in effect at the time plaintiff 
was injured, and that the said policy covered the automobile owned and operated 
by the defendant Moynihan at the time of said injury; and that no sum had been 
paid the defendant Moynihan by the garnishee on account of said policy. On a 
trial of the case the jury returned a verdict finding that the garnishee was indebted 
to the defendant Moynihan in the sum of $2,116.36. From the resulting judgment, 
the garnishee in due course brings this appeal. 


{1, 2] It needs no citation of authorities to the general rule that in garnish. 

ment proceedings the plaintiff in the action acquires no greater rights against the 
garnishee than the defendant himself possesses. Service of the garnishment order 
does not operate as an assignment, legal or equitable, of the debt due from the 
garnishee to the defendant, nor establish as between the plaintiff and the garnishee 
the relation of creditor and debtor; but it does give the plaintiff the statutory 
tight to collect from the garnishee any debt due from the garnishee to the defend- 
ant, not in excess of the amount due -from the defendant to the plaintiff, and, in 
default of voluntary payment by the garnishee, the right to have execution there- 
for. If, therefore, in the present case, the assured had a present right of action 
against the insurer, the judgment of the circuit court must be affirmed. 
_ [3] The defendant insurer here contends that the policy of insurance in ques- 
tion is a contract solely of indemnity against actual loss sustained by the assured, 
and not a contract by which the insurer guarantees the payment of any obligation 
or liability of the assured. ' There is a well-recognized difference between contracts 
of indemnity against loss and contracts of indemnity against liability. In the 
former the insurance company does not become liable until loss has actually been 
suffered, and the amount of the insurance does not become available until the 
assured has paid the loss: whereas, in the latter case, the obligation of the insurance 
company becomes fixed when the liability attaches to the assured. Klotzbach v. 
Insurance Ass’n (Mo. App.) 267 S. W. 39; Conqueror Zinc & Lead Co. v. Insur- 
ance Co., 152 Mo. App. 332, loc. cit. 338, 133 S. W. 156; Most v. Insurance Co. 
(Mo. App.) 196 S. W.- loc. cit. 1064; Century Realty Co. v. Insurance Co., 179 
Mo. App. loc. cit. 144, 161 S. W. 630. 
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Appellant, insurer here, as supportine its contention that the instant policy is 
one of indemnity against loss, cites a number of cases, an examination of which 
discloses that the policy construed in each of them contains a “no action” clause, 
which in effect provides that no action shall lie against the company to recover for 
any loss thereunder, unless it shall be brought by the assured himself, to reimburse 
him for loss actually sustained and paid by him in satisfaction o* a judgment after a 
trial of the issue. Here, however, the contract of insurance does not contain a 
“no action” clause, and consequently we therefore interpret the contract in light 
of the authorities which have passed upon policies of this character which do not 
contain said clause. 

We note at the outset that under the terms of the policy the insurer agrees to 
indemnify and insure the assured against any loss by reason of liability imposed 
by law upon the assured for damage on account of personal injuries suffered by 
any person, etc., and that amongst other provisions in the policy the insurer agrees: 

“(A) To defend in the name and on behalf of the assured any suit brought 
against such assured to enforce a claim, whether groundless or not, for damage 
suffered or alleged to have been suffered on account of the bodily injury or the 
death or damage to or destruction of property covered by the policy in question. 

“(B) To pay all costs taxed against the assured in any legal procedure against 
the assured, defended by the underwriters, in accordance with the foregoing agree- 
ment.” 

Other provisions of the policy provide that: 

“(4) The assured shall notify the underwriters immediately upon the occurrence 
of any accident or loss or claim or suit, and that he shall deliver to the insurer 
copies of all documents and papers served upon him and give the best information 
obtainable in the premises, and that the assured shall aid the insurer in effecting 
settlements, secure information and evidence, the attendance of witnesses, and 
the procurement of appeals or like proceedings.” 

“(11) That no suit or action on the policy for the recovery of any claim shall 
be sustainable in any court of law or equity, unless the assured shall have fully 
complied with all the foregoing requirements, nor unless commenced within 12 
months next after the happening of the loss.” 

This court, in the case of Century Realty Co. v. Frankfort Marine, Accident 
& Plate Glass Ins. Co. and Travelers’ Ins. Co., 179 Mo. App. 123, 161 S. W. 
624, had before it for construction two policies which contained in effect the several 
provisions (set out supra) which are found in the policy before us; one of the 
policies contained a “no action” clause, the other did not. After a review of many 
cases, the court, with reference to the policy without the “no action” clause, came 
to the conclusion that the better authorities led to the result that, under this 
form of policy, the right of action of the assured does not depend upon judgment 
first being rendered against it and payment made by it thereof, but that the right 
of the assured to the indemnity accrues when the accident occurs for which the 
assured is liable. 


The Supreme Court of Oklahoma, in the case of Maryland Casualty Co. v. 
Peppard, 53 Okl. 515, 157 P. 106, construed an indemnity policy in effect identical 
to the one before us, and held the policy one against liability. The following quo- 
tation from that case shows the reasoning applied to reach said result: 


“From an examination of the opinions in the cases sustaining what may be 
called the majority rule we are unable to say to what extent the courts rendering 
them were influenced by the ‘no action’ clause in reaching their conclusions. How- 
ever, if any of these cases hold that the phrase ‘indemnify against loss from the 
liability imposed by law upon the assured for damages on account of bodily in- 
juries,’ standing alone, literally means ‘indemnity against loss from the liability 
imposed by law upon the assured for damages on account of bodily injuries which 
have been actually paid or extinguished by the assured,’ we cannot agree with 
them. ‘Loss from liability’ literally means loss which arises immediately upon 
one becoming liable to another, not loss which arises immediately upon such liability 
being paid or extinguished. ‘Liability’ is defined in Webster's New International 
Dictionary as ‘that which one is under obligation to pay, or for which one is liable. 
In our judgment, it is faulty reasoning which leads to the conclusion that one can 
suffer no loss if he is unable to pay that which he is under obligation to pay. 
Many modern business men, we dare sav. would deem the loss of money insignifi- 
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cant compared to the loss of good name, not to mention other losses which inevit- 
ably follow inability to meet honest obligations. However, as upon this literal inter- 
pretation the actual amount o1 recovery might become somewhat obscure, and 
such contracts, as thus construed, are practically unknown to the casualty insurance 
business, it would be more reasonable to assume that the parties intended the con- 
tracts should belong to one of the two well-known classes into which such con- 
tracts have been generally divided by the companies extensively engaged in the 
casualty insurance business, to wit, ‘policies to indemnify against loss’ and ‘policies 
to indemnify against liability.” It may be well to state here that the difference 
between the two classes of contracts is that upon the former an action cannot be 
brought and a recovery had until the liability is discharged, while upon the latter 
the cause of action is complete when the liability attaches. 

“It seems quite clear to us that, while the clause of the policies under dis- 

cussion herein contains some of the elements of both classes, it does not precisely 
fit either. The rule is that, when the evidence of the agreement furnished by the 
contract itself is not plain and unmistakable, but is open to more than one inter- 
pretation, the reasonableness of one meaning as compared with the other, and the 
probability that men in the circumstances of the parties would enter into one agree- 
ment or the other, is competent for consideration on the question as to what the 
agreement was which the written contract establishes. Kendall v. Green, 67 N. H. 
557, 42 A. 178. In view of all the circumstances surrounding transactions of this 
kind, we are of the opinion that it is more in harmony with right, justice, and 
reason, and the rules governing the construction of contracts of insurance, which 
are always prepared by the insurer, to hold that the policies before us indemnify 
the assured against liability. In American Employers’ Liability Ins. Co. v. Fordyce, 
62 Ark. 562, 36 S. W. 1051, 54 Am. St. Rep. 305, the court, construing a similar 
policy, said: ‘This is plainly a contract to pay liabilities.” To the same effect are 
American Employers’ Liability Ins. Co. v. Fordyce, supra; Lewinthan v. Travelers’ 
Ins. Co., 61 Misc. [Rep.] 621, 113 N. Y. S. 1031; Clark v. Bonsal, 157 N. C. 270, 
72 S. E. 954, 48 L. R. A. (N. S.) 191. In all of these authorities, as well as in 
Anoka Lumber Co. v. Fidelity & C. Co., 63 Minn. 286, 65 N. W. 353, 30 L. R. 
A. 689, Sanders v. Frankfort Marine, Acci. & Plate Glass Ins. Co. [72 N. H. 
485, 57 A. 655, 101 Am. St. Rep. 688], supra, Hoven v. Employers’ Liability Assur. 
Corp. (Hoven v. West Superior Iron & Steel Co.) 93 Wis. 201, 67 N. W. 46, 
32 L. R. A. 388, and Fenton v. Fidelity & C. Co., 36 Or. 283, 56 P. 1096, 48 L. 
R. A. 770, 78 Am. St. Rep. 792, provisions similar to those hereinbefore set out, 
marked ‘c’, ‘d’, and ‘e’, reserving the right in the insurer to settle and defend actions 
against the assured, etc., are considered as furnishing evidence that the contract 
was one of indemnity against liability. 
_ “We are also impressed by this consideration. It seems to us there is cogency 
in the reasoning that by undertaking the defense the company elected to treat the 
plaintiff's cause of action,” if he had any, “as covered by its policy, and, when it 
substituted itself and its judgment for that of the assured, both plaintiff and defend- 
ant have a right to insist that the final judgment establishes the liability and debt 
of the company to the assured.” 

We note that this court has cited with approval Maryland Cas. Co. v. Peppard, 
Supra, as to the meaning of the phrase “to indemnify against loss by reason of 


ge — by law.” See McManus v. Tralles (Mo. App.) 253 S. W. 406, 
oc. cit. 410, . 


In Ravenswood Hospital v. Casualty Co., 280 Ill. 103, 117 N. E. 485, where 
a policy insured “against loss from liability imposed by law for damages on account 
of injury or death sustained by a patient while under treatment.” The Supreme 
Court of Illinois held that, when judgment was entered against the insured, “the 
loss on account of such liability was sustained.” As to an indemnity policy contain- 
ing a somewhat similar provision, the same conclusion was reached in Nolan v. 


Insurance Co., 219 Ill. App. 531. .And in Murgic v. Casualty Co., 234 Ill. App. 
650, it was held that: 


¥ “Where appellee was insured against any loss by reason of the liability imposed 
y law upon him for damages on account of bodily injuries accidentally suffered 
y any person by reason of his ownership or use of his car, it was not incumbent 


_ appellee to prove payment of the judgment before filing suit against the 
rer. 
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In Minnesota policies of the character in question here, even though they 
contain the so-called “no action” clause, have been held to permit the insured to 
recover on the policy after judgment, without having paid same. In Reilly y. 
Linden, 151 Minn. 1, 186 N. W. 121, the court held: 

“In an action brought by a third party against the insured under an indem- 
nity policy, where the insurer assumes the defense as it agreed to do under the 
policy, a judgment in the action becomes as between plaintiff, defendant and the 
insurer, a liability or debt owing unconditionally by the insurer to the insured, which 
may be reached by garnishment.” 

In Anoka Lumber Co. v. Fid. & Cas. Co., 63 Minn. 286, 65 N. W. 353, 30 L. R. 
A. 689, the policy there in question contained the usual “no action” clause but 
plaintiff was allowed to recover by garnishment. In the course of the opinion the 
court said: 

“If the plaintiff is forbidden to settle a claim for an accident of this kind, 
we fail to see how it is imperative upon him to pay a judgment rendered against 
him upon such claim, as a condition precedent to his right of recovery. The insur- 
ance company, by the terms of its own policy, has taken into its own hands the 
whole machinery for settling such claim, and will not allow the employer to do 
n” 

In Patterson v. Adan, Maryland Cas. Co., Garnishee, 119 Minn. 308, 138 N. W. 
281, 48 L. R. A. (N. S.) 184, where the court had before it an indemnity policy 
“against loss by reason of liability imposed by law upon the assured for damages 
on account of bodily injuries,” and which policy contained a “no action” clause, 
it held that: 

“* * * In a policy such as this, where the company has come into the litiga- 
tion and assumed exclusive control thereof under its contract, it recognizes a 
liability, if it fails to defend successfully, to pay the assured the amount of the 
judgment it so permits to be established, not exceeding the sum stipulated in the 
policy, and also that, as to the plaintiff, it should be considered that such judg- 
ment is a debt due the assured from the company, and not dependent on any 
contingency. Payment of the judgment, so far as the rights of the company are 
concerned, in such case, is a mere pro forma matter, and not a condition precedent 
to its liability to defendant under plaintiff’s garnishee proceeding.” 

In another jurisdiction the same result is arrived at by a different process of 
reasoning. In Davies v. Casualty Co., 89 Wash. 571, 154 P. 1116, L. R. A. 1916D, 
395, 398, in an indemnity policy containing a “no action” clause, the court, in the 
course of the opinion, ruled: 


“The casualty company in effect says to Mrs. Davies that, if the coal company 
will pay her at one end of the desk, the casualty company will repay the coal com- 
pan at the other end. Not one thing besides, does it argue, is wanting to its 
liability except this formula. On that process it insists, not because when the 
coal company shal! have first paid and the casualty company shall then have given 
reimbursement there will result to it a right, claim, or even a salvage interest against 
the coal company or its assets, but because it wishes the thing done in just that 
way. It will pay a moment after, not a moment before, the coal company pays. 
If the latter will but get a loan for a few moments from some one else and pay 
the judgment, then the casualty company will hand it a check, perhaps long previ- 
ously prepared. Such mummeries are ill favored by the law. Technicality, indeed, 
is not only respectable, but is to be enforced by courts when even a remote right 
is exposed to danger. When technicality is invoked, however, to avoid an obliga- 
tion morally established, the common law usually finds in its arsenal some weapon 


with which to confront it ‘and to make that a legal which is already a moral 
debt. * * * 


“But in taking over the defense, the insurer assumes a feature of a liability 
contract as distinguished from an indemnifying contract. When an accident occurs, 
he hurries to protect the assured and himself from liability by defeating the claim- 
ant in advance. But when the claimant has been successful, the insurer, falling 
back on the other theory, argucs that he is not a liability insurer, only a reim- 
bursement insurer. This shifting subjects him to the familiar doctrine of estoppel 
by election in inconsistent positions. The law does: permit him to have the exemp- 
tions of a reimbursement engagement, but he can not have the benefits of a lia. 
bility engagement at the same time. If he wishes to rely upon the former, he may 
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continue to do so under the words of his contract and leave the defense to the 
assured. When he takes over the defense himself, he will not be heard to say that 
he has not assumed the position of a liability insurer. Accordingly, we. hold that, 
by conducting the defense, the employer’s insurer waived the right to exact pre- 
payment by the assured, and that, on the final judgment of Davies against the 
coal company, ‘loss’ matured. The policy, as one of reimbursement, could then 
be eitheg sued on by the assured or be assigned.” 

In Elliott v. Life Ins. Co., 100 Neb. 833, 161 N. W. 579, L. R. A. 1917C, 1061, 
the court held: 

“Where, according to the terms o* an indemnity policy, an insurance company 
has taken sole and exclusive charge of the defense of an action against the insured 
for damages for the death of the latter’s employe and a judgment has been ren- 
dered against the insured, the liability of the insurance company is subject to 
garnishment where the insured is insolvent, notwithstanding a provision that ‘no 
action shall: lie against the company to recover for any loss or expense under this 
policy unless it shall be brought by the assured for loss or expense actually sus- 
tained and paid in money by him after actual trial of the issue.’ ” 

Again, in Griffin v. Gen. Cas. & Surety Co., 231 Mich. 642, 204 N. W. 727, the 
court, among other things, held that: 

“Where * * * the insurer, under its policy, took exclusive charge of the defense 
of an action for personal injuries against the insured, insurer is estopped to deny 
liability for the amount of the judgment rendered against the insured on the ground 
that the insured had not yet satisfied said judgment.” 

And in Blanton v. Cotton Mills Co., defendant, and Kan. City Cas. Co., Garn- 
ishee, 103 Kan. 118, 172 P. 987, L. R. A. 1918E, 541, the court ruled that, where 
the insurance company assumes control of the defense of suits upon the claims of 
employes of the insured, the contract should be regarded as one to indemnify the 
insured against liability, and that the casualty company is subject to garnishment 
at the suit of a judgment creditor of the insured. 

[4] In ascertaining the meaning of the policy in question, all the provisions of 
the policy must be considered and if the terms are uncertain, or are susceptible 
of two meanings, that meaning is to be given which is more favorable to the 
assured. This, rule of law is sustained by a long line of cases down to the recent 
case of Swanson et al. v. Casualty Co. (Mo. Sup.) 287 S. W. 455. 

[5] In line with our ruling in the case of Century Realty Co. v. Frankfort 
Marine, Accident & Plate Glass Ins. Co. and Travelers’ Ins. Co., supra, construing 
the language in the policy before us, this contract, in our view, cannot be viewed 
other than as an indemnity against liability, It follows, under the conceded facts 
in the case, that, when plaintiff brought this action, the defendant was indebted 
to the insured under the policy of indemnity in question, and that the judgment 
is for the right party. 

It is ordered affirmed. 

Daues, P. J., and Nipper, J., concur. 


CORRIGAN v. NATIONAL. MOTOR UNDERWRITERS. (No. 16101). 
Kansas City Court of Appeals. Missouri. Jan. 3, 1928 
Rehearing Denied Jan. 23, 1928. 
1 Southwestern Reporter (2d) 845. 
1, INSURANCE—RESIDENT AGENT OF FOREIGN INSURANCE COM- 
rad MAY BIND PRINCIPAL BY ORAL CONTRACT OF INSUR- 


A resident agent of a foreign insurance company may bind his principal by 
oral contract of insurance. 


(For other cases, see Insurance, Dec. Dig. § 131[2].) 


2. INSURANCE—ORAL CONTRACT, MADE BY CORPORATION OR 
AUTHORIZED AGENT, MAY BE BINDING. 
A parol contract may be binding on a corporation, if made by it or by an 
authorized agent. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 
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3. INSURANCE—ORAL CONTRACT BY ATTORNEY IN FACT FOR SuB- 
SCRIBERS IN INTERINSURANCE EXCHANGE HELD VALID AND 
BINDING ON INSURANCE COMPANY (REV. ST. 1919, § 6385). 

An oral contract of insurance by an attorney in fact for subscribers in an inter- 
insurance exchange, having sole and complete charge of affairs, held valid and 
binding on insurance company; there being nothing in Rev. St. 1919 § 6385, or any 
other statute, prohibiting such contracts. 

(For other cases, see Insurance, Dec. Wig. § 12%.) 


Appeal from Circuit Court, Platte County; Guy B. Park, Judge. 

Action by E. K. Corrigan against the National Motor Underwriters. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Dave Dabbs, of Kansas City, and Roscoe P. Conkling, of St. Joseph, for 
appellant. 

Burns & White, of Kansas City, for respondent. 

ARNOLD, J. This is an action to recover on a verbal contract of insurance. 
The cause was tried to the court, and there was a finding and judgment for plain. 
tiff in the sum of $3,133.28. After motions for a new trial and in arrest were over- 
ruled, defendant has appealed. 

At the request of defendant, the court made a finding of facts, which defendant 
adopts as the facts in the case for the purpose of this appeal. Plaintiff adopts said 
statement in part. In addition to the facts stated in the court’s finding, plaintiff 
calls attention to the abstract of the record to the effect that A. J. Hagele, who 
was the manager for the attorney in fact corporation, testified that, after notice 
of the accident, out of which plaintiff’s loss arose, he looked up the records to 
see whether a policy had been issued, and found no record, but, notwithstanding 
that fact, he offered a small setthkement for the damages, and employed an attorney 
to defend the action; that, of the group of persons insured at the same time as 
plaintiff, they had received no written applications, but had paid some losses arising 
out of those risks. With this addition plaintiff adopts as nis own the statement 
of facts reflected in the finding of the court. Such finding of facts is rather volu- 
minous, and we do not feel warranted in setting it out in full. The salient points 
therein are as follows: ; 

“(1) That defendant was a reciprocal association organized under the laws of 
Illinois and licensed in Missouri. 

“(2) That the defendant was engaged in the general business of writing lia- 
bility insurance on automobiles. 

“(3) That E. O. Heim, at the time in issue, was general agent for the defend- 
ant, and was furnished blank policies to fill in, issue, and deliver; that he collected 
premium, and received notice of losses and accepted risks of insurance. 

“(4) That in September, 1924, the defendant, through the said agency, orally 
agreed to insure the plaintiff over a period of time covering the date of the loss 
sued for. 

“(5) That the plaintiff paid the premium for the insurance. 

ae’ That the plaintiff had an accident with the insured automobile, and injured 
a child. 

“(7) That the plaintiff notified the defendant of the accident. 

“(8) That the defendant’s adjuster, acting for the defendant, investigated the 
loss, took charge of the case, and notified plaintiff to have nothing to do with 
the case. 

“(9) That the plaintiff was sued and gave the petition and summons to the 
defendant, and the defendant took charge of, and defended, the case unsuccessfully, 
and argued a motion for a new trial, which was overruled. ee 

“(10) That, after all the above, defendant for the first time denied any liability 
on account of said accident, suit, claim, and injuries to said child. é ‘ 

“(11) That the plaintiff then paid the judgment, and settled the claim with 
the child’s parents. 

“(12) That the plaintiff’s total loss was $2,999.80. ra 

“(13) That the defendant led plaintiff to believe that it was liable to plaintiff 
under the aforesaid oral contract of insurance. 

“(14) That the plaintiff was one of a class on which insurance was placed 
without written application to the defendant. oe 

“(15) That the defendant issued many policies without written application. 
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There is but one assignment of error, to wit, that the court should have sus- 
tained defendant’s demurrer to the evidence timely offered. This point is urged 
under two subheadings, viz.: (1) The attorney in fact for subscribers at an inter- 
insurance exchange has no legal capacity to effect insurance, except by a written 
contract (policy) based upon a written power of attorney (application) executed 
by the insured; that the terms “interinsurance” and “reciprocal” insurance are syno- 
nomous; that only subscribers thereto can be insured, and then only by executing 
a written power of attorney and being accepted by the attorney in fact by the 
issuance of a written policy; that the only relationship existing between the sub- 
scribers is simply one of private contract created by the power of attorney; all 
rights and obligations to each other are fixed by such contract. It is urged the 
relationship with the state is between the attorney in fact and the state; that the 
state, upon specific showing, grants the attorney in fact a franchise to operate 
the exchange upon compliance with the ‘statutory requirements. Defendant cites 
sections 6374, 6375, and 6376, R. S. 1919, in support of this general statement. An 
examination of the sections suggested shows that they are chiefly intended to author- 
ize interindemnity contracts, defining the same, and naming’ the requirements neces- 
sary to put such contracts into operation. 


Defendant, in its brief, admits inability to find any decision determinative of 
the question as to whether ‘an attorney in fact for subscribers at an interinsurance 
exchange can go beyond the power expressly granted him by his respective princi- 
pals, and bind them by a contract different from that he is authorized to make. 
This argument of counsel is based upon the theory that an oral contract of insur- 
ance may not be legally entered into by defendant herein. Defendant admits that 
an oral contract of insurance may be made, but not as applied to interindemnity 
contracts, and cites two cases from foreign jurisdictions which ‘it claims support 
this theory, to wit, Schilbrch v. Casualty Co., 180 Wis. 120, 192 N. W. 456; Sal- 
quist v. Oregon Fire Relief Ass’n, 100 Or. 416, 197 P. 312. An examination of 
these cases shows they do not apply to the facts herein, and are not a convincing 
basis upon which this case properly may be determined. 


[1-3] An oral contract of insurance is based upon a common-law right, and 
would apply to the defendant association, unless prohibited by statute. There 
appears to be nothing in our statute to abrogate this common-law right. Section 
6385, R. S. 1919, cited by defendant, declares that no law of this state relating 
to insurance shall apply to such associations as the defendant. It is understood 
the term “law of this state” refers to statutory law, and not to the common law, 
and, there being nothing in our statutes forbidding oral insurance by the defendant 
and similar companies, it follows that the common-law right thus to contract orally 
still exists. It was held in Breckinridge v. Ins. Co., 87 Mo. 62: 


“The powers of insurance agents are presumed to be co-extensive with the 
business entrusted to their care, and are not to be narrowed by restrictions or 
limitations not communicated to the party dealing with him.” 


Also in Lingenfelter v. Ins. Co., 19 Mo. ::pp. 252, the court said: 


“It is not essential to the validity of a contract of insurance that it should 
. be evidenced by a written policy. A parol contract is sufficient. * * * Insurance 
is simply a contract ‘whereby one for a consideration undertakes to compensate 
another if he shall suffer loss.’ * * * The policy, in the absence of a contrary stipu- 


lation and understanding, during the negotiations, is only evidence of the con- 
tract.” . 


The law is well settled to the effect that a resident agent of a foreign insurance 
company may bind his principal by oral contract of insurance. Murphy v. Great 
American Ins. Co. (Mo. App.) 268 S. W. 671; State v. kevelle, 257 Mo. 529, 165 
S. W. 1084. The case last cited applies to reciprocal insurance. A parol contract 
may be binding on a corporation, if made by it or by an authorized agent. King v. 
Phoenix Ins. Co., 195 Mo. 290, 92 S. W. 892, 113 Am. St. Rep. 678, 6 Ann. Cas. 
618. Defendant insists that, in the case at bar, plaintiff presents at best only an 
oral contract to insure, and not a contract ot insurance, but we fail to find any 
consolation for defendant in this situation, in the face of the holding of the Su- 
os ag in Baile v. St. Joseph Fire & Marine Ins. Co., 73 Mo. 571, wherein 

is said: 


“Both at common law and under the statute of this state, a verbal agreement 
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to insure is binding, and in case of loss, will be specifically enforced against the 
insurer.” 

The testimony of record herein shows that defendant’s cttorney in fact had 
sole and complete charge of its affairs; that he determined and _ accepted risks, 
and made all contracts between the company and the insured. This being so, the 
public had no dealings with any other entity. Furthermore, there is no evidence 
of record herein showing the extent to which the attorney in fact was authorized 
to go. 

Under its second subheading, defendant insists that a contract binding an inter- 
insurance exchange cannot be brought into legal existence by a mere waiver; that 
the attorney in fact could do nothing by waiver that it had no legal capacity to do 
in an express contract. But, inasmuch as the trial court properly decided that 
the attorney in fact had the power to bind its principal in an oral contract of 
insurance, and did so bind it, the question of waiver is out of the case. Defendant 
insists waiver was pleaded in the answer. Be it so, under our holding the situation 
is not changed, and we need not discuss that point further. 

Plaintiff insists there is no just or reasonable ground for the appeal in this 
case, and therefore asks the penalty authorized by section 1515, R. S. 1919, be 
invoked against defendant. Under the facts of record, we do not feel warranted 
in invoking the penalty as suggested, and therefore hold against plaintiff on this 


point. We fail to find reversible error of record, and accordingly the judgment 
is affirmed. 


Trimble, P. J., absent. 

BLAND, J. The form of written application, on file in the insurance department 
of this state, used by the defendant in writing policies of insurance, contains a 
form of power of attorney that reads as follows: 

“I hereby designate the Equitable Underwriters Company, a corporation, my 
attorney-in-fact, hereinafter called the company, with power to appoint a substitute 
and deputies to exchange several interinsurance contracts for me, but not joint 
contracts with the National Motor Underwriters, hereinafter called the under- 
writers, in accordance with the laws of the state of Illinois providing indemnity 
against loss under any and all classes of automobile hazards of fire, theft, tornado, 
cyclone, collision, death, personal injury and property damage. The company is 
hereby authorized to appoint the director of trade and commerce of the state of 
Illinois to accept service of process in any suit or action brought upon any inter- 
insurance contract issued by the company. The company may adjust all losses 
and claims arising out of contracts so issued and may accept service of process 
and appear in suits, actions or proceedings thereon and bring, prosecute, defend, 
compromise, settle or adjust the same. The company shall receive for its services 
hereunder an amount equal to twenty-five per cent. of payments made by each 
policyholder. Each policyholder shall deposit with the company a sufficient sum 
to pay for the insurance applied for. After deducting the compensation due the 
company, the remainder of said premium shall be used for creating and main- 
taining reserves required by law for paying losses and for all other necessary ex- 
penses. Each policyholder hereby assumes as to any risk a liability of proportion- 
ate payment not exceeding an amount equal to the current annual premium deposit. 
The company may act generally in the premises and on my behalf do all such 
acts and things in relation thereto as fully and effectually in all respects as I, myself, 
could do. This instrument may be altered or amended at any regular or special 
meeting of the National Motor Underwriters bv a majority vote in person or by 
proxy. 

“Note: Here follows description of Automobile. 


“I have paid $—— required hereon, and agree that insurance applied for is 
not effective until policy is issued and that the company is not bound by any knowl. 
edge of or statement made to or by any agent or solicitor, unless written herein. 

“Date at this day of , 192—. 

“Witnessed by " 

“Signature of Applicant 

“Filed December 21, 1923.” : 

It is insisted by the defendant that in view of the relationship between the 
various subscribers who signed applications containing a power of attorney like the 
one above set out, together with section 6376, R. S. 1919, as amended (Laws of 
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1921, p. 409) there can be no oral contract of insurance by an attorney-in-fact of 
this kind; that the above power of attorney shows that the attorney-in-fact in this 
case was not empowered to enter into parol contracts of insurance and that the 
very nature of the relationship between the various subscribers requires a written 
contract. In this connection it is argued that the relationship between the sub- 
scribers is not that of a partnership, one subscriber being in no sense the agent 
for the others; that the personnel of the subscribers is always changing by the 
expiration of old contracts and the execution of new ones; that the relationship 
between the subscribers is that fixed bv the power of attorney. In this connection 
it is insisted that the attorney-in-fact can have only such authority as is granted him 
by the power of attorney. 

It will be noted that the power of attorney in the case at bar does not expressly 
prohibit the attorney-in-fact from making oral contracts of insurance. It has been 
held, under a similar arrangement, that the attorney-in-fact is given almost unlim- 
ited powers, as in this case, in reference to the risks to be written and, therefore, 
the public in dealing with it is warranted in treating the person (attorney-in-fact) 
held out by the underwriters (the subscribers) as their credited representative as 
a person possessing plenary power usually vested in such officers. Ralli v. White, 
21 Misc. Rep. 285, 47 N. Y. S. 197, 203, 204; Young v. Mueller Bros., etc., Mig. 
Co., 124 Ill. App. 94, 96; Ralli v. White, 20 Misc. Rep. 635, 46 N. Y. S. 376, 378. 
In the case of Young v. Mueller Bros., etc., Mfg. Co., supra, the court said, loc. 
cit. 96, that prospective subscribers are not even bound at their peril to examine 
the power of attorney to ascertain what' limitations of power, if any, are contained 
therein. 

The statute relied upon by defendant (Laws of 1921, p. 409) provides that 
a copy of the form of the power of attorney and the form of the policy shall be 
filed with the superintendent of insurance and that the location of the office where 
“such contracts * * * are * * * issued’”’ must be set out in the declaration to be filed 
with the said superintendent. See Laws of 1921, p. 409. The superintendent of 
insurance is given no authority to approve or disapprove the form of the power 
of attorney or the policy. However, the filing of these forms is no doubt required 
to furnish evidence to the superintendent of insurance, who must license reciprocal 
companies under the law (section 6383, R. S. 1919), that the character of insurance 
to be written is the kind mentioned in the statute. 

We fail to see how a mere provision for the filing of a copy of the contract 
or policy with the superintendent of insurance can be construed as prohibiting an 
oral contract of insurance. See section 9753, R. S. 1919, which, undoubtedly, 
applies in cases like this one where the attorney-in-fact is a corporation, also King 
v. Phoenix Ins. Co., 195 Mo. 290, 301, 307, 92 S. W. 892, 113 Am. St. Rep. 678, 6 
Ann. Cas. 618; Baile v. St. Joseph Fire & Marine Ins. Co., 73 Mo. 371, 381; Lea v. 
Ins. Co., 168 N. C. 479, 484, 485, 84 S. E. 813; First Baptist Church v. Brooklyn 
Fire Ins. Co., 19 N. Y. 305; Commercial Mut. Marine Ins. Co. v. Union Mut. Ins. 
Co., 19 How. 318, 15 L. Ed. 636; Massachusetts Bonding & Ins. Co. v. Vance, 74 
Okl. 261, 180 P. 693, 15 A. L. R. 981, 986, 989. In King v. Phoenix Ins. Co., supra, 
loc. cit. 305 (92 S. W. 892), it is held that an oral contract of insurance is valid 
unless expressly prohibited by sfatute. The case of Salquist v. Oregon Fire Relief 
Ass'n, 100 Or. 416, 420, 197 P. 312, involves a statute unlike the Missouri statute 
relied upon by defendant. The case of Schilbrch v. Casualty Co., 180 Wis. 120, 
192 N. W. 456, cited by the defendant, is not in harmony with those that we have 
cited from our Supreme Court. In neither the Oregon nor the Wisconsin case 
was there a statute considered similar to our section 9753, R. S. 1919. 

A point is made that the petition pleads an oral contract to insure in the future 
and not a contract of present insurance, but an examination of the petition discloses 
that this point is wholly without merit. 

I concur in affirming the judgment. 
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MARYLAND CASUALTY CO. v. LAMARRE et ux. 
Supreme Court of New Hampshire. Hillsborough. 
Jan. 3, 1928. 
140 Atlantic Reporter 174. 

1. INSURANCE—INSURED IN AUTOMOBILE LIABILITY POLICY HELD 
NOT OBLIGATED TO DISCOURAGE HIS WIFE’S SUIT AGAINST 
HIM OR REFRAIN FROM TESTIFYING FOR HER. 

Insured in automobile liability policy, not expressly requiring his aid in, or 
restricting his conduct respecting, investigation of accidents and defense of suits 
by insurer, was under no implied obligation to discourage his wife’s suit against 
him for injuries sustained, to withhold from her or her attorneys any information 
on issues raised, nor to refrain from arranging for attendance of witnesses or from 
testifying as to her sufferings, and, if drunk or negligent, he had right to, and 
owed duty, to so testify. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 


2. INSURANCE—WHETHER INSURED IN AUTOMOBILE LIABILITY 
POLICY ACTED HONESTLY IN ENCOURAGING HIS WIFE'S SUIT 
oa HIM AND TESTIFYING FOR HER, HELD FACT QUES- 

ION. 

Whether insured in automobile liability policy acted honestly and in good faith 
in promotion of justice, in encouraging prosecution of his wife’s suit against him 
for injuries sustained, testifying therein that he was drunk, admitting his liability, 
describing his wife’s suffering and disability, and expressing hope that she would 
ytd substantial verdict and expectation that insurer would pay, held a question 
of fact. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


4. INSURANCE—INSURED’S TESTIMONY THAT HIS WIFE DESERVED 
VERDICT AGAINST HIM HELD NOT CONCLUSIVE PROOF OF 
FRAUD ON AUTOMOBILE LIABILITY INSURER. 

In insurer’s suit to cancel automobile liability policy and enjoin further trial 
of action against insured by his wife for injuries sustained, insured’s reluctant tes- 
timony, on cross-examination by insurer’s counsel in such action as to whether he 
would be glad if wife received verdict, that she deserved it, held not conclusive 
proof of fraud, but merely evidence bearing on his honesty. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Exceptions from Superior Court, Hillsborough County; Young, Judge. 

Suit by the Maryland Casualty Company against George Lamarre and wife. 
Bill dismissed, and plaintiff brings exceptions. Exceptions overruled. y 

Bill in equity, for the cancellation of an automobile liability policy, to restrain 
recovery thereon and to temporarily enjoin further trial of an action at law brought 
by an injured passenger against the insured; the alleged grounds for equitable 
relief being conspiracy, fraud, and collusion at the trial of said action. Hearing 
by the court, and dismissal of the plaintiff’s bill. 

The policy was issued by the plaintiff company to the defendant George La- 
marre, insuring him, inter alia, against loss from liability imposed by law for 
damages on account of bodily injuries, accidentally suffered or alleged to have 
been suffered by any person, caused by any automobile owned by the assured while 
operated by him for private purposes, including “personal pleasure and family 
use.” The defendant Eugenie Lamarre, the wife of the insured, having suffered 
an injury within the terms of the policy, brought the suit sought to be enjoined. 
The action was tried by jury and defended by the company, with a verdict for 
the plaintiff. It appears to be conceded that there was a mistrial. : 

The issue in equity was submitted upon the bill and answer and a transcript 
of the evidence in the action at law. Upon consideration thereof the court found 
the following conduct on the part of the assured: That he encouraged the prose- 
cution of the wife’s suit against him; testified at the trial that he drank intoxicat- 
ing liquor, giving the general impression that he was under its influence at the 
time of the accident, and that his condition caused or contributed to cause it; 
admitted his liability, and described his wife’s suffering and disability; stated that 
he had no property to satisfy a judgment; expressed the hope that his wife would 
recover a substantial verdict, and his expectation that the insurance company would 
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pay; and conceded that he and his wife were living together as pleasantly as before 
the accident. The court further found as a fact that: 

“There was collusion with respect to the litigation in the sense, and to the 
extent that, the defendant [George] made it as easy as possible for his wife to 
recover a verdict against him, assisted in arranging for the attendance of wit- 
nesses, and said he would be glad if she got a verdict, knowing that in that event 
he could not pay, and believing that the insurance company would pay.” 

The court ruled, as a matter of law: 

“That the wife has a right to sue her husband: that the husband as a witness 
has the right to admit that he was at fault and, therefore, liable.” 

The court accordingly denied the plaintiff's prayer, and ordered its bill dis- 
missed. 

Further facts appear in the opinion. Reserved and transferred upon the plain- 
tif’s exception to the ruling of the court tnat the prayer of its petition be denied. 
Timothy F. O’Connor and Myer Saidel, both of Manchester, for plaintiff. 

Janigan & Banigan and Edward W. Banigan, all of Manchester, for defend- 
ants. 

Snow, J. No question as to the correctness of the pleadings is raised. There 
was no evidence of collusion to bring about the accident or to produce the injuries. 
The contrary is found. The issue presented at the hearing was predicated solely 
upon the insured’s alleged fraudulent conduct as respects the litigation. 

[1] By the terms of the policy the company undertook the investigation of 
accidents covered thereby and the defense of suits thereon. The policy contained 
No express provisions requiring the aid and assistance of the assured therein, or 
restricting his conduct in respect thereto. His active and passive obligations were 
such only as were to be implied from the relation created by the contract. The 
insured was under no implied obligation to resent or discourage the bringing of 
a suit for a just cause against him by his injured wife, or to withhold from her 
or her attorneys any information bearing on the issues raised by such an action. 
If he was drunk or negligent, he had the right to tell them so, and a duty to so 
testify when inquiry was made at the trial. He was under no implied agreement 
to refrain from arranging for the attendance at the trial of witnesses who pos- 
sessed knowledge of material facts, nor when called as a witness, himself, from 
testifying to his wife’s sufferings. 

[2, 3] The plaintiff’s bill, however, is predicated, not upon any supposed: breach 

of contract, but upon the alleged fraudulent conduct of the insured in producing 
a verdict by collusion with his injured wife. The contractual relations of the 
parties are therefore important only as they afford aid in the interpretation of such 
conduct. The issue at the hearing was whether or not, in what he did in the 
preparation and trial of the action at law, the insured acted honestly and in good 
faith in the promotion of justice. This presented a question of fact upon which 
the finding of the court was conclusive if there was evidence to support it. 
_ That the wife suffered a serious injury seems to have been conceded. That 
it was due to the act of the insured was undisputed. There was evidence besides 
his testimony that he had been drinking intoxicating liquor, and the circumstances 
of the accident tended strongly to show that his mismanagement of the car was 
due thereto. The testimony of other witnesses tended to support the conclusion 
that his wife’s injury was caused by his negligence. That he honestly so believed 
is a fair inference from all the evidence. 

_ [4] The insured’s confessed desire that his wife would receive a verdict is 
relied upon as proof of fraud. The insured was called as a witness by the plain- 
tiff. In response to several leading questions on cross-examination by the counsel 
for the company as to whether he would be glad if his wife were to receive a 
verdict, he reluctantly replied in the affirmative, stating that she deserved it. This 
expressed wish for his wife’s success and declared confidence in the merits of her 
case did not constitute conclusive proof of fraud, but, like other conduct tending 
to favor his wife’s suit, were merely evidentiary facts bearing on his honesty. 


{5} The plaintiff's position is necessarily based upon a claim either that the 
court has found as a fact that the insured’s conduct was fraudulent, or that the 
tacts reported conclusively disclose his fraud. The claim can be sustained in neither 
Tespect. The contention that the court has found collusion as a fact is based upon 
a misinterpretation of the language employed and requires little attention. The use 
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of the word “collusion,” evidently borrowed from the plaintiff’s allegations, was 
perhaps unfortunate and misleading. That is was not intended, however, to include 
a finding of fraud, which the word in its more common use connotes, is made 
evident by the court’s express qualification; namely, “in the sense and to the extent 
that the defendant [the insured] made it as easy as possible for his wife to recover 
a verdict against him, assisted in arranging for the attendance of witnesses, and 
said that he would be glad if she got a verdict, knowing that in that event he 
could not pay, and believing the insurance company would pay.” The apparent 
purpose of the court ‘was to enable the plaintift to raise the question of law whether 
the enumerated facts constituted fraud in law. The statement in question there- 
fore amounted to no more than a recital of facts, the force of which has already 
been considered. That a finding of fraudulent conduct was not intended is fur- 
ther supported by the court’s conclusion that tne prayer of the plaintiff’s petition 
should be denied. 

No error appears in the court’s rulings. As there is neither a finding of fraud 
nor conclusive evidence thereof, the order dismissing the plaintiff’s bill must be 
sustained. 

All concurred. 

Exceptions overruled. 


BEHA, State Superintendent of Insurance, v. WEINSTOCK 
Court of Appeals of New York. Jan. 20, 1928. 
160 Northeastern Reporter 17. 


1. INSURANCE—STATUTORY REQUIREMENT THAT NOTICE OF AS- 
SESSMENT AGAINST MEMBER OF MUTUAL INSURANCE COM- 
PANY MUST BE WITHIN ONE YEAR FROM EXPIRATION OF POL- 
ICY HELD. INAPPLICABLE TO LIQUIDATION PROCEEDINGS (IN- 
a LAW, § 63, AND § 346, AS AMENDED BY LAWS 1922, C. 417, 

rr: 

Insurance Law (Consol. Laws, c. 28), § 346, as amended by Laws 1922, c. 
417, § 9, requiring that notice of assessment against member of mutual insurance 
company must ‘be given within one year after policy expires, held inapplicable to 
proceedings pursuant to section 63 for liquidation of insurance company organized 
under sections 340-348. 

(For other cases, see Insurance, Dec. Dig. § 71[1].) 


2. INSURANCE—MEMBER OF MUTUAL INSURANCE COMPANY HELD 

a AS TO ASSESSMENTS OF TWICE AMOUNT OF PREM- 

I @ 

Defendant, entering mutual insurance company with knowledge that assessments 
could be levied up to twice premium for purpose of paying losses, held to become 
insurer to extent of such superadded liability. 

(For other cases, see Insurance, Dec. Dig. § 55.) 


Appeal from Supreme Court, Appellate Division, Third Department. 

Action by James A. Beha, State Superintendent of Insurance, as liquidator of 
the National Automobile Mutual Casualty Company, against William L. Wein- 
stock. From an order of the Appellate Division (221 App. Div. 822, 224 N. Y. S. 
754), affirming an order of Special Term, which granted defendant’s motion for 
judgment on the pleadings, plaintiff appeals by permission of the Appellate Divis- 
ion. Reversed. s 
¥ ve 129 Misc. Rep. 337, 221 N. Y. S. 500;—— App. Div. ——, 225 N. 

Clarence C. Fowler, Alfred C. Bennett and Pinckney Estes Glantzberg, all 
of New York City, for appellant. 

Ferdinand I. Haber, of New York City, for respondent. 

Crane, J. The National Automobile Mutual Casualty Company was organized 
as a corporation and conducted an insurance business under and by virtue of ar- 
ticle 10-B of the Insurance Law of the State of New York (Consol. Laws, c. 28), 
and had its principal office for the transaction of business at 75 Maiden Lane, in 
the city of New York. 

On June 28, 1923, the superintendent of insurance took possession of the com- 
pany, pursuant to section 63 of the Insurance Law, for the purpose of liquidating 
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its business. The order of liquidation fixed the rights and liabilities of the cor- 
poration, its'creditors and policyholders, as of July 12, 1923. 

Subsequently, and on May 29, 1924, the superintendent of insurance made his 
report, wherein he levied an assessment upon the members and policyholders of 
the company for the purpose of paying the losses and expenses of said company. 
The amount of the assessment was equal to twice the amount of the cash prem- 
ium written in the respective policy contracts. The defendant William L. Wein- 
stock, a policyholder, was assessed $206.38, and this action has been brought to 
recover the amount. The defense interposed, and which has been successful be- 
low, is that the insured was not notified of the assessment within the time speci- 
fied in section 346 of the Insurance Law governing assessments. L 

[1] This: defendant took out his policy for one year on April 17, 1922. As 
amended to take effect April 1, 1922 (Laws 1922, c. 417, §9), section 346 read: 

“Section 346. Assessments. The corporation shall in its by-laws and pol- 
icies fix the contingent mutual liability of the members for the payment of losses 
and expenses not provided for by its cash funds; but such contingent liability of 
a member shall not be less than an amount equal to twice the amount of, and in 
addition to, the cash premium written in the policy. If the corporation is not 
possessed of cash funds above its unearned premium sufficient for the payment 
of the incurred losses and expenses, as estimated or determined, it shall make an 
assessment for the amount needed to pay such losses and expenses upon the mem- 
bers liable to assessment therefor, in proportion to their several liability. Every 
member shall be liable to pay and shall pay his proportionate part of any assess- 
ment which may be laid by the corporation in accordance with law and his con- 
tract, covering any deficiency (excess of liabilities over admitted assets) if he is 
notified of such assessment within one year after the expiration or cancellation of 
his policy. Each member’s share of the deficiency for which an assessment is 
made shall be determined by applying to the premium earned on the member's 
policy during the period to be covered by the assessment the ratio of the total 
deficiency to the total premiums earned during such period upon all policies 
subject to assessment. All proposed premium assessments shall be filed in: the 
insurance department and shall not take effect until approved by the superinten- 
dent of insurance, after such investigation as he may deem necessary. All funds 
of the corporation and the contingent liability of the members thereof shall be 
available for the payment of any liability of the corporation.” 

The defendant’s policy expired April 17, 1923. The one year referred to 
in this section after expiration in which to notify a policyholder of an assessment 
would in the defendant’s case expire April 17, 1924. As he was not assessed by 
the insurance liquidator until May 29, 1924, he was not notified within the year 
after the expiration of his policy. This has been found by the courts below to 
be fatal to the plaintiff’s recovery. The Attorney General insists that the one 
year’s notice does not apply to liquidation proceedings, and we are inclined to 
agree with him for the following reasons: 


This was a mutual insurance company in which the insured was also the in- 
surer. The only funds to pay insurance losses came from the premiums or as- 
sessments. Persons other than the insured were interested in maintaining a suf- 
ficient insurance fund to pay losses. By section 109 of the Insurance Law the 
company was directly liable in case of the insolvency of the insured to persons 
injured in an accident covered by the policy. 

Section 346 provided for a fund to pay losses. First, there was the prem- 
ium stated in the policy. Then the contingent mutual liability of the members for 
the payment of losses in excess of its cash funds was provided by assessments, 
not to be less than an amount equal to twice the amount of, and in addition to, 
the cash premium written in the policy. The defendant’s policy contained sim- 
iliar provision, except that the amount of the assessment was not to be greater 
than twice the premium. The defendant in this case has not been assessed in 
excess of this amount. 

The provision of section 346 relating to notice of assessment, in our opinion, 
telates to assessments made by the corporation as a going concern. Every mem- 
ber, it says, shall be liable for his proportionate part of any assessment laid by 
the corporation. in accordance with law and his contract. All such assessments 
shall be filed in the insurance department, and shall not take effect until approved 
by the superintendent of insurance after such investigation as he may deem neces- 
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sary. As assessment made by the liquidator, the insurance superintendent, would 
not have to be filed as here stated in the insurance department. Such an assess- 
ment would not be referred to as taking effect only after the approval of the 
superintendent of insurance and an investigation by him; and yet this provision 
applies to all proposed premium assessments, indicating that the assessments re- 
ferred to excluded those made in liquidation proceedings to pay the debts of the 
company. 

{2] The defendant knew, when he entered the mutual company, that assess- 
ments could be levied up to twice his premium for the purpose of paying the loss- 
es. The law so provided; so did his policy. To the extent of this superadded 
liability, he became an insurer. Commonwealth v. Monitor Insurance Co., 112 
‘Mass. 150. The company, as a going concern, from day to day could estimate 
its apparent contingent liabilities for losses which had occurred, and make from 
time to time the assessments necessary to meet these losses. Under such cir- 
cumstances, it was reasonable that the company should notify the policyholder as 
soon as possible, and at least within the year provided by the statute. A different 
situation confronted the liquidator. All losses and liabilities were fixed as of a 
certain date. He would have to gather in all available assets, ascertain all the 
losses up to that time, and figure out the assessments upon policyholders. He 
would not only have one company to deal with, but, as a state department, would 
in all probability have many proceedings going at the same time. No new busi- 
mess would be taken, of course, after the liquidator took possession. All liability 
and assets would be fixed in amount as of the date. stated. The liabilities of the 
policyholders could not be increased by the taking on of any new business. It 
would therefore be of little importance whether the policyholder, liable to assess- 
ment to pay the debts, received notice at once or within the year, or later in the 
course of the proper administration of the insurance department liquidations. The 
main thing is that the debts and liabilities are fixed as of a certain date and a 
policyholder made liable by the statute for these debts up to a certain amount. 

The winding up of a corporation, such as a mutual insurance company, takes 
time, and it can hardly be expected that the Legislature intended to force the in- 
surance department to proceed to collect the assets within a definite period. I 
can see no reason for so limiting its powers. 

Therefore the context of the statute and this reasoning would indicate that 
the one-year notice of assessment does not apply to liquidation proceedings. The 
order of the Appellate Division and that of Special Term should be reversed, and 
the motion for judgment on the pleadings denied, with costs in all courts. 

Cardozo, C. J., and Pound, Andrews, Lehman, Kellogg, and O’Brien, JJ., 
concur. 

Orders reversed, etc. 


BRITISH-AMERICA ASSUR. CO. et al. v. JAYMES. 
Court of Appeals of Ohio, Clark County. Dec. 23, 1926. 
159 Northeastern Reporter 857. 
INSURANCE—OWNER, NOT FILING BILL OF SALE AS AUTHORIZED 

BY LAW, TO KNOWLEDGE OF INSURER’S AGENT, COULD RE- 

COVER INSURANCE FOR THEFT OF AUTOMOBILE. 

When the owner of an automobile obtains insurance thereon, and withholds 
the filing of his bill of sale, as authorized by law, the duly authorized agent of the 
insurance company having due notice thereof and of the reasons for not filing 
said bill of sale, such owner is entitled to recover upon such insurance for theft 
of the automobile. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Action by one Jaymes against the British America Assurance Company and 
others. Judgment for plaintiff, defendant’s motion for new trial was overruled, 
and defendant named brings error. Affirmed.—[By Editorial Staff.] 

Geiger & Halloran, of Springfield, for plaintiff in error. 

Zimmerman, Zimmerman & Zimmerman and Sully Jaymes, all of Springfield, 
for defendant in error. 

KuNKLE, J. It appears from the record in this case that defendant in error, 
who is an attorney at law, had a client who owned a Cole Eight touring automo- 
bile; that said client was absent from the city, and defendant in error paid cer- 
tain bills incurred by said owner on account of the automobile; that defendant 
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in error, to protect himself on account of the money so paid for his client, pur- 
chased the automobile from his client in February, 1924, on a valuation of $750, 
and paid the client $200, in addition to the amount already advanced; that on 
February 24, 1924, the client executed and delivered to defendant in error a bill 
of sale in duplicate for the said automobile. 

From and after that date defendant in error claimed to be the owner of the 
automobile, but the bill of sale was not filed for record with the clerk of the 
courts of this county. 

Defendant in error claims the reason that such bill of sale was not filed for 
record was because it was agreed between the defendant in error and his client 
that, if the client repaid defendant in error the amount which he had invested in 
the automobile, the same would be resold to the client at the same price. 

In August, 1924, plaintiff in error, through its local agents, Brooks & Brooks, 
issued and delivered to defendant in error a policy in the sum of $700 against 
loss by fire, theft, etc., for which policy defendant in error paid a premium of 
$18.20. 

In January, 1925, the automobile in question was stolen while being parked 
on West Columbia street in the city of Springfield. 

Plaintiff in error having failed to pay the loss, suit was brought upon the 
said policy. The case was submitted to a jury, with the result that a verdict 
was returned in favor of defendant in error in the sum of $400, which amount 
the jury evidently found was the value of the car at the time the same was 
stolen. A motion for a new trial having been overruled, and judgment entered 
upon the verdict, error is prosecuted to this court. 

The policy in question provides that the same shall be void, if the interest 
of the assured in the property therein described is other than an unconditional and 
sole ownership. The principal contention of plaintiff in error is that defendant 
in error was not the sole and unconditional owner of the automobile in question, 
for the reason that he had not filed with the clerk of the courts of Clark county 
a bill of sale for the same. 

We have considered the brief of counsel for plaintiff in error, and agree that, 
such brief contains a correct statement of the law upon that subject where no 
question of waiver is involved. 

In the case at bar, however, defendant in error claims that plaintiff in error, 
through its duly authorized agents, was advised as to the exact condition of the 
title of defendant in error before the policy was issued, and that plaintiff in error, 
through its duly authorized agents, waived a strict compliance with the law which 
requires a bill of sale to be filed with the clerk of the courts. 


Counsel are thoroughly familiar with the record in this case, and we shall 
not attempt to quote therefrom in detail, but on pages 15 and 16 of the record 
the undisputed testimony of defendant in error is: 

“When the bill of sale was executed, it was understood the title of the car 
passed to me, but it was tentatively understood between us that if at any time 
he wanted to pay the money back I would transfer the car to him or also give 
up the bills of sale; that is the reason I didn’t record them.” 

“Q. Didn’t you say in chief that you did not record the bills of sale because 
you had a tacit ynderstanding with Mr. Thomas that if he paid you what he owed 
you, you would return the car to him?” 

“A. I would transfer the car back to him.” 

“Q. And you didn’t record the bills of sale because of that understanding?” 

“A. One reason—and he was a gentleman, and had always treated me that 
way and I wanted to give him every opportunity in the world to keep his car if 
he wanted to; I was giving him every opportunity. I knew he aed to keep it, 
and didn’t want to part with it, and I much preferred my money to the car.” 

“Q. And Mr. Brooks, Sr., knew that you had this agreement with Mr. Thomas 
at the time the policy was written on your automobile?” 

“A. Undoubtedly so; we went over that matter in my office.” 

“Q. Did he indorse on that policy or obtain from the company an indorse- 

ment on your policy that they consented to that kind of an arrangement?” 
_ “A. The younger Mr. Brooks said that wasn’t necessary—that it wasn’t an 
Msurance question at all—all they wanted to see was the bill of sale, and I add 
‘in answer to that question another reason we didn’t raise it was because the former 
loss had been paid, and that question had not been raised.” 
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“Q. The former loss was on accessories?” 

“A. Covered by the same policy.” 

The undisputed. evidence shows that a former loss upon this same policy 
amounting to about $70 had been paid by the company without question. 

In the case of Foster v. Scottish Union & Nat. Ins. Co., 101 Ohio, 180, 127 
N. E. 865, the first paragraph of the syllabus states the rule in this state in refer- 
ence to waiver: 

“The knowledge of the agent of a fire insurance company as to the title by 
which property is held, with respect to which property the agent acting within 
the scope of his apparent..authority procures the issuance of a policy of fire in- 
surance, is imputed to his principal, and is in law the knowledge of -such prin- 
cipal.” 

The undisputed evidence in this case is to the effect that, at the time the 
policy in question was issued, the exact condition of the title of the defendant in 
error to the said automobile was explained to the duly authorized agents of plain- 
tiff in error; that the duplicate bills of sale for this particular automobile were 
shown to such agent of plaintiff in error; that the reason for not filing the bills 
of sale with the clerk of the court was explained to such agent, who, as we think, 
was acting within the apparent scope of his authority. He explained to defendant 
in error that it was not necessary to file the bill of sale, as that was. not an in- 
surance question; that all they desired was to see the bill of sale and know such 
bill of sale existed. : 

From the undisputed testimony in the record we are of opinion that the filing 
of the bill of sale with the clerk of the court was waived by plaintiff in error 
through its duly authorized agents. 

Counsel for plaintiff in error rely to a large extent upon the decision of the 
Supreme Court in the case of Ohio Farmers’ Ins. Co. v. Todino, 111 Ohio, 274, 
145 N. E. 25, 38 A. L. R. 1118. We think that case can be distinguished from the 
case at bar for different reasons. One reason is that im the Farmers’ Insurance 
Company Case no bill of sale had ever been executed or delivered. In the case 
at bar there is no question about the bill of sale having been duly executed and 
delivered. 

We have considered all of the errors urged by consel for plaintiff in error, 
but, finding no error in the record which we consider prejudicial to plaintiff in 
error, the judgment of the lower court will be affirmed. 

Judgment affirmed. 

Allread and Ferneding, JJ., concur. 


AFFLECK v. POTOMAC INS. CO. (No. 6413.) 
Supreme Court of Rhode Island. Feb. 16, 1928 
140 Atlantic Reporter 469. 

2. INSURANCE—ORDINARILY, ERRONEOUS DESCRIPTION OF LOCA- 
TION OF PROPERTY WILL NOT AVOID FIRE POLICY, WHERE 
RISK IS NOT MATERIALLY AFFECTED THEREBY. 

Ordinarily, an erroneous description of personalty merely of location will 
not avoid a fire insurance policy; the reason being because it does not materially 
affect the risk, and is not a warranty. 

(For other cases, see Insurance, Dec. Dig. § 280.) 


3. INSURANCE—COURTS REFUSE RECOVERY ON FIRE POLICIES AS 
MATTER OF LAW, WHERE MISDESCRIPTION RELATING TO NA- 
TURE OF PROPERTY IS UNQUESTIONABLY MATERIAL. 

Courts refuse recovery on fire insurance policies as a matter of law,. where 

a misdescription given by insured relates to nature of property insured, and is, 

beyond dispute, material to the risk. 

(For other cases, see Insurance, Dec. Dig. § 280.) 


4. INSURANCE—DESCRIPTION OF AUTOMOBILE IN FIRE POLICY, 
’ AND STATEMENT RELATING TO ITS PURCHASE, HELD MATER- 
IAL WARRANTIES OF INSURED, THOUGH NOT READ. : 
Description of car as contained in fire policy, and insured’s statement relative 
to its purchase, held material warranties of the insured, binding on her on their 
incorporation in policy, even though she had not read them. 


(For other cases, see Insurance, Dec. Dig. § 280.) 
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5. INSURANCE—INSURED, RETAINING POLICY FOR 11 MONTHS 
WITHOUT READING, CANNOT CONTEND THAT MISDESCRIP- 
TION OF AUTOMOBILE INSURED WAS ACT OF INSURER, AND 
NOT BINDING ON HER. 

Insured, having accepted and kept fire policy on her automobile for 11 months 
without reading it, cannot claim that misdescription of property insured was act 
of insurer, and not binding on her. 


(For other cases, see Insurance, Dec. Dig. § 379[5].) 


6. INSURANCE—AUTOMOBILE OWNER COULD NOT RECOVER ON 
FIRE POLICY IN ACTION AT LAW WITHOUT REFORMATION, 
WHERE DESCRIPTION IN POLICY WAS ERRONEOUS. 

In action by automobile owner on fire policy, in which car was misdescribed, 
held that plaintiff was not entitled to recover in an action at law based on the 
erroneous written policy without first having it reformed as to description and 
identity of automobile insured. 

(For other cases, see Insurance, Dec. Dig. § 280.) 


7. INSURANCE—INSURED HELD NOT ENTITLED TO RECOVER FOR 
LOSS OF AUTOMOBILE UNDER FIRE POLICY CONTAINING WIDE- 
LY DIVERGENT DESCRIPTION OF CAR INSURED FROM THAT 
DESCRIBED IN PROOFS OF LOSS. 

Under fire policy describing car insured as a 1919 model 88-8, Willys-Knight 
touring, with factory or serial No. 14033, motor number (blank), horse power 65, 
number of cylinders 8, list price $2,750, and stating that car was bought new by 
insured in December, 1919, for $2,900, insured held not entitled to recover, where 
written proofs of loss described car as a Willys-Six, factory No. 777, motor No. 
14033, having 6 cylinders, model 88-6, year model 1917, and costing $1,377 on 
February 7, 1917. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

8 INSURANCE—INACCURATE STATEMENTS WHICH WERE EXPRESS 
WARRANTIES BY OWNER, WRITTEN INTO AUTOMOBILE FIRE 
POLICY ACCEPTED AND RETAINED, MUST BE TAKEN AGAINST 
retiree, REGARDLESS OF INSURED’S LACK OF REGULAR APPLI- 
. aN. 

Inaccurate statements in automobile fire insurance policy which were express 
warranties by the owner, written into the policy accepted and retained by her, were 
required to be taken against her in action on policy, where it was shown she had 
— and retained the policy, even though she had made no written application 
or it. 


(For other cases, see Insurance, Dec. Dig. § 379[5].) 


9. INSURANCE—OWNER’S GOOD FAITH IN STATEMENTS IN PRO- 
CURING FIRE POLICY ON AUTOMOBILE HELD IMMATERIAL, 
WHERE FALSE. 

Presence or absence of insured’s good faith in making warranties as to des- 
cription and ownership of automobile in fire policy, which descriptions were false, 
held immaterial, since it was falsity of the warranties themselves, and not fraud, 
which rendered policy voidable. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

Exceptions from Superior Court, Providence and Bristol Counties; Frederick 
Rueckert, Judge. 

_ Action by Catherine J. Affleck against the Potomac Insurance Company. The 
trial court granted defendant’s motion for a nonsuit, and plaintiff excepts. Excep- 
tions overruled, and case remitted for entry of judgment on the nonsuit. 

John P. Beagan and Joseph E. Beagan, both of Providence, for plaintiff. 

Cooney & Cooney, of Providence, for defendant. 

Barrows, J. Plaintiff sought to recover upon a fire insurance policy issued 
to her by defendant, and alleged to cover a “Willys-Six” automobile which was 
destroyed by fire. The policy is an “automobile policy approved by the national 
convention of insurance commissioners.” The vital question was whether it cover- 
ed plaintiff's car. 

[1] At the close of plaintiff's evidence, the trial court granted the defendant's 
motion for a nonsuit on the ground that there was a misstatement of the subject- 
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matter of the insurance as to the “kind and model of car, the year, when it was 
bought, the price that was paid for it,” and, further, because of “variance between 
the declaration and proof.” On exceptions thereto plaintiff is now before this court. 
She also claims numerous errors in the admission and rejection of evidence as well 
as error in refusal to direct a verdict in her favor. The latter motion, if not pre- 
mature, could not have been granted on the contradictory evidence in plaintiff's own 
case, and the only ruling on evidence that plausibly can be questioned related to the 
refusal of the court to permit an automobile dealer to state how important the 
motor or serial number was in the identification of cars. If error, this was harm- 
less, because we have biven her the benfit of an assumption that such number 
would definitely identify a car of a specific trade-name. 

The declaration alleges ownership by plaintiff of a ‘‘Willys-Six” automobile 
having a factory number 777, and motor number 14033. Upon said car it avers that 
defendant company issued a policy for $1,700 insurance against fire, dated May 17, 
1921, and expiring one year therefrom; that the car was destroyed by fire on April 
10, 1922; that the amount of the loss was $1,000; and that plaintiff has performed 
all conditions required of her under the terms of said policy. 


Plaintiff filed with defendant company written proof of loss describing the 
burned car as a “Willys-Six,” factory number 777, motor number 14033, having 
six cylinders, model, 88-6, horse-power, 29.4, year model, 1917, and cost $1,377 on 
February 7, 1917. 

Considering the oral evidence in its most favorable aspect to plaintiff, the car 
destroyed is shown to have been purchased by her husband in 1917. He died in 1918, 
and ownership of the car passed to her. We will assume, as testified to by general 
agent Kean, who wrote the policy, that the motor number of the car burned was 
identical with that of the car described in the policy. Plaintiff’s car was known in 
the trade as a Willys-Overland. She never owned a Willys-Knight, which is a 
sleeve valve motor of an entirely different type from a Willys-Overland poppet 
valve, and costs about twice as much. According to plaintiff’s testimony, Kean 
sought her insurance business in 1921, and, without any description of the car or 
statements concerning its model, cost, or date of purchase, she pointed out to Kean 
the particular Willys car to be insured. That car was conceded to be a Willys- 
Overland. Kean, she says, examined it, made some memoranda, and later handed 
to plaintiff the policy upon which she sued. 

The policy offered in evidence by plaintiff describes the car insured as a year 
1919 model, 88-8; Willys-Knight touring car, with factory or serial number 14033; 
motor number (blank) ; horse-power, 65; number of cylinders, 8; list price, $2,750; 
and further states that the car was bought new by plaintff in December, 1919, for 
$2,900. It contains a paragraph concerning “warranties by the assured,” stating 
that the description of the automobile insured and the facts with respect to the 
purchase of the same as set forth and contained in the policy “are statements of 
facts known to and warranted by the assured to be true and that the policy is is- 
sued by the company relying upon the truth thereof.” A subsequent paragraph 
provides that concealment or misrepresentation of material facts concerning the 
subject of the insurance shall render the policy void. 

In spite of the obvious differences between the car described in the policy and 
the car burned, plaintiff claims that the policy simply misdescribed the subject- 
matter insured ; that the error was the company’s, and not hers; and that, without re- 
formation of the policy, there was sufficient identifying description in its words 
“factory or serial number 14033” to enable the jury, after plaintiff’s parol evidence, 
to identify the car burned as the one described in the policy, and to recover in this 
action at law on the policy. De Paola v. Humboldt Ins. Co., 38 R. I. 141, 94 A. 700 
(misdescription of location of the property insured). 

[2-6] It is true that an erroneous description merely of location often will not 
avoid the policy. The reason is because it does not materially affect the risk, and is 
not a warranty. Sometimes questions of materiality are for the jury. Lindsey v. 
Union Mut. F. Ins. Co., 3 R. I. 157. Where, however, the misdescription relates to 
the nature of the property insured and is beyond dispute material to the risk, the 
courts refuse recovery on the policy as a matter of law. Such are the following 
automobile cases: Smith v. Ins. Co., 188 Mo. App. 297, 175 S. W. 113 (model) ; 
Harris v. St. Paul, etc., Ins. Co. (Sup.) 126 N. Y. S. 118 (model) ; Reed v. St. Paul 
Ins. Co., 165 App. Div. 660, 151 N. Y. S. 274 (model); Simons v. Royal Ins. Co. 
(Mass.) 154 N. E. 768 (model); Atlante Campagna v. Newark F. Ins. Co. 
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(Mass.) 156 N. E. 54 (cost and date of purchase) ; Gormley v. Westchester F. Ins. 
Co., 256 Mass. 221, 152 N. E. 320 (that car was fully paid for). In the policy now 
under consideration, description of the car and facts relating to its purchase were 
properly ruled to be material warranties of the insured binding upon plaintiff, even 
though she did not read them. Inventasch v. Superior F. Ins. Co., 48 R. I. 321, 138 
A. 39. Plaintiff having accepted and kept the policy for eleven months without 
reading it, we cannot approve her contention that the misdescription was the act of 
defendant company, and not binding upon her. Cf. Solomon v. Fed. Ins. Co., 176 Cal. 
at 137, 167 P. 859. She was not entitled to recover in this action at law based upon 
the erroneous written policy without reformation. Lumber Underwriters v. Rife, 
237 U. S. 605, 37 S. Ct. 717, 59 L. Ed. 1140. In the latter case Holmes, J., says: 

“The court is not at liberty to introduce a short cut to reformation by letting the 
jury strike out a clause.” 26 C. J. 106. 

[7] We have assumed that the descriptive language was solely that of the 
company (cf. Leonard v. State Mut. L. Ins. Co., 24 R. I. 7, 51 A. 1049, 96 Am. St. 
Rep. 698; Haley v. Sharon, etc., Ins. Co., 147 Minn. 190, 179 N. W. 895), and con- 
strued it as liberally as possible (Eddy St. Union Foundry Co. v. Firemen’s Mut. F. 
Ins. Co., 5 R. I. 426), yet plaintiff still has not overcome the difficulty that the policy 
plainly enumerates a specific car of Willys-Knight type differing in material re- 
spects from a Willys-Overland car. If there was either latent or patent ambiguity 
in the type of the car described in the policy, the evidence does not disclose it, nor 
is there anything to show that the policy described a nonexistent car. Plaintiff’s 
claim of identical motor numbers is not sufficient in the present action, whatever 
might be its effect in an equitable proceeding for reformation. Haley v. Sharon Ins. 
Co., 147 Minn. 190, 179 N. W. 895. A motor number definitely identifies a specific 
car. 14033 applied to a Willys-Overland motor indicates an entirely different car 
from the same number applied to a Willys-Knight motor. On the written evidence 
in the case before us there is not even the identity of serial number or motor num- 
ber on the car described in the policy and plaintiff’s car. The identity is merely 
that of the serial number of the car described in the policy and the motor number 
of plaintiff’s car, but we have treated the case as if the motor numbers were iden- 
tical, as Kean testified. The language of the policy when the attempt was made to 
fit it to plaintiff's car was wholly inapplicable. 26 C. J. 87. The car described in 
the policy was different in all essential respects from that burned, and to permit 
recovery would’ ignore the terms of the contract which plaintiff made and upon 
which she relied. There was no error in the action of the superior court on the 
question of variance. 

[8,9] The court’s other reason for granting the nonsuit was sound. The inac- 
curate statements were express warranties by plaintiff written into the policy, ac- 
cepted and retained by her, and which in spite of lack of any written application 
by insured, must be taken against her. McFarland v. St. Paul, etc., Ins. Co., 46 
Minn. 519, 49 N. W. 253; Parsons, etc., Co. v. Lane, 97 Minn. 98, 106 N. W. 485, 4 
L. R. A. (N. §.) 231, 7 Ann. Cas. 1144; Wierengo v. Am. Ins. Co., 98 Mich. 621, 
57 N. W. 833. Presence or absence of good faith in making the warranties was im- 
material. Smith v. Ins. Co., supra. It was the falsity of the warranties, not fraud, 
which rendered the policy voidable. Leonard v. State Mut. Life Ins. Co., 24 R. I. 
7, 51 A. 1049, 96 Am. St. Rep. 698; 26 C. J. 168, note 44; 32 C. J. 1293, note 21; 
Kenney v. Phila. Fire Ins. Co. (Mo. App.) 247 S. W. 249 (model—list—cost) ; 
Auto Ins. Co. v. Hennessy (Tex. Civ. App.) 299 S. W. 281 (model); Solomon v. 
Fed. Ins. Co., 176 Cal. 133, 167 P. 859 (model) ; Gormley v. Westchester Fire Ins. 
Co., supra; 3 Cooley, Briefs on Ins. (2d Ed.) p. 2110. The descriptive warranties in 
the policy, being both material and erroneous, rendered it unenforceable. 

All of the plaintiff's exceptions are overruled, and the case is remitted to the 
superior court for the entry of judgment on the nonsuit. 


NORTHERN ASSUR. CO., Limited, v. GROSS et al. (No. 2066.) 
Court of Civil Appeals of Texas. El Paso. Dec. 8, 1927. 
Rehearing Denied Jan. 5, 1928. 

1 Southwestern Reporter (2d) 369. 

1. INSURANCE—EVIDENCE HELD SUFFICIENT TO IDENTIFY AUTO- 
MOBILE STOLEN AS ONE INSURED BY DEFENDANT, NOTWITH- 
STANDING MISTAKE IN MOTOR NUMBER IN POLICY. 

In suit on automobile theft insurance policy, evidence held sufficient to identify 
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automobile stolen as the one which was insured by defendant, notwithstanding 
that by mistake or inadvertence the motor number specified in the policy was 
not the motor number of the stolen automobile. 


(For other cases, see Insurance, Dec. Dig. §665[4].) 


4. INSURANCE—CONDITION OF AUTOMOBILE THEFT POLICY THAT 
SOME ONE NOT IN INSURED’S HOUSEHOLD OR EMPLOY STOLE 
AUTOMBILE MAY BE PROVED BY CIRCUMSTANTIAL EVIDENCE. 
In suit on automobile theft insurance policy providing that the theft must 

be by some one other than persons in insured’s household or employ, the insured 

is not required to prove who stole his car, but may prove by circumstantial 
evidence that it was stolen by some one other than a member of his household 
or person in his employ. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


5. INSURANCE—ONLY PREPONDERANCE OF EVIDENCE IS NECES- 
SARY TO PROVE CONDITION OF AUTOMOBILE THEFT POLICY 
THAT SOME ONE NOT IN INSURED’S HOUSEHOLD OR EMPLOY 
STOLE AUTOMOBILE. 

In suit on automobile theft insurance policy providing that theft must be by 
person other than one in insured’s household or employ, only preponderance of 
evidence is necessary to establish the condition. 


(For other cases, see Insurance, Dec. Dig. § 665[4].)’ 


6. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING OF THEFT 
OF INSURED AUTOMOBILE, BY SOME ONE NOT IN INSURED’S 
HOUSEHOLD OR EMPLOY. 

Evidence in suit on automobile theft insurance policy held to sustain finding 
that the theft was by some one other than person in insured’s household or 
employ. 

(For other cases, see Insurance, Dec. Dig. § 665[4].). 


8. INSURANCE—IN SUIT FOR AUTOMOBILE THEFT INSURANCE, 
EVIDENCE THAT ADJUSTER OF ANOTHER INSURANCE COM- 
PANY CONSIDERED HIS COMPANY LIABLE HELD IMMATERIAL. 
In suit on policy for automobile theft insurance, evidence that adjuster of 

insurance company other than defendant considered his company liable under a 

different policy held immaterial, notwithstanding contention that plaintiff had 

canceled its policy and accepted a policy in the other company in lieu thereof. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 


Error from District Court, Dallas County; Kenneth Foree, Judge. 

Suit by H. D. Gross against the Northern Assurance Company, Limited, 
wherein the Munger Automobile Company intervened. Judgment for intervener 
against plaintiff, and for plaintiff and intervener against the defendant, and 
defendant brings error. Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

Crane & Crane, of Dallas, for defendants in error. 

Pe.purey, C. J. H. D. Gross, as plaintiff, brought this suit against the North- 
ern Assurance Company, as defendant, in the district court of the Fourteenth 
judicial district of Texas, to recover $2,500 on an insurance policy alleged to 
have been issued by defendant on a certain Cadillac automobile owned by him. 
Plaintiff alleged the issuance of the policy against theft, robbery, or pilferage; 
that the car had been stolen; that its value at the time of the issuance of the 
policy and the loss was $3,000; and that the Munger Automobile Company held 
a chattel mortgage on the car for $2,400. Later the Munger Company intervened, 
setting up their mortgage, and prayed for judgment against defendant for said 
$2,400 on the theory that the policy in question provided for loss payable to them 
as their interest might appear. . ; 

Defendant answered both petitions by general demurrer, special exceptions, 
and general denials. They also specially pleaded a cancellation of the policy prior to 
the loss. d 

The case was tried before a jury and submitted on special issues. The issues 
and the answers thereto are as follows: ; 

“Special issue No. 1. Did some person, other than a person or persons in 
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plaintiff’s household, or in plaintiff’s service or employment, on-or about December 
1, 1921, fraudulently take: plaintiff’s automobile from -plaintiff’s actual control, 
care, and management, without plaintiff’s consent, with intent to deprive. plain- 
tiff of its value, and to appropriate it to the use or benefit of the person taking 
it? Answer ‘yes’ or-‘no’. Answer: Yes. 

“Special issue No. 3. Did plaintiff agree with defendant’s agent on Decem- 
Tex., of the automobile in question on or about December 1, 1921? . Answer in 
dollars, if any; in cents, if any. Answer, $2,800. 

“Special issued No. 3. Did plaintiff agree with defendant’s agent on Decem- 
ber 1, 1921, that the policy sued on should be canceled at once and agree to 
accept the policy in the Central States Fire Insurance Company in lieu thereof? 
Answers ‘yes’ or ‘no’. Answer: No. 

“Defendant’s requested charge to the jury, No. 4. Did the Munger Auto- 
mobile Company agree with the defendant’s agent on the forenoon of December 
1, 1921, to a cancellation at once of the policy in the Northern Insurance Company, 
Ltd.? Answer ‘yes’ or ‘no’. Answer: No. 

“Defendant’s requested charge to the jury, No. 5. Did the plaintiff, H. D. 
Gross, agree on the morning of December 1, 1921, with the agent of the Central 
States Fire Insurance Company to accept the $2,000 policy in said Central States 
Fire Insurance Company? Answer ‘yes’ or ‘no. Answer: No.” : 

The court rendered judgment in favor of intervener Munger Automobile 
Company, against plaintiff H. D. Gross, for $3,291.20, and for costs of suit; and 
in favor of Gross and the Munger Automobile Company against the Northern 
Assurance Company, Limited, for $3,132.10, and all costs of suit, providing in 
the judgment that if and when the Northern Assurance Company, Limited, should 
pay to the Munger Automobile Company the sum adjudged against it, that said 
sum should be credited upon the judgment in favor of the Munger Automobile 
Company against Gross. From this judgment the Northern Assurance Company 
appeals. 

Opinion. 

Defendant requested an instructed verdict against both the plaintiff and the 
intervener which the court refused. Defendant assigns error to the court’s action 
in so refusing, and contends that such instruction should have been given for the 
following reason: 

1. That plaintiff and intervener had failed to show that the automobile upon 
which the policy was issued was the one that was lost. 

2. That both plaintiff and intervener had filed their causes of action more 
than four years after the right of action accrued, and were therefore barred by 
the four-year statute of limitation. 

3. That plaintiff had abandoned the cause of action set up in his original 
petition, and that the cause of action set up in his amended petition was barred 
by the statute. 

4. That the policy insured against theft, robbery, and pilferage, excepting by 
any person or persons in the assured’s household, or in the assured’s service or 
employment, and excepting also the wrongful conversion, embezzlement, or 
secretion by mortgagor, or vendee in possession under mortgage, conditional 
sale, or lease agreement, and that the evidence was insufficient to show that 
the loss was not excluded by one of the above exceptions. Defendant contends 
that the automobile described in plaintiff's original petition was a four-passenger 
eight-cylinder touring Cadillac automobile, model 57, motor No. D371, and that 
the evidence shows a four-passenger, touring eight-cylinder Cadillac automobile 
model 57-DD-371, and therefore the evidence was insufficient to show that the 
automobile lost was the one covered by the policy. 


[1] In plaintiff's first amended petition he alleged that the car upon which 
the policy was issued was known as model 57, with motor number DD371, that 
through inadvertence and mistake it was described in the policy as having motor 
number D-371, and prayed that the contract be reformed so as to describe the 
automobile as model number DD-371. 


_ Plaintiff testified that he bought, during November, 1921, a Cadillac automo- 
bile from the Munger Automobile Company, and that he gave them a chattel 
mortgage on the car for $2,400.00, and that the car disappeared from near his 
place of business on December 1, 1921. He also testified that the policy intro- 
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duced in evidence as “Exhibit A’ was the policy issued by defendant on his car, 
The automobile was described in the policy as a “1918 miodel 57 Cadillac, 4 Pass, 
touring, motor No. D-371, 8 cylinders,” and advertised as 60 horse power. 

J. R. Bower, vice president and general manager of the Munger Automobile 
Company, testified that the car was sold by them to plaintiff on November 16, 
1921, and that plaintiff notified him on December 2, 1921, that the car had been 
stolen; that Kirkpatrick’s Insurance Agency had telephoned to him regarding 
the engine number and model of the car. W. L. Moore, a claim adjuster for 
Paul Kirkpatrick & Co., testified that he was sent over to talk to plaintiff about 
the loss of his car. 

There being nothing in the evidence to show that plaintiff owned any car other 
than the one bought from Munger Automobile Company, and that being shown 
‘by the chattel mortgage to have engine number DD-371, we are of the opinion 
that the evidence is sufficient to show that the car stolen from plaintiff on 
December 1, 1921, was the car upon which the policy was issued by defendant; 
and that a mistake was made either by the Munger Automobile Company in 
furnishing the engine number or by the agents of defendant in describing the 
automobile in the policy. 

Defendant’s proposition as to the insufficiency of the evidence to identify 
the automobile as the one insured is overruled. 

[2] Neither do we agree with the propositions of defendant as to the causes 
of action being barred by limitation. His contention is that plaintiff by the filing 
of his first amended petition on February 22, 1926, in which he alleged a different 
engine number of the automobile’and by asking for a reformation of the insurance 
contract thereby abandoned his cause of action as alleged in his original petition, 
and that his cause of action alleged in his amended petition was barred both by 
the two-year and four-year statutes of limitation. He further contends that 
the right of action of intervener, being filed more than four years after December 
1, 1921, was likewise barred. 

The Supreme Court, in Phoenix Lumber Co. et al. v. Houston Water Co., 94 
Tex. 456, 61 S. W. 707, has laid down four tests by which to determine the identity 
of causes of action: 

“(1) Would a recovery had upon the original bar a recovery under the 
amended petition? (2) Would the same evidence support both of the pleadings? 
(3) Is the measure of damages the same in each case? (4) Are the allegations 
of each subject to the same defenses?” 

Applying the foregoing tests to the case at bar, does the first amended 
petition of plaintiff set up a new and different cause of action? 

We find in the original petition that plaintiff was seeking to recover $2,500 
insurance on “a four-passenger, eight-cylinder, touring, Cadillac automobile, 
model 57, motor No. D-371,” and that in his amended petition he is seeking to 
recover $2,500 insurance on “a four-passenger, touring, eight-cylinder Cadillac 
automobile, model 57-DD-371,” and in said petition he alleges that through. inad- 
vertence or by mistake in writing up the policy the car was described as having 
motor number D-371. 

As said before, we think the evidence shows that the car that was intended 
to be covered by the policy was the one stolen, and that a mistake was made in 
getting the correct engine number incorporated in the policy. Plaintiff is suing 
for the same measure of damages; for the loss by theft of a four-passenger, eight- 
cylinder, touring, Cadillac automobile, being alleged in both petitions to be the 
same automobile upon which intervener held a chattel mortgage for $2,400, which 
fact was known to defendant as evidenced by the loss payable clause in the 

‘policy. Under this state of facts, we are of the opinion the amended petition 
presented no new cause of action, and consequently the statutes of limitation 
would have no application, in as far as plaintiff is concerned. 

[3] The Commission of Appeals has held adversely to defendant’s contention 
as to the application of the statutes to the cause of action of intervener. 

In the cause of Foote v. O’Roork, 59 Tex. 215, Justice Watts, in discussing 
a similar question, said: 

“But the interveners came into the case after the expiration of four years 
from March 31, 1870, and it is claimed that as to them the note is barred. It 
would seem that the suit by the plaintiffs would inure to the benefit of the true 
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owners of the note, and would as to them suspend the running of the statute. 
The interveners do not assert a new cause of action, but only claim an interest 
in the cause of action already asserted against the defendant.” 

This holding was approved by the Supreme Court. 

In the case at bar intervener is not asserting a cause of action different 
from the one pleaded in the amended petition, but is only praying for an 
application of so much of the amount recovered by plaintiff as will pay it the 
debt due it under its chattel mortgage; therefore, its right to assert such claim 
is not governed by the statute. 

See, also, Field, Use & Co. v. Gantier and others, 8 Tex. 77. 

[4-6] Defendant also claims that it was entitled to an instructed verdict 
because the evidence wae insufficient to show that the loss was not excluded 
by one of the exceptions of the policy. The fact that an automobile was stolen, 
and that the thief was somebody other than a member of the owner’s household 
or in his service or employment, may be shown by circumstantial evidence and 
only a preponderance of the evidence is necessary to establish that fact. Cor- 
poration of Royal Exchange Assurance of London v. Puckett (Tex. Civ. App.) 
246 S. W. 705; Kansas City Regal Auto Co. v. Old Colony Insurance Co., 187 
Mo. App. 514, 174 S. W. 153. 

In the present case, plaintiff testified that he parked his car on Commerce 
street about a block and a half from his place of business about 5:30 p. m., 
and that when he went after it about 9:20 p. m. it was gone and that he had 
not seen it since; that he immediately notified the authorities that his car had 
been stolen and the next morning notified the defendant; that he had some 
14 people employed in his shoe shining parlor, but that they did not leave the 
place of business until 9 o’clock. 

As was said by the San Antonio Court of Civil Appeals in Corporation of 
Royal Exchange Assurance of London y. Puckett, supra, “She lost it, and, as in 
other cases of theft, the thief did not leave his name or address,” so in the case 
at bar, plaintiff would not be required to prove who stole his car, but could 
show by the circumstances that it was stolen by some one other than those of 
his household or in his employ. We think the facts sufficient to support the 
jury’s findings on that issue. 

, [7] Defendant asked that the following instruction be given the jury by 
the court: 

“Did the plaintiff, H. D. Gross, agree with defendant’s agent on the fore- 
noon of December 1, 1921, to a cancellation at once of the policy in the Northern 
Assurance Company, Limited?” 

And complains of the court’s failure to give said instruction. Special issue 
No. 3 given to the jury reads: 

“Did plaintiff agree with defendant’s agents on December 1, 1921, that the 
policy sued on should be canceled at once and agree to accept the policy in the 
Central States Fire Insurance Company in lieu thereof?” 

Defendant in its answer alleged: 

“That on the forenoon of December 1, 1921, the plaintiff agreed with the 
defendant to the cancellation of the policy sued upon and accepted from local 
agents, Paul Kirkpatrick Company, another policy in lieu of defendant’s policy 
in the Central States Fire Insurance Company.” F 

_ Mr. Wilson, a witness for defendant, testified relative to the cancellation 
of the policy, as follows: 


“Probably ten days after the policy was issued, we received notice from the 
home office of the company to cancel it, and we then wrote another policy for 
an amount of $2,000 in the Central States Insurance Company. * * * I then 
delivered the $2,000 policy to Mr. Gross. I took the policy over there to him 
on the morning of December Ist, according to my best recollection, and explained 
to him that the Northern Assurance Company had written us and told us to 
cancel the Northern Assurance Company policy, and that I had written him a 
policy in the Central States Fire Insurance Company to cover his car, but that 
I would write it only for $2,000, and told him that I wanted to get the Northern 
Assurance Company’s policy, and he told me that it was not at his store; that 
It was at home. I says, ‘I will deliver this policy (the Central States policy) to 
you, but I want you to understand that there is only $2,000 on that car; that is 
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all it is insured for.’ He accepted the policy and said that was all right: He 
said the amount we had written was all right with him. Then: he said later 
on in our conversation that he-thought perhaps he could get more from some 
of his friends, and I says, ‘All right, if you can get more insurance, go on and get 
it, and we will cancel our Central States Fire Insurance Company’s policy out, 
and if you cannot get more insurance, let me have the preference.’ * * * When 
[I got this notice from the Northern to cancel, I wrote Mr. Gross another policy 
in the Central States for a less sum and attempted to deliver it to. him, and 
take up the Northern policy. On that occasion I told Mr. Gross that if he wanted 
to take advantage of the five days’ notice of cancellation, under his policy it 
would be necessary for us to give him a written notice of the cancellation, but 
if he would accept the new policy and return the Northern policy to us, that 
we would cancel it out on that basis without any further notice to him. 

“I testify that I did personally discuss the five-day notice of cancellation 
of that Northern Assurance policy with Mr. H. D. Gross, and he said all right; 
that he would waive that and take the $2,000 policy.” 

Plaintiff denied that he ever agreed either to cancel the Northern Assur- 
ance policy or accept the Central States policy in lieu thereof. 

With this condition existing in the pleadings and the evidence, we think 
the issue which should have been submitted was the one which the court did 
submit in special issue No. 3, and that under the pleadings and the evidence 
no issue was made as to an agreement by plaintiff to the cancellation of the 
Northern Assurance Company’s policy without accepting the Central States 
policy in lieu of it. 

[8, 9] A letter purporting to be from the Central States Insurance Company 
signed by said company by E. D. McQueen, as adjuster, was read in evidence 
over the objection of defendant, and error is assigned to the court’s action in 
its admission, defendant contending that the letter was inadmissible because it 
was not shown by the evidence to have been written by the Central States Fire 
Insurance Company or by E. D. McQueen on their behalf; and that said letter 
was immaterial, hearsay, and prejudicial and tended to contradict one of 
defendant’s witnesses who had testified that said Central States Fire Insurance 
Company, through one of its adjusters, had offered to make payment on its 
policy to plaintiff. 

W. L. Moore, a witness for defendant, testified, without objection, that the 
Central States Company, through one Mr. Hager, an adjuster, offered to make 
payment under its policy to plaintiff, or, at least, that he was under the 
impression that Mr. Hager was willing to pay under his company’s policy. 

It seems to us that the fact as to whether or not another insurance com- 
pany’s adjuster, under a different policy, considered his company liable, would 
be immaterial, and the testimony of the witness Moore, as well as the letter 
introduced by plaintiff, were, in our opinion, immaterial and inadmissible. 
While we think the letter should not have been admitted, we think its iritroduc- 
tion was harmless and therefore does not furnish grounds for a reversal. 

The judgment of the trial court is affirmed. 

Affirmed. 


—_— 


LINDSTROM v. EMPLOYERS’ INDEMNITY CORPORATION. (No. 20882.) 
Supreme Court of Washington. Feb. 6. 1928. 
263 Pacific Reporter 953. 

1. INSURANCE—INSURANCE AGENCY, TO WHOM APPLICATION WAS 
MADE ORALLY, WHERE NOT ACCREDITED LEGAL AGENT OF IN- 
SURER, WAS DEEMED AGENT OF INSURED. 

Insurance agency, to whom application for collision insurance was made orally 
in behalf of one having interest in automobile, was deemed to be agent of insured 
and not insurer’s agent, where agency was not the accredited and legal agent of the 
insurance compamy. 

(For other cases, see Insurance, Dec. Dig. § 378[2].) 


2. INSURANCE—WHETHER INSURER MADE INQUIRY CONCERNING 
CONDITION OF TITLE TO AUTOMOBILE ON ISSUING COLLISION 
POLICY HELD FOR JURY. : 
Question whether any inquiry was made by insurance company regarding con- 
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dition of title to automobile at time collision insurance policy was written held for 
jury under conflicting evidence in action on policy, to which defense was that in- 
sured’s ownership was merely conditional. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


3. INSURANCE—STATEMENT IN SCHEDULE THAT CAR WAS OWNED 
BY INSURED AND UNINCUMBERED DID NOT AVOID POLICY, 
WHERE NOT MADE WITH INTENT TO DECEIVE; “WARRANTY”; 
“REPRESENTATION” (REM. COMP. STAT. § 7078). _ ’ 
Statement in schedule of collision policy covering automobile, that automobile 

was owned by insured, fully paid for, and not incumbered, constituted, “warranty 

or “representation” within meaning of Rem. Comp. Stat. § 7078, providing no re- 
presentation shall be deemed material or defeat or avoid policy unless made with 
intent to deceive. 


(For other cases, see Insurance, Dec. Dig. § 282[1], 283[2].) 

4. INSURANCE—PROVISION THAT POLICY SHOULD BE VOID IF CAR 
INSURED WAS INCUMBERED HELD NOT CONDITION PRECE- 
DENT TO INSURER’S LIABILITY, BUT MERE WARRANTY (REM. 
COMP. STAT. § 7078). 

Provision in policy covering automobile against collision, that “this policy shall 
be void as to any automobile which shall be mortgaged or in which the interest of 
the assured shall be other than unconditional ownership, without notice to the cor- 
poration,” held merely warranty, which under Rem. Comp. Stat. § 7078, did not void 
policy, where statement that automobile was unincumbered, appearing in the sche- 
dule, was not made with intent to deceive; and such provision did not constitute 
condition precedent to insurer’s liability under policy. 

(For other cases, see Insurance, Dec. Dig. § 283[2].) 


5. INSURANCE—CLAUSE AVOIDING POLICY FOR INCUMBRANCE ON 
OR LESS THAN FULL OWNERSHIP OF AUTOMOBILE HELD WAIV- 
ED BY FAILURE TO INQUIRE (REM. COMP. STAT. § 7078.) 

Where no inquiry was made by insurance company concerning title to automobile 
insured against collision, clause of policy making policy void in case automobile was 
mortgaged or insured’s interest therein was not absolute was waived by company 
under Rem. Comp. Stat. § 7078. 

(For other cases, seen Insurance, Dec. Dig. § 389[2, 3].) 


6. INSURANCE—INSURANCE COMPANY WAIVES UNCONDITIONAL 
OWNERSHIP CLAUSE BY FAILURE TO MAKE INQUIRY CONCERN- 
ING TITLE OR_ TO INCORPORATE TRUTHFUL ANSWERS GIVEN 
CONCERNING TITLE. 


Where no inquiry is made by insurance company concerning title to the pro- 
perty insured, or where inquiry is made and truthful answer is given which is not 
incorporated in the application or the policy, sole and unconditional ownership clause 
is waived by insurance company. 

(For other cases, see Insurance, Dec. Dig. § 379[2], 389[2].) 

Department 2. 

Appeal from Superior Court, Grays Harbor County; Campbell, Judge. 

Action by John Lindstrom against the Employers’ Indemnity Corporation. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Poe, Falknor, Falknor & Emory, of Seattle, for appellant. 

Parker & Ashman, of Aberdeen, for respondent. 

Hoicoms, J. In this action, upon a policy of collision insurance issued by 
appellant to respondent, after a trial to the court and a jury, a verdict and judgment 
for $550 in favor of respondent were entered. 

Upon appeal, the principal question to be decided is the construction to be 
placed upon a provision contained in the policy sued upon, rendering the policy void 
in the event that the assured was other than the unconditional owner of the auto- 
mobile covered by the policy. 

The complaint alleged, in substance, and it was not disputed, that the policy in 
question was issued by appellant on August 12, 1925; the total premium therefor be- 
ing $25.20, of which $12.60 was paid upon the issuance of the policy, and the bal- 
ance to be paid in the event of the happening of any collision within the meaning of 
the policy. On July 12, 1926, the assured, while operating the automobile covered 
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by the policy, sustained on accidental collision within the meaning of the policy. Due 
proof of loss was made and served upon appellant, and an investigation made of the 
collision by appellant’s adjuster. Upon investigation, it appeared that respondent 
was not, at the time of the issuance of the policy nor at any time since then, the un- 
conditional owner of the automobile insured, and appellant declined payment. of the 
of the collision claim, tendering back to respondent the portion of the premium that 
had already been paid by him. 

In its answer, appellant affirmatively pleaded that the policy contained the fol- 
lowing proviso: 

“(Mortgages) N. This policy shall be void as to any automobile which shall 
be mortgaged or in which the interest of the assured shall be other than uncondi- 
tional ownership, without notice to the corporation.” 

It was further affirmatively pleaded that respondent was not, at the time of the 
issuance of the policy or at the time of the collision, the unconditional owner of the 
automobile. It was also pleaded that the “schedule” attached to and made apart of 
of the policy contained a false statement or warranty on the part of the insured, 
which was contained in statement 10 of the schedule, as follows: 

“Statement 10: All of the automobiles described above are owned by the as- 
sured, are fully paid for, and are not mortgaged or incumbered, except as follows: 
No exceptions.” 

It was further affirmatively alleged that the policy was promptly delivered to re- 
spondent on or about the day of its issuance, and that he had been in possession of 
it or had access to it at all times thereafter, and had at no time called to appellant's 
attention the fact that he was not the unconditional owner of the automobile. 

These affirmative allegations were denied by respondent’s reply. Respondent 
further, in his reply, alleged that the warranty above referred to was in no way 
material to the risk, and that at no time had respondent, or any person acting for 
him, made any untrue statement, representation, or warranty to appellant, that, at 
the time the application was made, appellant was fully apprised of the condition 
of the title to respondent’s automobile, and appellant at no time questioned respon- 
dent as to the condition of the title to his car, and that respondent was led to believe 
that the condition of the title to his car was in no wise material to the risk assumed 
by appellant. 


{1] The evidence at the trial showed that respondent purchased a 1925 Star 
automobile from the Callison Motor Company on a conditional sales contract, which 
contract was assigned by the Callison Motor Company to the Commercial Credit 
Company. Respondent paid the usual down payment, with the balance to be paid 
in monthly installments. Shortly after purchasing the car, respondent discovered 
that there was no collision insurance on it, but only fire and theft insurance. He 
then applied to one Rundell, at the time sales manager for the Callison Motor Com- 
pany, asking him to obtain full coverage collision insurance on the car. Rundell as- 
certained the cost of this insurance from the Rychard Insurance Agency, of Hoquiam, 
made an oral application for such insurance to that: agency, and paid the money re- 
quired as an advance premium to that agency. The application was made orally to a 
member of the Rychard Insurance Agency. No written application was required. The 
Rychard Agency, not being the accredited and legal agent of appellant, is to be 
deemed the agent of respondent. Reynolds v. Pacific Marine Ins. Co., 105 Wash. 666, 
178 P. 811 Day v. St. Paul Fire & Marine Ins. Co., 111 Wash. 49, 189 P. 95. 


{2} There is a conflict in the evidence as to whether or not Rundell informed the 
Rychard Agency regarding the condition of the title to the automobile, and whether 
or not any inquiry was made of him regarding the title. It being about a year or 
more after the application was made that the trial was had, Rundell did not remem- 
ber just what questions were asked him when he made the application for the in- 
surance, but he testified that he knew the automobile was not fully paid for and 
that he answered truthfully all questions that were asked him when the application 
was made. He paid the premium to the Rychard Agency, and later the policy was 
delivered to him, and he retained possession of the same until this suit was insti- 
tuted. The member of the firm of the Rychard Agency who took the application 
from Rundell did not testify at the trial. Another member of the firm testified that 
he heard the conversation between the member who did take the application and 
Rundell, heard such questions as to ownership asked and answered, and that it was 
the practice of his firm always to ask the question whether the automobile was fully 
paid for or not. That situation presented a conflict in the evidence, which was for 
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the jury to weigh as to the weight, credibility, and probability thereof. It may be 
observed that the interest of Rundell would probably be that he procured a policy 
providing loss, if any, payable to his company, or his creditor company, as its inter- 
est might appear. The policy would have been issued just as readily, for the same 
premium. 

The policy was issued by the Davis Insurance Agency, of Aberdeen. The informa- 
tion for writing the policy was given by the Rychard Insurance Agency by telephone 
from Hoquiam, and received by a Miss Deering, an employee of the Davis Insurance 
Agency. From the information she obtained, she herself wrote, and, having au- 
thority so to do, signed the policy, and when it had been issued delivered it to the 
Rychard Agency. 

She testified by refreshing her memory from certain notes taken over the phone 
by her from the Rychard Agency. The answers to the statements contained in the 
schedule, attached to and included in the policy, were filled in by her from such 
notes. The original policy was never sent to appellant company, to be signed and 
issued, but a copy thereof was sent. She testified that quite a number of policies 
were written by the Davis Insurance Agency for the Rychard Agency. The Davis 
Insurance Agency had no dealing regarding the policy with any one except the 
Rychard Insurance Agency. 

At the conclusion of respondent’s case, appellant moved for a nonsuit on the 
ground that the testimony showed that the policy was void and had not taken effect 
because of the assured’s conditional interest in the automobile, which motion was 
denied. Upon conclusion of all the evidence, the motion was renewed, and motion 
for a directed verdict in favor of appellant was made, which was denied. Motions 
for judgment n. o. v. and for a new trial were also unsuccessfully made. 


Ten errors are assigned by appellant, based upon the foregoing proceedings and 
also upon instructions given and refused by the court. The errors are all grouped 
and argued by appellant in two groups. 

We agree with respondent that the two questions really involved are these: 
First. Was it proper under the evidence to submit to the jury the question as to 
whether or not inquiry was made by appellant regarding title to the property at 
the time the policy was written? Second. Is section 7078, Rem. Comp. Stat. con- 
trolling herein? 

Appellant concedes that statement 10, embodied in the policy and heretofore 
quoted, comes within the category of a warranty or misrepresentation under the 
statute. The statute provides that no misrepresentation made in the negotiation of 
a contract or policy of insurance shall be deemed material or defeat or avoid the 
policy, unless such misrepresentation or warranty is made with the intent to de- 
ceive. Appellant contends, however, that the distinction between the false warranty 
and misrepresentation contained in statement 10 of the policy and paragraph N of 
the policy, which is a substantive part thereof and really a condition precedent to 
the attaching of the insurance, is at once apparent. 

Three Massachusetts cases and two Washington cases are relied upon by appell- 
ant to sustain its contention. The Washington cases cited are Neher v. Western As- 
surance Co., 40 Wash. 157, 82 P. 166, and Smith Lumber & Shingle Co. v. Nether- 
lands Fire & Life Ins. Co., 135 Wash. 547, 238 P. 565. Neither of the Washington 
cases applies. In fact,. the Neher Case is contrary to the contention of appellant. 
In that case it was held that the failure of the insurance company to make affirma- 
tive inquiry as to the status of the title to the property insured amounted to a waiver 
of a provision in the pulicy to the effect that it should be void if the property be 
or become incumbered by a chattel mortgage. 


In the case at bar, no written application was made, and, if the testimony of the 
agent for respondent, who procured the insurance, was to be believed, no representa- 
tions of any kind as to the condition of the title to the property were made by him 
on behalf of assured. 

In the Smith Lumber & Shingle Co. Case, supra, we held that, where the policy 
provided that a sprinkler system should be maintained and that the policy should be 
void in case a sprinkler system was not maintained, the failure of the assured to 
Maintain it was a condition precedent in the policy, and the policy was thereby void- 
ed. It is true that it was there contended that section 7078, supra, should apply and 
that that condition of the policy, unless made with intent to deceive, would not void 
the policy. But we held that it was something more than a mere representation 
or warranty; namely, a condition precedent embodied in the contract. It was, in 
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truth, both a condition precedent and subsequent. The clause in the policy required 
the sprinkler apparatus to be then installed when the policy was issued and de- 
livered, and required it to be maintained during the existence of the policy, and 
failure to maintain it would void the policy. 

[3] Regardless of the state of the law in Massachusetts, as shown by the 
decisions cited by appellant, it is well settled in this state that such a condition in 
a policy or representation as contained in statement 10 are governed by section 
7078, supra. Robbins v. Milwaukee Mechanics’ Ins. Co., 102 Wash. 539, 173 P. 634; 
Stebbins v. Westchester Fire Ins. Co., 115 Wash. 623, 197 P. 913; Askey v. New 
York Life Ins. Co., 102 Wash. 27, 172 P. 887, L. R. A. 1918F, 267; Devenny v. Au- 
tomobile Owners’ Inter-Insurance Ass’n, 124 Wash, 214 P. 833; Small v. Stand- 
ard Accident Ins. Co., 144 Wash. 523, 258 P. 33. 

[4] Appellant also seeks to avoid the effect of some decisions in this state upon 
a similar clause as contained in paragraph N in this policy, upon the hypothesis that 
no question of false warranty of false representation is involved therein. We held, 
in Gregerson v. Phenix Fire Ins. Co., 99 Wash. 639, 170 P. 331, L. R. A. 1918E, 
521, that, where the clause reads: “This entire policy, unless otherwise provided by 
agreement indorsed hereon, shall be void * * * if the subject of insurance be 
a building on ground not owned by the insured in fee simple’—such clause consti- 
tuted a warranty and not a condition precedent. We can see no distinction in effect 
between the clause in that case and paragraph N of the policy in this case. That 
case arose also after the enactment of the Insurance Code (Rem. Comp. Stat. § 7032 
et seq. as amended) in this state establishing the New York standard insurance 
policy as the standard form, and it was contended that the provisions of the policy 
had the force of law, and could not be avoided by any means except those speci- 
fically prescribed in the policy. We held, however, that the usual rules applying to 
contracts would apply to such policies, and that such provisions could be waived, as 
had been established under former decisions. f 

[5,6] This court has always held, from the earliest times, that, where no in- 
quiry is made by the insurance company concerning the real title to the property in- 
volved, or where inquiry is made and truthful answers given by the applicant, which 
were not incorporated in the application or the policy, the sole and unconditional 
ownership clause of the policy is waived by the insurance company. Hart v. Niagara 
Fire Ins. Co., 9 Wash. 620, 38 P. 213, 27 L. R. A. 86; Dooly v. Hanover Fire Ins. 
Co., 16 Wash. 155, 47 P. 507, 58 Am. St. Rep. 26; Pioneer Savings & Loan Co. v. 
Providence Wash. Ins. Co., 17 Wash. 175, 49 P. 231, 38 L. R. A. 397; Neher v. 
Western Assurance Co., supra, Gregerson v. Phenix Fire Ins. Co., supra. ; 

Upon both propositions involved herein, we consider the court properly in- 
structed the jury, and that upon the facts and the law respondent was entitled to 
recover. 

The judgment is therefore affirmed. 

Mackintosh, C. J., and Askern, Main, and Fullerton, J. J., concur. 





Cas. ] Zeig v. Massachusetts Bonding & Ins. Co. 


CASUALTY 


ZEIG v. MASSACHUSETTS BONDING & INS. CO. 
Circuit Court of Appeals, Second Circuit. January 9, 1928. ° 
No. 101 


23 Federal Reporter (2d) 665. 

1. INSURANCE—RESULT HARMFUL TO INSURED, AND OF NO RA- 
TIONAL ADVANTAGE TO INSURER, SHOULD BE REACHED ONLY 
WHEN TERMS OF INSURANCE CONTRACT DEMAND IT. 

A result harmful to insured, and of no rational advantage to the insurer, ought 
only to be reached when terms of insurance contract demand it. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—INSURED COULD RECOVER EXCESS BURGLARY IN- 
SURANCE IF LOSS EXCEEDED $15,000, THOUGH HE SETTLED 
CLAIMS ON PRIMARY POLICIES AMOUNTING TO $15,000 FOR 
$6,000; “EXHAUSTED IN PAYMENT OF CLAIMS;” “PAYMENT.” 
Where insured had three other policies at time of alleged burglary, amounting 

to $15,000, but settled his claims on same for $6,000, he could recover under excess 

burglary insurance policy providing that policy should apply after all other insur- 
ance should be exhausted in payment of claims, if his loss exceeded $15,000, since 
words “exhausted in payment of claims” did not require collection of primary 
policies as condition precedent to right to recover excess insurance, and word “pay- 
ment” need not be interpreted as relating only to payment in cash, since it is often 
used as meaning satisfaction of claim by compromise or in other ways. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


In Error to the District Court of the United States for the Southern District 
of New York. 

Action by Louis Zeig, trading as the Estelle Dress Company, against the mas- 
sachusetts Bonding & Insurance Company. Judgment for defendant, and plain- 
tiff brings error. Judgment reversed. 

This litigation arose upon a policy of burglary insurance issued by the defend- 
ant to the plaintiff in the sum of $5,000. The policy contained an indorsement which 
provided as follows: 

_ “In consideration of the reduced premium charged for the policy to which this 
indorsement is attached, such policy is issued and accepted: 

“1. As excess and not contributing insurance, and shall apply and cover only 
after all other insurance herein referred to shall have been exhausted in the pay- 
ment of claims to the full amount of the expressed limits of such other insurance. 
_ 2. Upon the further condition that, if the assured shall fail to carry other 
insurance against loss or damage of the kind covered hereby in the amount of at 
least five thousand and 00/100 dollars ($5,000) at all times while the policy to 
which this indorsement is attached is in force, then the insurance hereunder shall 
be null and void.” 

_ The plaintiff had three other policies at the time of the alleged burglary, amount- 
ing to $15,000, but settled his claims upon these policies for $6,000 

On the ground that the plaintiff had settled his claims on these policies for 
less than their face amount, the trial court held, as a matter of law, that the policies 
had not been “exhausted in the payment of claims to the full amount of the ex- 
pressed limits of such other insurance,” and, without receiving proof of loss, 
dismissed the complaint and directed a judgment for the defendant. 

_ Kopp, Markewich & Null, of New York City (Samuel Null, of New York 
City, of counsel), for plaintiff in error. 

Joseph L. Prager, of New York City (Fred Boehm, of New York City, of 
counsel), for defendant in error. 

Before Manton, Swain, and Augustus N. Hand, Circuit Judges. 

Aucustus N. Hanp, Circuit Judge (after stating the facts as above.) [1] The 
defendant argues that it was necessary for the plaintiff actually to collect the full 
amount of the policies for $15,000, in order to “exhaust” that insurance. Such a 
construction of the policy sued on seems unnecessarily stringent. It is doubtless 
true that the parties could impose such a condition precedent to liability upon the 
Policy, if they chose to do so. But the defendant had no rational interest in whe. 
ther the insured collected the full amount of the primary policies,-so long as it 
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was only called upon to pay such portion of the loss as was in excess of the limits 
of those policies. To require an absolute collection of the primary insurance to its 
full limit would in many, if not most, cases involve delay, promote litigation, and 
prevent an adjustment of disputes which is both convenient and commendable. A 
result harmful to the insured, and of no rational advantages to the insurer, ought 
only to be reached when the terms of the contract demand it. 

We can see no reason for a construction so burdensome to the insured. Noth- 
ing is said about the “collection” of the full amount of the primary insurance. 
The clause provides only that it be “exhausted in the payment of claims to the full 
amount of the expressed limits.’ The claims are paid to the full amount of the 
policies, if they are settled and discharged, and the primary insurance is thereby 
exhausted. There is no need of interpreting the word “payment” as only relating 
to payment in cash. It often is used as meaning the satisfaction of a claim by 
compromise, or in other ways. To render the policy in suit applicable, claims had 
to be and were satisfied and paid to the full limit of the primary policies. Only 
such portion of the loss as exceeded, not the cash settlement, but the limits of these 
policies, is covered by the excess policy. 

([2] We are aware of the fact that there are decisions holding that the words 
“exhausted in the payment of claims” require collection of the primary policies 
as a condition precedent to the right to recover excess insurance. We can see 
nothing in the clause before us to require a construction so burdensome to the in- 
sured, and must accordingly reject such an interpretation. 

The plaintiff should have been allowed to prove the amount of his loss, and, 
if that loss was greater than the amount of the expressed limits of the primary 
insurance, he was entitled to recover the excess to the extent of the policy in suit. 

The judgment is reversed. 


SHYOWITZ et al. v. UNION INDEMNITY CO. (No. 54.) 
Court of Errors and Appeals of New Jersey. Feb. 6, 1928. 
140 Atlantic Reporter 448. 

1. INSURANCE—PURCHASER OF PREMISES COVERED. BY LIABILITY 
POLICY HELD NOT PROTECTED WHEN NOT SECURING CONSENT 
TO CHANGE OF OWNERSHIP AS EXPRESSLY PROVIDED. 
Purchaser of premises covered by liability policy of insurance which expressly 

provided that no condition or provision thereof should be waived unless by indorse- 

ment held not protected under such policy, in absence of securing consent to change 
of ownership in manner stipulated in policy. 

(For other cases, see Insurance, Dec. Dig. § 385.) 

Appeal from Supreme Court. 

Action by Abraham Shyowitz and others against the Union Indemnity Com- 
pany. Judgment of nonsuit, and plaintiffs appeal. Affirmed. 

Weinberger & Weinberger, of Passaic, for appellants. 

McDermott, Enright & Carpenter, of Jersey City, for appellee. 

MINTURN, J. The defendant company issued its accident liability policy of 
insurance on March 14, 1922, which contained the following limitation of authority: 

“No condition or provision thereof shall be waived or altered by any one, 
unless by indorsement thereon, signed by the president or secretary of the com- 
pany, nor shall notice to any agent, nor shall knowledge possessed by any agent 
or by any other person be held to effect a waiver or change in this contract, or 
any part of it.” 

While the policy was in force the premises were sold by the insured, Burg, to 
these plaintiffs, who thereupon secured from the agent of the defendant company 
an indorsement of the transfer of title. In that posture of affairs, a tenant on 
the premises fell and sustained injuries, for which in a suit at law she recovered 
judgment against the plaintiffs, the amount of which they seek to recover in this 
suit against the insurance company, under the terms of the policy. 

The company interposed the defense that no liability existed, since the consent 
of the company to the change of ownership of the premises had not been procured 
in the manner stipulated in the policy, i. e., by the written consent of the company 
through its president or secretary. The learned trial court upon that showing 
refused to admit the policy in evidence, and directed a judgment of nonsuit, from 
which this appeal was taken. 
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[1] There are, of course, cases where in the absence of an express provision 
in the contract, such as is here contained, the acts of an agent in lulling the insured 
into a status of quiescence have operated as an estoppel against the company. Such 
an instance is presented in the case of Millville Ins. Co. v. Mechanics, etc., B. & L. 
Ass'n, 43 N. J. Law, 652. But where the contract expressly contains the restrictions 
and limitations of authority presented by the policy in suit, it is difficult to perceive 
upon what legal theory of construction its provisions may be ignored and over- 
ridden by the unauthorized acts of a subordinate agent, without in effect denying 
to the insurer the right to contract upon terms of iis own selection. Manifestly, 
unless the modus operandi provided in the policy, relating to transfers of owner- 
ship, be complied with, there is no privity of contract existing between the parties 
upon which liability can be legally predicated, and obviously the parties to the suit 
must be assumed to be cognizant of the express provisions of the contract upon 
which they predicate a contractual status of liability. Catoir v. Insurance Co., 33 
N. J. Law, 487; McClave v. Mutual Reserve Ass’n, 55 N. J. Law, 187, 26 A. 78; 
Kupferschmidt v. Agricultural Ins. Co., 80 N. J. Law, 441, 78 A. 225, 34 L. R. A. 
(N. S.) 503. 

The policy of insurance therefore, not being a contract inter partes, but en- 
tirely by its provisions legally unrelated to the plaintiffs, was properly excluded 
by the trial court, as a basis of liability, and for the same reason the judgment of 
nonsuit was properly directed. 

The judgment will be affirmed. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Minturn, Kal- 
isch, Black, Katzenbach, Campbell, and Lloyd, and Judges White, Van Buskirk, Mc. 
Glennon, Kays, Hetfield, and Dear. 

For reversal: None. 


WEISS v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, LIMITED. 

Supreme Court, Appellate Term, First Department. January 30, 1928. 

226 New York Supplement 732. 

1. INSURANCE--PLAINTIFF, ENGAGED BY OPERATOR TO REWIND 
REELS, HELD LICENSEE OR INVITEE, NOT EMPLOYEE OF THEA- 
TER, AND COULD RECOVER UNDER POLICY INSURING AGAINST 
INJURIES TO PERSONS OTHER THAN EMPLOYEES (INSURANCE 
LAW, § 109). 

In action against insurer, under Insurance Law, § 109, to charge indemnity 
insurer of theater company for judgment recovered by plaintiff against theater 
for injuries, facts showing plaintiff was engaged by assured’s operator to rewind 
reels, and promised compensation, established that plaintiff was either licensee, or 
invitee at instance of operator, regardless of whether operator was authorized to 
employ any one for assured, and that plaintiff was not an employee of assured, 
and hence defendant was not relieved of liability because policy insured against 
injuries to persons “other than employees.” 

(For other cases, see Insurances, Dec. Dig. § 435.) 


2. INSURANCE—RECOVERY UNDER POLICY INSURING AGAINST IN- 
JURIES TO PERSONS OTHER THAN “EMPLOYEES” EXCLUDES 
CLAIMS BY PERSONS ENTITLED TO COMPENSATION (WORK- 
MEN’S COMPENSATION LAW). 

The word “employee” as used in policy indemnifying assured against liability 
for injuries suffered by persons “other than employees,” limits liability of insured, 
so as to exclude claims which would entitle injured person to compensation under 
the Workmen’s Compensation Law. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from City Court of New York. 

Action by Morris Weiss, an infant, by Rudolph Weiss, his guardian ad litem, 
against the Employers’ Liability Assurance Corporation, Ltd. From an order of 
the City Court of the City of New York, striking out defendant’s answer and 
granting summary judgment in favor of plaintiff, and from the judgment entered 
thereon, defendant appeals. Affirmed. 

Argued January term, 1928, before Bijur, Delehanty, and Crain. JJ. 

_ Pettigrew & Glenney, of New York City (Walter L. Glenney, of New York 

City, of counsel), for appellant. 
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Schanzer. & -Ostrow, of New York City (Albert D. Schanzer, of New York 
City, of counsel), for respondent. 

Per Curiam. Plaintiff had recovered a judgment against a moving picture 
theater company for injuries suffered on its premises. He testified on the trial— 
in order to meet the charge that he was a trespasser-—that he was engaged by the 
operator to rewind the reels, and said that the operator had promised him $1 and 
told him that the manager of the theater would pay him $2. Plaintiff at that time 
was 11 years of age. 

{1, 2] The present action against the insurer is brought under section 109 of the 
Insurance Law to charge the defendant as indemnity insurer of the theater com- 
pany. The only point raised on this appeal which we find it necessary to consider 
is defendant’s contention that it is relieved of liability because its policy insures 
against injuries suffered by persons “other than employees.” On the trial against 
the assured, its witnesses denied plaintiff's employment entirely. Plaintiff did not 
undertake to, and was not compelled to, prove that he was an employee of the 
assured. The facts to which he had testified in the action against the theater com- 
pany sufficiently establish that he was either a licensee or an invitee, at the instance 
‘of the operator. No attempt was made, nor would it have: been material, to prove 
that the operator had authority to employ any one on behalf of the assured. We 
think that the word “employee,” as used in an indemnity policy, in this state is 
generally understood to limit the liability of the insurer, so as to exclude claims 
which would entitle the injured person to compensation under the Workmen’s Com- 
pensation Law. 

Even apart from the question of the operator’s authority to employ any one, 
we do not regard the circumstances surrounding plaintiff’s presence in the theater 
as authorizing a holding that he was an employee in the sense in which the word 
is used in defendant’s policy. 

{[3] There are no questions of fact raised by the defendant’s answer, nor its 
present contentions. We think, therefore, that the summary judgment was proper, 
and should be affirmed, with costs. 

Judgment and order affirmed, with costs. 
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MISCELLANEOUS 


McCALL, ATTY. GEN, v. GRAND LODGE KNIGHTS OF PYTHIAS. 
(DIV. 13.) 
Supreme Court of Alabama. Jan. 19, 1928. 
115 Southern Reporter 254. 

1. INSURANCE—STATUTE RELATING TO DISSOLVING INSURANCE 
ASSOCIATIONS HELD INAPPLICABLE TO PROCEEDING TO PRO- 
TECT TRUST FUND, BEING DEPLETED WRONGFULLY, 10 IRRE- 
PARABLE INJURY OF POLICYHOLDERS (CODE 1923, §§ 8495.8497). 
Code 1923, §§ 8495-8497, relating to examination of domestic insurance society 

and quo warranto proceedings to dissolve society, held inapplicable to proceeding 

to protect and preserve trust fund, being depleted and dissipated wrongfully, to 
irreparable injury of policyholders who have property right interest in such funds. 
(For other cases, see Insurance, Dec. Dig. § 708.) 


2. INSURANCE —POLICYHOLDER OF FRATERNAL BENEFIT SOCIETY 
MAY INVOKE EQUITY’S JURISDICTION TO PROTECT TRUST 
FUNDS (CODE 1923, §§ 8439-8508). 

Policyholder and member of fraternal benefit society, governed by Code 1923, 

§§ 8439.8508, has right to invoke equity’s jurisdiction for protection of trust fund 

which is being depleted and dissipated wrongfully, to irreparatle injury of policy- 

holders. 
(For other cases, see Insurance, Dec. Dig. § 708.) 


3. INSURANCE—STATUTE RELATING TO PROCEEDINGS BY ATTOR- 
NEY GENERAL DOES NOs PREVENT FRATERNAL BENEFIT SO- 
CIETY POLICYHOLDER FROM MAINTAINING PROCEEDING TO 
PROTECT TRUST FUNDS (CODE 1923, § 8498). 

Code 1923, § 8498, providine that no application for injunction against, or pro- 
ceedings for dissolution of, or appointment of receiver for, domestic insurance 
society, shall be entertained unless same is made by Attorney General, dots not 
deprive policyholder and member of fraternal benefit society, governed by sections 
8439-8508, of right to invoke eauity’s jurisdiction to protect trust funds through 
appointment of receiver without participation on part of Attorney General, since 
statute must be construed in view of its relation to context. 

(For other cases, see Insurance, Dec. Dig. § 708.) 


4. INSURANCE—ATTORNEY GENERAL COULD NOT MAINTAIN SUIT 
TO PROTECT TRUST FUND BEING DEPLETED fO IRREPARABLE 
a 8 Se MEMBERS OF FRATERNAL BENEFIT SOCIETY (CODE 
1923, 98). 

Under Code 1923, § 8498, Attorney General could not maintain suit to protect 
and preserve trust fund which was being depleted and dissipated wrongfully, to 
irreparable injury of policyholders and members of fraternal benefit society, gov- 
erned by provisions of sections 8439-8508, and plea to jurisdiction was properly 
sustained. 

(For other cases, see Insurance, Dec. Dig. § 708.) 


Appeal from Circuit Court, Jefferson County; William M. Walker, Judge. 

Bill in equity by Charles‘C. McCall, as Attorney General, against the Grand 
Lodge Knights of Pythias of Alabama, under the jurisdiction of the Supreme 
Lodge Knights of Pythias of North America, South America, Europe, Asia, Africa, 
and Austrialia, for appointment of a receiver to take charge of, and administer, 
the assets of respondent. From a decree sustaining the sufficiency of, and over- 
ruling demurrers to, respondent’s plea of jurisdiction, complainant appeals. Affirmed. 

Charlie C. McCall, Atty. Gen., John J. Haynes and John W. Altman, Asst. 
Attys. Gen., and Harwell G. Davis, of Gadsden, for appellant. 

‘ aoe & Jones, Hugh A. Locke, and E. A. Brown,: all of Birmingham, for 
ppellee. 

Garpner, J. This bill is filed by the Attorney General of Alabama for the 
Protection of the interests of policyholders, memibers of the subordinate lodges of 
defendant fraternal order. eh 

The Knights of Pythias Order involved in: this litigation is an organization of 
colored people; whtich ‘operates as a fraternal benefit society governed by the pro- 
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visions of sections 8439-8508, Code of 1923. To members of subordinate lodges 
there may be issued insurance policies in the sum of not less than $50 nor more 
than that $450, this department of the order being known as the endowment depart. 
ment, and for which a special fund is created and maintained, and amounting 
annually to $200,000, with the number of 15,300 policies outstanding in December, 
1926, representing insurance in excess of $3,500,000. This special fund is for the 
payment of death claims, incidental expenses, and fixed salaries of the officers of 
said department. Policyholders are interested in the maintenance and growth of 
this fund, not only for the payment of the policies as therein stipulated, but also 
for any probable refund to them under sections 8444 and 8453, Code of 1923. A 
further interest is the prevention of the wrongful use of this fund which might 
cause extra assessments under sections 8485 and 8490 of the Code. This is a 
trust fund, as appears from the bill in this case, to be used for purposes stated, 
and it is charged that this fund is being “squandered, misappropriated, and grafted 
upon” by the controlling named officers of the defendant order; the averments 
of the fourth paragraph of the bill in this respect being as follows: 

“(4) Complainant avers that the controlling officers and agents in charge and 
control of respondent, and particularly its endowment department, have been guilty 
of negligence, misappropriation, graft, fraud, gross mismanagement, reckless extrava- 
gance and waste, in the handling and administration of the funds of said endow- 
ment department to such extent, as will presently appear from the facts herein- 
after set forth in separate paragraphs, as that inevitably the treasury of the endow- 
ment department will be so depleted aS to leave said policyholders without financial 
protection, the mortuary fund depleted so that the policyholders and beneficiaries 
will suffer irremediable and irreparable loss, and will suffer the entire waste and 
destruction of the mortuary fund, which in equity is a trust fund for the protection 
and benefit of the policyholders. Complainant therefore avers that it is necessary 
to preserve and protect the assets, property, and funds of respondent from such 
misappropriation, graft, fraud, mismanagement and reckless extravagance in order 
to protect its policyholders; and complainant avers to that end it is now necessary 
that a receiver be appointed by the court to administer upon and preserve the 
property, assets, and funds of the respondent.” 

The bill contains numerous paragraphs setting out in more or less detail the 
charges of fraud, graft, mismanagement, and misappropriation of these funds, which 
for the purposes of this appeal need no repetition here. 

The defendants appeared specially to interpose a plea to the jurisdiction of 
the court, the contention being that, if the proceeding rests upon the provisions 
of sections 8495-8498 of the Code of 1923, a report and recommendation by the 
superintendent of insurance to the Attorney General is a condition precedent, and 
a further plea to the effect that the Attorney General was without interest in the 
subject-matter, and had no authority in any event to institute a suit of this char- 
acter. The learned chancellor sustained the sufficiency of the plea to the juris- 
diction of the court. From this decree complainant has appealed. 

We pass by the question as to whether or not the matter is properly presented 
by a plea to the jurisdiction, and proceed to a consideration of the cause upon its 
merits. 


[1, 2] We are of the opinion the above-noted sections 8495-8497 ate without 
application to this bill. These sections look to quo warranto proceedings leading 
to a final dissolution of the order and a closing up of its affairs. Such is not the 
purpose of this proceeding. Its object is the protection and preservation of a trust 
fund, which is being depleted and dissipated fraudulently and wrongfully, to the 
irreparable injury of policyholders who have a property right interest in such funds. 
Very clearly, a policyholder under these circumstances has the right to invoke 
equity’s jurisdiction for the protection of trust funds, and may maintain a bill of 
this character: Howze v. Harrison, 165 Ala. 150, 51 So. 614; Jasper Land Co. v. 
Waller, etc., 123 Ala. 652, 26 So. 659; 1 Pom. Eq. Jur. (4th Ed.), § 151; Thos. A. 
Edison v. Edison Phonograph Co., 52 N. J. Eq. 620, 29 A. 195; Chicago Mut. Life 
Ass’n v. Hunt, 127 Ill: 257, 20 N. E. 55, 2 L. R. A. 549. 

In such a proceeding the policyholder would not seek a dissolution of the order, 
but that a court of equity, through the appointment of a receiver, take charge to 
prevent a further misappropriation and waste of the trust fund and protect the 
same, to the end that the defendant order and endowment department might con- 
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tinue to function, and be carried on as a “going concern,” and the contracts of insur- 
ance should be upon a sound financial basis, and “executed in their fullest integrity.” 

[3] The bill was filed in the nime of, and by, the Attorney General, evidently 
out of regard to the language of section 8498, Code of 1923, which reads as follows: 

“No application for injunction against, or proceedings ‘or the dissolution of, 
or the appointment of a receiver for any such domestic society or branch thereof 
shall be entertained by any court in this State, unless the same is made by the At- 
torney General.” 

Confessedly this language, standing alone, is broad and comprehensive, but it 
must be construed in view of its relation to the context. The statutory provisions 
constitute but a codification of the Act of April 24, 1911, p. 700, these particular 
provisions being found in sections 24 and 25 of said act, and bearing the same rela- 
tion therein as found in the present Code. It will be noted that the preceding pro- 
visions of the Code, just as in the original act, authorize both injunctive proceed- 
ings and appointment of receivers, and section 8498, in restricting such application 
to the office of the Attorney General, clearly to our minds had reference to the 
quo warranto and dissolution proceeding provided for in the preceding sections. 
We are of the opiniom it was not the legislative purpose to attempt any restriction 
upon the right of a policyholder, having so vital an interest in the subject-matter, 
to go into a court of equity and seek preservation of such interest and a protection 
of the trust funds under the well-recognized doctrine of the authorities noted. That 
right exists and continues in the policyholders, «and these statutory provisions were 
intended in no manner to affect or restrict the same. 

So construing section 8498 in connection with the preceding sections of the 
Code, therefore, it appears these statutes are without influence upon a case of this 
character, and that litigation as to the matters set up in the bill is open to any 
= policyholder, and without regard to participation on the part of any state 
official. 

[4] It results, therefore, as our view, that this bill cannot be maintained by the 
Attorney General, and that the plea to the jurisdiction was properly sustained. 

Let the decree be affirmed. 

Affirmed. 

Anderson, C. J., and Sayre and Bouldin, JJ., concur. 


TRAVELERS’ INS. CO. v. HERMANN. (No. 57.) 
Court of Appeals of Maryland. Jan. 11, 1928. 
140 Atlantic Reporter 64. 

6. INSURANCE—INSURANCE SALESMAN MAY SELL TO PERSONS RE- 
SIDING WITHIN STIPULATED TERRITORY WITHOUT VIOLATNG 
CONTRACT AS TO COMMISSION ON RENEWAL PREMIUMS. 

Under provision in contract under which plaintiff sold insurance for defendant, 
that he would not be entitled to commissions on renewal premiums if he sold insur- 
ance within stipulated area within year after termination of contract, plaintiff did 
not forfeit right to commission by selling to persons residing within specified ter- 
ritory, if sale was not made therein. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 


8. INSURANCE—WHETHER INSURANCE SALESMAN SUING FOR COM. 
MISSIONS VIOLATED CONTRACT BY SOLICITING WITHIN STIP- 
ULATED TERRITORY AFTER EXPIRATION OF CONTRACT AND 
INDUCING DEFENDANT’S POLICYHOLDERS TO RELINQUISH 
POLICIES HELD FOR JURY. 

_ In action by insurance salesman to recover commissions, evidence held suffi- 

cent to take to jury questions whether plaintiff had violated contract sued on by 

soliciting insurance within stipulated territory after termination of contract, and 
by inducing defendant’s policyholders to relinquish policies. 
(For other cases, see Insurance, Dec. Dig. § 84[6].) 


10. INSURANCE—INSURANCE SALESMAN, TO RECOVER RENEWAL 
COMMISSIONS, MUST SHOW THAT ALL CONDITIONS PRECEDENT 
mea TO COMMISSIONS UNDER CONTRACT WERE PER- 


Right of insurance salesman to renewal commissions must be derived from 





882 The Insurance Law Journal, Vol. 70 [May, 1928 


contract’ of employment, and, before he can recover under it, he must show that 
all conditions precedent to right to such commissions had been performed. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

Appeal from Baltimore Court of Common Pleas; Eugene O’Dunne, Judge. 

“To be officially reported.” 

Action by Edward C. Hermann against the Travelers’ Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed. 
™ — before Bond, C. J., and Adkins, Urner, Offutt, Digges, Parke, and 

oan, JJ. 

Chester F. Morrow and Isidor Blum, both of Baltimore, for appellant. 

Walter L. Clark, of Baltimore (Roszel C. Thomsen and Charles G. Page, both 
of Baltimore, on the brief), for appellee. 

Orrutt, J. On the 9th day of February, 1920, Edwin C. Hermann was em- 
ployed under a written contract by the Travelers’ Insurance Company, of Hartford, 
Conn., hereafter referred to as the company, as a soliciting agent to solicit and 
transact life, accident, and health insurance. For such services the company agreed 
to pay him commissions on original policies issued through him, in accordance with 
a schedule of rates included in the contract, and 5 per cent. on renewal premiums 
on policies of life insurance originally issued through his efforts, on which one 
year’s premium had been paid and where the business was satisfactory to the com- 
pany. That agreement so far as it.relates to the commission on renewal premiums 
provided, however, that the agent should not be entitled to such premiums if (1) 
the agent left the service of the company and endeavored to take an agent from 
its service, or induced one of its policyholders to relinquish a policy in the company, 
or (2) if within one year from the termination of the contract he entered the employ 
of any other life insurance company to work in the territory described as “Balti- 
more and vicinity [Maryland],” or (3) if he had violated any of his obligations 
under the contract. It also provided that either party might terminate it upon 
seven days’ notice. 

Hermann remained in the company’s employ until November 22, 1924, when 
he resigned. His resignation was accepted by the company to become effective on 
December 15, 1924, and his employment as its agent ceased on that day. Before 
he left the company he had one of its employees make a list of persons holding 
policies which he had written, from a book which he had, and he sent a copy of 
the following letter to each person named on that list: 

“You have received a letter from Messrs. Apple & Bond, advising you of my 
resignation as of December 15. e 

“I resigned because I was offered a general agency of the Missouri State Life 
Insurance Company of Saint Louis, Mo.—a company with over $500,000,000 of in- 
surance in force, and with rates equal to those of any other company. 5 

“For five years I have sought just such an opportunity as the Missouri State 
Life Insurance Company offered me. From time to time I advised the manage- 
ment of the Travelers’ Insurance Company of my desires, and they repeatedly as- 
sured me that when the opportunity presented itself I would have their co-operation 
and that the renewals on the business I had and was continuing to put on their 
books would be paid to me as though I was still in their employ, providing I would 
co-operate in the collection of the same; this I willingly and anxiously agreed to 
do in my resignation. . 

“The management, in accepting my resignation, instead of living up to their 
repeated promises, curtly and emphatically advised me I would have to live up to 
the contract, which contains a one-year clause prohibiting me from soliciting i- 
surance in this territory. : 

“I want you and all my policyholders to know how much I appreciate the 
business that you have given me, and while I cannot render you the personal service 
I would have been able to, had Messrs. Apple & Bond lived up to their verbal 
agreement with me, I can assure you that, while I am on probation, should any- 
thing come up pertaining to the insurance you have purchased from the Travelers 
through me or any new insurance you may wish to consider, I can arrange to have 
a man call on you who will be glad to attend to your every want.” , 

At that time he had no regular connection with the Missouri State Life Insur- 
ance Company, although he wrote some insurance for it under a license which 
authorized him to write insurance for it in the city of Washington, and which had 
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been issued in the preceding May. That license as originally issued authorized him 
to do “surplus and substandard” business for the Missouri company in “Baltimore 
and vicinity,” as well as any “general business” in Washington. When he resigned 
from the company, he notified it that he had canceled his license to do “surplus 
and substandard” business for the Missouri Company in Baltimore and vicinity 
but (although it does not appear that he so notified the company) he still retained 
his authority to do any general business for it in Washington. When he left 
the Travelers’ Company, he gave up his Baltimore office, but kept a desk in the 
ofice of Mr. George Lilly, an agent of the Missouri Company, in the Fidelity 
building, in Baltimore. 


During his connection with the company, he had written a number of life 
insurance policies on which renewal premiums were paid after he had left its 


employ, and he claimed the right to a 5 per cent. commission on such premiums 
under the following clause in his contract: 

“If this contract shall be terminated after the agent has been continuously in 
the service of the company under this or any previous contract for two or more 
years, or shall be terminated by the death of the agent, and if the agent has not 
violated any of his obligations hereunder, the company will pay the renewal com- 
missions earned under part 2, to the agent, his executors, or administrators, or 
to such person as he may designate with the consent of the company.” 


The company paid him his commissions on renewal premiums on insurance 
which he had written until April, 1925, when they stopped. He thereupon demanded 
that they continue to pay such premiums, but they refused, and on March 29, 1926, 
he brought this action to recover the commissions which he then claimed to be due 
him, which resulted in a judgment in his favor for $1,438.55, from which this 
appeal was taken. 


There are four exceptions in the record, one relating to the prayers, and three 
to rulings on questions of evidence. 

_ The appellee’s contract with the company contained the following clauses relat- 
ing to his right to collect commissions on renewal premiums: 

“If the agent shall leave the service of the company and endeavor to take an 
agent of the company away from its service, or shall induce a policyholder to 
relinquish a policy or policies in the company, the agent shall forfeit any interest 
in commissions that he might otherwise be entitled to under this or previous 
contracts. 

“No assignment of commissions earned ‘or accrued or to accrue under this 
contract shall be valid unless authorized in writing by the company. * * * 

“If the agent shall at any time within one year from date of the termination 
of this contract, for any cause whatsoever, enter the employment of any other 
life insurance company to work in the territory specified in section 1, all right to 
Ped commission on renewal premiums shall cease with the date of such em- 
ployment.” 

[1] And the appellant’s contention is that the evidence in this case conclusively 
Proves that Hermann did induce persons holding policies issued by it to relinquish 
the same, and that he did take employment “to work in the territory specified in 
section No. 1, to ‘wit, in ‘Baltimore and vicinity [Maryland]’ and that therefore 
he was not entitled to commissions on renewal premiums which otherwise would 
have been due him. In connection with both of these issues the appellant offered 
the testimony of Capt. C. C. Canon, who testified in chief that Hermann accom- 
panied by ‘Lilly had visited him in March, 1925, and that as he had a policy with 
the Travelers’ Insurance Company expiring at about that time he gave Hermann 
an application for a policy with the company with which Hermann was then em- 
ployed, and that he also gave Hermann a check for $40 in payment of the premium 
on that policy. He also said, on his cross-examination, that he had a $4,000 life 
insurance policy which Hermann had written for the Travelers’ Insurance Com- 
pany which he ‘dropped.’ He was then asked, ‘Well, you dropped that at the in- 
stance of Mr. Rhodes with the Travelers’?” The court overruled an objection to 
that question, and that ruling is the subject of the first exception. While the witness 
ad said nothing in chief about life insurance, it appears from his subsequent cross- 
€xamination that the purpose of the question was to ascertain whether the $40 check 
may not have been given in payment of the balance due on an old note for a life 
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insurance premium. Such an inquiry was germane to the witness’ testimony in 
chief, was relevant and material, and we find no error in that ruling. 

{2] Jacob L. Idov was called by the defendant apparently to prove that he 
had taken out a life insurance policy in the Missouri State Life Insurance Com. 
pany through Hermann within the year next en:uing a.ter December 15, 1924, but 
he denied point-blank that he had ever seen Hermann in connection with any 
insurance matter within that period. He was then asked: 

“Did you on July 30, 1925, make to the Travelers’ Insurance Company this 
statement: ‘When I bought policy No. 515176 in the Missouri State Life Insurance 
Company, I intended to lapse No. 919197, but desire to apply for reinstatement 
and borrow full loan value on the policy; at the time I bought Missouri State 
policy from Mr. E. C. Hermann, I informed Mr. Hermann I intended to drop 
Travelers’ Insurance policy, but I now desire to continue same.’ Did you make 
that written statement?” 

He answered that he did not write the statement, but that it was dictated 
and he signed his name. He further testified that the letter was written by Mr. 
Ottenheimer and dictated by Mr. Apple (agents of the appellant), and that he 
was induced to sign it under protest; that Apple told him that there was some 
money due him on a policy, but that he could not get it unless he signed the 
letter; that he did sign the letter and afterwards a check for $50 or $55 was sent 
him. He further testified that he did not give Apple and Ottenheimer the facts 
from which they dictated the letter, and that, although he protested repeatedly, he 
was told that he could not get the money without signing his name “because the 


company needs this”; that he did not tell Apple anything, but that he “made this 
letter up.” ? 


Ottenheimer was then called and, after testifying that Idov had made a state- 
ment to him on July 30, 1925, with regard to a policy of insurance in the Missouri 
State Life Insurance Company, was asked what statement he made on that date. 
An objection to that question was sustained, and the witness was then asked whe- 
ther on that occasion Idov had made “a statement to you which you reduced to 
writing in his presence, by which he said that he had bought policy No. 515176 in 
the Missouri State Life Insurance Company, and that when he bought the policy 
he intended to lapse No. 919197 in the Travelers’ Insurance Company, but now 
desired to apply for reinstatement and to borrow the full loan value on the Trav- 
elers’ policy; that at the time he bought the Missouri State policy from Mr. E. C. 
Hermann, he informed Mr. Hermann that he iniended to drop the Travelers’ policy, 
but he now desired to continue the same?” An objection to that question was 
also sustained, and those rulings are the subject of the second and third excep 
tions. The appellant contends that it was surprised by the testimony of the wit- 
ness, and that these questions were admissible, not to impeach him, but to explain 
why it called him. Murphy v. State, 120 Md. 234, 87 A. 811, Ann. Cas. 1914B, 
1117; W. B. & A. R. v. Faulkner, 137 Md. 451, 112 A. 820. The appellee, on the 
other hand, says that such evidence could only have been admitted to explain the 
surprise occasioned by the witness’ testimony, and that since Idov had on the 
stand admitted that he had made a contradictory statement, he admitted the only 
thing which appellant was entitled to prove and that therefore the testimony was 
unnecessary and immaterial. But an examination of Idov’s testimony shows that 
he had made no such admission. What he admitted was signing the letter, but he 
emphatically denied making the statement, but, on the contrary, said that Apple 
“made the statement up,” and that he signed it to get $50 or $55. : 

[3] The statement was wholly at variance with his sworn testimony, and, if, 
in fact, he had made it, appellant was entitled to show that fact to explain why 
it called him if it was injured by his testimony. It would be grossly unfair to 
permit a witness to entrap a party into calling him by making a statement favor- 
able to that party’s contention, and then, when he is called and accredited by that 
party and gives testimony at variance with his previous statement and against that 
party’s interest, to deny the party calling him the right to show that he was 
induced to do so by a previous statement of the witness made under such circum- 
stances as to warrant a reasonable belief that the witness would repeat the state- 
ment when called to testify. Murphy v. State, supra; W. B. & A. R. v. Faulk- 
ner, supra; Smith v. Briscoe, 65 Md. 569, 5 A. 334. These cases limit the right 
of the party claiming to be surprised to the proof of statements made to the 
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party calling him or his attorney, but where a corporation is a party, manifestly, 
a statement made to its agent is within the rule, because necessarily a corporation 
can only act through an agent, and any other construction would in most cases 
deprive corporate defendants of the protection which the rule affords. It is not 
“eyery statement that may be made even to the party litigant or his attorney, that 
should be allowed to be contradicted by the party calling the witness. It should 
be left to the discretion of the judge before whom the case is tried below to allow 
it to be done. The court should be satisfied that the party has been taken by 
surprise, and that the evidence is contrary to what he had just cause to expect 
from the witness based upon his statements, and that such statements were about 
material facts in the case. It is not every light or trivial circumstance that would 
justify it” Smith v. Briscoe, supra. And it must appear too, that the evidence 
of the witness is prejudicial to the party calling him, and it is not sufficient to 
show that it is not beneficial to him, or that it disappoints his expectations, even 
though justified. 28 R. C. L. 646. Applying these principles to the issue before 
us, we are unable to find any error in these rulings. Idov’s testimony was wholly 
negative, in so. far as it related to the issues in the case. He did, indeed, accord- 
ing to his statement, on cross-examination, say that defendant’s agents paid him 
to make a false statement, but these questions did not refer to that circumstance. 
And aside.from that statement, which is not involved in these rulings, he said 
nothing which could have hurt the appellant’s case, but the most which could be 
said of his testimony was that it did not help it. 


The remaining exception involves the rulings on the prayers. The most im- 
portant question presented by this exception is raised by the refusal of appellant’s 
first prayer which was a formal demurrer to the evidence. It is based upon these 
propositions (1) that by a true construction of Hermann’s contract of employment 
with the company, he was not entitled to recover, if (a) within one year from 
the termination of his employment by the company he sold any insurance to persons 
living “in Baltimore and vicinity,” whether the transaction took place in that 
territory or not, or (b) if he induced any person holding a policy in the company 
to relinquish it; and (2) that the undisputed evidence shows that he did sell 
insurance to persons living in Baltimore and vicinity, and that the transactions inci- 
dent thereto took place both within and without that territory, and that he did 
induce policyholders of said company to drop their policies therein; and (3) that 
whilst. in the employ of the company he transacted insurance without appellant’s 
consent with another company, contrary to the provisions of said contract. 

_ [46] A cardinal rule for the interpretation of contracts is to ascertain the 
intention of the parties thereto. And where the words used are definite, plain, 
and explicit, and the meaning thereof clear, unambiguous, complete, and unmis- 
takable, there is no room for construction, but the parties must be held to have 
meant what they said. “Quoties in verbis nulla est ambiguitas, ibi nulla expositio 
contra verba fienda est.” Coke on Litt. 147; Fidelity & Deposit Co. v. Thomas, 
133 Md. 275, 105 A. 174; Abuc Trading Co., etc., Corp. v. Jennings, 151 Md. 406, 
135 A. 166; Buffalo Pressed Steel Co. v. Kirwan, 138 Md. 66, 113 A. 628. Apply- 
ing this principle to the clause of the contract between Hermann and the appellant 
which related to his employment by another life insurance company, within one 
year from the date of the termination of that contract, in our opinion, the con- 
struction placed upon it by the appellant is unsound. The clause provided that 
the appellee’s right to commissions on renewal premiums should cease, if within 
one year from the termination of the contract he entered “the employment of any 
other life insurance company to work” in “Baltimore and vicinity [Maryland].” 
That language is clear, explicit, and unambiguous, and there is no reason why we 
should depart from it to import into the contract a term which is not there, to wit, 
that he should forfeit his right to commissions on renewal premiums, if within 
one year from the termination of the contract he sold insurance to persons residing 
within the specified territory, regardless of whether or not the transaction took 
place within that territory, or of whether or not the appellee “worked” or solicited 
Msurance in that territory. If the parties had intended to embody such a pro- 
vision in the contract, there is no reason why they should not have done so, but 
since they did not, and since what they did do is perfectly clear and free from 
doubt, we cannot do it for them. So that, reading the contract as it is written, 
it only prohibits Hermann from working or selling insurance for a life insurance 
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company “in Baltimore and vicinity [Maryland],” and it is wholly immaterial whe- 
ther he sold insurance in a life insurance company other than appellant to persons 
residing in that territory, so long as he did not enter it for that purpose, or solicit 
it, or work therein. It is also clear from the contract that he forfeited his right 
to commissions on renewal premiums if he induced one holding a policy in the 
company to relinquish it. 

{7] The next question is whether the undisputed evidence in the case shows 
conclusively (1) that Hermann did work, solicit, or sell insurance in “Baltimore 
and vicinity [Maryland],” for a life insurance company other than the appellant 
within one year from the termination of the contract, or (2) that he at any time 
induced a person holding a policy of insurance in the Travelers’ Insurance Com- 
pany to relinquish it. In dealing with that question we must resolve all conflicts 
in favor of the appellee, and also give him the benefit of all inferences naturally 
and legitimately deducible from the evidence, which support his contention. Taxicab 
Co. v. Hamburger, 146 Md. 129, 125 A. 914; Daugherty v. Robinson, Ex’r, 143 Md. 
270, 122 A. 124. 


[8] The appellee offered evidence intended to prove that he had made no 
contract to write insurance in Maryland for the period between December 15, 1924, 
and December 15, 1925; and that, while within that period he had written insurance 
on persons living in Maryland, the transactions had taken place in the city of 
Washington; and that he had not either worked or solicited life insurance within 
that period in Maryland for any insurance company other than the appellant. The 
appellant relies upon several specific instances in which appellee wrote insurance 
on residents of Maryland, which it contends controvert appellee’s contention and 
conclusively show that he did work and write insurance for another company in 
Maryland. But we cannot give any such conclusive effect to those transactions. 
The first two may be briefly dismissed. One was a policy issued to William x. 
Dougherty, now deceased, in the summer of 1925. The only evidence in the case 
shows that Dougherty, who lived in Baltimore, went to Hermann’s office in Wash- 
ington, received an application, and apparently the policy was taken out there, 
and there is nothing in it to indicate that Hermann solicited the insurance at all. 
In the second instance, Hermann wrote a policy of insurance for Frank A. Hale, 
a resident of Baltimore, but that transaction also occurred in Washington, where 
Hale had gone on other business, and there is nothing which measures up to the 
standard of legal evidence in the record to intimate that Hermann did anything 
or said anything in connection with that transaction outside of the city of Wash- 
ington. Another instance is that of Frank S. Price, Jr., also a resident of Balti- 
more, for whom Hermann wrote life insurance in March, 1925, and there is evi- 
dence that that transaction also occurred in the city of Washington and was initiated 
by Price. Another instance is that of a policy issued to Charles Sheets, a resident 
of New Market, Md., with a place of business in Baltimore. Sheets testified that 
he left a message for Hermann, by “calling up a telephone number in Baltimore,” 
and leaving word for Hermann that he (Sheets) wanted to take out a policy, and 
that Hermann called on him, in Baltimore, and wrote for him an accident insur- 
ance policy, in the Continental Life Insurance Company. But Hermann had previ- 
ously testified that the application for that policy had been sent to him in Wash- 
ington and the policy mailed from there, and that he had not solicited any accident 
insurance in Maryland between December 15, 1924, and December 15, 1925, and 
the conflict was for the jury. There are other instances disclosed by the record 
of insurance policies written by Hermann on residents of Maryland, but in no one 
of them does it appear conclusively that Hermann did any work in Maryland in 
connection with them. 


It also appears that after he left appellant's employ Hermann kept a desk 
in the office of Mr. George C. Lilly, agent for the Missouri State Life Insurance 
Company, in Baltimore, that his name was listed in the telephone directory of 
Baltimore, and that he wrote the letter quoted above to persons for whom he had 
written insurance in the Travelers’ Insurance Company. But he explained that 
testimony by saying that he had business in Baltimore in the collection of notes 
he had taken for insurance issued while in appellant’s employment, that the listing 
in the telephone directory was not at his request, and, while the letter strongly 
suggests a bid for business, another and more innocent construction can be placed 
upon it. So that resolving all conflicts in his favor, and giving the appellee the 
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benefit of all inferences from the evidence which may naturally and legitimately 
be drawn therefrom, it cannot be said, as a matter of law, that Hermann did solicit 
insurance or work for a life insurance company within the territory covered by his 
contract with appellant during his year of “probation.” 

Although the point was made, it was not pressed that the evidence showed 
that, as a matter of law, Hermann had induced some of its policyholders to relin- 
quish their policies with it. In disposing of that question, it is sufficient to say 
that, while there ‘s evidence in the case from which such an inference might very 
well be drawn, it is contradicted, and the conflict was a matter of fact for the 
jury, and not a matter of law for the court. 

[9] The last point in connection with the prayer under consideration is that 
appellee violated his contract with appellant by working for another insurance com- 
pany during the term of his employment. The contract provided that commissions 
should only be payable on renewal premiums if the agent has not violated any of 
his obligations under it. Among the obligations he assumed were these: (1) That 
he would devote his “entire” time and business energies to the promotion of the 
interests of the appellant; and (2) that he would not without the written consent 
of the company directly or indirectly transact anv life, accident, or health insurance 
for any other company. Although it does not appear that he ever had the written 
consent of the appellant therefor, or that it had, whilst he was in its employ, 
any knowledge thereof, he admitted that he did in fact, during his employment 
by appellant, place surplus and substandard insurance with other companies. Unex- 
plained, that evidence would conclusively show a breach of that provision of 
the contract under which he agreed not to transact insurance for another company 
without its written consent. But the appellee undertook to avoid that result by 
showing that there was a general usage in the insurance business under which agents 
were permitted to transact with other companies business which their own com. 
panies would not take, and which was called “surplus and substandard” business, 
and in respect to that he said: 

“It is customary, your honor, for all insurance agents to have a contract with 
another company that will probably take such business as our company would not 
take, both from a medical impairment standpoint, known as the ‘substandard’ busi- 
ness, and on the ‘surplus business,’ surplus business meaning business that if an 
agent wrote $50,000 insurance and the Travelers’ limited their acceptance to $25.000, 
every agent was always privileged to broker that business out to some other com- 
pany that would take the other $25,000. All agents with all companies have that 
arrangement.” 

[10] Aside from the contract, Hermann would not have been entitled to com- 
missions on renewal premiums. Scott v. Travelers’ Ins. Co., 103 Md. 69, 63 A. 
377, 7 Ann. Cas. 1166; Rosenberg v. Lipman, 143 Md. 512, 122 A. 781. His right 
to such commissions therefore must be derived from the contract itself, and before 
he was entitled to recover under it, it was incumbent upon him to show that all 
conditions precedent to his right to such commissions had been performed. 13 
C. J. 763, 764; Sunshine Cloak, etc., Co. v. Roquette, 30 N. D. 143, 152 N. W. 
359, L. R. A. 1916E, 937. Part 3 of section 11 of the contract upon which appellee’s 
tight to commissions is based reads as follows: 

“If this contract shall be terminated after the agent has been continuously in 
the service of the company under this or any previous contract for two or more 
years, or shall be terminated by the death of the agent, and if the agent has not 
violated any of his obligations hereunder, the company will pay the renewal com- 
missions earned under part 2,-to the agent, his executors, or administrators, or to 
such person as he may designate, with the consent of the company.” 

And in the third section of the contract Hermann expressly agreed— 


“to transact all business for the company in accordance with its rules and instruc- 
tions now in force or hereafter issued, and that he will not, without the written 
consent of the company, directly or indirectly transact life, accident, or health 
surance for any other company.” 

That the condition imposed by part 3 of section 11 of the contract was prece- 
dent to his right to commissions on renewal premiums paid after the termination 
of the contract cannot be questioned, nor can there be any doubt that, upon the 
conceded evidence, he failed to comply with that condition unless the usage to 
which he testified can be accepted as an excuse for failing to comply with the 
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for companies other than appellant. Now it is undoubtedly true, as stated by 
express terms of the contract, because he himself admitted that during the term 
of the contract he did transact surplus and substandard insurance in Maryland 
Judge Alvey in Appleman v. Fisher, 34 Md. 554, that: 

“As was said by Parke, B., in Brown v. Byrne, 3 Ell. & Bl. 713, ‘in all con- 
tracts, as to the subject-matter of which known usages prevail, parties are found 
to proceed with the tacit assumption of ‘these usages; they commonly reduce into 
writing the special particulars of their agreement, but omit to specify these known 
usages which are included, however, as of course, by mutual understanding; evi- 
dence, therefore, of such incidents is receivable. The contract, in truth, is partly 
express and in writing, partly implied or understood and unwritten. But the evi- 
dence received must not be of a particular, which is repugnant to, or inconsistent 
with, the written contract.’ And it should have been added, nor in contravention 
of any rule of law.” 

[11] It is also true that: 

“Usage may, in certain cases, for the purpose of ascertaining and explaining 
the meaning and intention of the parties to a contract, whether written or verbal, 
be proved; but it is never admissible where it is inconsistent with the terms of 
the contract, or the apparent intention of the parties. As has been well said, 
usage may be admissible to explain what‘is doubtful, but never to contradict what 
is plain.” Gibney v. Curtis, 61 Md. 201. 

And the general rule is thus stated in 17 C. J. 508: 

“Where the terms of an express contract are clear and unambiguous, they 
cannot be varied or contradicted by evidence of custom or usage.” 

That statement is supported by a number of Maryland cases cited in note 46 
to the text, and is certainly the law of this state. So that the only question open 
is whether there inheres in the express terms of the contract any such obscurity 
or ambiguity as would make the usage to which appellee testified a valid excuse for 
his failure to comply with the obligations imposed by the contract. Turning to 
the contract, it would be hard, indeed, to find any clear or less doubtful language 
than that employed. Under it Hermann expressly agreed that he would not, 
“without the written consent of the company, directly or indirectly transact life, 
accident or health insurance for any other company” and he also agreed to devote 
his “entire” time and business energies to the promotion of its interests. But under 
the usage which he sets up, he was not obliged to do any such thing, but was at 
liberty to transact any surplus or substandard insurance with any company, when- 
ever and wherever he pleased, or, in other words, to violate the express and explicit 
terms of the contract. Such a usage was in no sense explanatory of, but in direct 
conflict with, the terms of the contract, and did not constitute a valid excuse for 
appellee’s failure to comply with its terms. And since it appears from his own 
uncontradicted testimony that he had violated the terms of the contract, and since 
there is no evidence in the record to show that appellant gave its written consent 
to appellee’s transactions for other companies or waived such violation, and since 
his right to recover was conditioned upon his performance of the obligations im- 
posed upon him by the contract, it follows that the first prayer of the appellant 
. should have been granted. 

Defendant’s fourth, fifth, sixth, seventh, and ninth prayers were properly re- 
fused, because they were not based upon any evidence in the case, and its prayers 
8 and 8% were properly refused because they were inconsistent with the principles 
to which we have referred in this opinion. 

It follows that, since, in our opinion, the appellant’s first prayer, withdrawing 
the case from the jury, should have been granted, the judgment appealed from must 
be reversed. 

Judgment reversed, with costs. 
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HARTFORD FIRE INS. CO. v. WILLIAMS. (No. 26817.) 
Supreme Court of Mississippi, Division B. 
Jan. 9, 1927. 
115 Southern Reporter 199. 
(Syllabus by the Court.) 

1. CONTRACTS—PARTIES 21 YEARS OF AGE CAN MAKE THEIR OWN 
CONTRACTS; COURTS WILL ENFORCE CONTRACTS BY PARTIES 
OVER 21 YEARS OF AGE, AS WRITTEN, WHERE THEY ARE LEGAL 
AND NOT SUBVERSIVE OF PUBLIC POLICY. 

Parties who are 21 years of age have a right to make their own contracts, 
and the courts will enforce the contracts as written, where they are legal and not 
subversive of public policy. 

(For other cases, see Contracts, Dec. Dig. §§ 11, 143.) 


2, INSURANCE—ON CANCELLATION OF CONTRACT TO PAY SOLICIT- 
ING AGENT COMMISSIONS ON POLICIES APPROVED AND IS- 
SUED, WHERE APPLICATIONS WERE NOT APPROVED, AGENT 
HELD NOT ENTITLED TO COMMISSIONS ON INSURANCE THERE- 
AFTER WRITTEN ON SAME PROPERTY BY ANOTHER AGENT; TO 
RECOVER, PARTY SUING ON CONTRACT MUST BRING HIMSELF 
WITHIN ITS TERMS. 

Where, under the terms of a contract between an insurance company and a 
soliciting agent, it was provided that the insurance company had a right to cancel 
the contract of agency at any time, and that the plaintiff was only entitled to the 
commissions on the policies approved and issued by the company, and where the 
applications were not approved by the company, and the agency was canceled under 
the terms of the contract, a plaintiff is not entitled to commissions on contracts 
of insurance thereafter written on the same property secured by another agent. 
In order to recover, plaintiff must bring himself within the terms of his contract. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 


Appeal from Circuit Court Pearl River County; J. Q. Langston, Judge. 

Action by W. I. Williams against the Hartford Fire Insurance Company. From 
: Set for plaintiff, defendant appeals. Reversed, and judgment entered for 
efendant. 

R. L. McLaurin, of Vicksburg, and T. J. Wills, of Hattiesburg, for appellant. 

J. C. Shivers, of Poplarville, for appellee. 

EruripcE, J. Williams was plaintiff in the court below and brought suit against 
the appellant for commissions amounting to $499.96, earned in soliciting insurance 
for appellant. It appears they entered into a contract by which Williams was to 
solicit insurance for the company and to receive 20 per cent. of the amount of 
premiums on policies approved and issued by the company, and that the company 
had the right to cancel the contract at any time. The plaintiff, Williams, signed 
an agreement with the company in which he stipulated as follows: 

“Ist. That I will not solicit an application on old, worthless, unprofitable, or 
unoccupied buildings, or on buildings with unsafe chimneys, flues, or pipes; and 
if it comes to my knowledge that an undesirable risk is insured in the Hartford, 
I will immediately report the fact to said company. 

“2d. That I will not knowingly permit over-valuation on any building upon 
which I take an application for insurance. 

“3d. That I will personally inspect all stoves, pipes, furnaces, flues, and chim- 
neys, and see that their true condition is stated in the application. 

_ “4th. That I will ask the applicant the true title of the property proposed to be 
insured, and will see that he plainly states in the application over his own signature 
what he says regarding it. 

“Sth. That I will make a personal survey and inspection of all property pro- 
posed to be insured, and will see that applicant gives the size, height, material, age, 


= and distance from each other and from all buildings within 150 feet 
ereor. 


“6th. That I will ascertain from the applicant and see that he states in the 
application by what and to what amount the property proposed to be insured is 


mcumbered, and how much (if any) other insurance there is on the property, and 
in what companies. 
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“7th. That on all credit business I will use by best endeavors to collect in cash 
the commissions from the applicant at the time application is made. 

“8th. That I will not accept notes for premiums for proposed insurance when 
applicant does not own real estate worth at least $2,000 over and above all incum- 
brances. 

“Oth. That I will return to the company all unearned premiums on canceled 
policies and on notes that are not paid at maturity. 

“10th. And it is understood and agreed that, in order to acquire the right to 
charge to the agent’s account advanced commissions allowed on defaulted notes 
and unpaid premiums, the said company shall not be required to sue the makers 
of such notes or policyholders. 

“llth. That I will not take applications on any building or any property for 
more than three-fourths of their actual cash value. 

“12th. That if any note or installment of a,note is not paid at maturity, I will 
if instructed so to do, attend to the collection of said note or installment, without 
expense to the company. 

“13th. That if the company should refer to me any losses in my field, | will 
adjust the same without additional compensation for time or expense. 

“14th. I hereby faithfully promise and agree that so long as I represent the 
Hartford Fire Insurance Company I will not accept the agency or represent any 
other installment writing company; that if at any time I desire to accept the agency 
of any other company, I will, before entering upon any such service, give the 
Hartford Fire Insurance Company 30 days’ notice in writing. 

“15th. That I will faithfully observe the foregoing rules and al] subsequent 
instructions as stated below. And further, I hereby agree that I will post myself 
thoroughly as to the instructions furnished me by the company, and that I will 
faithfully observe same. 

“16th. I also agree to faithfully and promptly obey all future orders and instruc- 
tions said company may give me through the officers or the manager of the South- 
ern Farm Department, or through any of the company’s state or special agents, 
or by any other person duly authorized by the company. 

“17th. This agreement can be terminated at any time at the pleasure of the 
Hartford Fire Insurance Company, and nothing herein shall be construed to the 
contrary.” 

On the back of this agreement appears the following: 

“In further consideration of my appointment as agent for the Farm Depart- 
ment, Hartford Fire Insurance Company, I hereby agree to pay the said company 
all unearned commissions on premiums on policies that are canceled, and on notes 
that are not paid at maturity. This agreement refers to policies issued through 
former agents (the Picayune Insurance Agency, H. K. McKee, Megr.), as well as 
policies that may be issued thru my agency.” 

When this contract was signed, Williams paid the company a sum of money 
due by his predecessor agency in said company. Thereafter Williams’ secured poli- 
cies on dwellings, a list of which was made an exhibit to the declaration. These 
applications were forwarded to the company, which declined to write the policies 
and canceled the agency. It was contended by Williams that, after these applica- 
tions were forwarded and the contract canceled, the company wrote policies on 
some of them which were solicited by an agency in another county, and for this 
reason he should not be bound by the provisions of the contract; that the company 
did not act in good faith in reference to said matters; and he offered to prove that 
some of the policies solicited had subsequently been written by the company, but 
did not show in his offer any evidence that the policies so written by the company 
were identical with the policies he had solicited and transmitted to the company. 


It was further developed by Williams’ testimony that the company desired him, 
when writing farm property, to secure additional insurance on outbuildings, live 
stock, and other things, because the risk of insuring dwelling houses thereon was 
greater. The applications filed by Williams with the company did not contain 
applications for insurance on other than dwellings. 

The company, at the close of the plaintiff’s evidence, requested a peremptory 
instruction, which was refused. Other instructions were requested and refused 
and have been assigned for error, but they do not warrant notice, as the peremptory 
instruction for the defendant should have been granted. 


—- bo eee oe op kee em 6h oe 
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[1, 2] The parties, of course, have a right to make their own contracts, and 
the court will enforce the contract as written, where legal. Under the terms of 
this contract, the right to cancel same at any time was given, and the plaintiff was 
only entitled to commissions on policies approved and issued by the company. Hav- 
ing secured no such policies, there was no right. It is true, the contract made by 
him appears to be a hard one, and that he spent money in an effort to secure busi- 
ness for the company, but he made his own contract and is not entitled to com- 
pensation until he brings himself within the terms of his contract. There is not 
sufficient proof in the record to show that the company was not acting in good 
faith in refusing to issue policies and in canceling the contract. 

It follows, therefore, that the judgment of the court should be reversed and 
judgment rendered here for appellant. 

Reversed, and judgment here for appellant. 


STATE ex. rel. JOHNSON & HIGGINS CO. v. SAFFORD, State 
Superintendent of Insurance. 
STATE ex rel. MARSH & McLENNAN CO. v. SAME. 
(Nos. 20769, 20770.) 
Supreme Court of Ohio. Dec. 28, 1927. 
159 Northeastern Reporter 829. 
(Syllabus by the Court.) 

1, CORPORATIONS—FICTION OF CORPORATE ENTITY MAY BE DIS- 
REGARDED WHERE USED TO EVADE STATE LAW. 

In the furtherance of justice, the fiction of a corporate entity may be disre- 
garded where the corporation is so controlled and its affairs so conducted as to 
make it merely an instrumentality for the purpose of evading and circumventing 
a state law. 

(For other cases, see Corporations, Dec. Dig. § 1.) 

2. INSURANCE—SUPERINTENDENT OF INSURANCE CANNOT BE COM- 
PELLED TO ISSUE LICENSE TO DOMESTIC INSURANCE CORPOR. 
ATION, MAJORITY OF WHOSE STOCK IS OWNED BY HOLDER OF 
FOREIGN INSURANCE BROKER’S LICENSE (CONST. OHIO, ART. 
1, $1; CONST. U. S. AMEND. 14, § 1; GEN. CODE, §§ 644, 644-1, AND 
§ 644-2 AS AMENDED BY 112 OHIO LAWS, P. 92). 

Where a statute forbids the issuing of an insurance agent’s license unless 
the applicant be a resident of the state, and the superintendent of insurance, pursu- 
ant to administrative precedent and in the exercise of a sound discretion, has denied 
a license to a domestic insurance corporation, the majority of whose capital stock 
is owned by the holder of a foreign insurance broker’s license, upon the ground 
that the fiction of the domestic corporate entity is sought to be used as a means 
of circumventing the statute by such holder of a foreign insurance broker’s license, 
a writ of mandamus seeking to compel the superintendent of insurance to issue such 
license will be denied. 

(For other cases, see Insurance, Dec. Dig. § 5.) 

Separate actions for mandamus by the State of Ohio, on the relation of the 
Marsh & McLennan Company, to compel William C. Safford, Superintendent of 
Insurance of the State of Ohio, to issue a license to act in capacity of insurance 
agent in staté; and by State of Ohio, on the relation of the Johnson & Higgins 
Company, against defendant named. Defendant demurred to petitions. Demurrers 
sustained.—[By Editorial Staff.] 

The case of State ex rel. Marsh & McLennan Company v. William C. Safford, 
Superintendent of Insurance, No. 20770, is an original action in mandamus in this 
court. The relator is an Ohio corporation, having been organized in the year 1916. 
Said company is organized for the purpose of acting as local agent of fire insurance 
companies in the writing and placing of contracts of indemnity in Ohio. 

Said company on August 10, 1927, made application to the ‘respondent, super- 
intendent of insurance, for a license to conduct said business in Ohio for the year 
ending February 28, 1928. The demurrer filed in the case admits, of course, the 
facts as stated in the petition. 

Said company has been designated by the Union Insurance Society of Canton, 
Limited, an insurance company authorized to transact a fire insurance business in 
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this state, as an agent of such company. All statutory steps have been duly com- 
plied with by relator, including the tender of the proper fee, but, notwithstanding, 
the superintendent has refused and still refuses to issue a license to relator. The 
petition alleges specifically that all the facts in favor of the issuance of the license 
have been found in favor of the relator, and the superintendent’s sole reason for 
refusal is based upon the fact “that a majority of the capital of relator has been 
contributed, and stock certificates issued accordingly, by a certain foreign cor- 
poration known as Marsh & McLennan, Incorporated,” which foreign corporation 
is engaged in the business of insurance brokers at New York, Chicago, and else- 
where. 

The petition further alleges that— 

“Because said foreign broker’s corporation owned a majority of the stock of 
relator, and for no other reason, said superintendent of insurance refused and still 
refuses to license relator as such local agent.” 

The petition further alleges that relator has the legal right to engage in busi- 
ness as local agent, and that the refusal of the superintendent to issue the license 
violates the constitutional rights of the relator, viz., section 1, article 1, of the 
Constitution of Ohio, and section 1 of the Fourteenth Amendment to the Constitu- 
tion of the United States. 

The petition prays for a writ of mandamus requiring the superintendent to 
issue and deliver to plaintiff a license authorizing it to act in ‘the capacity of an 
insurance agent in Ohio for the ensuing year, pursuant to section 644 of the Gen- 
eral Code. Defendant demurs generally to the petition. 

The case of State of Ohio ex rel. Johnson & Higgins Co. v. William C. Safford, 
Superintendent of Insurance, No. 20769, is considered herewith. 

Conn, Hoke, Wright & Benoy, of Columbus, for relator. 

E. C. Turner, Atty. Gen., and C. S. Younger, of Celina, for respondent. 

Day, J. A determination of the question presented requires a consideration of 
sections 644, 644-1, and 644.2, General Code. Briefly stated, these provisions may 
be summarized as follows: 

Under section 644, no person may be licensed to act as an insurance agent 
unless a resident of this state. Section 644-1 makes provision that no solicitor’s 
license shall be issued except to natural persons, resident of the state. Section 
644-2 limits the issuance of a foreign broker’s license in this state to a natural 
person resident of another state to do in his own state an insurance business on 
Ohio property. That is to say, a broker may write no business and transact no 
insurance business within the boarders of the state of Ohio. 

The petition avers that the refusal of the respondent to issue the license prayed 
for is based on the single fact that a majority of the stock of the relator company, 
an Ohio corporation, is owned and controlled by a foreign corporation engaged 
in insurance business. This then presents two questions: (1) Whether under section 
644 the superintendent of insurance may deny to relator corporation a license on 
the ground that ‘the majority of its stock is owned by a foreign corporation; and 
(2) if section 644 permits the superintendent of insurance to deny to relator cor- 
poration such license on the ground aforesaid, whether such section is in violation 
of the Constitution of the United States and the Constitution of Ohio. 

That the Ohio resident ‘agent’s law is not unconstitutional is sustained by La 
Tourette v. McMaster, 248 U. S. 465, 39 S. Ct. 160, 63 L. Ed. 362, and Palmetto 
Fire Ins. Co. v. Conn, 272 U. S. 295, 47 S. Ct. 88, 71 L. Ed. 243. In fact, we are 
informed by the brief of counsel for relator that the constitutionality of section 
644, General Code, is not questioned, but that the construction thereof by the super- 
intendent of insurance, respondent herein, is challenged. 

The petition herein recites, among other things: 

“Said superintendent found that a majority of the capital of relator had been 
contributed, and stock certificates issued accordingly, by a certain foreign corpora- 
tion, known as Marsh & McLennan, Incorporated, engaged in the business of in- 
surance brokers at New York, Chicago, and elsewhere; that because said foreign 
broker’s corporation owned a majority of the stock of relator, and for no other 
reason, said superintendent of insurance refused and still refuses to license relator 
as such local agent, and further says that he will not so license it.” 


The record further discloses that said Marsh & McLennan, Incorporated, en- 
gaged in the business of brokerage insurance, has a license ‘from the insurance de- 
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partment of Ohio as a foreign insurance broker for Ohio for the current year, but 
that such license as a foreign insurance broker would be surrendered upon the 
awarding of a license to the relator as local agent, and that, thereupon, said Marsh 
& McLennan, Incorporated, will return said foreign broker‘s license and not in 
any wise engage as foreign broker for Ohio business. 


It is therefore plain that the pnrpose of the securing of a license by the relator 
company is to enable Marsh & McLennan, Incorporated, owner of a foreign insur- 
ance broker’s license and owner of a majority of the stock of relator, to circumvent 
the statute of Ohio which prevents such license being secured by other than a 
resident of the state of Ohio. 


[1, 2] To state the proposition somewhat differently, may a domestic corpora- 
tion, organized for the purpose of soliciting insurance other than life, incorporated 
under the laws of this state, be denied a license to do business in this state merely 
because the bulk of its stock is owned by a foreign corporation engaged in the in- 
surance brokerage business, which latter corporation is not enabled to secure a 
license to act in this state by reason of section 644, General Code? While it is 
true that one corporation may own and control the stock of another corporation 
(Toledo Traction, Light & Power Co. v. Smith [D. C.] 205 F. 643; Bigelow v. 
Calumet & Hecla Min. Co. [C. C.] 167 F. 704; Kardo Co. v. Adams [C. C. A.] 
231 F. 950; section 8623—8, General Code, effective June 16, 1927), yet courts of 
equity do not permit corporate forms to be used for injury or wrongdoing. “The 
doctrine of corporate entity is not so sacred that a court of equity, looking 
through forms to the substance of things, may not in a proper case ignore it to 
preserve the rights of innocent parties or to circumvent fraud.” In re Rieger, Kap- 
ner & Altmark (D. C.) 157 F. 609. In 14 Corpus Juris, 61, it is said: 

“Thus it has repeatedly been held that the courts, both at law and in equity, 
will disregard the fiction of corporate entity apart from the members of the corpora- 
tion when it is attempted to be used as a means of accomplishing a fraud or an 
illegal act.” First Nat. Bank of Chicago v. Trebein Co., 59 Ohio St. 316, 52 N. E. 
834; Brundred v. Rice, 49 Ohio St. 640, 32 N. E. 169, 34 Am. St. Rep. 589; State 
v. Standard Oil Co. 49 Ohio St. 137, 177, 30 N. E. 279, 15 L. R. A. 145, 34 Am. 
St. Rep. 541. 

The case of Palmetto Fire Ins. Co. v. Conn, supra, recognizes the right of the 
state to tax a foreign corporation seeking to do an insurance business in Ohio without 
paying a resident license, under the guise of including the premium for such in- 
surance as a part of the purchase price of a commodity (an automobile), the court 
saying, at page 305 (47 S. Ct. 89): 

“Whatever technical form may be given to the reasoning, the substance is that 
by acts done in Ohio the purchaser obtains for himself the advantage of insurance 
that before that moment did not exist. * * * It would be extravagant to say that 
the state’s general power to deny to the plaintiff the right to enter or remain within 
it for business unless it paid for these transactions as a part of the price, must be 
denied upon constitutional grounds.” 

The principle of denying the right to do by indirection what cannot be done 
by direct ‘method is thus clearly recognized. If a nonresident insurance company 
cannot write insurance in Ohio without a resident license, how can this desired 
result be acquired by coming into the state in the guise of an owner of a controlling 


interest in a domestic corporation, thus seeking to circumvent the statute relative 
to resident licenses? 


_ The interpretation of a given law by administrative departments, if long con- 
tinued, has been recognized in this state: Industrial Commission of Ohio v. Brown, 
92 Ohio St. 309, 311, 110 N. E. 744, L. R. A. 1916B, 1277; ‘State v. Smith, 71 Ohio 
St. 13, page 40, 72 N. E. 300; United States v.‘ Johnston, 124 U. S. 236, 8 S. Ct. 
446, 31 L. Ed. 389; 36 Cyc. 1140; 25 Ruling Case Law, 1043. 

Sections 644, 644—1, and 644—2, General Code, prior to the emendment of 
March 14, 1927 (112 Ohio Laws, p. 92), have received interpretation of the insur- 
ance department of this state; and, under facts so similar as to make the situation 
almost parallel to the instant case, a license was refused to a holder of a foreign 
broker’s license where such license was sought by a corporation of Ohio dominated 
by the holder of such foreign broker’s license. We think the interpretation then 
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placed upon the statutes was correct and that the same interpretation should now 
prevail, in spite of the amendment of section 644—2. 

The case of Hanover Fire Ins. Co. v. Harding, 272 U. S. 494, 47 S. Ct. 179, 
71 L. Ed. 372,49 A. L. R. 713, cited by relator, and upon which State ex rel. Wood- 
men Accident Co. v. Conn,. Superintendent of Insurance, 116 Ohio St. 127, 156 N. 
E. 114, was decided, relates to the unreasonable classification of domestic and for- ° 
eign corporations engaged in the same business, and is not applicable to a case 
involving the use of a domestic corporation’s entity for the purpose of evading a 
state law, which is the crucial question in the case at bar. 

The fact that the relator was incorporated in Ohio prior ‘to the passage of the 
resident agent’s law, section 644, General Code, is immaterial in view of the fact 
that the license is an annual privilege granted by the state, dependent upon the con. 
dition of the applicant at each annual period. The rights, therefore, of relator 
under section 644, General Code, reiate to these annual periods and do not depend 
upon the date of relator’s original incorporation. 

It is our conclusion that the relator company is but the alter ego of a nonresi- 
dent insurance broker corporation desiring to write insurance in Ohio, but unable 
to obtain a resident license, and that the course pursued by it ‘is but an attempt to 
do by indirection that which cannot be accomplished by direct and legal methods. 
Entertaining this view, the demurrer of the respondent to the petition of the rela- 
tor is sustained. 

The same principles control in the case of State ex rel. Johnson & Higgins 
Co. v. William C. Safford, Superintendent of Insurance, No. 20769, and the same 
entry is made in that case. 

Demurrer sustained. 

Marshall, C. J., and Allen, Kinkade, Robinson, Jones, and Matthias, JJ., concur. 


In re PEOPLE by STODDARD, State Superintendent of Insurance. 
In re NORSKE LLOYD INS. CO., Limited. 
Supreme Court, Appellate Division, First Department. February 3, 1928. 
226 New York Supplement 595. 

1. INSURANCE—AMERICAN POLICYHOLDERS OF INSOLVENT FOR- 
EIGN COMPANY SHOULD NOT RECEIVE INTEREST ON CLAIMS 
WHERE OTHER CLASSES OF CREDITORS RECEIVE ONLY ABOUT 
36 PER CENT. OF CLAIMS (INSURANCE LAW, §§ 27, 28, 63). 
Where assets of insolvent foreign insurance company in possession of State 

Superintendent of Insurance as ancillary receiver under Insurance Law, § 63, was 

sufficient to pay all claims on policies issued to American residents by American 

branch of company, with a large balance for transmission to foreign liquidator, but 
corporation’s remaining assets, including any balance transmitted, was sufficient to 
pay only about 36 per cent. of other creditors’ claims, held that, as against other 
classes of creditors, such American creditors should not receive interest on their 
claims during winding up of company, in application of principle that equality 
is equity, since statutory preference given such creditors by sections 27, 28, should 
not be extended, beyond what statutes ‘require. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


2. INSURANCE—ASSETS OF INSOLVENT FOREIGN INSURANCE COM- 
PANY COMING INTO HANDS ‘OF STATUTORY LIQUIDATOR ARE 
NOT SUBJECT TO ATTACHMENT (INSURANCE LAW, § 63). 
Where assets of insolvent foreign insurance company come into possession of 

state superintendent of insurance as ancillary receiver under Insurance Law, § 63, 

for liquidation, no creditor may thereafter obtain specific lien through attachment. 

Martin and James O’Malley, JJ., dissenting. 

(For other cases, see Insurance, Dec. Dig. § 21.) 

Appeal from Supreme Court, New York County. 

In the matter of the application of the People by Francis R. Stoddard, Jr., 
as State Superintendent of Insurance, for an order to take possession of the prop- 
erty and conserve the assets of Norske Lloyd Insurance Company, Limited. From 
an order denying their motion to set aside a referee’s report recommending pay- 
ment of 6 per cent. interest on class I claims and from an order granting the motion 
of class I creditors to confirm said report, the Norwegian receiver of said com- 
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pany and others appeal. Orders reversed, motion to confirm report of referee and 
for allowance of interest on said claims denied, and motion to set aside the report 
granted. 


See, also, 123 Misc. Rep. 877, 207 N. Y. S. 50. 


Argued before Dowling, P. J., and Finch, McAvoy, Martin, and James O’- 
Malley, JJ. 

William H. Hotchkiss, of New York City, for appellants British & Foreign 
Insurance Co., Limited, and other class II creditors. 

Haight, Smith, Griffin & Deming and Bonynge & Barker, all of New York 
City (Charles E. Hughes, of New York City, of counsel, and Clarence B. Smith 
and Wendell P. Barker, both of New York City, on the brief), for appellants Nor- 
wegian receiver and British liquidator. 

MacFarland, Taylor & Costello, of New York City (Irving Mariash, of New 
York City, of counsel, and Willard U. Tavlor, of New York City, on the brief), 
for appellants American Exchange Nat. Bank and other American creditors. 

Clarence C. Fowler, of New York City, for respondent Superintendent of In- 
surance of New York. 

Rumsey & Morgan, of New York City (Louis J. Wolff, of New York City, 
of counsel, and David Rumsey, of New York City, on the brief), for respondents 
class I claimants. 

Bigham, Englar & Jones, of New York City (M. P. Detels, of New York 
City, of counsel, and C. W. Harvey, of Brooklyn, on the brief), for respondents 
Fireman’s Fund Ins. Co. and other claimants similarly situated. 

Fyncu, J. [1] Should interest be allowed in insolvency proceedings in addition 
to payment in full upon the proven claims of those whose policies were issued by 
the United States branch of a foreign insurance company prior to remitting the 
balance to the domiciliary receiver in Norway, is the question presented by this 
appeal. The court at Special Term allowed interest upon the ground that the 
United States branch was a separate entity and that interest was part of the 
debt. 

Such facts, in brief, as are necessary to an understanding of the reasons for 
the decision follow: In 1916 the Norske Lloyd Insurance Company, Limited, a 
Norwegian company, was authorized to do business in the state of New York. 
In 1922 the parent company became insolvent, and insolvency liquidation was com- 
menced in Norway, a domicilary receiver there appointed, and a liquidator in Eng- 
land. Pursuant to section 63 of the Insurance Law, the superintendent of insurance 
of the state of New York, as ancillary receiver, on the 3d day of May, 1922, 
took possession of all of the company’s assets in the United States, including a 
deposit of securities made with him and also with the Guarantee Trust Company 
under deeds of trust, and certain securities deposited in trust with the authoiries 
of the state of Ohio, to pay the creditors of the American branch and remit the 
balance to the Norwegian receiver. The superintendent of insurance, in his report, 
divided the creditors into three classes: First, upon policies issued to residents or 
citizens by agencies of said insurance company doing business in the United States; 
second, upon policies issued by said insurance company outside of the United States 
to persons residing within the United States; and, third, upon policies issued to 
nonresidents of the United States by foreign agencies of the insurance company. 
In Matter of People by Stoddard (In re Norske Lloyd Ins. Co.) 242 N. Y. 148, 
151 N. E. 159, Chief Judge Hiscock, speaking for a unanimous court, held that the 
New York liquidator should pay the claims of the first class out of the assets in 
his hands and remit the balance, less expenses, to the Norwegian liquidator. It 
appears that the liquidator will have a fund sufficient to pay interest in full upon 
all the claims in class I and still remit upwards of $1,000,000 to the foreign liqui- 
dator. Furthermore, the remaining assets of this defunct corporation, including 
any balance sent from the United States, will be only sufficient to pay about 36 
per cent. of the face amount of other claims to the other creditors. All claims of 
creditors, both here and abroad, have a similar inception; namely arising out of 
contracts of insurance. 

[2] Applicable to these facts are certain fundamental principles which are well 
settled. In the first place, we are not dealing with rights as between the creditors 
and the corporation, but with an equitable distribution of the assets of an insolvent 
corporation as between different classes of creditors. Furthermore, when once 
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these assets have come into the hands of the liquidator in New York, no creditor 
may thereafter obtain a specific lien through attachment.: Matter of People (In 
re City Equitable Fire Ins. Co., Limited, of London, England) 238 N. Y. 14/7, 
144 N. E. 484. It has furthermore been finally established in the case at bar that 
these creditors in class I and no others are entitled to be paid 100 per cent. of 
their claims, and that other creditors are to be remitted, upon proper safeguards, 
to the domiciliary receiver in Norway. Matter of People by Stoddard (In re 
Norske Lloyd Ins. Co.) 242 N. Y. 148, 151 N. E. 159. This preference given to 
class I creditors is a statutory preference. Insurance Law, §§ 27 and 28. The 
wording of this statute is in most general terms. In consequence we should not 
hold that the underlying principles of equitable distribution of the assets of an 
insolvent corporation are to be disregarded unless in conflict with the general terms 
of the statute. Obviously the principle that equality is equity applies unless in 
conflict with the terms of the statute. People v. American Loan & Trust Co., 
172 N. Y. 371, 65 N. E. 200. Were it not for the statute, all the assets should 
have been forwarded to the domiciliary receiver. Those who have dealt with 
the American branch should not be in a better position in this receivership than 
in a receivership involving creditors whose claims arise in different states of the 
United States or between different classes of creditors in this state. In either 
case no interest in addition to payment in full would be allowed to the first class 
as against subsequent classes. It follows that class I creditors should not receive, 
as against the other classes of creditors, interest during the time it has taken to 
wind up the company. To allow interest to our citizens who did business with 
the American branch is to discriminate, not only against other credito1s, but also 
against our own citizens who have done business with the foreign branch. Our 
conclusion is further fortified by considering that the capital of the parent com- 
pany originally supplied the capital necessary to start the United States branch. 
While for certain purposes the American branch may be considered as if an entity 
in itself, the fact remains that it is not, and to so hold in a situation similar to 
the case at bar, except in so far as the wording of the statute requires (Insurance 
Law, §§ 27, 28), would be taking the assets of the parent company away from 
the latter’s creditors without consideration. 

It follows that the orders appealed from should be reversed, with $10 costs 
and disbursements, the motion to confirm the report of the referee and for tne 
allowance of interest on class I claims denied, and the motion to set aside said 
report granted. Orders filed. 

Dowling, P. J., and McAvoy, J., concur. 

Martin, J. (dissenting). The fund out of which the class I creditors are to be 
paid was established by statute for their protection. 

We believe those creditors are entitled to payment in full, which means with 
interest. The purpose of requiring security was to protect these policyholders or 
creditors, and they will not be fully protected or paid in full unless they receive 
interest. 

This is especially true when we consider that the fund to which the class I 
creditors are entitled, and which the statute required be kept on deposit for their 
protection, has earned interest by its use during the period of delay, which interest 
now belongs to said creditors. 

The orders should therefore be affirmed. 

James O'Malley, J., concurs. 
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NEW YORK LIFE INS. CO. v. CUMINS. 
Circuit Court of Appeals, Third Circuit. January 11, 1928. 
Rehearing Denied March 14, 1928. No. 3664. 

24 Federal Reporter (2d) 1. 


3. INSURANCE—WHETHER INSURED CONSULTED DOCTOR CON- 
TRARY TO REPRESENTATIONS, OR BETWEEN DATE OF MEDI- 
CAL EXAMINATION AND DELIVERY OF POLICY, HELD FOR JURY. 
In action on life insurance policy, evidence as to whether insured had consulted 

physician, contrary to his representations, or between date of medical examination 

and delivery of policy, held sufficient to take the case to jury. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 


4, INSURANCE—INSURED’S MISREPRESENTATION, TO INVALIDATE 
LIFE POLICY, MUST BE OF SUCH IMPORTANCE THAT, BUT FOR 
SUCH MISREPRESENTATION, COMPANY WOULD NOT HAVE 
WRITTEN POLICY. 

In order to strike down life insurance policy for misrepresentation by insured, it 
must be of such substantial importance that insurance company, but for such misre- 
presentation, would not have written contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 255.) 


5. INSURANCE—MATERIALITY OF INSURED’S MISREPRESENTATION 
IN SECURING LIFE POLICY IS FOR JURY IN DOUBTFUL CASE. 
When it is doubtful whether misrepresentation of insured in obtaining life policy 

was material, queston of materiality must be submitted to jury. 
(For other cases, see Insurance, Dec. Dig. § 668[6].) 


In Error to the District Court of the United States for the Western District of 
Pennsylvania; Frederic P. Schoonmaker, Judge. 

Action by Jennie Cumins against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Clark Miller, William H. Eckert, and Gordon, Smith, Buchanan & Scott, all of 
Pittsburg, Pa., for plaintiff in error. 

Charles H. Sachs and Sachs & Caplan, all of Pittsburgh, Pa., for defendant in 
error. 

Before Buffington, Woolley, and Davis, Circuit Judges. 


Per CurtaM. This case, a suit to recover upon a policy of life insurance, was 
begun in a state court and from thence removed by the insurance company to the 
court below. In that court on September 24, 1924, the defendant filed an affidavit 
of defense, which pleading, by the Pennsylvania Practice Act of 1915 (P. L. 483; 
Pa. St. 1920, §§ 17181-17204), made the issue in the case. On September 16, 1926, 
the insurance company petitioned the court for leave to file an amended affidavit of 
defense, which by virtue of the amended Practice Act of Pennsylvania of March 
30, 1925 (P. L. 84), would have materially changed the issue. The petition was re- 
fused, and on the trial the court tried the case and ruled that said latter act of 1925 
had no effect on the pleadings. The insurance company at the trial prayed for a 
directed verdict in its favor, which was refused, and the case resulted in a judgment 
for the plaintiff. The denial of the petition for leave to file the amended affidavit 
of defense, or to rule as though it had been filed, and the refusal of the motion for 
a directed verdict form the two questions here involved. 

[1-5] The opinion of the court below on motion for a new trial, printed in the 
margin, summarizes the facts of the case and the reasons given by the court in jus- 


1SCHOONMAKER, District Judge. This is an action at law by plaintiff, widow of William 
Cumins, to recover the proceeds of a life insurance policy wu his life, payable to plaintiff as 
beneficiary. There was a jury trial, which resulted in a verdict for the plaintiff for the amount 
of the policy. The defendant has filed a motion for a new trial, urging in support thereof: 
(1) That the court erred in not admitting in evidence the averments of the defendant's affidavit 
of defense, not denied by a reply from the plaintiff; and (2) that the court erred in not giving 
the jury binding instructions to find for the defendant. . 7 

The first point involves a determination of the applicability of the Pennsylvania Practice 
Act of March 30, 1925, amending the Practice Act of 1915. ection 2 of the amendatory act 
Provides: ‘‘Every allegation of fact, in the = statement of claim, or in the defendant’s 
set-off or counterclaim, or new matter, if not denied specifically or by on implication in the 
affidavit of defense, or plaintiff’s reply, as the case may be, or if no affidavit of defense or 
Plaintiff's reply be filed, shall be taken to be admitted. * * *” : 

This action was brought and was at issue under pleadings filed under the Pennsylvania Prac- 
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tification of its rulings. As this opinion covers both questions here involved, and 
as its reasoning and conclusion commend it to us, it is apparent that an additional 
opinion by this court would simply be an effort to restate in different language what 
has been tersely, yet fully and adequately, stated by the trial judge. 


_ . We therefore limit ourselves to adopting his conclusions and affirming the 
judgment entered pursuant thereto. 


BANKERS’ LIFE CO. v. DIXON. 


District Court, W. D. Pennsylania. March 2, 1927. No. 1511 
24 Federal Reporter (2d) 241. 

1. INSURANCE—EVIDENCE HELD TO SHOW THAT STATEMENTS IN 
APPLICATION THAT INSURED WAS IN GOOD HEALTH WERE 
KNOWINGLY FALSE, JUSTIFYING RESCISSION OF POLICIES. 
Evidence that, shortly before filing of claim for insured’s total disability, it 

was discovered that insured was suffering from paresis, a form of syphilis in its 
tertiary stage, held to show that insured’s statements in his application that he was 
in good health, had never suffered from any ailment of the brain or nervous system, 
skin, or) stomach, or rheumatism, were knowingly false, justifying company in res- 
cinding policies for fraud. 


(For other cases, see Insurance, Dec. Dig. § 247.) 


2. INSURANCE—APPROVAL OF INSURED’S FALSE STATEMENTS IN 
APPLICATION BY INSURER’S MEDICAL EXAMINER WOULD NOT 
PRECLUDE RESCISSION OF POLICIES FOR FRAUD. 

Even if insurer’s medical examiner, with knowledge of facts, approved false 
statements by insured in application for insurance as to condition of his health and 
past ailments, insured’s own falsehood to the officer passing on the policies was not 


tice Acts as they then stood prior to the effective date of the act of 1925. In that situation the 
act of 1925 had no application whatever to the instant case. The defendant then sought to bring 
the pleadings in this case within the purview of the amendatory act by undertaking on September 
16, 1926, to refile its affidavit of defense in the guise of an amended affidavit of defense with a 
notice indorsed thereon to the plaintiff, requiring her to reply to the new matter set out in the 
affidavit of defense. Leave to file this paper was refused by the court, thus leaving the plead- 
ings in the case as they stood prior to the passage of the amendatory act of 1925. 

The case must then proceed to trial on the pleadings as they stood prior to the amendment. 
There was then no sanction for taking as admitted new matter set out in the affidavit of defense, 
to which the plaintiff had not replied. The case was fully at issue under the old law. There 
was no provision in the amendatory act that the pleadings in pending actions must be recast to 
comply with the provisions of the new statute. The act of 1925 had no applicability to the pend- 
ing suit. We therefore hold that we committed no error in refusing to admit in evidence the al- 
legations of new matter contained in the defendant’s affidavit of defense. 

We have carefully considered the cases of Kille v. Reading Iron Works, 134 Pa. 225, 19 A. 
547, and Lane v. White, 140 Pa. 99, 21 A. 437, cited by defendant as supporting its position. We 
are in full accord with the views expressed by the Supreme Court of Pennsylvania in those cases, 
and consider ourselves bound by the rulings of that court in its construction of Pensylvania Prac- 
tice Acts; but it will be noted in those cases that the Supreme Court merely applied the provis- 
ions of the amendatory acts to future procedure to be taken in cases begun before the acts passed. 
This we would have done in the instant case, had there been no pleadings filed prior to the ef- 
fective date of the amendatory act. However, the pleadings in this action were complete. The 
ou ae been made. There was no need to hold up the action and refile the pleadings under 
the new law. 

The defendant corltended that under the undisputed testimony it appeared (1) that Cumins 
had procured the policy by fraud in that he had made material misrepresentations as to his 
health in his application for insurance, when he stated that he had not consulted a physician with- 
in five years, except for usual colds, he (defendant) having offered testimony from two physicians 
as to consultations with Cumins within that period; and (2) that the policy by its own terms 
never became effective, because, between the date of his medical examination and the date of the 
delivery of the policy, Cumins had consulted a physician. True, the defendant offered testimony 
as to the consultation with physicians within the periods mentioned; but it was not undisputed, 
for the plaintiff offered the testimony of several witnesses, who testified as to the healthful ap- 
pearance of Cumins during this period, which, if bedieved by the jury, would tend to rebut de- 
fendant’s testimony as to ecamunalion with physicians as to a material ailment. In fact, it 
should be noted that there was no evidence obtered by the defendant as to the ailments, if any, 
about which Cumins consulted the physicians named, so that the jury might pare infer an 
find, in view of the testimony as to the healthful appearance of Cumins, that the consultations 
either did or did not take place or were not for a material ailment. 

In order to strike down a policy for misrepresentation by the insured, it must be of such 
substantial importance that the insurance company, but for this misrepresentation, would not have 
written the contract of insurance. Miller v. Maryland Casualty Co., 193 F. 343 (C. C. A. 3d 
Cir.); New York Life Insurance Co. v. Moats (C. C. A.) 207 F. 481. When it is doubtful 
whether the misrepresentation was material or not, the question of materiality must be submitted 
to the jury. Miller v. Maryland Casualty Co., supra. ah. 

Under these authorities, it would have been error to have directed verdict in this case for the 
defendant. Defendant’s motion for a new trial will be denied. 
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to be justified, so as to preclude company from rescinding policies on discovering 
the fraud. 


(For other cases, see Insurance, Dec. Dig. § 375[1].) 


In Equity. Suit by the Bankers’ Life Company against Mary Ellen Dixon, as 
——- of the estate of Matthew M. Dixon, and in her own right. Decree for 
laintiff. 

, Leon E. Hickman, Clark Miller, and Gordon, Smith, Buchanan & Scott, all of 
Pittsburgh, Pa., for plaintiff. 

J. M. Henry and W. J. Connelly, both of Pittsburg, Pa., for defendant. 

Gisson, District Judge. The plaintiff seeks to rescind two policies of insurance 
issued to Matthew M. Dixon on February 4, 1924. Each policy was for the amount 
of $2,500, and had a provision for the payment of $25 per month upon permanent 
disability, and it was also provided in each that it should be incontestable after two 
years from issue, except for certain reasons not of present interest. 

On September 30, 1925, the insured, Matthew M. Dixon, claimed total dis- 
ability benefits under the policies. Shortly prior to such claim it had been dis- 
covered that the insured was suffering from paresis, a form of syphilis in its 
tertiary stage. On January 5, 1926, the court of common pleas of Allegheny 
county, Pennsylvania, adjudged him to be a person of weak mind, and ap- 
pointed Mary Ellen Dixon, one of the defendants, his wife and the beneficiary 
under said policies, as guardian of his estate. The permanent disability benefit 
of $25 per month has been claimed from time to time upon each policy by 
the guardian. The plaintiff has denied any liability upon the policies, and has 
refused to pay such claims, but no suit to recover such benefit has been brought 
by Mrs. Dixon. As the limit of two years for contesting the policies was about 
to expire, the plaintiff has brought the present action to rescind the policies. 

The basis of the action is the allegation that plaintiff was fraudulently in- 
duced to issue the policies by false statements made by Matthew M. Dixon 
in his application for insurance, the application having been made a part of 
the contract of insurance. The insured, in his application, in effect alleged that 
he had never suffered from any ailment or disease (a) of the brain or ner- 
vous system, (b) of the heart, (c) of the stomach or intestines, or (d) of the 
skin; had never had (e) rheumatism, gout, or syphilis; had not (f) had any 
sickness within the preceding five years, and had not consulted any physician 
for any disease within that period; (g) had never been an inmate in a hos- 
pital; (h) had never been injured or disabled in military service; and (i) had 
never applied for a pension. He further alleged that (j) he was in good health 
at the time of making the application. 

The plaintiff has introduced testimony which fully established the inac- 
curacy, in varying degrees, of the foregoing answers of the insured. It has 
been admitted on behalf of the defendants that several of the answers did not 
reflect the facts, but it is contended that the incorrect answers were not made 
with intent to deceive and defraud the plaintiff, and counsel for defendants 
has pointed to the provision in the contract that “all statements made by the 
insured shall, in the absence of fraud, be deemed representations, and not 
warranties.” 


[1] The evidence discloses that the insured, while working as a machinist 
in the military service, was struck upon the face by a sledgehammer in the 
hands of a helper, and so lost a large number of his teeth. His service record, 
offered in evidence, does not show any confinement in a hospital by reason of 
this accident. At another time he was confined for six days in a service hos- 
pital by an attack of tonsilitis, and later he was in the hospital at Camp Dix, 
New Jersey, for dental treatment for six days. In 1921 he applied to the Vet- 
erans’ Bureau for compensation. The application was based upon the loss of 
his teeth in service and resulting stomach trouble. Pursuant to this application, 
he was examined by a physician of the Veterans’ Bureau, who reported a 
heart lesion. Subsequent to his application for insurance, insured was ex- 
amined by other bureau physicians at different times, and to them he gave a 
medical history by which it appeared that not only had his teeth been knocked 
out in.the accident occurring to him in service, but that in the same accident 
his skull had been fractured. He also complained of nervous disorder, rheu- 
matism, neuralgic pains, and a general condition of health which prevented 
him from following his former occupation as a machinist. He also told of a 
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skin rash with which he had been afflicted several years before the exam- 
ination. 

It must be remembered that the statements made to the, Veterans’ Bureau 
physicians, when made, were not admissions against the interest of the insured. 
The Auditor General’s record tends to show that his skull had not been frac- 
tured in his service accident, and the Pennsylvania Railroad records show 
that he was employed by it (although not how steadily) from July, 1919, to 
July, 1922, and for a single day in June, 1923. On the other hand, a physician 
who examined him in September, 1925, found a depression of the skull which 
indicated a fracture, and the existence of a disease which confirmed his dec- 
larations of his inability to work as a machinist for some time prior to his 
application for insurance, and an inability to keep any other employment by 
reason of lack of nervous power. By that examination and its tests it was con- 
clusively established, as admitted by both parties to the instant case, that the 
insured was afflicted with syphilis, and that the disease had reached the ter- 
tiary stage, which manifested itself in the form of paresis. 

The course of a case of syphilis (with variations from the normal case) 
was detailed by several physicians in the instant action, and, knowing that the 
insured had syphilis for at least two years prior to his application for insurance, 
we also know that the insured was undoubtedly telling the truth in detailing 
to examining physicians the existence of a rash upon his body, his difficulties 
in walking, his nervousness, and his general inability to function properly. 
For the same reason we know that the insured, in his insurance application, 
knowingly answered falsely in declaring that he was then in good health, that 
he had never suffered from any ailment of the brain or nervous system, nor 
of the skin or stomach, and that he had never had rheumatism. It is possible 
(although not probable) for one afflicted with syphilis to be ignorant of the 
name of his disease, but it is impossible for him to be ignorant of the fact 
that there is something very materially wrong with him. This is the testi- 
mony of the physicians who testified in the instant case. 

From the foregoing it will be apparent that we have concluded from the 
evidence that the insured knowingly misrepresented material facts in his ans- 
wers to the interrogatories accompanying his application. 

[2] We have not discussed all the interrogatories alleged by plaintiff to 
be false. For example, so far as we have not considered the declarations of 
the insured to the effect that he had never been confined in a hospital, had 
never consulted a physician for any disease within five years preceding the 
application, that he had never been injured in military service, and had never 
applied for a pension. All these declarations are in direct opposition to the 
facts, as is admitted on behalf of the defendant. It is contended, however, that 
Matthew M. Dixon, a month or more before his application, had consulted the 
physician who examined him on behalf of the plaintiff upon his application, and 
that he had then told of his injury in France, the loss of his teeth, and his 
stomach trouble. This contention is denied by the examiner; but, even if 
we were to accept it as true, we doubt its sufficiency as a defense to the ad- 
mittedly untrue answers. The defense has offered no testimony to show that 
the insured did not answer as set out in the application, or was ignorant of 
the answers recorded. The insurance contract distinctly declared that no agent 
of the company, except certain officers, had any right to accept any representa- 
tion or information not contained in the written application for the policy; but, 
even if the insured were ignorant of this provision, even less than ordinary 
common sense would have told him that no agent had authority to accept and 
transmit to a superior for approval an application which contained untrue ans- 
wers. Even were we to assume the approval of the examiner, the applicant's 
own falsehood to the officer passing upon the policies is not to be justified. 

Let a decree be drawn for the rescission and cancellation of the policies 
described in the bill of complaint, upon the payment to Mary Ellen Dixon, guardian 
of Matthew M. Dixon, of the sum of $135.52, the amount of the policy premiums 
paid the plaintiff. 
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MOSAIC TEMPLARS OF AMERICA v. FLANAGAN. (6 DIV. 321.) 
Court of Appeals of Alabama. March 20, 1928 
115 Southern Reporter 860. 

1. INSURANCE—IN ABSENCE OF DESIGNATED BENEFICIARY IN POL- 
ICY REQUIRING SUCH DESIGNATION, BENEFITS PASS TO IN- 
SURED’S ESTATE ON HIS DEATH. 

In absence of designated beneficiary in policy of insurance, wherein in- 
sured is required to designate beneficiary of class named therein, benefits re- 
yert to insured as a lapsed trust on death of named assignee of certificate and 
pass to estate of insured on his death. 

(For other cases, see Insurance, Dec. Dig. § 785.) 


Appeal from Circuit Court, Jefferson County; J. C. B. Gwin, Judge. 

Action on a policy of life insurance by John W. Flanagan and another 
against the Mosaic Templars of America. From a judgment for one of the 
plaintiffs, defendant appeals. Reversed and remanded. 

C. H. Roquemore, of Montgomery, for appellant. 

Perry, Mims & Green, of Bessemer, for appellee. 

SAMFORD, J. John W. Flanagan brought suit against defendant on an 
insurance policy issued by defendant on the life of W. M. Flanagan, of which 
plaintiff claimed to be the owner. The complaint was amended on the motion 
of Po by adding Mattie Flanagan as a party plaintiff, and by adding count 
2 as follows: 

“Count 2. Plaintiff claim of the defendant the sum of $300, together with 
the interest thereon due them under and by the provisions of a policy of in- 
surance dated October 23, 1917, issued to W. M. Flanagan, wherein it is pro- 
vided that in case of the death of the said W. M. Flanagan, while in good 
standing, should the death occur, the defendants would pay to plaintiffs, bear- 
ing relationship to the said W. M. Flanagan of adopted son and wife, respec- 
tively, the said sum of $300, and plaintiffs aver that the said W. M. Flanagan, 
while in good standing, died on, to wit, the 14th day of November, 1924, and 
that the defendants have had due notice of his death and have refused to 
pay the said sum of $300 which they agreed to pay. Hence this suit. Plain- 
tiffs allege that said policy is the property of plaintiffs.” 

The evidence disclosed a policy issued to W. M. Flanagan in October, 1917, 
and, under a decision of this court and the Supreme Court, payable on the 
death of W. M. and due proof of his death, to the lawful heirs of W. M. Proof 
e _—" was made. Mosaic Templars of America v. Raife, 215 Ala. 159, 110 

0. 67. 

The proof showed that Mattie Flanagan was the sole heir at law of W. M., 
and that John W. was not. Judgment was rendered against the defendant and 
in favor of Mary Flanagan. 

[1] In the absence of a designated beneficiary in a policy of insurance, 
wherein the insured is required to designate a beneficiary of a class named 
therein, on death of assignee before that of insured the benefits revert to the 
insured as a lapsed trust of named assignee of certificate and passes to the 
estate of insured on his death. Mosaic Templars of America vy. Raife, supra. 

[2] It having been shown without dispute that W. M. died leaving a per- 
sonal estate of less than $1,000 and a small house not exceding $300 in value, 
the interest in the policy issued by defendant vested in Mattie Flanagan, the 
widow of deceased, for the benefit of herself and minor children, and, in the ab- 
sence of any minor children, then in the widow alone. Code 1923, § 7922; Snead v. 
Scott, 182 Ala. 97, 2 So. 36; Jackson v. Wilson, 117 Ala. 432, 23 So. 521. 

[3, 4] The suit was begun by John W. Flanagan. He, on his motion, with 
the consent of the. court, as he had a right to do under the statute, amended 
his complaint by adding Mattie as a party plaintiff. Code 1923, § 9516. The 
trial then proceeded with the two plaintiffs claiming jointly. Upon the joint 
motion of both plaintiffs, the complaint was again amended by adding count 2, 
which claimed jointly. 

Whatever may be held to be the correct procedure under section 9485 of 
the Code of 1923, which provides for an intervention in certain cases, the pro- 
ceedings here do not come under the influence of that section. We might 
add that section 9485, supra, presupposes a suit pending between two parties and 
4 motion by a third party to intervene, in which event there must be: 
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“A * * * complaint, setting forth the ground upon which the inter- 
vention rests [italics ours], filed by leave of the court and served upon the 
parties to the action or proceeding who have not appeared and upon the at- 
torneys of the parties who have appeared, who may answer,” etc. 

There appears in this case no attempt to comply with this statute. While 
the trend of modern legislation and decisions is to liberalize and simplify plead- 
ing, they have never yet gone so far as is here contended by appellee. To 
do so would result in chaos and confusion, rather than simplicity. 

That leaves us, then, with two plaintiffs suing jointly, one of whom is not 
entitled to recover and who is completely ignored in the judgment rendered. 
There appears a misjoinder of parties plaintiff, and therefore neither can re- 
cover in this suit. The above is true whether disclosed on the record or by 
the evidence offered on the trial. Bell et ux. v. Allen, 53 Ala. 125. The evi- 
dence fails to disclose a joint interest of the parties plaintiff; the plaintiffs must 
therefore fail in the action for want of proof. 

[5] Should the court yield to the argument of appellee’s counsel, the re- 
sult in this case would be to permit a recovery by a substituted plaintiff whose 
substitution constituted an entire change of parties plaintiff, which cannot be 
done. Steele v. Booker, 205 Ala. 210, 87 So. 203; Ala. G. S. R. R. v. Lawler, 
213 Ala. 119, 104 So. 412. 

[6] There is another question raised by this record which is decisive of 
this appeal. That is this: The suit, as amended, stood with parties plaintiff, 
John W. and Mattie. The evidence tended to show a right to recover in 
Mattie. The judgment is in favor of the plaintiff Mary. The court found that 
Mary was the wife of deceased. This may have been an error of the clerk, 
a as to this we have no means of knowing other than as appears in the rec- 
ord. 

For the errors pointed out, the judgment must be reversed and the cause is re- 
manded. 

Reversed and remanded. 


NEW ENGLAND MUT. LIFE INS. CO. v. REYNOLDS. (3 DIV. 830.) 
Supreme Court of Alabama. March 22, 1928 
116 Southern Reporter 151. 

1. INSURANCE—PROOF OF DISABILITY HELD CONDITION TO WAI- 
VER OF PREMIUM UNDER LIFE POLICY PROVIDING THEREFOR, 
NOTWITHSTANDING INSURED BECAME INSANE. 

Under life policy containing a provision waiving premiums in the event of 
permanent total disability of insured on being furnished due proof thereof, 
furnishing of such proof of disability constituted a condition precedent to 
waiver of premium, notwithstanding fact that insured was insane on date pre- 
mium became due and continued in such state until his death. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


2. INSURANCE—INSURER PAYING CASH ON POLICY LOAN WITHOUT 
NOTICE OF INSURED’S INSANITY CANNOT BE HELD CONSTRUC- 
TIVELY IN POSSESSION OF CASH AVAILABLE FOR EXTENDED 
INSURANCE. 

Where insured received and held cash paid by insurer on policy loan, and 
transaction was without notice to insurer that insured was at such time insane, 
insurer cannot be treated as still constructively in possession of cash paid there- 
on to be made available for extended insurance. 

(For other cases, see Insurance, Dec. Dig. § 376[2].) 


3. INSURANCE—NOTE AS PART PAYMENT OF PREMIUM, TAKEN 
SUBJECT TO CONDITION OF PAYING BALANCE IN CASH AND 
SUBSEQUENTLY RETURNED, DID NOT EXTEND INSURANCE. 
Note for use in part payment of premium due on date of execution, taken 

subject to condition that balance of premium be paid in cash and subsequently 

returned on failure to make such payment, cannot be held to have extended 
insurance beyond date premium was due. 
(For other cases, see Insurance, Dec. Dig. § 357.) 


Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 
Action by Leona Reynolds against the New England Mutual Life Insur- 
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ance Company. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 

The suit is upon a policy of life insurance. Defenant’s special plea No. 5 is as 
follows : 

“For further answer to said complaint the defendant avers: That the policy of 
insurance sued on contained the following provision: ‘In case of the nonpayment of 
any premium when due or during the period of grace this policy shall cease to be in 
force and shall have no value except as provided by the nonforfeiture provisions 
hereinafter set forth.’ That the forfeiture provisions referred to are as follows:” 
(Here follows the usual provisions for cash surrender value, paid-up insurance, on 
extended insurance.) 

“Defendant avers that in the application for said policy the insured requested 
that in a case of failure to pay. premiums when due that the extended insurance pro- 
vision of the policy should become automatic. And defendant avers that said policy 
of insurance was assigned to the defendant by said John B. Reynolds on, to wit, the 
5th day of August, 1925, as collateral security for a loan of, to wit, $216.50 that the 
said insured failed to pay the premium on said policy due November 12, 1925, and 
on, to wit, February 5, 1926, the defendant informed the insured and the plaintiff as 
beneficiary under said policy by letter that by the nonpayment of the premium due 
November 12, 1925, said policy had lapsed and that it was continued in force in ac- 
cordance with the terms of the policy as extended term insurance for $1,780 from 
November 12, 1925, to September 30, 1926, when all liability of the company there- 
under would cease and determine; and that the collateral policy loan certificate of 
$216.50 was cancelled. The said policy with indorsement thereon that it was continu- 
ed in force in accordance with the terms of the policy as extended term insurance 
from November 12, 1925, to September 30, 1926, when all liability of the company 
thereunder would cease and determine, was inclosed in said letter of February 5, 1926, 
to the said insured and to the plaintiff in this case. 

“Wherefore, defendant says that said policy having expired on September 30, 
1926, prior to the death of the insured on the 17th day of January, 1927, the defend- 
ant is not liable thereunder.” 

Plaintiff's special replication No. 2 reads: 

- “The policy upon which this suit is based contained a provision in substance as 
ollows : 

“ ‘Supplemental Agreement Waiving Premiums in the Event of Permanent Total 
Disability Occurring before Attaining the Age of Sixty-Five Years—The premium 
payable by the terms of this policy includes an additional premium of 90 cents pay- 
able for 29 full years, or until the prior death of the insured, and in consideration 
of the payment of such additional premium the New England Mutual Life Insurance 
Company hereby agree to the following waiver of premium in the event of perman- 
ent total disability : 

“‘If the insured, after payment of premium for one full year and before de- 
fault in the payment of any subsequent premium, and before attaining the age of 65 
years, and while this policy, is in full force, shall furnish due proof to the company, 
at its home office in the city of Boston, that he has become wholly 
disabled by bodily injury or disease so that he is and will be perman- 
ently and continuously prevented from performing any work for compensation or 
profit or from following any gainful occupation, the company will waive payment of 
each premium as it hereafter becomes due during the continuance of such disability. 
The premiums so waived shall not be deducted from the sum payable under the policy 
and the values provided for under “Nonforfeiture Provisions” and in the “Table of 
Loan, Cash, Paid-up and Extended Insurance Values” shall be the same as if the 
Premiums had continued to be paid in cash to the company regularly when due.’ 

“Plaintiff further avers that said policy was issued on to wit, November 12, 1917, 
and that the insured paid the premiums thereon for more than one full year, to wit, 
November 12, 1925; that before the premium due November 12, 1925, became in de- 
fault, and while the insured was under the age of 65 years, to wit, while he was 45 
years of age, the insured became wholly disabled by bodily injury or disease, so that 
he was and would be permanently and continuously prevented from performing any 
work for compensation or profit, or from following any gainful occupation, and the 
insured continued so disabled until his death on, to wit, January 17, 1927, said dis- 
ability consisting in this: Before said premium became in default the insured became 
insane or non compos mentis, and such mental condition was proximately caused by 
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a bodily disease, and he continued so insane or non compos mentis until his death, 
wherefore the plaintiff says that the defendant waived the payment of said premium.” 
Defendant by demurrer raised the point that the replication fails to aver proof of 
disability was furnished the insurer by the insured or any one for him, or by the 
beneficiary as required by the waiver agreement; that the giving of such notice or 
proof is a condition précedent to the waiver of premium that intervening insanity 
does not avoid or excuse compliance with this condition. The demurrer was over- 
ruled. ‘ 
i ae same questions were presented by rejoinder, to which demurrer was sus- 
tained. 

The evidence for defendant sustained the special plea. The evidence for plaintiff 
sustained the averment of the replication to the effect that before the lapse of the 
policy the insured became a non compos mentis, without physical or mental capacity 
to a business, and so continued until his death some 13 months after the policy 
lapsed. 

There was no evidence of proof of disability or notice thereof to the insurer at 
any time before the death of the insured. There was evidence that plaintiff, the 
beneficiary of the policy, had no knowledge of the existence of the policy or its con- 
ditions until after the death of the insured. 

The trial court gave the affirmative charge for plaintiff. 

Ruston, Crenshaw & Rushton, of Montgomery, for appellant. 

Hill, Hill, Whiting, Thomas & Rives, of Montgomery, for appellee. 

Bou.pin, J. (after stating the facts as above). [1] We are of opinion that fur- 
nishing proof of disability to the insurer is made a condition precedent to the waiver 
of premium payments under the supplemental agreement set out in the special plea 
above. This agreement declares: 

“If the insured * * * shall furnish due proof to the company, at its home 
office in the city of Boston, that he has become wholly disabled by bodily injury or 
disease, * * * the company will waive payment of each premium as it thereafter 
becomes due during the continuance of such disability.” 

The intervening clauses name the conditions under which such proof is allowable, 
and define the character of disability. They must all concur to make the waiver 
effective. But the furnishing of proof is the specific condition upon which the com- 
pany “will waive each premium “thereafter” to become due. “Thereafter” clearly 
refers to date of furnishing proof. The clause is in no way ambiguous or of doubt- 
ful meaning. The preceding paragraph recites the consideration upon which the in- 
surer agrees to the “following waiver.” A later clause provides that the insurer 
may, after acceptance of such proof as satisfactory, have a medical examination 
made, and if it appears the insured is able to perform work or engage in any occupa- 
tion for compensation or profit, no furthr premiums will be waived. 


The entire structure of the agreement negatives the idea of a self-operating 
waiver in the event of total disability, but imposes a contractual obligation on the 
company to waive premiums when “due proof” is furnished. Manifest reasons ap- 
pear for thus limiting the agreement. The premium named in a policy of life in- 
surance is the consideration for the contract. Its prompt payment is the life of the 
business. By the contract the renewal premium carries protection to a fixed date. 
Unless renewed by another stipulated premium it lapses, and the rights of the in- 
sured are measured by the nonforfeiture provisions, usually certain options for 
cash surender value, paid-up insurance, or extended term insurance. 

It is important that the status of each contract be known. Otherwise the in- 
surer is unadvised as to the amount of insurance outstanding—can make no ac- 
curate statement of resources and liabilities as often required by law. This case 
well illustrates the confusion which may ensue if the policy holder has a policy still 
in force by reason of a waiver of premiums without any notice thereof to the in- 
surer. Here there was correspondence looking to payment of premium when due, 
notice of lapse for nonpayment, negotiations for examination and reinstatement, and, 
finally, a settlement surrendering the evidence of the policy loan, and showing the 
period of extended insurance—all received and apparently approved without a sug- 
gestion to the insurer that the insured had become insane. This status continued 
for about a year, when death of the insured intervened. It might have continu 
five or ten years. 

It is further of importance that any issue as to the fact of disability be adjusted 
while the insured is living, not postponed until an issue must be made with the bene- 
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ficiary after his death. In cases of insanity as the result of chronic disease, great dif- 
ficulty may often arise in fixing the date when the border line is passed between men- 
tal capacity and incapacity to contract. 


Appellee strongly relies upon the line of accident insurance cases, wherein the in- 
sured is required to give notice of his injury within a given time. In such cases the 
general rule is that if the insured is rendered physicially or mentally incapable of 
giving notice as stipulated, it will be sufficient to give notice after such disability has 
passed, and if death ensues in the meantime, the indemnity will not be thereby for- 
feited. “The theory of these cases is that it could not have been in the contempla- 
tion of the parties that if the insured, who was required to give notice, was unable 
to do so by reason of the very accident against which indemnity was given, he should 
therefore lose such indemnity through no fault of his own.” 4 Cooley’s Briefs on 
Insurance (1st Ed.) p. 3462. See, also, 1 C. J. p. 472, note 4; 14 R. C. L. p. 133, § 
504; Note 18 L. R. A. (N. S.) 109; Roseberry v. Amer. Ben. Ass’n, 142 Mo. App. 
552, 121 S. W. 785; Woodmen Accident Ass’n v. Pratt, 62 Neb. 673, 87 N. W. 546, 
55 L. R. A. 291, 89 Am. St. Rep. 777. 

This is but an application of the general rule that insurance contracts are to 
be liberally construed in favor of the insured as often stated by this court. A 
construction whereby the contract is made to operate unfairly and oppressively is to 
be avoided. 

We think there is a manifest distinction between that class of cases and this. 
In such accident cases, the Provision is in the nature of a condition subsequent where- 
in the insurer defends against a liability already accrued. In this case the benefic- 
iary relies upon the waiver clause to keep the policy alive, to excuse the payment of 
premiums. The disability set up in accident cases is usually the result of the injury 
insured against. Here there is no insurance against disability, physical or mental. 

Dealing with the argument that the insured could not be expected to make proof 
while mentally incapable of so doing, let us look at this policy without this waiver 
clause. In that event the actual payment of the premium when due could alone pre- 
vent a lapse of the policy. No sickness, insanity, or disability of any kind would 
excuse payment as stipulated. The law does not class such event as one rendering 
performance impossible, nor its requirement unreasonable. The insured, by his con- 
tract, assumes the risk of any disability rendering it impossible for him to make pay- 
ment in person, and is thereby warned to place the beneficiary or some next friend in 
position to take care of his contract in such event. See note to 15 A. L. R. p. 318. 

Now, by the terms of the waiver agreement before us, the insured may pay the 
premium or cause it to be paid, or may avoid so doing by furnishing the proof of 
disability as stipulated. In case of insanity, the required proof could be furnished 
by the beneficiary or next friend, just as the premium could be paid. 

The cases involving kindred provisions in life insurance policies sustain the 
views above expressed. Watts v. Metropolitan Life Ins. Co., 211 Ala. 404, 408, 100 
So. 812; N. Y. Life Ins. Co. v. Alexander, 122 Miss. 813, 85 So. 93, 15 A. L. R. 
314; Thompson v. Insurance Co., 104 U. S. 252, 26 L. Ed. 765; Wick v. W. U. Life 
Ins. Co., 104 Wash. 129, 175 P. 953; Mid-Continent Life Ins. Co. v. Skye, 113 Okl. 
184, 240, P. 630; Hipp v. Fidelity Mut. Life Ins. Co., 128 Ga. 491, 57 S. E. 892, 12 

L. R. A. (N. S.) 319; Tyson v. Equitable Life Assur. Soc., 144 Ga. 729, 87 S. E. 


a) 


Appellee relies upon Marti v. Midwest Life Insurance Co., 108 Neb. 845, 189 N. 
W. 388, 29 A. L. R. 1507. In that case the court said: “The policy contains no 
limitation of time in which the proof of disability must be presented.” Whether that 
court correctly construed the policy before it in that regard is not of concern here. 
The particular provision construed was not in the same terms as that her involved. 
That court did say the same principle applies as in accident cases. In this regard 
that case is not n harmony with others cited above. 


[2] Touching the contention that the insurer had, or should have had, sufficient 
funds in hand to extend the insurance beyond the date of the death of the insured, 
little need be said. If it be true that the insured was insane in August, 1925, when 
he made application and got a policy loan in settlement of a prior loan obtained 
when not insane, with a balance of $19.13 cash paid on the draft of the insured, the 
evidence, without conflict, shows this transaction was without notice of insanity, and 
In good faith. It was a completed transaction, in which the insured received and 
held this cash paid on his policy in the form of a loan. We know of no principle by 
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which the company can be treated as still constructively in possession of this cash 
to be made available for extended insurance. 32 C. J. p. 734. 

[3] With reference to the note for $18 made by the insured of date of November 
12, 1925, to be used in part payment of premium due on that date, without question 
it was taken subject to the condition that the balance of the premium be paid in 
cash, and on failure to thus make the note available. It was returned. Under ap- 
pellee’s view the note was void, and subject to return for that reason. 

Our conclusion is that under the undisputed evidence the plaintiff cannot re- 
cover. The affirmative charge should have been given for defendant as requested. 

The judgment is reversed and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Sayre and Gardner, JJ., concur. 


SOVEREIGN CAMP, W. O. W., v. HUBBARD. (2 Div. 918.) 
Supreme Court of Alabama. March, 22, 1928. 
Rehearing Denied April 12, 1928. 

116 Southern Reporter 163 

1. INSURANCE—ALLEGATION IN COMPLAINT ON LIFE POLICY THAT 
AMOUNT CLAIMED WAS DUE THEREON IMPLIES THAT POLICY 
WAS IN FORCE ON INSURED’S DEATH (Code 1923, § 9531, form 12). 
In action on policy of life insurance,’ under Code 1923, § 9531, form 12, allega- 

tion that amount claimed was due in policy implies that policy was in force at death 

of insured. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) : 

3. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDINGS THAT RE- 
COVERY ON LIFE POLICY WAS NOT BARRED BY MISREPRESEN- 
TATIONS AS TO INSURED’S HEALTH (Code 1923, § 9531, form 12). 
In action on life policy under Code 1923, § 9531, form 12, findings that insured 

was not guilty of misrepresentations as to his health and treatment for previous 

disease held sustained by evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Bibb County; Thomas E. Knight, Judge. 

Action on a policy of life insurance by Sarah J. Hubbard against the Sov- 
ereign Camp of the Woodmen of the World. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 

C. H. Roquemore, of Montgomery, for appellant. 

Jerome T. Fuller, of Centerville, for appellee. 

Boutpin, J. Count 1 of the complaint, the only count on which the case was 
tried, was in Code form of complaint on a policy of life insurance. Code of 1923, 
§ 9531, form 12. In this Code form the words “for the term of —— years,” ap- 
pearing in the Code of 1907, § 5382, form 12, are omitted. At the same time 
the statute (section 9531) declares such forms sufficient. In a case to which 
the form applies, this statute makes it sufficient unless the procedure thus sanc- 
tioned deprives the party of due process of law, or is void on other constitutional 
grounds. No such grounds are suggested in this case. 

[1] The allegation that the amount claimed is “due on a policy, etc.,” im- 
plies that the policy was in force at the death of the insured. American Nat. 
Ins. Co. v. Moss, 215 Ala. 542, 112 So. 110. 

_ The cause was tried on pleas 2 to 11, setting up breaches of warranty or 
misrepresentations as to sound health and freedom from disease when the policy 
was issued, nad as to treatment for disease within five years before that date. 

[2] The trial judge heard the cause without a jury upon testimony of wit- 
nesses examined orally before him. At the request of defendant he made a spe- 
cial finding of facts under Code 1923, § 9500. While this does not prevent a re- 
view of his decision on the facts (Sheppard v. Scott’s Chapel, 216 Ala. 193, 112 
So. 905), it does not avoid the well-known presumption indulged in favor of his 
findings on oral testimony given by witnesses in his presence. This rule is founded 
upon sound principle, applicable alike to general or special findings. 

[3] The judge, with great care and at length, made a finding of fact upon 
all the issues presented in the cause. The result was a conclusion that none of the 
pleas was sustained, and judgment went accordingly. Upon consideration it 1s 
our opinion that such conclusion is fully supported by the evidence. Both pro- 
fessional and nonprofessional witnesses support the view that when the policy 
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was applied for and delivered the insured was in sound health, a strong, active, 
hard-working man, free from disease, and that his death was due to an acute 
disease developed after the policy was issued. No further discussion of the 
evidence, will be indulged. 

Affirmed. 

Anderson, C. J., and Sayre and Gardner, JJ., concur. 


BENEFIT ASS’N OF RY. EMPLOYEES vy. ARMBRUSTER. 
(6 DIV. 979.) 
Supreme Court of Alabama. March 22, 1928. 
116 Southern Reporter 164. 

1. INSURANCE—CODE FORM OF COMPLAINT ON LIFE INSURANCE 

POLICIES DOES NOT APPLY TO SUIT ON ACCIDENT POLICY. 

In suit upon accident policy of insurance, code form of complaint on life in- 
surance policy does not apply. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 


4. INSURANCE—QUESTION WHETHER INSURED WHILE BEING TA- 
KEN TO HOSPITAL FOR APPENDICITIS, ACCIDENTALLY RUP- 
TURED APPENDIX FROM JOLT IN AMBULANCE, HASTENING 
DEATH, HELD FOR JURY IN ACTION ON POLICY COVERING LOSS 
RESULTING EXCLUSIVELY FROM ACCIDENTAL INJURIES. 

In action on policy of accident insurance for insured’s death, alleged to have 
resulted from being jolted off seat in ambulance causing rupture of appendix 
while he was on his way to hospital for appendicitis, question whether there was 
an accident and whether the injury hastened the death of insured held for jury, 
under policy covering liss resulting directly and exclusively from bodily injury 
sustained through external, violent, and accidental means; such policy being con- 
strued as allowing recovery where accident was proximate, though not exclusive, 
cause of death. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Circuit Court, Jefferson County; John Denson, Judge. 

Action by Hattie Armbruster against the Benefit Association of Railway Em- 
ployees. Judgment for plaintiff and defendant appeals. Reversed and remanded. 

Assignments 16, 17, 18, and 19 are as follows: 

“(16) For that the trial court erred in overruling the objection of the de- 
fendant to the following question propounded by counsel for the plaintiff to the 
witness Dr. L. Cocciola: 

““Q. (By Mr. Black): Is it your best judgment as a physician, from what 
you saw there, and your knowledge of medicine, and from the complaint before 
and afterwards, that when it threw him down and he had that accident, the ap- 
pendix burst?’ 

“(17) For that the trial court erred in overruling the motion of the defendant 
to exclude the answer of the witness Dr. L. Cocciola, which answer was ‘Yes, sir,’ 
to the question set forth in assignment of error 16. 

“(18) For that the trial court erred in overvuling the objection, separately 
and severally, of the defendant to the following question propounded by counsel 
for the plaintiff to the witness Dr. L. Cocciola: 

“‘Q. State whether or not, from your knowledge as a physician and sur- 
geon, your knowledge of your patient, your knowledge of his trouble, your knowl- 
edge of what happened on the ambulance, your knowledge of the operation, your 
knowledge of what you saw after the operation, and your knowledge as a doc- 
tor, he died as a result of this accident?’ 

“(19) For that the trial court erred in overruling the motion made by the 
defendant to exclude the answer of the witness Dr. L. Cocciola, which answer 
was, ‘Certainly, he dies from this accident, from this trouble,’ to the question 
set forth in assignment of error 18.” i 

Charges 18 and 10, given for plaintiff, and made the basis of assignments 
9 and 10, are as follows: ’ 

““(18). The court charges the jury that if they find from the evidence 
that the decedent, Armbruster, did receive a fall or a jar from an incident 
which occurred, and which incident was something unforeseen, unexpected, un- 
usual, then the injury which resulted from such incident was received through 
accidental means.’ ” 
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“*(10). The jury is instructed that if they believe from the evidence that 
the death of Armbruster was directly and solely caused by the accidental 
rupture of his appendix, or an abscess related to his appendix, then their verdict 
would be for the plaintiff on this complaint, and this is true, notwithstanding that the 
jury further believe from the evidence that said appendix or abscess related to the 
appendix at the time of the rupture was diseased.’ ” 

‘ London, Yancey & Brower and Jim C. Smith, all of Birmingham, for ap- 
pellant. 

Black & Fort and G. Earnest Jones, all of Birmingham, for appellee. 

AnpeERSON, C. J. [1-3] This is a suit upon an accident policy of insurance, 
and the code form of the complaint on life insurance policies (form 12) does 
not apply. Gilliland v. Order of R. R. Conductors, 216 Ala. 13, 112 So. 225. 
This case was tried upon count A alone, and, while said count avers that the 
death and accident occurred “during the life of the policy,” this is a mere 
conclusion as no facts are set forth showing such a compliance with the terms 
of the contract on the part of the insured as to render it in force at the time 
of the accident, resulting in death, and the trial court erred in not sustaining 
the defendant’s demurrer to said count. National Life Accident Ins Co. vy. 
Hannon, 212 Ala. 184, 101 So. 892. Moreover, the complaint shows that the 
accident occurred before the policy was issued, and; while this may have been 
a clerical misprision, the complaint must be more strictly construed against the 
pleader and the inferences will not be indulged to uphold same against an ap- 
propriate ground of demurrer. 

As the only count upon which this case was tried was subject to defendant’s 
demurrer, we could here conclude this opinion, but, assuming that the com- 
plaint will be properly amended so as to show a valid and subsisting contract 
at the time of the injury, we shall treat such of the assignments of error as 
may be helpful upon another trial, especially whether or not the policy covered 
the alleged accident, for, if it did not, an amendment and proof of the ex- 
istence of the contract would amount to nothing. 

The policy contains the usual clause: 

“For loss resulting directly and exclusively of all other causes, from bod- 
ily injury sustained at any time during the life of this policy solely through 
external, violent, and accidental means (excluding suicide, sane or insane).” 

Again: 

“If the death of the insured shall result solely from ‘such injury’ and within 
120 days from the date of the accident,” etc. ‘ 

[4] Some of the courts, including our own, have construed this clause to 
mean that the accident shall be the proximate cause of death and not exclusive 
of other conditions, means, or circumstances. Standard Accident Ins. Co. v. 
Hoehm, 215 Ala. 109, 110 So. 7. In said case we cited and followed the Ar- 
kansas court in the case of Fidelity Co. v. Meyer, 106 Ark. 91, 152 S. W. 995, 
44 L. R. A. (N. S.) 493. This case holds, where accidental injury aggravated 
a disease and hastened death so as to cause it to occur at an earlier period 
than it would have occurred but for the accident, it is the direct, independent, 
and exclusive cause of death at the time. In the case at bar, while the un- 
disputed evidence shows that the insured had appendicitis, there was evidence 
from which the jury could infer that while being taken to the hospital in a 
vehicle he was jolted off of the cot or seat, whereby his appendix was ruptured 
or bursted, and that if he had been operated on before the said bursting or 
rupture he would have probably recovered. At least this was the plaintiff's 
theory of the evidence, and, whether the less reasonable or plausible or not, 
it was a question for the jury as to whether or not there was an accident, and 
whether or not the appendix was bursted as a result of same, and whether or 
not said injury, if there was one, hastened the death of the insured. There is 
conflict in the authorities on this subject, and some of the cases are in irre- 
concilable conflict, but a good deal of confusion has arisen out of not drawing 
a distinction between certain clauses in the policy dealing with the accident 
or injury resulting in death and another clause excepting the liability from the 
terms of the policy, to wit: 

“Where death has resulted wholly or in part, directly or indirectly, from 
disease or bodily infirmity.” 


Here, we have no such clause as the one last above quoted. 
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[5, 6] The question to the witness Dr. Cocciola, made the basis of the 
eighteenth assignment of error, while calling for the judgment of the witness, 
was based upon his own knowledge of the facts hypothesized rather than call- 
ing for his opinion based upon hypothesized facts narrated by other witnesses, 
and it seems that when medical men know the facts they can give their opin- 
ion based on their own knowledge as to the cause of death or of disease or 
as to the consequence of the wounds, but, when not acquainted with the facts 
and which are disputed, they are not allowed to express an opinion upon the 
case on trial for the case as they determine it might not be the case the jury would 
find from the evidence. Then they may be examined hypothetically and express an 
opinion. Page v. State, 81 Ala. 116. The question here called for the opinion of 
the expert as to results based upon the facts hypothesized and which related to the 
nature and condition of the appendix which, subsequent to the claimed injury, re- 
ceived an internal examination. The fact that it was internal and the knowl- 
edge of the witness was external only prior to the operation went to the value 
or probative force of the opinion ag agg? than its admissibility. 

The case of Travis v. L. & N. R. 183 Ala. 415, 62 So. 851, involved a 
very different question as the witness oe nothing about the oysters and was 
called upon to testify, in effect, that they were spoiled and which was a dis- 
puted fact. Nor was there error in ruling upon the evidence of this witness 
as to assignments of error 16 and 19. 

[7] The trial court erred in giving the plaintiff's requested charge 18, made 
the basis of assignment of error 9. It assumes that an injury was sustained 
from the hypothesized fall or accident and invaded the province of the jury 
as it was for it to decide whether or not the insured was injured even if there 
was an accident or fall. 

[8] The trial court will not be reversed for giving plaintiff’s charge 10. It 
could have more properly defined the kind of accident so as to bring it within 
the influence of the policy, but this could have been explained by a counter- 
charge at the request of the defendant. 

The judgment of the circuit court is reversed, and the cause is remanded. 

Reversed and remanded. 

Sayre, Gardner, and Bouldin, JJ., concur. 


KANSAS CITY LIFE INS. CO. v. WHITE et al. (NO. 2690.) 
Supreme Court of Arizona. Feb. 28, 1928. 
264 Pacific Reporter 474. 

1. INSURANCE—LIFE INSURANCE CONTRACT HELD COMPLETED 
WHEN POLICY WAS MAILED TO AGENT FOR DELIVERY, 
THOUGH INSURED HAD GIVEN PREMIUM NOTE TO AGENT; LAT- 
TER AGREEING TO SEND CASH TO COMPANY, AND POLICY PRO- 
VIDING ACTUAL DELIVERY WAS NECESSARY IF CASH WERE 
NOT PAID. 

Life insurance contract held completed when application was approved and 
policy mailed to local agent for delivery to insured, though insured had not 
paid actual cash but had given premium note to agent, agent agreeing to send 
cash to insurance company and to make note transaction a personal one be- 
tween himself and insured, though policy provided that actual dilivery was 
necessary, in order to make policy effective if cash were not paid. 

(For other cases, see Insurance, Dec. Dig. 136[2].) 


2. INSURANCE—PREMIUM PAYMENT IS IN CASH, WHERE AGENT 
ACCEPTS INSURED’S NOTE AS HIS PERSONAL PROPERTY FOR 
FIRST PAYMENT AND AGREES TO ADVANCE PREMIUM. 
Premium payment is in cash where local agent accepts note of insured 

as his personal property for first premium payment and agrees with insured 

to advance the premium to the company. 
(For other cases, see Insurance, Dec. Dig. § 137[4].) 

3. INSURANCE—POLICY IS DELIVERED WHEN APPLICATION IS AP- 
PROVED, AND POLICY, IN ACCORDANCE WITH PLAN AND FOR 
AMOUNT OF APPLICATION, IS MAILED TO AGENT FOR “DE- 
LIVERY.” 

It is sufficient delivery of an insurance policy when application is approved 
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and policy, issued in accordance with plan and for amount of application, is 
mailed by insurance company to its agent for “delivery” to insured. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 


4. INSURANCE—“DELIVERY” OF POLICY IN LAW IS NOT NECESSAR- 
ILY MANUAL DELIVERY. 


‘ “Delivery” of insurance policy in law is not necessarily manual delivery 
thereof. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 


5. INSURANCE—INSURED RECEIVING POLICY COULD REFUSE TO 
PERMIT ALTERATION OTHER THAN PROVIDED IN CONTRACT 
AS WRITTEN. 

Where insurer sought cancellation of life policy upon learning that insured 
was engaging in aviation, although neither by policy nor by application was 
aviation made a ground for cancellation, held that insured was within his rights 
in refusing to permit alteration or change because of his occupation. 

(For other cases, see Insurance, Dec. Dig. § 228.) 


6. INSURANCE—LIFE POLICY COULD BE CANCELED BY INSURER 

ONLY UPON GROUNDS THEREIN STIPULATED. 

Life policy could be canceled by insurer only upon grounds therein stip- 
ulated so insurer was precluded from canceling policy because insured engaged 
in aviation when aviation was not, by policy, made ground for cancellation. 

(For other cases, see Insurance, Dec. Dig. § 228.) 


Appeal from Superior Court, Maricopa County; Dudley W. Windes, Judge. 
Action by Jennie White and husband against the Kansas City Life In- 
surance Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Armstrong, Lewis & Kramer, of Phoenix, for appellant. 

Struckmeyer, Jennings & Strouss, of Phoenix, for appellees. 

Ross, C. J. This suit was brought by Jennie White, the mother of James 
Cornelius White, as the benficiary under a policy of life insurance of $2,500 
issued by the Kansas City Life Insurance Company; J. E. White, the husband 
and father, formally joining as a plaintiff. The plaintiff obtained judgment 
for the full face of the policy. The defendant company appeals. 

It is the legal effect to be given the facts of the case that we are asked 
to determine. The facts are not in dispute, and are as follows: July 26, 1926, 
James Cornelius White, at Prescott, Ariz., made a written application for 
life policy for $2,500, on the form used by such company, and at the same time 
executed and delivered to Givens Bros., general agents of defendant in Arizona, 
his promissory note for $53.75, payable to their order, for the first year’s prem- 
ium, to be paid in installments, as follows: August 14th, $13.75, September 15th, 
$20, and October 15th, $20, with interest at 10 per cent. per annum. The ap- 
plication was thereupon forwarded to defendant’s home office in Kansas City. 
Upon its receipt, on the 3d day of August, the company charged on its books 
Givens Bros. with the first year’s premium, less their commissions, and trans- 
mitted them a debit slip, in that respect following the usual custom. Givens 
Bros. took the note, agreeing with White to send cash to the company for 
the first year’s premium, and it is stipulated that they were “the sole owners 
and holders of said note.” No part of the premium, except by note, was ever 
paid by the insured to Givens Bros. ae : 

On August 3rd the defendant approved the application and issued and 
mailed the policy to Givens Bros., at Phoenix, Ariz., who, in turn, upon its re- 
ceipt remailed it to the soliciting local agent, one H. A. Stanley, at Prescott, 
for delivery. The latter did not deliver policy to the insured because he could 
not be found at his usual address in Prescott, and it was accordingly returned 
to the Pheenix office. 

In the meantime, the defendant had received information that insured was 
participating in aviation, and on August 9th wired Givens Bros. to return pol- 
icy to it. This wire was followed by a letter dated August 10th requesting 
Givens Bros. to secure insured’s waiver of any claim under the policy if killed 
in aviation. Givens Bros wrote the insured, directing the letter to his address 
as given in Prescott, as also did defendant, asking for attention to the request 
of waiver. The letters were not returned, and if received, no attention was 
paid to them. It was a rule of the company not to insure persons engaged 
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in aviation, especially those flying in airplanes, but such rule was not stated in 
either the application or the policy. The policy was never turned over to the 
insured, but some time in September was marked by the defendant “Canceled.” 
On October 8, 1926, the insured was killed in a falling airplane in Maricopa 
county. 

In the application are these provisions: 


“If this application is accompanied by the first premium in cash and shall be 
approved at the home office of the company, and a policy on the plan and for the 
amount applied for shall be issued while the applicant is alive and in good health, 
then the insurance shall be effective, subject to the terms and conditions of the 
policy, from twelve o’clock noon of the day this application shall be approved by 
the medical department at the home office of the company. 


“If this application is not accompanied by the first premium in cash, it ts agreed 
that the company assumes no liability whatever until a policy of insurance is actually 
delivered to me during my lifetime and while I am in good health, and any money, 
check, note, obligation, or other thing of value, given to the company or its agent, on 
account of the first premium on the policy applied for shall be held by the company 
merely as a deposit and not as payment until such time as the policy of insurance is 
issued and delivered to me during my lifetime and while I am in good health, after 
which the same shall be applied on such first premium charge; otherwise said deposit 
shall be returned to me or my heirs, executors or administrators.” (Italics ours.) 


{1, 2] The policy issued was in conformity with the application, and the 
only question is whether the contract was a completed one when the applica- 
tion was approved and the policy issued by the company and mailed to its 
local agents, Givens Bros., for delivery to the insured. If what was done to 
care for the first year’s premium constituted in law a cash payment, this ques- 
tion should be answered in the affirmative. We think the cases are uniform, 
or nearly so, that the payment is in cash, where the local agent accepts the 
note of the insured as his personal property for the first payment and agrees 
with the insured to advance to the company such premium. In such transac- 
tion the agent acts in his personal capacity and not as a representative of the 
company. The latter is not interested in the note, for. the reason that it has 
been paid the premium. The insured’s obligation is to the person who advanced 
the premium and took the note as evidence thereof. The company in this 
case seemed to be satisfied with the method pursued in making the first pay- 
ment, since when the application was received at the home office it approved 
not only the application but such method of payment by issuing “a policy on 
the plan and for the amount applied for” and immediately sent the policy for- 
ward for delivery to the insured, without any conditions attached thereto. What 
was done in this case was the usual method; it was not an isolated case but 
according to the usual custom. 


_' Under a state of facts such as is disclosed in this case, the general rule 
is stated in 32 C. J. 1134, § 239, as follows: 


“An actual payment of the premium by an agent of the company to it is 
as effectual as one made by insured himself, unless it is made without the re- 
quest, direction, or ratification of insured; but of course the rule is not applic- 
able where the agent does not pay the premium. Where the agent of the com- 
pany, upon his individual responsibility, extends credit for the premium to 
insured, as by accepting the note of insured payable to the agent individually, 
and pays the account to or is charged with it by the company, such payment 
inures to the benefit of insured and consummates the contract; and the fact 
that a note given by the insured to the agent individually for the amount ad- 
vanced is not paid when due does not invalidate the policy.” 

A great number of cases are cited by the author in support of the above 
proposition, some of which are the following: Union Life Ins. Co. v. Parker, 
66 Neb. 395, 92 N. W. 604, 62 L. R. A. 390, 103 Am. St. Rep. 714; Porter v. 
Mutual Life Ins. Co., 70 Vt. 504, 41 A. 970 Kimbro v. New York Life Ins. Co., 
134 Iowa, 84, 108 N. W. 1025, 12 L. R. A. (N. S.) 421; Reppond v. National Life 
Ins. Co., 100 Tex. 519, 101 S. W. 786, 11 L. R. A. (N. S.) 981, 15 Ann. Cas. 
618; Unterharnscheidt v. Missouri State Life Ins. Co., 160 Iowa, 223, 138 N. 
W. 459, 45 L. R. A. (N. S.) 743; Griffith v. New York Life Ins. Co., 101 Cal. 
627, 36 P. 113, 40 Am. St. Rep. 96; Rosenborg v. Johnson, 45 Colo. 53, 99 P. 
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315; Reliance Life Ins. Co. v. Thayer, 84 Okl. 238, 203 P. 190; Jacobs v. Omaha 
Life Ass’n, 146 Mo.. 523, 48 S. W. 462. 

5 The defendant, besides contending that the first premium was not paid 
in cash, makes the point that the policy was never “actually delivered” to the 
insured and therefore was not a completed contract. But, as we read the 
clause requiring “actual delivery,” it applies only when such premium is paid 
by insufficient money or by “check, note, obligation, or other thing of value 
given to the company, or its agent, on account of the first premium of the 
policy.” While the note for first premium here was given to Givens Bros. it 
was given to them in their personal and not representative capacity. It was 
their sole property. 

As is said in Union Life Insurance Co. vy. Parker, supra: 

“It (the note) was a mere personal indebtedness on the part of the insured 
to the agent, which was settled by the insured’s note. Under the agreed state- 
ment of facts, the trial court in this case seems to us to have been entirely war- 
ranted in holding that this note was a personal transaction between Powell 
(agent) and the insured. * * *”, 

Speaking of a similar situation in Porter v. Mutual Life Insurance Co., 
supra, the court quotes from May on Insurance, §§ 134 and 360, as follows: 

“* * * An agent authorized to receive payment of premiums has a dis- 
cretion as to the mode of payment, and may accept a note instead of the money, 
and that if he arrange with the applicant to become responsible to the company for 
the premium and to hold the applicant as his personal debtor therefor, this will be 
a waiver of the provision that the policy shall not be valid until the premium is paid.” 

[3] The law seems to be well settled that it is sufficient delivery of the 
policy when the application is approved and the policy issued in accordance 
with the plan and for the amount of the application and mailed by the insur- 
ance company to its agent for delivery to the insured. The rule is stated in 
Unterharnscheidt v. Missouri State Life Insurance Co., supra, as follows: 

“It is quite obvious that this may or may not be true according to the 
circumstances under which the policy is placed in the agent’s hands. If the 
premium is paid when the application is presented, and such application is ap- 
proved and policy executed as of that date, and nothing remains but to de- 
liver the paper to the insured, it may well be held that the sending of it to 
the agent to be by him given over to such insured person constitutes a suffi- 
cient delivery in law. To say the least, the neglect or omission of the agent 
under such circumstances to perform the manual act of placing the policy in 
the hands of the insured will not serve to suspend or postpone the obligation 
of the company upon its contract. In other words, delivery in law is not neces- 
sarily manual delivery.” 

[4-6] The fact that the insured paid no attention to the request of the de- 
fendant to modify the policy, after it was issued, by a stipulation to waive its 
liability in the event he should come to his death while engaged in aviation, 
cannot in any way affect the validity of the policy, if it was valid without such 
clause at the time of its issuance and delivery. He had a right to stand upon 
his contract of insurance as it was written and was within his rights in re- 
fusing to permit the alteration or change. The policy could be canceled by 
the defendant only upon the grounds therein stipulated, and it contained no 
clause providing for its cancellation in case the insured should engage in avia- 
tion. 

We are satisfied that the judgment should have gone for the plaintiff, as 
it did, and the same is hereby affirmed. 

Lockwood and McAlister, JJ., concur. 


MUTUAL RELIEF ASS'N et al. v. BARTON. (No. 186.) 
Supreme Court of Arkansas. Feb. 6, 1928. 
2 Southwestern Reporter (2d) 79. 

1. INSURANCE—CHECK FOR ONE-HALF FACE AMOUNT OF BENEFIT 

CERTIFICATE HELD PRESUMABLY IN FULL PAYMENT THEREOF, 

IN ABSENCE OF PROOF TO CONTRARY. 

Where mutual relief association issued certificate of membership numbered 
683, for $1,000, in which B was named beneficiary, payment being conditioned on 
payment by other certificate holders meeting assessments against them, and where 
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after holder’s death association settled claim with beneficiary by issuing check 
to him in sum of $500 marked in payment for policy No. 683, presumption must be 
indulged that it was in full payment, in absence of proof to contrary. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 


2. INSURANCE—BENEFICIARY MUST SHOW CHECK FOR $500 ISSUED 

IN PAYMENT OF BENEFICIAL, CERTIFICATE FOR $1,000 WAS NOT 

IN FULL PAYMENT. 

In action against mutual relief association to recover balance of certificate 
of membership for $1,000 after receipt of payment of $500 by check issued in 
payment thereof, beneficiary had burden to show that check was not intended 
to be in full payment. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 


Appeal from Circuit Court, Polk County; B. E. Isbell, Judge. 

Action by Basil H. Barton against the Mutual Relief Association and others. 
From a judgment for plaintiff, defendants appeal. Judgment reversed, and cause 
dismissed. 

Jno. P. Roberts, of Ft. Smith, for appellants. 

Pole McPhetridge, of Mena, for appellee. 

McHaney, J. The Mutual Relief Association issued a certificate of member- 
ship to Mary F. Barton, insuring her life after the expiration of 78 months in 
the sum of $1,000, in which the appellee, Basil H. Barton, was named the 
beneficiary. The payment of $1,000, however, was conditioned upon the prompt 
and due payment by all the certificate holders in the circle to which she belonged 
of any and all assessments that might be made against them. In other words, 


the company agreed to pay the beneficiary such a sum as might be realized 
from an assessment of the members of the circle in which the insured member 
belonged. 

{1, 2] The said Mary F. Barton died after the period of 78 months had 
elapsed from the date of her policy, in good standing, and it is shown that an 


assessment was made, from which $250 was realized, and after deducting the 
expense of making the assessment, $20, tendered the balance, $230, to the 
beneficiary, which was refused. Thereafter, on August 15, 1925, the association 
settled this claim by issuing a check to appellee in the sum of $500, and there was 
written on the check that it was issued in the payment “For policy 683 Co. B. 
Insured: Mary F. Barton.” This check was accepted by appellee and cashed. 
He thereafter instituted this suit to recover the remaining $500, which he claimed 
to be due under the policy, and the jury returned a verdict against appellant 
and the sureties on its bond in such sum, from which is this appeal. 

We think the check was issued and accepted in full satisfaction of all claims 
and demands arising under the policy, and that the court should have given the 
peremptory instruction requested by appellant. There is no substantial evidence 
in the record tending to show that the payment of $500 was in partial settlement 
of the amount due on the policy, but on the contrary, the check shows on its 
face that it was for policy No. 683 on the life of Mary F. Barton. It does not 
say that it was in partial payment for policy No. 683, and the presumption must 
be indulged that it was in full payment thereof, in the absence of proof to the 
contrary, and the burden was on appellee to show to the contrary. 

In the recent case of Old American Insurance Co. v. Davis, Law Rep. Dec. 
12th, this court held that the evidence on which the trial court set aside a com- 
promise settlement of an insurance policy was insufficient to warrant the sub- 
mission of the question of fraud in securing the: compromise to the jury, and 
that the court should have directed a verdict in favor of the beneficiary for the 
sum she agreed to accept by the compromise. In this case there is no question 
of fraud in the procurement of the compromise, but it is stated that the $500 was a 
partial payment on the liability, and that appellant promised to pay the balance 
soon, but failed to do so. As heretofore stated, there is no substantial evidence 
in the record tending to show that appellant promised to pay any additional 
sum. The judgment will therefore be reversed and the cause dismissed. 
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FIDELITY MUT. LIFE INS. CO. v. WILSON. (No. 120.) 
Supreme Court of Arkansas. Jan. 16, 1928. 
Rehearing Denied Feb. 13, 1928. 
2 Southwestern Reporter (2d) 80 
1. INSURANCE—WHERE IT IS DOUBTFUL WHETHER INSURED WAS 
MURDERD, COMMITTED SUICIDE, OR WAS SHOT BY ACCIDENT, 
PRESUMPTION IS AGAINST SUICIDE. 
In action on life insurance policy, where it is doubtful from the evidence 
whether insured was murdered, or committed suicide, or was shot by accident, 
the presumption is against suicide. 


(For other cases, see Insurance, Dec. Dig. 646[7].) 


2. INSURANCE—BURDEN IS ON INSURER TO ESTABLISH DEFENSE 
OF SUICIDE. 
In action on life insurance policy, where insurer alleges as a defense that the 
insured committed suicide, the burden is on the insurer to establish that fact, 
since the law presumes that the insured did not commit suicide. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


3. INSURANCE—EVIDENCE THAT INSURED WAS KILLED BY GUN- 
SHOT WOUND IN MOUTH, IN LOCKED HOTEL ROOM, AFTER 
HOSPITAL TREATMENT FOR DRINKING, HELD TO CONCLUSIVELY 
ESTABLISH SUICIDE. 

In action on life insurance policy, physical facts in evidence of gunshot 
wound in mouth, inflicted in locked hotel room, subsequent to period of treat- 
ment at hospital for excessive drinking, held not to be consistent with any reason- 
able theory of accidental killing or murder, and to conclusively show that insured 
committed suicide. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


Appeal from Circuit Court, Clark County; J. H. McCollum, Judge. 

Action by Marie E. Wilson against the Fidelity Mutual Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and remanded, 
with directions. 

Rose, Hemingway, Cantrell & Loughborough, of Little Rock, and Joe Hard- 
age, of Arkadelphia, for appellant. 

McMillan & McMillan, of Arkadelphia, for appellee. 

Menarry, J. The appellant, on the 29th day of July, 1924, issued a life insur- 
ance policy to Howell D. Wilson in the sum of $1,000, if he died from natural 
causes, and $2,000 if he died from violent or accidental means, payable to his 
mother, Marie E. Wilson. The policy contained the following clause: 

“In case of self-destruction within two years from date of this policy, whether 
the insured be sane or insane, or if the insured shall die within two years from 
date hereof as a result, directly or indirectly, of participating in aeronautics or 
submarine expeditions or operations, then the insurance under this policy shall 
be a sum equal to premiums herein which have been paid to and received by the 
company, and no more.” 

The insured died from a pistol shot wound in the mouth in the city of 
Washington, D. C., on the 21st day of June, 1925, while a guest in the Burlington 
Hotel. The insurance company defended on the ground that he committed 
suicide. The plaintiff maintained that he came to his death either accidentally 
or by a shot from some person unknown. 

There was a jury trial, and a verdict returned in favor of the appellee 
against the appellant for $2,000 and 6 per cent. interest from December 12, 1925, 
and a judgment for said amount, and, in addition thereto, a judgment for $200 
as attorney’s fees, and $240 damages and costs. 

Motion for a new trial was filed and overruled, and appeal taken to this court. 
And, as stated by appellee, the sole question now is, Is the verdict of the jury 
so wholly unsupported by evidence that this court can say that the jury were not 
warranted in declining to draw the inference that Wilson’s death was intentionally 
self-inflicted. Or, in other words, whether Wilson committed suicide, or whether 
he was shot accidentally, or shot by some-person unknown. 

The facts are substantially as follows: Howell D. Wilson was, on the 25th 
day of May, 1925, confined in the Gallinger Memorial Hospital in Washington, 
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D. C., and remained there under treatment until June 19, 1925, when he was dis- 
charged. On the same day that he was discharged from the hospital he went 
to the Burlington Hotel in Washington, D. C., and procured a room, and remained 
there until the 2lst day of June, 1925. A telegram came for him and the bell 
boy tried to delivered it, and discovered that his door was locked, and he did 
not answer the telephone nor the knocks on the door. The bell boy notified 
the hotel manager, and the door to the room he occupied was opened, the outer 
door opened with a latch bey, and the other door was shoved open, one of the 
beds having heen placed against this decor. When they entered the room occupied 
by Wilson he was found on the bed dead, with a wound in his head. He had 
been shot through the mouth, and the ball came out on the back part of his 
head. There was blood on the bed and pillows, but nothing in the room was 
disarranged, except the bed being against the door. The pistol was on the bed 
about three inches from deceased’s right hand. 

The room occupied by Wilson could be entered from the hall or from the 
balcony, if the windows or doors were open. Nothing unusual was noticed 
about Wilson’s appearance when he registered at the hotel. On the outside of 
his door was a card with the words, “Do not disturb.” There were no powder 
burns on his face or lips, and no wounds. 

There was considerable testimony by experts about powder burns and wounds 
when the gun was held close to the person who was shot, but no one seemed to 
have had any experience or to know anything about the effect when shot in the 
mouth. That is, as to whether you could see powder burns or wounds if one 
was shot in the mouth, and whether the blood would prevent seeing them. How- 
ever, no one examined to see what the condition of the mouth was. They only 
knew that the bullet entered the mouth and came out at the back of the head. 

Wilson. formerly lived at Arkadelphia, and a number of persons testified 
about his habits and character while he lived there, and the substance of this 
evidence was that there was nothing unusual about his character, and that 
he was not depressed or of a gloomy or morose disposition, but, on the other 
hand, had a sunny disposition, and there was nothing to indicate that he might 
commit suicide. 

A number of witnesses who examined the body in Washington, D. C., testified 
that he had been drinking; that he had delirium tremens, and was confined in 
the hospital from the 25th day of May to the 19th day of June, 1925; and that he 
was very much concerned about whether or not his mother would find out that 
he had been confined in this instiution, and stated that he was afraid that it 
would kill her if she did find it out. 

There was some conflict in the testimony as to whether he was dressed or 
undressed when found, and about where he bullet came out of his head. There 
was no dispute, however, about the pistol having been fired in his mouth. 

Wilson had demanded his release, although the doctor suggested that he 
remain in the institution until some of the representatives of the firm that he 
was with in New York should come. 

As we have stated, he was shot in the mouth, and there were no wounds 
or powder burns on his face or lips. 

Appellee says in her brief: 

“The sole question now is, Is the verdict of the jury so wholly unsupported 
by evidence that this court can say that the jury were not warranted in declining 
to draw the inference that Wilson’s death was intentionally self-inflicted.” 


[1, 2] Appellee is correct in this statement. The only question is whether 
Howell D. Wilson committed suicide, and, as stated by appellee, there is a pre- 
sumption against suicide. If the circumstances under which one came to his 
death are such that it may have resulted from suicide, and the insurer alleges 
that fact as a defense, the burden is on it to establish that fact, for the law 
presumes the insured did not intentionally take his own life. 


“And, while in an action on an accident policy, the burden is on the plaintiff 
to show that death was caused by an accident, yet, where it is doubtful from the 
evidence whether death was caused by accident or by suicide, a presumption 
arises that an accident and not suicide was the cause of the death. * * * The 
Presumption against suicide will stand and be decisive of the case until overcome 
by testimony which shall outweigh the presumption.” 14 R. C. L, 1236, 1237. 
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Among the most important things to be considered in determining whether 
the death of the insured was caused by suicide are the presence or absence of a 
motive, physical facts surrounding death, as the place where the body is found, 
its position, the presence or absence of powder marks where death was caused 
by a pistol, the habits and temperament of the insured, and his environment. 

Appellee contends, and correctly, that there is a presumption against su- 
icide, and that such presumption stands until overthrown by evidence in fa- 
vor of the insurer, and calls attention to the case of Grand Lodge of A. O. U. 
W. v. Banister, 80 Ark. 190, 96 S. W. 742, and the court in that case, after 
speaking of the presumption against suicide, and stating that the rule was 
founded upon the natural human instinct or inclination of self-preservation, 
which renders self-destruction an improbability with a rational being, states: 

“This presumption is greatly strengthened in this case by proof as to the 
habits and character of deceased. He was sober, industrious and religiously 
inclined. He was married and lived happily with his wife, and had never, so 
far as the proof shows, said or done anything indicating a suicidal tendency, 
but on the contrary almost his last utterance expressed his plans to pursue the 
even tenor of his life. He went to bed, after preparing himself as usual for 
a night’s rest, and apparently fell asleep. * * * It is not impossible, nor 
even improbable, that the shooting was accidental. He had a self-acting re- 
volver under his pillow which he always kept there. He was very nervous and 
excitable, wakeful and easily alarmed at night. He may have been suddenly 
aroused by some noise, grasped the pistol and in a half awakened state pulled 
the trigger as he drew the pistol from beneath the pillow. This is neither im- 
possible nor improbable, though, as already stated, it may be more probable 
that the shooting occurred from design, and we do not, under those circum- 
stances, feel justified in setting aside the conclusion reached by the jury and 
substituting our own as to the cause of death.” 

Wilson, as shown by the evidence, was not only not sober, but had been 
drinking to such an extent that he had delirium tremens. He was confined in 
the hospital for nearly a month. He was depressed, and very much concerned 
whether his mother should hear of his confinement in this institution, stating 
that, if she did learn of it, it might kill her. He had just been discharged from 
the hospital, but was still nervous and depressed, according to the testimony 
of one of the doctors who saw him after he had been discharged. He went to 
his room at the hotel, and locked one of the doors, or, at any rate, it was found 
locked, and the bed was found placed up against the other door. The wound 
was in his mouth. It must have been made by placing the barrel of the pis- 
tol in his mouth, because there is no showing of any blood or powder burn on 
his face or lips. We think it impossible that the wound could have been by 
accident or have been by any person other than Wilson himself. 


The appellee next calls attention to the case of Aitna Life Ins. Co. v. 
Taylor, 128 Ark. 155, 193 S. W. 540, Ann. Cas. 1918B, 1122. In that case the 
insured was found dead as the result of a gunshot wound through his head, 
but the bullet went into his head about an inch in front and above the right 
eye, and came-out about an inch and one half above and behind the left ear. There 
were no powder marks or burns of any nature on his body. His flesh was not 
charred or his hair singed. The pistol had been fired twice. 

The court in the last case mentioned states the general rule with reference 
to presumptions against suicide, and cites the case of Grand Lodge of A. O. U. 
W. v. Bannister, and simply holds that the verdict of the jury in that case 
was proper; that is, that the court did not commit reversible error in giving 
the instructions, one of which told them they would find for the plaintiff, if 
the evidence showed that death resulted from a shot fired by some person other 
than the plaintiff. The jury could very well have found this in that case. 
He was shot in the head, the bullet entering about an inch in front and above 
the right eye, and there were no powder burns and nothing to indicate that 
the gun was held by himself close enough so as to show marks or powder burns 
on his face. It was a question of fact for the jury to determine whether he 
committed suicide or whether he was killed by some other person. 

[3] But in the present case the facts are wholly different. The facts are 
such that we think fair-minded men, after an examination of all the testimony, 
could not reach any conclusion other than that the deceased, Wilson, put the 
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pistol in his mouth and fired the shot. This is shown, not only by the fact 
that there was no powder burns on his face, nor wounds on his face, that the 
pistol was fired in his mouth, but also by the fact that he had been suffering 
from delerium tremens, was wounded in his mouth, that he had been in the 
hospital, and was depressed, the doors of his room were locked; and we think 
these things show conclusively that deceased committed suicide. To be sure, 
there is a possibility that some one could have gotten into his room, but there 
is no probability that any person got into his room and got a pistol in his 
mouth and fired without making any wounds on his face or leaving any pow- 
der burns. In fact, from the evidence in this case, we think no conclusion 
can be reached other than that he committed suicide. 

The appellee calls attention also to the case of Eminent Household of 
Columbian Woodmen v. Matlock, 144 Ark. 126, 221 S. W. 858. In that case, 
however, the company resisted ‘payment of the policy on the ground that the 
insured had made false representations in regard to the use of intoxicating 
liquors when he obtained the policy sued on, and had become intemperate in 
the use of intoxicating liquors when he had agreed that, in case of suicide, 
sane or insane, there should be due and payable only one-fifth of the value of 
the covenant. The court submitted to the jury in that case only the ques- 
tion of suicide. The insured had gotten a double barrel shotgun and shot his 
wife in the face, but she afterwards recovered. And the deceased walked to 
a nearby door, and in a few seconds another shot was heard. And the de- 
ceased was shot in such a manner as to blow his chin and face away, and that 
the shot entered underneath his chin, and ranged upward, slightly outward. 
This shot, even if fired by the deceased, could have been accidental. It was 
the same gun with which he had shot his wife. And the court, among other 
things, said, after announcing the rule as to presumption as to suicide: 

“We are unable to say, as a matter of law, that the fatal shot was not 
fired as the result of some act, such as violently striking the gun against the 
floor, or striking it against some object; and while it must be confessed that 
the theory of suicide does appear more probable than any other theory, the 
question of probabilities is one addressed to the jury, and not to us.” 


We think the jury could well have found in that case that the company 
had not shown by a preponderance of the evidence that the deaceased 
committed suicide. He may have struck the gun, as suggested by the court, 
and accidentally have killed himself. He may have stumbled or fallen. At 
any rate, there was sufficient evidence to submit the question to the jury as 
to whether he committed suicide or shot himself accidentally, and, since the 
jury found that he did not commit suicide, their verdict was permitted to 
stand, although the court said that the theory of suicide appeared more prob- 
able than any other theory. 

The difference between that case and the one at bar is that Wilson was 
not shot accidentally. Nobody, we think, could reach the conclusion that he 
had accidentally put the gun in his mouth and pulled the trigger, and there 
is no evidence upon which a verdict could be based that he either killed him- 
self accidentally or was shot by some other person. 


The next case referred to by appellee is Watkins v. Reliance Life Ins. 
Co., 152 Ark. 12, 238 S. W. 10. This case was reversed because the court ad- 
mitted improper testimony. 

Appellee argues that the jury could have found from the testimony of 
appellant’s witnesses that Wilson had no desire to take his own life. But, 
even if this is true, the jury could not have found from the testimony of all 
the witnesses that he was either killed by some other person or that he ac- 
cidentally killed himself. Appellee also says that the jury may have declined 
to adopt the opinion of some of the witnesses. That may be answered by 
Saying, if they refused to adopt the opinion of any witnesses, they could not 
have returned the verdict against the insurance company in this case, unless 
they declined to adopt, not only the opinion of the witnesses, but declined to 
consider the testimony that was undisputed and the physical facts which, as 
we have already said, show conclusively that he committed suicide. 

It is next contended by the appellee that Wilson could have been mur- 
dered. There is no testimony in the case upon which such a finding could be 
based, and, if the jury had found that he had been murdered, the finding would 
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not only have been without testimony to sustain it, but would have been against 
all the testimony tending to show how he was killed. 

This court has said: 

“Hence we see that if reasonable men, viewing the facts, which are undis- 
puted, might come to different conclusions as to whether the deceased com- 
mitted suicide, then the facts, although undisputed, were properly submitted 
to the jury.” New York Life Ins. Co. v. Waters, 154 Ark. 569, 243 S. W. 831. 

The undisputed facts in the Matlock Case were submitted to the jury, be- 
cause, after he shot his wife, he walked to a door, and there was no possible 
way of knowing just how he came to shoot himself, whether it was accidental, 
or whether he committed suicide, and it was proper to submit the facts to 
the jury. 

But in the case of N. Y. Life Ins. Co. v. Watters it was also said: 

“Reasoning upon the undisputed physical facts in the case, we are unable 
to evolve any reasonable theory by which the insured could have been acci- 
dentally shot. He was standing when the pistol fired. The course of the 
ball was approximately straight through the head from temple to temple. Had 
the pistol accidentally dropped and fired either before or after it hit the ground, 
and if the ball had taken an upward course, it could not have passed on a 
level through a standing man’s head and have left powder burns on the place 
of entry. * * * The physical facts are not consistent with any reasonable 
theory of an accidental killing of which we can conceive. We are unable to 
reconcile them with any manner of killing except suicide.” 

And we think that in this case that the physical facts are not consistent 
with any reasonable theory either of accidental killing or of being killed by 
some third person. We are unable to reconcile them with any manner of killing 
except suicide. 

This court, on November 21, 1927, decided the case of Aitna Life Ins. Co. 
v. Alsobrook, 299 S. W. 743, in which the defense interposed by the insurance 
company was suicide. In that case the deceased was shot in the mouth with 
a shotgun. The shot ranged through the roof of the mouth toward the back 
of the head without any visible powder burns on his face anywhere. The 
skull was torn to pieces by the shot, and one of his front teeth was miss- 
ing. On examination, it was found that he was shot by a gun that he had bor- 
rowed; the barrel of the gun being about 28 inches in length. It could not be 
told whether the roof of the mouth showed powder burns on account of the 
excessive amount of blood. But in that case it was shown that Alsobrook 
was a man of happy disposition, and the witnesses who saw him on that morn- 
ing agreed that he showed no signs of worry or trouble. Testimony showed 
that powder from a gun like the one he was shot with would make powder 
burns anywhere from six to eight feet from the muzzle of the gun, and there 
were no powder burns found on his face. 

.The court there said: 

“We think the undisputed evidence, in fact all the evidence, clearly estab- 
lishes the fact that the insured committed suicide, and that it overcame the 
presumption of law against suicide, and the presumption that he was killed 
accidentally, rather than by suicide.”, 

The policy sued on here was issued on the 29th day of July, 1924, and 
provided for the payment of $1,000 if he died from natural causes, and $2,000 
if he died from violent and accidental means, payable to his mother, Marie E. 
Wilson. The policy also contained the following clause: 


“In case of self-destruction within two years from the date of this pol- 
icy, whether the insured be sane or insane, or if the insured shall die within 
two years from the date hereof as a result, directly or indirectly, of participat- 
ing in aeronautics or submarine expeditions or operations, then the insurance 
under this policy shall be a sum equal to premiums herein which have been 
paid to and received by the company, and no more. 

It follows from what we have said that the insurance company is only li- 
able under this policy for a sum equal to the premiums which have been paid 
to and received by the company. 


The briefs of appellant and appellee contain a long list of authorities on 


the question involved in this case, but it is unnecessary to comment on them 
er cite them here further than we have. 
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This court has in recent cases followed the rule announced in the cases we 
have cited, and, under the facts in this case, there can be no liability. except 
as set out above. 

The case is therefore reversed and remanded, with directions to enter a 
judgment against the insurance company in a sum equal to the premiums which 
have been paid to, and received by, the company. 


BEAVERS v. AMERICAN INS. UNION. (NO. 154.) 
Supreme Court of Arkansas. Jan. 30, 1928. 
2 Southwestern Reporter (2d) 680. 

1. INSURANCE—INSURED MUST PAY PREMIUMS AS REQUIRED BY 
REINSURER ON MERGER, THOUGH ORIGINAL INSURER WAS 
ASSESSMENT SOCIETY. 

Where two insurance associations merged, members of one, being reinsured 
by the other whose by-laws provided for payments at stated times, were re- 
quired to pay premiums as provided by the reinsurer’s by-laws, regardless of the 
fact that their original insurer was an assessment society. 

(For other cases, see Insurance, Dec. Dig. § 705.) 


2. INSURANCE—THAT DECEASED HAD SOUGHT REINSTATEMENT 
AFTER LAPSE BECAUSE OF LATE PAYMENTS, AND THAT IN- 
SURER HAD ACCEPTED PAYMENTS AND REINSTATEMENT DUES 
oj INSURED’S DEATH, HELD NOT TO SHOW REINSTATE- 
In action by a life insurance policy beneficiary against the insurance as- 

sociation to recover proceeds of certificate of an insured on her death, facts 
that the deceased had applied for reinstatement after her certificate had lapsed 
because of late payment, and that the association had accepted her premium 
payments and reinstatement dues though they had not made any statement 
as to reinstatement, held not to show reinstatement. 


( For other cases, see Insurance, Dec. Dig. § 762.) 


3. INSURANCE—DIRECTING VERDICT FOR LIFE INSURANCE ASSO- 
CIATION WHERE JURY COULD HAVE FOUND IT ESTOPPED TO 
DENY REINSTATEMENT AFTER LAPSE HELD ERROR. 5 
In an action against the association on certificate, court’s directing verdict for 

the defendant where the jury could have found from the evidence that the association 

was estopped to deny that insured had been reinstated after a lapse of her certificate 
because of a late payment held error. 
(For other cases, see Insurance, Dec. Dig. § 825[2].) 


5. INSURANCE—ACCEPTANCE OF PART OF TENDER FOR LIFE IN- 
SURANCE PAYMENTS AND REINSTATEMENT OF APPLICANT WAS 
AN ACCEPTANCE OF CONDITIONS UNDER WHICH TENDER WAS 
MADE. 

Acceptance of part of tender for life insurance payments and reinstatement of 
applicants was an acceptance of conditions under which tender was made, where, 
after the lapse of life insurance certificates of different people, one of them inclosed 
premiums and reinstatement payments of all in a letter sent to the insurer, with the 
pr gy that none of the certificates should be reinstated unless all of them were 
accepted. 

(For other cases, see Insurance, Dec. Dig. § 764.) 


6. INSURANCE—INSURER MAY BE ESTOPPED TO DENY TIMELY 
PAYMENT AND TO URGE FORFEITURE OF CERTIFICATE BY ITS 
ee HAVING ACCEPTED PREMIUM PAYMENTS AFTER 
A life insurance association may, in an action on a certificate, be estopped to 

deny that premiums were paid in proper time to prevent forfeiture of certificate, 

where it is shown that on previous occasions payments had been made at a time 
subsequent to that required by the insurance association, and yet they had been ac- 
cepted and the certificate continued in force. 


(For other cases, see Insurance, Dec. Dig. § 755[4].) 
Kirby, J., dissenting. 
Appeal from Circuit Court, Sharp County; John C. Ashley, Judge. 
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Action by Van Beavers against the American Insurance Union. Judgment for 
defendant, and plaintiff appeals. Reversed and remanded for new trial. 

Geo. M. Booth and: W. L. Pope, both of Pocahontas, for appellant. 

Basil Baker, of Jonesboro, for appellee. 

SmirH, J. On January 1, 1917, the Ozark Mutual Life Association, hereinafter 
referred to as the association, issued two certificates of insurance to Mrs. Mary E. 
Beavers, in which her son, Van Beavers, was named as beneficiary, and at the same 
time issued certificates of insurance upon the lives of Van Beavers himself and his 
wife. 

On November 9, 1925, a merger agreement was entered into between the asso- 
ciation and the American Insurance Union, hereinafter referred to as the union, by 
the terms of which the association transferred all its assets to the union, which com- 
pany assumed the liabilities of the assocation and agreed to, and did, reinsure all 
members of the association who were then in good standing. 

After this date the premiums on the certificates issued to Beavers and his wife 
and mother were sent , by directon of the union, to Fred Van Wagner at Mena, Ark., 
which had been the home office of the association, and Van Wagner, after receipt- 
ing for such payments, remitted them to the home office of the union, which is in 
Columbus, Ohio. 

The rules of the association required that payments should be remitted by the 
20th of the month in which the premium was payable but Beavers testified that he 
rarely remitted earlier than that date, but oftener later, and that some of his remit- 
tances had been as late as the 10th of the following month, and that none of these 
payments had been refused and the certificates had never been declared lapsed. 

It was the custom of Beavers to include in a single remittance the premiums on 
his own policy, and that of his wife, and on both of the certificates of his mother, 
but he failed to make the remittance to cover the premiums for July, 1926, until the 
2d day of August. Upon the receipt of the remittance to cover the July assessments 
he was notified that it would be necessary to sign and return reinstatement blanks, 
which were inclosed for that purpose, before the premiums would be received. 

Mrs. Beavers was unable to write, and her son attended to all her corres- 
pondence and had charge of her insurance and the payment of her premiums, and 
on the 7th day of August the reinstatement blanks were filled in and returned. Those 
relating to the certificates of Mrs. Beavers were signed by her by mark and the 
signature was not witnessed by the person who had signed her name. 

In the meantime notices had been mailed from the Mena office calling for the 
August premiums. Mrs. Beavers sent sufficient money to pay the July premiums and 
the reinsatement fees, and later paid the August premiums. This remittance was 
made on August 7, 1926, and pinned to the reinstatement applications was a note 
to the effect that unless all the certificates were reinstated none should be, and it was 
requested that the money for this purpose be returned if all the certificates were not 
reinstated. It is not questioned that Beavers and his wife were reinstated, and they 
thereafter continued to pay their premiums for a period of several months. The 
money to pay the August premiums on all the certificates was duly received, and 
these premiums were marked paid by the union on August 14, 1926. 

Mrs. Mary E. Beavers died August 14, 1926, and proof of her death was duly 
made and received by the union on August 30, 1926, whereupon Mr. Beavers was 
advised that his mother had not been reinstated, and on this ground liability on her 
certificates was denied. Thereupon this suit was brought, and a verdict in favor of 
the union was directed by the court, and from the judgment accordingly is this ap- 
peal. 


It was shown at the trial that all the premiums for both July and August had 
been marked paid on August 14, 1926, and that the money covering these premiums, 
as well as the reinstatement dues on Mrs. Beavers’ certificates, were retained by 
the union until October 12, 1926, at which time they were returned. This suit was 
begun about that time. 


The constitution and by-laws of the union provide that a member may be re- 
instated .on application without a medical examination upon signing an application 
for reinstatement and the payment of a reinstatement fee after the approval of the 
application by the medical examiner of the union. If a member became delinquent 
and remained so for as much as six months, a medical re-examination was required 
before reinstatement. 

The application for reinstatement contains the recital that: 
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“For the purpose of securing reinstatement I hereby covenant and warrent that 
I am now in good health, of sound mind and free from physical deformities; that 
I am not now nor have I ever been addicted to excessive drinking of alcoholic bev- 
erages, nor the use of narcotic drugs.” 

The application required the applicant to answer specifically certain questions 
concerning his or her health, and concludes with the following recital: 

“It is understood and agreed between the undersigned and his beneficiary or 
beneficiaries and the American Insurance Union that this ‘application for reinstate- 
ment and the statements, covenants and warranties contained herein shall be a part 
of my contract of membership and insurance with said society, and that if this ap- 
plication for reinstatement and the statements, covenants and warranties herein made 
be false or untrue in any particular, then the policy reinstated in consequence of 
this application for reinstatement shall be null and void and said society shall not be 
liable to me or my beneficiary or beneficiaries therein except for the return of the 
‘premiums paid thereafter. It is further agreed and understood that the accepting 
and receipting for my premium or chapter dues or reinstatement fee by the 
chapter, or cashier, or any chapter officer or national officer, or representative, or 
any person, whomsoever, shall not have the effect of reinstating me, or rendering my 
policy valid until the application for reinstatement has been forwarded to the 
national office and approved.” 

This application was signed as to each of the certificates held by Mrs. Beavers, 
and both were signed by her mark. 

The truth or falsity of the statements made in the name of Mrs. Beavers con- 
cerning ‘the then condition of her health is not discussed in either of the briefs. 

The medical director, whose duty it was to pass upon and reinstate delinquent 
applicants, testified that he was temporarily absent from his office when these appli- 
caions were received, and that they were never passed upon or approved by him, and 
that he would not have approved the application of Mrs. Beavers without making 
some investigation of the signature of the applicant, which was not attested by the 
person who had signed Mrs. Beavers’ name. He also testified that, as the answers 
to the questions contained in the application showed that Mrs. Beavers had consult- 
ed a physician because of an attack of chills, he would have asked for further 
proof as to her health before ordering the reinsatement, and that such investigations 
ordinarily required about ten days or two weeks, and that the application was first 
submitted to him upon his return to his office on August 21, 1926. 

Appellant insists that the judgment of the court below should be reversed for 
several reasons: 

(1) That it was not shown that an authorized assessment had been made, and 
it is therefore insisted, upon the authority of the case of Mutual Aid Union v. 
Perdue, 162 Ark. 551, 258 S. W. 375, that there was no delinquency. 

[1] It appears that the association had the same provision in its constitution and 
by-laws for levying assessments as the Mutual Aid Union had in the Perdue Case, 
supra, whereunder assessments were not levied unless the death of a member made 
that action necessary; but it is shown here that the association had been absorbed, 
and it was not made to appear that since the consolidation the right to make assess- 
ments was dependent upon the death of a member, or that the directors of the as- 
sociation, whose duty it was under the constitution of the association to levy the as- 
sessments, had been continued in existence as functioning officers. On the con- 
trary, as we understand the record, it was the duty of the certificate holders, after 
the consolidation, to make monthly payments not later than the 20th of each 
month. If we are mistaken in this, the fact may be more fully developed on the re- 
mand of the cause which is ordered for another reason. 

[2] 2. It is next insisted that the facts and circumstances summarized above 
support the inference that Mrs. Beavers had, in fact, been reinstated but we do not 
agree with counsel in this contention. 

[3-5] 3. It is also insisted that the union is estopped by its conduct from as- 
serting a forfeiture, or, at least, that the jury might have so found, and in this con- 
tention we think counsel for appellant are correct. 

It was shown that Mr. Beavers had charge of the four certificates and paid the 
premiums on all of them, and that, when he remitted the amount necessary to re- 
instate all of them, he directed that none of them should be reinstated unless all 
were reinstated. This letter was addressed to the home office, and in due course 
would have had the attention of the medical director, whose duty it was to pass upon 
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applications for reinstatement. Mr. Beavers, for himself and as the agent of his 
wife and mother, had the right to stipulate that no one of the certificates should be 
reinstated unless all of them were, and, unless the officers of the union having the 
matter in charge were willing to follow this direction, they had no right to appro- 
priate any part of this conditional tender. It is an undisputed fact that Beavers and 
his wife were reinstated, and, if the jury should find (as we must assume would 
have been done in view of the fact that a judgment in favor of the union was pro- 
nounced upon a verdict directed in its favor by the court) that this condition was im- 
posed in the remittance letter, the acceptance of any part of the tender was an accept- 
ance of the condition under which the tender was made. In this connection, it may 
be recalled that the union did not return the money tendered to reinstate the certi- 
ficates of Mrs. Beavers until in October after her death in August. 

It is also insisted for the reversal of the judgment that the union is estopped, 
through its conduct in receiving belated premiums, from asserting a forfeiture re- 
sulting from a. payment not longer delayed than the payment of other premiums had 
been delayed which had been accepted without question. We are of the opinion that 
the testimony raises this question. According to Mr. Beavers, none of his payments 
had been made before the 20th of the month, and some had been made even later 
than the one here in question. 

In the case of Sovereign Camp, W. O. W., v. Newsom, 142 Ark. 132, 219 S. W. 
759, 14 A. L. R. 903, it was said: 

“The law applicable to such a state of facts is accurately stated -in case note [in 
11 Ann. Cas. 541) to Trotter v. Grand Lodge, 132 Ark. 541: ‘Where a mutual benefit 
association has in repeated instances received from a member the payment of overdue 
assessments so as to establish a custom or course of dealing between the parties and 
lead the member to believe that a strict observance of a requirement as to the time 
of payment is not required, it is held that the certificate of insurance is not forfeited 
by failure to pay an assessment at the time when the by-laws of the society or a 
stipulation in the certificate requires it to be paid and that a provision for forfeiture 
for nonpayment at such time is waived within the customary period of extension of 
the time of payment.’ Numerous cases are cited to support the text”—citing cases. 

[6] In the opinion on rehearing in the Newsom Case, supra, it was pointed out 
that, while a subordinate collecting officer of a fraternal benefit society might not 
waive the provisions of the constitution and by-laws, the society might be estopped 
through the action of such an officer from asserting a forfeiture, and the doctrine 
of that case is applicable here. The jury might have found that, while Van Wagner 
could not waive the provision requiring that payments be made on or before the 
20th of each month, the insurer might, by knowingly accepting payments made after 
that date to its agent, estop itself from asserting that the payments had not been 
made as required when they were in fact made as early as other premiums which, 
though not made in time, had been accepted. 

We conclude, therefore, for the reasons stated, that the court was in error in 
directing a verdict against appellant, and the judgment will therefore be reversed, 
and the cause remanded for a new trial, and it is so ordered. 

Kirby, J., dissents. 


DOTSON v. INTERNATIONAL LIFE INS. CO. (Civ. 6120.) 
District Court of Appeal, First District, Division 2, California. March 3, 1928. 
265 Pacific Reporter 357 
2. INSURANCE—ISSUE AS TO MATERIALITY OF INSURED’S FALSE 
STATEMENT IN APPLICATION THAT HE HAD NEVER CONSULTED 
PHYSICIAN HELD FOR JURY UNDER CONFLICTING EVIDENCE. 
In action on life policy, issue as to whether insured’s false statement in 
application that he had never consulted physician constituted material misrepre- 
sentation, voiding policy, was erroneously withdrawn from jury, notwithstanding 
another statement in application showed insured had had operation, where testi- 
mony was conflicting as to insured’s treatment on other occasions. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 


4. INSURANCE—INSURANCE COMPANY, DEFENDING SUIT ON LIFE 
POLICY ON GROUND OF INSURED’S MISREPRESENTATIONS, HAD 
BURDEN TO PROVE INSURED’S FRAUD INDUCED POLICY. | 
In suit on life policy, in which insurance company set up defense of misrep- 
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resentations, company had burden to prove that it relied thereon in issuing policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Appeal from Superior Court, Los Angeles County; John M. York, Judge. 

Action by Dollie Gorman Dotson against the International Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed. 

Peyton H. Moore, of Los Angeles, for appellant. 

Frank D. McClure, of Los Angeles, for respondent. 

SrurtEVANT, J. As beneficiary thereunder, the plaintiff commenced an action 
against the defendant to recover on an insurance policy taken out by her 
deceased husband and written in favor of the plaintiff. The action was tried 
before the trial court sitting with < jury. The jury returned a verdict in favor 
of the plaintiff and the defendant appealed. 

In her complaint the plaintiff pleaded: (1) The application for insurance; 
(2) the policy; (3) the nonpayment, and thereupon she asked judgment for the 
amount due on the face of the policy. The defendant interposed an answer 
which contained certain denials, and then it specifically quoted certain questions 
propounded to the plaintiff’s husband and his answers thereto. Thereupon such 
additional allegations were made in the answer as would constitute a defense 
for false representations on the part of the insured. Later the defendant filed 
an amendment to its answer, in which it set forth additional questions and 
answers, and thus extended its defense. It is of importance to note at this 
time that neither party in its written pleadings or the replication afforded by the 
statute (Code Civ. Proc. § 462) attempted to prove an estoppel. As a part of 
her replication, it was the theory of the plaintiff that, so far as the alleged false 
answers are concerned: (1) The answers claimed by the defendant were never 
made; (2) that the answers which were made were true and were not false; and 
(3) that the answers which her deceased husband made did not deceive, and 
were not made to deceive, the defendant. 

[1] The trial court, among others, gave the following instruction: 

“You are instructed that, in order for the defendant company to succeed in 
this action, it is necessary for it to prove that some one or more of the questions 
in the application were untruly answered by the insured, with knowledge of such 
untruth and with intent to deceive, and that the defendant company was misled 
and deceived by and relied on such answers in entering into the contract of 
insurance; in other words, that the misrepresentation was, in your opinion, of 
such nature, weight, and force that you can say that without such misrepresenta- 
tion the contract would not have been entered into.” 


_ The defendant contends that the instruction, as given, had the effect of sub- 
mitting to the jury the question as to the materiality of each of the alleged 
false representations, and thereupon it asserts that prejudicial error was com- 
mitted, and it cites and relies on McEwen .v. New York Life Ins. Co., 23 Cal. 
App. 694, 697, 139 P. 242. In defense of the instruction, the plaintiff quotes parts 
of the contract, and contends that the instruction but told the jury that it should 
weigh the fraud, if any. Something, perhaps, may be said in favor of each con- 
tention. Nevertheless, the instruction was far from being a model. Because of 
ambiguity alone it should not have been given. However, we may not with 
certainty say that the giving of the instruction was prejudicial error. 

The application for insurance was made on the 12th day of September, 1923. 
Among others, it contained the following questions and answers: 


_, “Have you undergone any surgical operation or ever had disease of bone or 
joints, spinal curvature, or any bodily malformation? Ans. Tonsillectomy, August, 
1921. When did you last consult a physician and for what? Ans. Never.” 


_ [2] Acting upon the request of the plaintiff, the trial court instructed the 
jury as follows: 


“You are instructed that the statement of the insured that he never had 
consulted a physician cannot be considered a material misrepresentation, in the 
face of the further statement of the insured that he underwent an operation for 
tonsillectomy in 1921, which clearly implied and brought to the attention of the 
defendant company the fact that he consulted a surgeon or physician about 
the time of such operation.” 

The instruction has the vice of assuming as a fact that the statement of the 
applicant for insurance to the effect that had he never consulted a physician is 
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as completely qualified by his other answer that he had undergone tonsillectomy 
in August, 1921, as the evidence in the case would require, in order to make these 
two statements, taken as a whole, truthful. The evidence, however, showed that 
the deceased had consulted other physicians, and for physical ailments other 
than that suggested by the tonsillectomy. Dr. Dow testified that after the 
tonsillectomy Dotson came to his office and requested him to give his medical 
history to another physician, whom he stated would call for it, but who did not. 
He also testified: 

“Well, I had referred him to Dr. Byington, and I know other physicians had 
taken care of him, but I do not remember their names at this time, none that 
I can recall. * * * He also called upon me at the time he was injured in a 
street car accident in 1921 or 1922, at which time I referred him to Dr. Byington.” 

Dr. Byington testified that he treated Dotson for injuries received in the 
street car accident, and that he had seen him professionally on at least one other 
occasion. Dr. Meredith testified that he treated Dotson professionally in the 
fall of 1923, or in December of that year. Upon objection made, his testimony 
was limited to such matters as would indicate Dotson’s state of health at the 
time he applied for insurance in September, 1923. He said he observed diseased 
conditions which appeared to be of a chronic nature and to have existed for more 
than three or four months. It was a dropping of the lower jaw, a sort of 
paralysis which prevented him from masticating his food, and required him to 
live mostly on soups. The doctor also testified that he treated him for asthma; 
that the asthma was chronic, and that he had had other physicians doctoring 
him previously; that Dotson mentioned two or three other physicians who had 
treated him. This doctor testified that he did not attribute the paralysis to the 
tonsillectomy, and that it was beyond the reach of medicine, and was due to 
some nervous condition of the cerebrospinal system or the nervous system of 
the brain. 

Further testimony indicated that, after the application for insurance, the 
condition of health of the insured gradually became worse, until he died on 
March 9, 1924, six months after the insurance policy was issued. The cause of 
death was given as “cerebral hemorrhage and central nervous system lues. Cause 
unknown. Sick about one-half year. Inability to swallow, choking, and inability 
to get breath. Duration about one-half year.” 

{t may be conceded that there was testimony of other witnesses who gave 
testimony opposed to this, such as the wife of the insured, who stated that he 
enjoyed good health, and the testimony of Dr. Guyton, who testified that a 
Wasserman blood test was negative in 1924. This testimony, however, merely 
formed a conflict, and it was a conflict of evidence which should be determined 
by the jury. The instruction given and complained of, which we are now con- 
sidering, had the effect of withdrawing from the jury a consideration of the 
evidence outlined, which, if believed, would fully justify the jury in concluding 
that the insured’s representation that he had never consulted a physician was 
false and fraudulent, even as qualified by his other answer that he had under- 
gone an operation for tonsillectomy in 1921. We think the giving of this instruc- 
tion was a prejudicial error for which the judgment must be reversed. 

[3, 4] Defendant also attacks an instruction worded as follows: 


“You are instructed that it is provided in the policy of insurance that all 
statements of the insured are, in the absence of fraud, to be deemed representa- 
tions and not warranties, and therefore an untrue statement in the application 
would not avoid the policy unless you consider that the defendant company has 
proved to your satisfaction by a preponderance of evidence that it would not have 
taken the risk if that untrue statement had not been made.” 

The defendant complains that the instruction placed the burden on the 
defendant to prove “that it would not have taken the risk if the alleged untrue 
statement had not been made.” In these cases, in general, the burden rests 
on the party pleading fraud to prove that it relied on the alleged false representa- 
tion and acted thereon. 12 Cal. Jur. 750, § 29. Defendant does not cite any 
authority showing that a different rule applies to insurance policies. 

[5] The defendant asked, and the trial court refused to give, four different 
instructions. Each one stated certain facts as constituting a defense, but each 
one wholly omitted to recite that the defendant believed the alleged misrepre- 
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sentation and acted thereon. The trial court did not err. Spinks v. Clark, 147 Cal. 
439, po 82 P. 45; Hutchason v. Spinks, 3 Cal. App. 291, 292, 85 P. 132; 12 Cal. 
ur. 750. 

J [6] The defendant asked the court to instruct: “If the jury believe all of the 
evidence in this case, you will find for the defendant.” That instruction assumed 
that the plaintiff had offered no testimony, or that the defendant had produced 
complete proof of one or more defenses to the plaintiff’s complaint, and that 
there was no substantial conflict in the evidence thereon. Neither theory is 
supported by the record. The instructions were properly refused. Estate of 
Sharon, 179 Cal. 447, 459, 177 P. 283; Spaulding v. Mutual Life Ins. Co., 94 Vt. 
42, 109 A. 22, 28. 

[7] The defendant claims that the attorney for the plaintiff was guilty of 
misconduct in stating to the jury what “he believed” the facts to be. The record 
discloses no error. 

It also claims that the trial court made improper statements of fact in the 
presence of the jury. The record does not support the claim; to the contrary, 
it shows that the action was most carefully tried. 

[8] Finally, it is claimed that an objection was sustained to a question pro- 
pounded by defendant’s counsel. Conceding such to be the fact, it also is a 
fact that the same question was later propounded to the same witness by the 
same party, and the witness was allowed to testify fully on the subject. 

The judgment is reversed. 


INTERSTATE LIFE & ACCIDENT CO. v. ARMSTRONG. (No. 18202.) 
Court of Appeals of Georgia, Division No. 2. March 3, 1928. 
141 Southeastern Reporter 916. 
INSURANCE—EVIDENCE AUTHORIZING INFERENCE THAT INSURED 

WAS NOT IN SOUND HEALTH WHEN LIFE POLICY WAS DELIV- 

aay, RENDERED DIRECTION OF VERDICT FOR PLAINTIFF 

ERROR. 

In suit on life policy issued without examination, providing that it shall not 
take effect unless insured is in sound health on date of delivery, evidence of 
physician that insured was suffering from high blood pressure and slight stroke 
of paralysis when examined in September, 1925, and could not have been in 
sound health month later or at any subsequent period, and that insured died on 
January 1, 1926, from cerebral apoplexy, authorized inference that insured was 
not in sound health at time policy was delivered to her, which was subsequent to 
date of issuance of policy on October 26, 1925; and hence direction of verdict 
for plaintiff was error. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Error from City Court of Brunswick; E. C. Butts, Judge. 

Suit by Sheridan Armstrong against the Interstate Life & Accident Com- 
pany. Judgment for plaintiff, and defendant brings error. Reversed. 

F. M. Scarlett, Jr., of Brunswick, for plaintiff in error. 

W. C. Little, of Brunswick, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. 1. In a suit to recover on a life insurance policy of a class issued 
by the company, without requiring an examination, which contains a provision 
that it shall not take effect unless the insured is in sound health upon the date 
of delivery of the policy, with testimony of a practicing physician that he treated 
the insured in September, 1925, which was the only time he had treated her in 
some seven or eight years, and found that she was “suffering from high blood 
pressure and apparently a slight stroke of paralysis,” and that in his opinion 
she could not have been in sound health one month later or at any subsequent 
period, and, as appears from the proof of death filed, that the insured died on 
January 1, 1926, of cerebral apoplexy, the evidence authorized the inference that 
the insured, at the time of the delivery to her of the policy, which was after 
October 26, 1925, the date of its issuance, was not in sound health. It was error 
to direct a verdict for the plaintiff. 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 
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PENN MUT. LIFE INS. CO. v. BLOUNT et al. (No. 17350.) 
Court of Appeal of Georgia, Division No. 2. Feb. 28, 1928. ° 
142 Southeastern Reporter 183. 
(Syllabus by the Court.) 

1, INSURANCE—UNAUTHORIZED ACT OF LOCAL AGENT DELIVERING 
POLICY WITHOUT COLLECTING INITIAL PREMIUM CANNOT BE 
RATIFIED BY INSURER WITHOUT ACTUAL KNOWLEDGE OF ACT; 
CHARGE THAT KNOWLEDGE PUTTING REASONABLE PERSON 
ON INQUIRY IS NOTICE OF FACTS LED TO BY INQUIRY INCOR- 
aa STATING LAW APPLICABLE HELD TO REQUIRE NEW 
The unauthorized act of a local agent of a life insurance company in deliver- 

ing to an applicant for insurance a policy without collecting from the applicant 

payment for the initial premium, but extending credit therefor, cannot be ratified 
by the insurance company without’ actual knowledge of the agent’s act. It 
follows that, in a suit against the company in behalf of the beneficiaries named 
in the policy to recover under the policy, a charge, with reference to knowledge 
by the defendant of its agent’s act in delivering the policy to the applicant without 
collecting the initial premium, that the knowledge of facts by the defendant 
which would put a reasonable person on inquiry is notice of facts to which such 
inquiry might have led, is an incorrect statement as to the law applicable to the 
case, and necessitates the grant of a new trial to the defendant. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 


2. INSURANCE—INSURER’S KNOWLEDGE AND RATIFICATION OF 
AGENT’S UNAUTHORIZED ACT IN DELIVERING POLICY WITHOUT 
COLLECTING PREMIUM MAY BE ESTABLISHED CIRCUMSTAN- 
TIALLY; CHARGE THAT RATIFICATION OF UNAUTHORIZED ACT 
OF INSURER’S AGENT MAY BE ESTABLISHED BY CIRCUM- 
STANCES HELD NOT OBJECTIONABLE FOR FAILURE TO REQUIRE 
ACTUAL KNOWLEDGE. 

While in such a case the defendant insurance company must have actual 
knowledge of the unauthorized act of its agent, actual knowledge on the part 
of the defendant of the unauthorized act of the agent, as well as ratification by 
the defendant of such unauthorized act, may each be established by circumstantial 
evidence. A charge of the court that such ratification may be established by 
circumstances is a correct and complete statement of a legal proposition, and 
the charge is not subject to the objection that the court in connection therewith 
failed to instruct the jury that it is essential to a ratification by the defendant 
of the agent’s act that the defendant had actual knowledge of the act. Whether 
such charge is applicable to the evidence it is not necessary to decide, as the 
case is to be retried. 


(For other cases, see Insurance, Dec. Dig. §§ 665[1], 669[1].) 


3. COURTS—COURT OF APPEALS CAN PROPOUND ANY QUESTION 
OF LAW TO SUPREME COURT DEEMED TO BE PRESENTED BY 
RECORD AND NECESSARY; COURT OF APPEALS MAY LIMIT 
INQUIRY OF SUPREME COURT TO QUESTIONS, ANSWERS TO 
WHICH WOULD NOT EXHAUST ALL QUESTIONS IN RECORD; IN 
CERTIFYING QUESTION TO SUPREME COURT, COURT OF AP- 
PEALS MAY BASE QUESTION ON ONLY PART OF EVIDENCE. 

In certifying a question to the Supreme Court, the Court of Appeals can 
propound any question of law which in its opinion is presented by the record, 
and an answer to which might be necessary to a proper disposition of the case. 
In so doing the court may limit its inquiry to questions, the answers to which 
would not be exhaustive of all questions presented by the record, and which might 
be necessary to a proper disposition of the case. It may base the question upon 
only so much of the evidence taken from the record as in the opinion of the 
Court of Appeals is necessary to propound the question of law presented in the 
case and necessary to its proper determination. 

(For other cases, see Courts, Dec. Dig. § 217.) 


Error from City Court of Waynesboro; Wm. H. Davis, Judge. ; 
Action by E. H. Blount and others, trustees, against the Penn Mutual Life 
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Insurance Company. Judgment for plaintiffs, defendant’s motion for new trial 
was overruled, and defendant brings error. Reversed, conforming to answers to 
certified questions (165 Ga. ——, 140 S. E. 496). 

Callaway & Howard, of Augusta, and Fullbright & Burney, of Waynesboro, 
for plaintiff in error. 

Fleming & Fleming, of Augusta, for defendants in error. 

StePHENS, J. This is a suit to recover on a life insurance policy brought 
against the insurance company in behalf of the beneficiaries named in the policy, 
the allegations being that the defendant, by receiving the policy back from the 
person named therein as the insured, and changing the beneficiaries named 
in the policy after the defendant’s local agent had delivered the policy to the 
alleged insured without exacting payinent of the initial premium, ratified the act 
of the local agent in so delivering the policy. See report of this case in 33 Ga. 
App. 642, 127 S. E. 892. The defendant denied ratification. A verdict was found 
for the plaintiffs, and the defendant moved for a new trial, which was denied. 

[1, 2] 1, 2. Headnotes 1 and 2 need no elaboration. In support of headnote 
1 see answer of the Supreme Court to certified questions in this case in 165 Ga. 
—, 140 S. E. 496. 

[3] 3. The writer of this opinion prepared the certified questions pro- 
pounded to the Supreme Court in this case. The answer to one of the questions 
is the basis for the ruling announced in headnote 1. The answer to the other 
question, being in the negative, is not essential to the decision of the case under 
the record as now presented. Had this latter question been answered in the 
affirmative, the answer would have been controlling, and an affirmance of the 
judgment finding for the plaintiffs would have been necessitated. The question 
propounded in effect inquired whether, under the evidence, taken most strongly 
in favor of the defendant, i. e., where knowledge of delivery of the policy without 
payment of premium was in the local agent only, having the limited powers 
indicated, the verdict rendered for the plaintiff was as a matter of law demanded. 

Counsel for the defendants in error, who were the plaintiffs in the trial court, 
in their supplemental brief, object to the form of this latter question because the 
question does not contain a recital of various portions of the evidence which 
counsel claim show ratification by the defendant of the agent’s act in delivering 
the policy without collecting the premium; and counsel intimate in their brief 
that, by virtue of such omissions, the question is not fair to the plaintiffs. 
Counsel have in their brief prepared an elaborate question which is captioned a 
“fair certified question,” and suggest “that, in fairness to the defendants in error, 
the certified question should have read substantially as follows.” Then follows 
the proposed certified question, which concludes as follows: 

“Should the verdict of a jury, finding the disputed facts in favor of the 
plaintiff, and that verdict approved by the trial judge, be set aside?” 


Had we propounded the question suggested by counsel, we would not have 
elicited an answer as to whether the verdict found for the plaintiffs was as a 
matter of law demanded, but would have inquired only as to whether the verdict 
found for the plaintiffs, was under the disputed issues of fact, authorized. The 
two propositions are entirely different. We desired an answer as to one, and 
did not desire an answer as to the other. An answer either way to the question 
suggested by counsel would not have removed the necessity of a reversal of 
the judgment. While an answer in the affirmative to the question actually pro- 
pounded would have necessitated an affirmance of the judgment, the question as 
propounded was really in the interest of the defendants in error. 


In certifying a question to the Supreme Court, the Court of Appeals can 
propound any question of law which in its opinion is presented by the record, 
and an answer to which might be necessary to a proper disposition of the case. 
In so doing, the court may limit its inquiry to questions, the answers to which 
would not be exhaustive of all questions presented by the record, and which 
might be necessary to the proper disposition of the case. Penn Mutual Life 
Insurance Co. v. Blount, 165 Ga. ——, 140 S. E. 496; Georgian Co. v. Jones et al.; 
154 Ga. 762, 115 S. E. 490; Knight v. Herring & McGehee, 161 Ga. 58, 129 S. E. 
526. It may base a question hypothetically upon only so much of the evidence 
taken from the record as in the opinion of the Court of Appeals is necessary to 
Propound a question of law presented by the record. The court can, in stating 
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the evidence as the basis for the questions propounded, give its effect, and may 
eliminate from the statement of facts portions of the evidence immaterial to an 
answer to the question propounded, as was done in the certified question in 
Knight v. Herring & McGehee, supra. 

The Court of Appeals, therefore, in certifying a question to the Supreme 
Court, may limit its application to inferences drawn from the evidence which is 
most favorable to one of the parties to the case, and the opposite party has no 
right to complain that the question propounded is not presented by the record 
because it is not based upon inferences of fact favorable to him. 

When the certified question in this case was propounded, this court was 
confronted with the possibility of an error in the charge which was prejudicial 
to the plaintiff in error, and which demanded a reversal, unless the verdict 
rendered for the defendants in error (the plaintiffs in the court below) was as a 
matter of law demanded, irrespective of any error in the instructions to the jury. 
An instruction from the Supreme Court, therefore, was invoked upon the question 
whether or not the verdict rendered for the plaintiffs in the trial court was as a 
matter of law demanded; and, in order to do so, it was necessary to submit the 


question only upon the evidence as construed most favorably to the defendant, 
which we did. 


Judgment reversed. 
Jenkins, P. J., and Bell, J., concur. 


HAWKINS v. JOHN HANCOCK oe. INS. CO. OF BOSTON, MASS. 
(No. 


38.) 
Supreme Court of Iowa. March 13, 1928. 
218 Northwestern Reporter 313. 

1. INSURANCE—LANGUAGE OF POLICY IS GIVEN USUAL OR ORDIN- 
ARY MEANING, UNLESS POLICY SHOWS DIFFERENT MEANING 
WAS INTENDED OR IS REQUIRED TO PREVENT UNREASONABLE 
RESULT. 
The language used in a policy must be given its usual and ordinary meaning, 

unless the instrument taken as a whole shows that a different or special meaning 

was intended or is required in order to obviate an unreasonable or absurd result. 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 


2. INSURANCE—DISABILITY, THOUGH TOTAL, FOR OVER THREE 
YEARS, HAVING TERMINATED, HELD NOT “PERMANENT 
WITHIN PROVISION OF LIFE POLICY FOR DISABILITY BENEFITS; 
“PERMANENT DISABILITY.” 

Within a life policy providing for disability benefits if insured became 
wholly and permanently disabled, his disability, though total for over three years, 
having terminated, Aeld not “permanent,” notwithstanding provisions allowing 
proof of such disability after continuance thereof for 60 days, and allowing 
company to require proof, from time to time, of continuance of such disability. 

(For other cases, see Insurance, Deg. Dig. § 528.) 


Appeal from District Court, Polk County; Lester L. Thompson, Judge. 

Action to recover disability benefits. Judgment for defendant. Plaintiff 
appeals. Affirmed. 

Guy A. Miller, of Des Moines, for appellant. 

Henry & Henry, of Des Moines, for appellee. 

Mor.inc, J. Plaintiff's allegation is “that on or about Ist day of March, 1922, 
the plaintiff, Clyde L. Hawkins, became wholly and permanently disabled and 
remained wholly and permanently disabled until November 1, 1925.” It is a 
sufficient statement of the question for the present to say that it is whether 
such a disability—one that has terminated—is “permanent” within the meaning 
of the policy sued on. The policy is one of life insurance calling for $2,000. 
It contains the following: 

“Total and Permanent Disability Benefit Provision. é j 

“1. If after one full year’s premium shall have been paid upon this policy, 
the insured shall become wholly and permanently disabled| by bodily injury or 
disease sustained or contracted after the date hereof, so that thereby he will 
be wholly, continuously, and permanently prevented from the pursuit of any form 
of mental or manual labor for compensation, gain, or profit whatsoever, and has 
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been so disabled for not less than sixty days, if there is no premium in default, 
upon receipt of due proof of such disability, the company will grant the following 
benefits subject to the terms and conditions herein set forth. 

“2, Disability Occurring before Age 60.—If such disability occurs before the in- 
sured reaches the age of 60 years, the company will waive the payment of further 
premiums, after the then current policy year, during the continuance of the 
disability, and, at the end of six months from the date on which the disability 
is proved, will pay to the insured, subject to the conditions and limitations of 
this provision, with the written consent of the assignee, if any, an amount equal 
to one-tenth of the face amount of the policy, and a like amount annually there- 
after during the continuance of the disability until the maturity of the policy. 

“3. The disability payments made and the premiums waived under the con- 
ditions of section 2 will not reduce the amount payable under the policy at 
maturity or affect the manner of payment or the nonforfeiture values or the 
distribution of surplus as provided in the policy. 

“Interest on any indebtedness under the policy will be deducted from the 
amounts paid during disability and the principal of such indebtedness will be 
deducted from the sum payable at maturity. In case there are outstanding 
accumulations or additions to the policy from surplus distributions, they will be 
payable with the final settlement. * * * 

“4, Disability Occurring after Age 60.—If such disability occurs after the in- 
sured reaches the age of 60 years, the policy will be maintained in force, subject 
to the conditions and limitations hereinafter set forth, without payment of further 
premiums during the continuance of the disability for a decreasing sum which 
will be the face amount of the policy, less the premiums waived and less any 
indebtedness to the company on the policy. The amount of the premiums waived 
yearly will decrease in proportion to the decreasing sum insured, and the cash 
surrender and loan values will be those shown by the table of nonforfeiture values 
in the policy, reduced proportionately to the reduced insurance, less any indebted- 
ness. 

“S. Proof of Continued Disability—The company shall have the right to re- 
quire at any time, but not oftener than once a year, due proof of the continuance 
of the disability. If the insured shall fail to furnish such proof when required 
to do so, or shall so far recover as to be able to perform work of any kind for 
compensation, gain or profit, the disability benefits shall be discontinued. 

“6. Disability Premiun—The disability benefits as set forth in this provision 
are granted in consideration of the statements and representations in the applica- 
tion for this policy and of a special yearly premium of $3.84 payable in addition 
to and as a part of the regular premium called for by the policy during its prem- 
ium paying period or until the insured reaches the age of 60 years. The dis- 
ability premium may be discontinued at any policy anniversary upon request of 
the insured, and presentation to the company of the policy for cancellation of the 
disability benefit provision. 

“7, Recognized Disabilities Without prejudice to any other cause of disability 
within the meaning of this provision, namely, the total and irrecoverable loss 
of the use of both eyes or both hands or of both feet, by removal or disease, 
or such loss of the use of one hand or one foot.” 

Plaintiff argues, in substance, that it is not possible, and a proper construc- 
tion of the policy does not require, that he prove that he will be unable to pursue 
any kind of occupation for gain or profit for the rest of his life; that the policy 
must be so construed as to give effect, if possible, to all of its provisions; that, 
though he may recover from a total disability, still, construing the disability 
clause as an entirety and in view of the rule that the language adopted is that 
of the company and must be construed most strongly against it, the purpose 
of the policy was to grant disability benefits during the period of total disability, 
notwithstanding that such disability might not continue during the lifetime of 
the insured. 


[1] The language used must be given its usual and ordinary meaning, unless 
the instrument taken as a whole shows that a different or special meaning was 
intended or is required in order to obviate an unreasonable or absurd result. 


[2] The word “permanent,” or its derivative “permanently,” has different 
meanings, dependent upon the subject-matter and connection of its use. Web- 
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ster’s defines it: “Continuing in the same state, or without any change that 
destroys form or character; remaining unaltered or unremoved, abiding, durable, 
fixed, stable, lasting.” The synonyms given are “durable, constant.” The Century 
defines the word as “lasting or intended to last indefinitely, fixed or enduring 
in character, condition, state, position, occupation, use or the like, remaining or 
intended to remain unchanged or unremoved, not temporary, or subject to 
change, abiding.” “Permanently” is defined “in a permanent or lasting manner; 
so as to remain.” Antonyms are “transient, temporary, shifting, provisional.” 
It is obvious that a disability which is temporary or transient cannot be per- 
manent. Whether an injury is permanent or temporary must in many cases be 
a matter of opinion. The evidence from which an opinion would be formed 
might vary. It might seem during the early stages of the disability that recovery 
is impossible and the injury must be permanent, whereas time might develop such 
changes as to demonstrate that the earlier opinion was erroneous. Total or 
partial recovery from a seeming permanent injury does occur. In order to claim 
the benefit, proof must be presented. The proofs that may be presented during 
the first six months may be entirely different from the proofs that may be pre- 
sented after a year or two. Notwithstanding this possibility, it would be unjust 
to withhold the benefit merely because future developments may show that an 
injury seemingly permanent is in fact temporary. It is one thing to withhold 
benetits as long as life lasts in order to avoid the possibility of any mistake and 
pay nothing until it is finally and conclusively determined that the injury is 
permanent, which in many cases can only be at death, and an entirely different 
thing to accept provisionally apparent proofs of permanency and make payment 
accordingly—that is, to give the insured the benefit of his seeming condition 
while it lasts with the right of the company to discontinue should the condition 
turn out to be temporary. Fairness to the policyholder requires that reasonable 
evidence of permanency be accepted and the benefit paid so long as such apparent 
permanency exists, but, if it later appears that the seeming permanent condition 
is not such, that then the company shall be no longer held to continue paying 
benefits. One of the purposes of the provision is to secure the insurance without 
further premium to one who becomes permanently disabled. The relation of the 
stipulated amount of the disability premium, $3.94, to the policy premium of $53.44 
and to the benefit, 10 per cent. of face of policy annually and total relinquish- 
ment of annual premiums, and the option to discontinue the benefit provision, 
bear out the interpretation that the ordinary and common risk of temporary 
disability which happens to most people was not in mind. 


“Permanent” cannot be given the meaning of its antonym “temporary.” 
Unless it means “permanent,” it has no practical significance. 


In the light of these considerations we are of the opinion that the plaintiff 
must fail. The proofs offered by him to the company in support of his claim 
show that at the time they were made the insured was not wholly disabled; that 
he was slowly improving. To the question, “Are you totally disabled at the 
present time so that you will be permanently prevented from the pursuit of any 
form of mental or manual labor for compensation, gain or profit whatsoever? 
plaintiff answered, “No; not since November 1, 1925.” 


Paragraph 1 of the disability benefit provision, it will be noticed, contains 
the condition that the insured shall have been “wholly, continuously, and per- 
manently prevented from the pursuit of labor for compensation” for not less than 
60 days. It is argued that this language shows that the word “permanent”, could 
not be intended to mean total disability for life. We are of the opinion, however, 
that this clause goes to the proof of the disability, and, by the 60 days, moratorium, 
if it may be so called, it is intended to take that amount of time to ascertain 
whether the disability is permanent or not. 


By clause 2 it is provided that, if the disability occurs before the insured 
reaches the age of 60, the company will waive payment of further premiums 
after the then current policy year, “during the continuance of the disability, 
and, at the end of six months from the date on which the disability is proved, 
will pay * * * during the continuance of the disability until the maturity of the 
policy.” It is argued that use of the words “the continuance of the disability 
shows a purpose to pay benefits, though the disability may not be lifelong. We 
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think, however, the foregoing comments explain also the use of these words— 
that a ¢eeming permanent disability may turn out not to such. 

Plaintiff places great reliance on paragraph 5 that the company shall have 
the right to require proof of continuance of the disability, and, if insured, fails to 
furnish it, or, if he shall so far recover as to be able to perform remunerative 
work of any kind, the disability benefits will be discontinued. The company, 
though reasonably satisfied that the disability is permanent and willing to pay 
the benefits, may still have doubts. In view of such possibilities, it retains the 
right to discontinue if it shall later appear that the disability is temporary. 

Paragraph 7 we think shows that the word “permanently” is used in its 
ordinary sense. One who irrevocably loses the use of both eyes, both hands, or 
both feet, or one hand or one foot, is permanently disabled. No proof of per- 
manency in such case beyond the character of the injury or loss ought ordinarily 
to be and by the policy is not required. The Court of Appeals of New York 
arrived at this conclusion in Ginell v. Prudential Ins. Co., 237 N. Y. 554, 143 N. E. 
740, adopting the dissenting opinion in 205 App. Div. 494, 200 N. Y. S. 261. Like- 
wise the Supreme Court of Mississippi, in Shipp v. Metropolitan Life Ins. Co., 
146 Miss. 18, 111 So. 453. Le Baux v. Metropolitan Life Ins. Co., 65 Quebec 
Official L. R. 1927, 320, is to the same effect. Consistency with our holding in 
Corsaut v. Equitable Life Assur. Soc., 203 Iowa, 741, 211 N. W. 222, we think 
requires this interpretation. The Supreme Court of Nebraska, in Eastep v. 
Northwestern Nat. Life Ins. Co., 114 Neb. 505, 208 N. W. 632, arrived at a different 
conclusion. That court seems not to have taken into account the considerations 
we have referred to. We think the reasoning there proceeds from insufficient 
premises. See Carson v. New York Life Ins. Co., 162 Minn. 458, 203 N. W. 209. 

Affirmed. 

Stevens, C. J., and De Graff, Albert, and Wagner, JJ., concur. 


KANSAS CITY LIFE INS. CO. v. WILKINSON et al. (No. 27864.) 


Supreme Court of Kansas. Feb. 11, 1928. 
264 Pacific Reporter 7. 
(Syllabus by the Court.) 
INSURANCE—MOTHER’S TESTIMONY TO CONTRACT WITH DE- 

CEASED SON TO PAY PREMIUMS AND BECOME BENEFICIARY OF 

LIFE POLICY HELD COMPETENT AGAINST ANOTHER CLAIMING 

AS BENEFICIARY, WHERE INSURER MADE NO OBJECTION; CON- 

TRACT THAT MOTHER PAY PREMIUMS AND BE BENEFICIARY 

OF SON’S LIFE POLICY PRECLUDED CHANGE OF BENEFICIARY 

(REV. ST. 1923, 60—2804). 

Where a mother and her minor son make an oral agreement that he should 
procure a policy of life insurance naming the mother as beneficiary and she 
should have the policy in her keeping, and that the son would not change the 
beneficiary during her lifetime without her consent, in consideration of which the 
mother agreed to pay the premium and did pay $50 thereon, and where without 
the mother’s knowledge or consent the son took the policy and caused the name 
of the beneficiary to be changed and then restored the policy to its place in his 
mother’s possession, and shortly thereafter committed suicide, and the insurance 
company paid the amount of the policy into court, and the lawsuit proceeded 
to an adjudication of the respective claims of the mother and the last-named 
beneficiary, it is Held that the mother’s testimony touching her oral contract 
with her minor son was competent evidence; and held, that the contract was 
valid and enforceable, at least since the insurance company waived every defense 
of law, fact, and of procedure, which might have been raised against such con- 
tract and the evidence by which it was sought to be established; and held, also, 
that the last-named beneficiary could invoke no rule of law or evidence to defeat 
the mother’s contract and the proof of it. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from District Court. Montgomery County; Joseph W. Holdren, Judge. 

Action by the Kansas City Life Insurance Company against Agnes T. Wilkin- 
son, Sadie Catherine Smith, and Ira Smith to determine the right to the proceeds 
of a life insurance policy as between defendants. From a judgment in favor of 
Sadie Catherine Smith, Agnes T. Wilkinson appeals. Affirmed. 
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Walter S. Keith and Harold C. McGugin, both of Coffeyville, for appellant. 

Dallas W. Knapp and Chas. D. Ise, both of Coffeyville, for appellee. 

Dawson, J. This was an action to ascertain the lawful beneficiary of an in- 
surance policy. 

On August 6, 1925, one Stanley R. Smith, a minor 17 years of age, applied 
for and received a life insurance policy for $1,000 issued by the plaintiff. The 
boy’s mother, Sadie Catherine Smith, was named as beneficiary. The policy was 
taken out with her consent and approval, and she and her son had an oral 
agreement that in consideration of her paying the premium he would not change 
the beneficiary during her lifetime. In consonance with this agreement she gave 
the lad $50 with which to pay the premium, and the policy was placed in her 
keeping. The policy, however, in express terms did provide that the insured 
had the right to change the beneficiary. 

Some months later the insured took the policy from his mother’s custody 
without her knowledge, and notified the insurance company that he desired to 
change the beneficiary from his mother to Agnes T. Wilkinson, designated as 
financée of the insured. The company complied, and Miss Wilkinsons’ name was 
inserted accordingly. . 

A few weeks later the insured committed suicide. Not until then did the 
mother know of the change in the designated beneficiary. Miss Wilkinson gave 
the insurance company formal notice and proof of death and demanded the 
insurance. The mother also claimed the insurance on the ground that the insured 
was a minor, that the insurance contract was made with her advice and approval, 
that the policy was taken from her custody and the change of beneficiary made 
without her knowledge or consent, and that the change was void. 

Confronted with this situation, the insurance company took the initiative to 
have these conflicting demands adjudicated. It brought this action, impleaded 
both claimants, set up the facts so far as it was concerned therewith, paid the 
$1,000 into court, and retired from the lawsuit, leaving the two claimants to 
fight it out. 

Issues were joined by appropriate pleadings. Miss Wilkinson was a minor 
and by her guardian ad litem she first demurred to and then traversed all the 
allegations of the mother’s answer and cross-petition. Ere this lawsuit was tried 
below Miss Wilkinson married one Sandion, thereby attaining her majority. 

The evidence for the mother tended to establish the facts as set out above. 
The testimony for the named beneficiary disclosed nothing of present consequence. 

The trial court found “that all the allegations in the answer and cross- 
petition * * * of Sadie Catherine Smith are true,” and gave judgment accordingly. 

The defeated claimant appeals. 


To justify the judgment appellee relies on two propositions—the first of 
which was the oral contract between herself and her son, whereby, in considera- 
tion of her paying the premiums, she was entitled to keep the policy in her 
custody and the beneficiary was not to be changed in her lifetime without her 
consent. Appellant contends that the evidence pertaining to this contract was 
incompetent, and the contract itself not binding. So far as concerns the com- 
petency of the evidence, it does not violate the Code rule invoked against it. 
R. S. 60—2804. The insurance company had paid the money into court. It had 
waived every defense of law, fact, and of procedure, of which it might have 
availed itself. Appellant in this lawsuit does not occupy the position of “the 
adverse party” as “executor, administrator, heir at law, next of kin, surviving 
partner, or assignee” of the insured; and the established policy of this court is to 
construe strictly statutory and other rules of evidence which limit judicial inquiry 
to ascertain the truth. Armstrong v. Topeka R. Co., 93 Kan. 493, 503, 144 P. 847; 
Cadwalader v. Pyle, 95 Kan. 337, 148 P. 655; Collins v. Hayden, 104 Kan. 351, 
179 P. 308; Flack v. Brewster, 107 Kan. 63, 190 P. 616; Hall v. Wilson, 121 Kan. 
606, 249 P. 668. The court holds that evidence to prove the oral contract of 
mother and son was competent; the contract itself was not against public policy; 
and as the insurance company itself is not complaining about it, there is no 
reason in equity or good conscience why it should not be enforced. 

This leaves it unnecessary to consider the other proposition relied upon by 
appellee to uphold the judgment—the mother’s right as heir of her minor son to 
disafirm the change in the contract substituting appellant's name for appellee’s 
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as beneficiary. But see Metropolitan Life Insurance Co. v. Brubaker, 78 Kan. 
146, 96 P. 62, Syl. par. 3, 18 L. R. A. (N. S.) 362, 130 Am. St. Rep. 356, 16 Ann. 
Cas. 267; 31 C. J. 1066; 14 R. C. 234. 

Other matters discussed in appellant’s brief have been carefully noted. They 
suggest nothing which would permit the judgment to be disturbed, and it is 
therefore affirmed. 


SWIFT v. COLUMBIAN NAT. LIFE INS. CO. 
Supreme Judicial Court of Massachusetts. 
Suffolk. Feb. 29, 1928. 

160 Northeastern Reporter 266. 


1. INSURANCE—LIFE INSURER MAY COLLECT MAXIMUM STATU- 
TORY INTEREST ON POLICY LOANS IN ADVANCE, THOUGH 
SLIGHTLY EXCEEDING RATE IF COLLECTED AT END OF LOAN 
PERIOD (G. L. c. 175, § 142, as amended by St. 1924, c. 75, § 3). 

G. L. c. 175, § 142, as amended by St. 1924, c. 75, § 3, does not prohibit life in- 
surance company from collecting full 6 per cent. interest on policy loans in advance 
for not exceeding one year, though resulting in receipt of slightly higher rate than 
if paid at end of loan period. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 


2, INSURANCE—POLICY PROVISION AUTHORIZING INSURED TO 
BORROW ON POLICY AT 6 PER CENT. INTEREST, PAYABLE IN 
ADVANCE, COULD NOT OVERRIDE CONTRARY STATUTE. 

Clause in life insurance policy, authorizing insured to borrow at 6 per cent. per 
annum, payable in advance, any sum not exceeding stated loan value on sole security 
of policy, could not override contrary terms of statute. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 


3. INSURANCE—POLICY CONDITION PERMITTING COLLECTION OF 
INTEREST ON POLICY LOANS IN ADVANCE INDICATES ABSENCE 
OF INTENT TO CHARGE MORE THAN STATUTORY RATE (G. L. c. 
175, § 132, and § 142 as amended by St. 1924, c. 75, § 3). 

Clause in life insurance policy, permitting collection of interest on policy loans 
in advance, being a condition which must have been approved by commissioner of in- 
surance under G. L. c. 175, § 132, and a part of contract between parties, indicates 
absence of unlawful intent to charge more than rate of interest prescribed by section 
142 as amended by St. 1924, c. 75, § 3. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 


Report from Superior Court, Suffolk County; A. K. Cohen, Special Judge. 

Action by Leonard N. Swift against the Columbian National Life Insurance 
Company. On report. Order dismissing report affirmed. 

L. R. Chamberlain, of Boston, for plaintiff. 

F. H. Nash, of Boston, for defendant. 


_Rucc, C. J. The holder of three several life insurance policies brings this 
action of contract against the insurer to recover amounts alleged to have been wrong- 
fully withheld by way of interest collected in advance on loans made on his policies. 
The plaintiff borrowed money of the insurer on his policies. The insurer took in- 
terest at 6 per cent. in advance for each year or fraction of year on the amounts bor- 
rowed. It is provided by G. L. c. 175, § 142, as amended by St. 1924, c. 75, § 3, that: 

“After three full annual premiums have been paid on any policy, * * * the 
holder thereof, * * * shall be entitled to a loan from the company, on the sole 
security of the policy, with interest at not exceeding six percent, per annum or, at 
the option of the company, with interest as aforesaid compounded annually, of a 
sum not exceeding its loan value. * * *” 


The sole question of law is whether the insurer has a right to discount a full 
6 per cent. at the beginning of the loan period, not exceeding one year, or whether 
the interest, if deducted in advance, must be calculated so as not to result in the 
receipt by the insurer. of a higher rate that if thd interest were paid at the end of 
that loan period. 

{1] In Agricultural Bank v. Bissell, 12 Pick. 586, the question decided was that 
St. 1783, c. 55, did not prohibit the taking of interest in advance at the maximum 
permissible rate. The relevant words of that statute were: 
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“No person * * * upon any contract * * * shall take directly or in- 
directly for loan of any monies, * * * above the value of six pounds, for the 
forbearance of one hundred pounds for a year, and so after that rate for a greater 
or lesser sum, or for a longer or shorter time. * * *” 


It there was said by Chief Justice Shaw, at pages 588, 589: 


“That this sum a little exceeds six per cent. for one year, as fixed by the sta- 
tute, is very obvious. * * * As the statute prescribes the rate of interest for one 
year, and so at the same rate, for a longer or shorter time, it is obvious, that when 
the interest is to be computed in days or months, it is impossible to follow the pre- 
scribed rule precisely, without taking the fraction of a day; and that this is not re- 
quired, is now settled by the whole current of authorities. From the impossibility 
of executing the statute with literal exactness, has resulted the necessity of resort- 
ing to an execution cy pres, in many cases, where it is intended to conform to the 
intent and spirit of the statute. * * * The same difficulty arises, in computing in- 
terest for a small number of days; and therefore some approximation which can be 
made by an easy and practicable mode of computation, if made in good faith, and 
without being intended as a cover for usury, has been considered allowable, without 
drawing after it the penalty of the statute. Such being the universal practice, of 
other persons, as well as banks, we think a jury would not be warranted, from the 
mere fact that the interest thus computed slightly exceeds the legal rate, to infer a 
corrupt and usurious agreement.” 


The essential words of the statute there under consideration do not differ in 
substance and effect from those to be interpreted in the case at bar. That decision 
governs. The circumstances that the earlier statute related to usury, and the pre- 
sent to loans on insurance policies, is immaterial. Both statutes establish a rate of 
interest and thus relate to precisely the same subject. Other decisions to the same 
effect as Agricultural Bank v. Bissell are collected in Williston on Contracts, § 1695, 
and Ellis v. Terrell, 109 Ark. 69, 158 S. W. 957, Ann. Cas 1915C, 1156 et seq.; 
Thornton v. Bank of Washington, 3 Pet. 36, 40, 7 L. Ed. 594. 


[2, 3] Each policy contained a clause to the effect that “after three years’ pre- 
miums have been paid hereon, the insured, on the scle security of this policy pro- 
perly assigned, may borrow at the interest rate of six per cent. per annum, payable 
in advance, any sum not in excess of the loan value shown in the table of values” 
set forth in the policy. This clause in the policy could not override the contrary 
terms of a statute. Lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 1 A. L. R. 
1374; Opinion of Justices, 251 Mass. 569, 607-610, 147 N. E. 681. It is, however, not 
in conflict but in harmony with the statute. This clause expressly permitting collec- 
tion of interest in advance is a condition in a policy which must have been approved 
by the commissioner of insurance under G. L. c. 175, § 132, and, forming a part of 
the contract between the parties, indicates that there was no unlawful intent. Stark 
v. Coffin, 105 Mass. 328, 333. 


There was no error in granting and denying requested rulings. 
Order dismissing report affirmed. 


WILLIAMS v. NATIONAL LIFE & ACCIDENT INS. CO. (No. 16114.) 
Kansas City Court of Appeals. Missouri. Jan. 23, 1928. 
1 Southwestern Reporter (2d) 1034. 

4. INSURANCE—INSURER MAY EXEMPT ITSELF FROM LIABILITY 

IN CASE OF INSURED’S DEATH IN MILITARY OR NAVAL SERVICE 

IN TIME OF WAR. 

Clauses in insurance policy exempting insurer from liability in event of death 
of insured in military or naval service in time of war are valid. 


(For other cases, see Insurance, Dec. Dig. § 438.) 

5. INSURANCE—INTERPRETATION OF POLICY MOST FAVORABLE TO 
a MUST BE ADOPTED WHERE PROVISION IS AMBIG- 
Where clause in insurance policy is open to more than one interpretation, court 

is under duty to adopt interpretation most favorable to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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6. INSURANCE—DEATH OF INSURED WHILE EMPLOYED AS DAY LA- 
BORER AT MILITARY CAMP HELD NOT WITHIN CLAUSE OF LIFE 
POLICY EXEMPTING DEATH IN MILITARY OR NAVAL “SERVICE” 
IN TIME OF WAR. 

Death of insured, not old enough to enlist as soldier, who was employed as day 
laborer in military camp, held not death in “military or naval service in time of war,” 
in action on policy of insurance in which risk of death in such service was exempt- 
ed; “service,” as applied to the military, being defined as “military or naval duty or 
performance of the duties of a soldier.” 

(For other cases, see Insurance, Dec. Dig. § 438.) 

7, INSURANCE—LIFE INSURER’S DENIAL OF LIABILITY WAIVES 
FORMAL PROOF OF LOSS. 

Life insurer’s denial of liability dispenses with necessity of formal proof of loss. 

(For other cases, see Insurance, Dec, Dig. § 559[2].) 


ll. INSURANCE—BENEFICIARY RECOVERING ON POLICY UNDER 
PRESUMPTION OF INSURED’S DEATH FROM ABSENCE WAS EN- 
TITLED TO RETURN OF PREMIUMS PAID AFTER DATE OF 
DEATH (Rev. St. 1919, § 5396). 

In action on life policy, based on presumption of insured’s death from absence 
under Rev. St. 1919, § 5396, plaintiff was entitled to refund of all premiums paid 
after actual date of insured’s death, without any contract or promise on part of 
insurer to return them. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 


12, INSURANCE—ORAL PROMISE OF INSURER’S AGENT TO RETURN 
PREMIUMS PAID AFTER INSURED’S DISAPPEARANCE WAS NOT 
BINDING ON INSURER UNLESS AUTHORIZED OR RATIFIED. 

Oral promise of agent to return to beneficiary insurance premiums paid by her 
after insured’s disappearance was not binding on insurer unless authorized or rati- 
fied by it, where policy provided agent had no power to make, alter, or discharge 
contracts. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 


Appeal from Circuit Court, Buchanan County; Hon. Sam Wilcox, Judge. 

Action by Edna Williams against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

W. B. Norris, of St. Joseph, for appellant. 

I. N. Carson, Jr., of St. Joseph, for respondent. 

Frank, C. This is an action upon a policy of insurance issued by defendant on 
November 22, 1925, upon the life of Alfred Wood in the sum of $82, payable upon 
his death to plaintiff, who is named in the policy as beneficiary. The jury returned a 
verdict for plaintiff, and, after judgment thereon, defendant appealed. 

The petition is in three counts. 


_ The first count seeks recovery of $82, the principal sum named in the policy, re-, 
lying on the statutory presumption of death based upon the facts that insured, a re- 
sident of this state, left the state about August 1, 1918, and has continuously remain- 
ed away for more than seven consecutive years, with no tidings of his whereabouts, 
and that plaintiff paid all premiums due on the policy from the date of insured’s de- 
parture in August, 1918, up to December, 1925, amounting to the sum of $74.80. 


The second count seeks a recovery of the $74.80, premiums paid by plaintiff since 
August 1, 1918, on the theory that the facts and circumstances surrounding insured’s 
departure and absence from the state shows that he died before November 1, 1918. 

The third count seeks a recovery of the $74.80, premiums paid by plaintiff since 
August 1, 1918, alleging as grounds therefor that insured died before November, 
1918, and that she demanded of defendant the payment of the face of the policy ; 
that the defendant refused to pay same, but at that time promised and agreed with 
her that, if she would pay all premiums due on the policy for a period of seven years, 
at the end of that time, if insured had not returned or been heard from, defendant 
would then pay her the face of the policy and return to her all premiums paid by 
her during said seven-year period; that plaintiff paid said premiums during said 
seven-year period and then demanded that defendant pay the face of the policy and 
return to her the premiums so paid, but defendant refused so to do. 

The answer denies each and every allegation in each count of the petition. Fur- 
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ther answering each count of said petition, the answer alleges: (1) That plaintiff 
did not keep or perform all the conditions of said policy; (2) that plaintiff did not 
make proof of the alleged death of insured as required by the policy; (3) that the 
policy had lapsed by reason of nonpayment of premiums required thereon; (4) that 
no liability is imposed upon defendant unless all premiums are paid and due proof 
of loss made; and (5) that said policy provided that defendant would not be liable 
if insured was at any time during the life of said policy in military or in naval ser- 
vice of the United States and died in said service, and that, at the time of the alleged 
death of insured, he was in military service or naval service of the United States 
government and died by reason thereof. 

[1]. The answer is not verified. The execution of the policy is therefore admit- 
ted. There is no controversy over the facts in the case. Alfred Wood, the insured, 
was a brother of plaintiff, and had made his home with her since he was 7 years of 
age. They lived in St. Joseph, Mo. in August, 1918, insured learned that the 
government was advertising for day laborers at the military camps. He was not 
old enough to enlist as a soldier. He went to Lee Hall, Va., and secured employ- 
ment as a day laborer around the soldier’s camp at that place. After he went to the 
soldier’s camp, plaintiff received letters from him regularly once or twice a week 
up to October 28, 1918. She never heard from him after that date. Letters written 
to him at Lee Hall, Va., were returned unclaimed. 


George Anderson, an acquaintance of the insured was at Lee Hall, Va. during 
August, September, and October, 1918, and saw insured there on two different oc- 
casions during that time. He saw him the last time about October 15, 1918. 

There was an epidemic of “flu” in the soldier’s camp in the fall of 1918 and 
several thousand soldiers died during that time and were buried there. Not being 
able to hear from her brother, plaintiff concluded he had died, and in November, 
1918, so notified defendant, and offered to make proof of loss under the policy and 
demanded payment of the policy, which defendant refused. Defendant’s superintendent 
told plaintiff that, as there was no positive proof of her brother’s death, if she would 
continue to pay the premiums on the policy for a period of seven years, and at the 
end of that time insured had not returned or been heard from, defendant would 
then pay the face of the policy and return to her the premiums paid by her during the 
seven-year period. 


Plaintiff wrote to the War Department at Washington inquiring about her 
brother, but the Department could give her no information concerning him. She 
continued to pay the premiums on the policy from the date of insured’s departure 
in 1918 up to December 25, 1925. The premiums so paid amounted to $74.80. At 
this time she offered to make proof of death and demanded payment of the policy 
and the return of the premiums paid by her. Defendant denied liability. 


Defendant's first contention is that its demurrer to the evidence should have 
been sustained. 


We have a statute in this state (section 5396, R. S. 1919) which reads: 

“If any person who shall have resided in this state go from and do not return 

to this state for seven successive years, he shall be presumed to be dead in any case€ 
wherein his death shall come in question, unless proof be made that he was alive 
within that time.” 
; [2] This suit was brought on April 5, 1926. More than seven years elapsed from 
insured’s disappearance until the filing of this suit, and, while this seven-year period 
is sufficient to create a presumption of death it is not a presumption that he died 
at any particular time during the seven-year period. Bonslett v. New York Life 
Insurance Co. (Mo. Sup.) 190 S. W. 870, 871. The time of death, if important, may 
be established by facts and circumstances inconsistent with insured’s abandonment 
of his home, desertion of his friends, and the concealing of his whereabouts from 
them. Bonslett v. Insurance Co., supra; Johnson vy. Woodmen of the World, 163 
Mo. App. 728, 729, 147 S. W. 510. 

[3] The facts are that insured left his home in St. Joseph, Mo., in August, 1918, 
and went to Lee Hall, Va., to work at a soldier’s camp. His folks at home received 
letters from him regularly once or twice each week up to October, 1918. A friend of 
his saw him at the soldier's camp on two different occasions—the last time in Octo- 
ber, 1918. He has not been seen nor his friends have not heard from him since Oc- 
tober, 1918. Letters sent to him at the camp shortly after that time were returned 
unclaimed. Thousands of soldiers died of flu in the fall of 1918 and were buried 
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in trenches at the camp. These facts would justify a finding that insured died about 
November 1, 1918. 

In support of the demurrer to the evidence it is contended that defendant is not 
liable, because the evidence discloses that, if insured is dead, he died in a military 
camp located at Lee Hall, Va., during the time that the United States was in war 
with Germany and during a flu epidemic at the camp. This contention is based on 
provisions contained in the policy, to the effect: 

“(1) * * * The death benefit hereunder shall be incontestible after prem- 
iums for two full years have been paid, except for military and naval service in time 
of war. 

“(2) Military or naval service in time of war is a risk not covered by this 

olicy.” 
; [4-6] War clauses in insurance policies exempting the insurer from liability in 
event of insured’s death under circumstances ‘stipulated in such clause, are valid. It 
is defendant’s contention that the “war clause” in the policy in suit exempts defend- 
ant from liability because insured’s death occurred under circumstances stipulated in 
the “war clause.” 

Defendant’s contention hinges on a proper interpretation of the “war clause” 
in the policy. Theses clauses read, “except for military and naval service in time of 
war,” and “military and nevela service in time of war is not covered by this policy.” 

Webster defines the word “service” as applied to the military to be “military or 
naval duty; performance of the duties of a soldier.” It will be noted that the stipu- 
lation in the policy does not exempt defendant from liability during the time insured 
may be in military or naval service but makes the policy incontestible except for 
military or naval service in time of war. If, as defined by Webster, the word “ser- 
vice,” as applied to the military, means the actual performance of the duties of a sol- 
dier, the defendant would not be exempt from liability under the policy unless in- 
sured’s death occurred while he was in the actual performance of the duties of a 
soldier. The evidence is that insured was not old enough to enlist as a soldier. He 
was employed as a day laborer at a military camp in the state of Virginia. He never 
went to France, and there is no evidence that he performed the duties of a soldier 
in the state of Virginia where the camp was located. If the war clause is open 
to more than one interpretation, it is our duty to adopt the one most favorable to 
the insurance. Reid v. American Nat. Assur. Co., 204 Mo. App. 643, 218 S. W. 
957,959. The correct rule for the interpretation of policies of the character in suit 
is well stated in Long v. St. Joseph Life Insurance Co. (Mo. Sup.) 248 S. W. 923, 
and, on the authority of that case, we rule this contention against appellant. 

[7] It is also insisted that no case was made because no proof of loss was made 
as required by the policy. Defendant’s denial of liability waived formal proof of 
loss. Liebel v. Metropolitan Insurance Co. (Mo. App.) 241 S. W. 647. 

[8] The demurrer to the evidence being general, and not leveled at either count 
of the petition, was properly overruled. - 

[9, 10] It is next insisted that instruction No. 1, given at the request of plaintiff, 
is erroneous. This instruction reads: 

“The court instructs the jury that, if they find from the evidence either 
that Alfred Wood died during the months of October or November, 1918, or 
that the agent of the defendant company told Edna Williams, named Edna 
Calvin, in said policy, that, if she would pay the premiums upon the policy 
issued to her upon the life of Alfred Wood over a seven-year period, and if 
during that time the said Alfred Wood did not appear or was not heard from, 
that the National Life & Accident Insurance Company, the defendant, would 
not only pay her the face of the policy, but also the premiums which she paid 
in over said seven-year period, if they find she did pay in such premiums over 
said seven-year period, their verdict should be for the plaintiff in the sum of 
$86 and the amount of the premiums so paid in by her, if any.” 

The only complaint lodged against this instruction is that it ignores the 
separate causes of action stated in the separate counts of the petition and au- 
thorizes a general verdict in favor of plaintiff for the amount named in the 
policy and the premiums paid by plaintiff during the period of seven years 
following insured’s disappearance. 

The substance of the three counts of the petition is heretofore set out. 
There is no doubt that the petition states separate causes of action. The pe- 
tition being in three counts, the verdict should have been found on each count. 
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The instruction authorized the jury to return a verdict in one sum for the 
amount of the policy and the premiums paid by plaintiff, although the recovery 
for each was asked in separate counts. This was error for which the judgment 
must be reversed. Flinton et al. v. Palmer (Mo. App.) 177 S. W. 777; Bige- 
low v. North Mo. R. Co., 48 Mo. 510; Sturgeon v. St. Louis, K. C. & N. Ry. 
Co., 65 Mo. 569; Owens v. Hannibal & St. Joseph R. Co., 58 Mo. 386, loc. cit. 
394; Maloy v. St. Louis, I. M. & S. Ry. Co. (Mo. App.) 178 S. W. 224; Pitts 
v. Fugate, 41 Mo. 406; State ex rel. Collins et al. v. Dulle, 45 Mo. 269; Clark’s 
Adm’x v. Hannibal & St. Joseph R. Co., 36 Mo. loc. cit. 215. 

We have passed upon the only point made against the instruction, but do 
not wish to be understood as otherwise approving it as a correct statement of 
the law. The facts and circumstances in evidence are sufficient to justify a 
finding that insured died in October or November, 1918. Likewise the jury 
would have been authorized to infer his death from the statutory presumption which 
arises on proof of his absence from the state for seven successive years, in 
which case the date of his death would be October or November, 1925, because 
there is no presumption of death until the end of the seven-year period. 

{11] If he died in 1918, plaintiff would, under the facts shown, be entitled 
to the return of all premiums thereafter paid, without any contract or promise 
to return them. If he died in 1925, she might or might not be entitled to the 
return of the premiums paid by her, depending on the proof touching that 
issue. We cannot presume what the proof in that regard would show in event 
of a retrial of the case. 

Complaint is also made that the instruction under consideration authorized 
a verdict for the amount of the policy in the sum of $86, when the face of 
the policy is only $82. As the case must be reversed on other grounds, this 
error may be obviated in event of a retrial of the case. 

[12] The policy in suit provides that all agents (which term includes su- 
perintendents and assistant superintendents) are not authorized and have no 
power to make, alter, or discharge contracts or to waive forfeitures. 

here is no evidence in the record showing that the superintendent of de- 
fendant had authority to make a valid contract to return to plaintiff the 
premiums paid by her after insured’s disappearance. The evidence does not 
show what authority the defendant’s superintendent had or what duties he was 
performing in behalf of defendant. 

The alleged oral promise of the agent to return the premiums to plaintiff 
is not binding on defendant unless authorized or ratified by it. Banks v. Clo- 
verleaf Casualty Co., 207 Mo. App. 357, 368, 233 S. W. 78, and cases cited. 

Error in plaintiff's instruction No. 1 necessitates a reversal of the judgment. 

The judgment is therefore reversed, and cause remanded. 

Williams, C., concurs. 

Per Curiam. The foregoing opinion by Frank, C., is hereby adopted as 
the opinion of the court. 

All concur, except Trimble, P. J., absent. 


CAVANNAUGH v. NORTH AMERICAN UNION. (No. 19697.) 
St. Louis Court of Appeals. Missouri. Feb. 7, 1928. 
2 Southwestern Reporter (2d) 172. 

1. INSURANCE—“IMPAIRMENT OF HEALTH” FROM USE OF INTOXI- 
CATING LIQUORS VOIDING POLICY IS DEVELOPMENT OF DIS- 
EASE OR IMPAIRMENT OF CONSTITUTIONAL VIGOR. 

Under by-law of fraternal association constituting part of insurance contract, 
invalidating contract if insured uses intoxicating liquors to the impairment of 
his health, impairment contemplated is not necessarily permanent or irremediable, 
nor is it the temporary indisposition usually resulting from a drunken debauch, 
but it is the development of disease or impairment of constitutional vigor by 
use of intoxicating liquors. 

(For other cases, see Insurance, Dec. Dig. § 748.) 


2. INSURANCE—EVIDENCE HELD TO PRESENT JURY QUESTION AS 
TO USE OF INTOXICATING LIQUOR BY INSURED TO THE PER- 
MANENT IMPAIRMENT OF HIS HEALTH. 

In action on fraternal beneficiary policy, evidence held sufficient to require 
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submission of defense of breach of condition of by-law, constituting part of 
policy, by use of intoxicating liquors to the permanent impairment of insured’s 
health. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 


3. INSURANCE—EVIDENCE HELD TO PRESENT JURY QUESTION 
WHETHER INSURED WAS “DRUNKARD,” THUS VOIDING FRATER- 
NAL BENEFICIARY POLICY. 

Evidence of insured’s addiction to liquor held sufficient to require submission 
of issue whether there was breach of condition expressed in by-law, constituting 
part of fraternal beneficiary policy, voiding insurance if insured became a 
drunkard; “drunkard” meaning a person given to inebriety or excessive use of 
intoxicating drink, who has lost power or will, by frequent indulgence, to control 
his appetite for it. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

“Not to be officially published.” 

Action by Kate Cavannaugh against the North American Union. Judgment 
for plaintiff, and defendant appeals. Reversed, and cause remanded. 

Foristel, Mudd, Blair & Habenicht, of St. Louis, for appellant. 

Coffman & Jackson and F. H. Bacon, all of St. Louis, for respondent. 

Sutton, C. This is an action to recover on a life insurance certificate issued 
by defendant, insuring John Cavannaugh in the sum of $2,000, and made payable 
to his mother, the plaintiff herein. The trial, with a jury, resulted in a verdict 
and judgment in favor of plaintiff for the full amount of the policy, with interest, 
and defendant appeals. 

Defendant is a fraternal beneficiary association organized and existing under 
the laws of the state of Illinois, and duly authorized to do business as such in 
Missouri. The certificate sued on was issued and delivered to the insured in 
this state. The insured died on August 13, 1923, as the result of injuries received 
in falling, jumping, or being thrown from the second story of the St. James 
Hotel, in Denver, Colo. He was the proprietor of the hotel. He was in a state 
of intoxication at the time he met his death. A by-law of the association, which 
it is conceded constitutes a part of the insurance contract, provides as follows: 


“Any member of the order who on or after admission to membership in 
the order shall be or become a drunkard, or use intoxicating liquors or beverages, 
cocaine, opium, morphine, or other substance, compound, or narcotic drug to 
the impairment or destruction of his health, shall ipso facto and without notice 
thereby invalidate and annul his membership in the order and void his benefit 
certificate, and neither he nor his beneficiary shall be entitled to any of the 
benefits or payments therein provided.” 

The defendant pleaded the breach of the conditions expressed in this by-law, 
as a defense to the action, and complains here of the refusal of instructions 
requested by it advising the jury that if the insured became or was a drunkard, 
or used intoxicating liquors to the impairment of his health, plaintiff was not 
entitled to recover. The plaintiff insists that the instructions were properly 
refused on the ground that there was no evidence to warrant the submission of 
that issue to the jury. In view of this, it becomes necessary to examine the 
testimony in detail. 

Jack Wilner testified: 


“T was employed at the St. James Hotel, in Denver, Colo., on August 13, 1923. 
I ran the elevator, took care of the desk, and ran the switchboard. I had been 
employed there then about two months. I was acquainted with John Cavannaugh. 
Isaw him on August 13, 1923. He asked me if he looked all right to go to work 
along about 6 o'clock in the evening. I told him he did. At that time he was 
sobering up. The next time I saw Mr. Cavannaugh was up in a room where he 
was having dinner. That was right after 7:30 o'clock. After he went up to 
the room, I went up to see how he was getting along. I didn’t notice anything 
peculiar about him at that time. He was eating his dinner. The second time 
I went up to see how he was getting along, he was acting as though he was very 
sick, and I went down and told his wife, who was at the desk, that he didn’t look 
good to me, and the best thing to do was to get a doctor. Mr. Cavannaugh was 
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in a back room on the second floor. There was a cowboy with him. I had seen’ 


this cowboy in the lobby talking to Mr. Cavannaugh before he went upstairs, 
After my second trip to the room, I made a last trip with Mrs. Cavannaugh; that 
was about 8 o’clock. Mr. Cavannaugh was not in the room at that time. Neither 
was the cowboy. As we walked into the room I saw a percolator was tipped over 
on the floor, a chair was tipped over, and the table was tipped around. Mrs, 
Cavannaugh looked out through the window and saw Mr. Cavannaugh lying 
in the alley on the ground. I, too, looked out and saw him. That window was 
about 25 feet above the alley. The alley was paved. About 10 minutes before 
Mrs. Cavannaugh and myself went up to the room I saw that cowboy in the 
lobby starting to walk out. He looked very pale, but I didn’t pay any attention 
to him. It was about 5:30 when Mr. Cavannaugh asked me how he looked, 
Before that he had been in a barber shop getting a shave, a hair cut, a massage, 
and everything. He was stewed for about a week. He was getting sobered up. 
When I say he was stewed for about a week, I mean that he would sober up for 
half a day, and then start in again. He would drink intoxicating liquors, and as 
a result he would become stewed. When I say ‘stewed,’ I mean that he was 
intoxicated. I only saw him intoxicated during the month of August just that 
time, five days right straight through until he died. I started to work for Mr. 
Cavannaugh about the month of June. From the time I started to work there | 
did not see him drink during the first week nor the first month. I did not 
see him drink or under the intluence of liquor until about four or five days prior 
to the time of his death, and during these four or five days he was drunk off or 
on continuously, sobering up for about half a day at a time. When Mr. Cavan- 
naugh came back from the barber shop, he made the remark to me that he 
was not going to drink any more. When he was drunk or under the influence of 
liquor, he was not able to conduct his business. He would act like a maniac. 
He wouldn't stick around there. He would go on out, or go to bed, or some- 
thing like that. When I say he was acting like a maniac, I mean that he was 
wild. He wasn’t harmful or nothing. He wasn’t himself. I took the cowboy 
up to the room occupied by Mr. Cavannaugh. I talked to Mrs. Cavannaugh 
about it first. I told her I thought the cowboy had liquor on him, and that she 
had better not let him go up there. She said that if he had an appointment with 
Mr. Cavannaugh to let him go up. When I took the cowboy up to the room, Mr. 
Cavannaugh was eating. He was sobering up. He never had any more to drink 
that I know of. The reason for my going up there the second time was that I 
thought the cowboy had more liquor on him, and I didn’t want to see Mr. 
Cavannaugh get drunk. I think it was at the request of Mrs. Cavannaugh that 
I went up there. I think she asked me to go up there and find out how her 
husband was getting along, and when I went up there the second time Mr. 
Cavannaugh had the jimmies or willies. I said he was sick. I mean he was 
drunk. He got sick from drinking so much. He thought a policeman out on 
the porch was after him, and as a matter of fact there was no porch there, and 
there was no policeman there. I saw a bottle of liquor up there. I could see 
that Mr. Cavannaugh wasn’t right. So that is when I went down and told Mrs. 
Cavannaugh about it, and told her that I thought what she ought to do was to 
get a doctor, and she said she would. The second time I went up there in the 
room, when Mr. Cavannaugh was so drunk, he was standing up; he wasn't 
‘staggering. He went over to the sink and started vomiting. He was stewed, and 
couldn’t hold himself up very good. I saw that. After I left the room the second 
time, I went back to my work on the elevator, and about 15 minutes later the 
cowboy came through the lobby. When he came downstairs, he didn’t use the 
elevator. The next time I saw Mr. Cavannaugh, he was lying in the alley in 
back of the hotel.” 
Harriet E. Cavannaugh testified: 


“I am the widow of John Cavannaugh. I was married to him on July 17, 
1908. His death occurred August 13, 1923. He was killed 5 minutes to 9 in 
the evening. I was in the hotel at that time. Mr. Cavannaugh was there on 
that day and under my observation. He went up to his dinner at 10 minutes 
after 8. A cowboy called to see him after he left the desk. He said he had an 
appointment with Mr. Cavannaugh, and I told the elevator boy to take him 
up to the room. I saw the cowboy about 40 minutes afterwards. He walked 
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fast by the desk, unusually fast. After that I called the room for Mr. Cavannaugh, 
He didn’t answer, so I told the elevator boy to take me up. I went up to the 
room. The furniture was upset, and the coffee pot spilled. I ran to the window 
and looked out. There was every indication of a struggle. I saw Mr. Cavannaugh 
in the alley. I went there and he was unconscious, Prior to that time he had 
been at the desk. He had attended the work at the desk while I cooked the 
dinner. During that day, prior to the time he had dinner, he was perfectly 
sober. He had been drinking the night before. He was 39 years old. He had 
made a pledge to a priest and had broken the pledge, and the evening before 
his death had been drinking. Before he made this pledge to the priest, he was 
not in the habit of drinking. He drank moonshine. This pledge was made about 
Easter before his death. I never saw the cowboy any more. Mr. Cavannaugh’s 
business was a book binder. He followed that to six weeks before he died. He 
ran the hotel. He was there nights. I don’t think Mr. Cavannaugh was a drink- 
ing man. He took a few drinks. He drank at times, not all the time, but took 
a drink once in a while, or two or three drinks. I couldn’t call him a drunkard. 
The occasion for his pledge to abstain from intoxicating liquor was because I 
didn’t want him at the desk with liquor on his breath. In a hotel where there are 
traveling men there are always bottles passed around, and I didn’t want him 
to drink. To my knowledge Mr. Cavannaugh broke that pledge prior to the day 
of his death, during the Eagle Convention, that was about four days before he 
died. From that time up to the time of his death I saw him drink. He wasn’t 
helpless, but I saw him drink. That was the night before he was killed. He did 
his drinking that night at the Moonlight ranch. I didn’t go along with him. I 
stayed at the desk. He came home about 2 o’clock in the morning. He wasn’t 
sober, but he wasn’t drunk. I thought he was drinking because I could tell it on 
‘him. A stranger wouldn’t have known it. He was able to go to bed alone. He 
walked up four flights of stairs and went to bed. He was gone all evening until 
1 o’clock in the morning, and came home pretty bad. He went out about 10 
o'clock, and came home between 1 and 2, and was drinking. When he went up 
to the room on the fourth floor, I stayed at the desk and remained there about 
10 minutes, and then I went up to his room and covered him up and turned out 
the light and went down. After Mr. Wilner had taken the cowboy up to the room, 
Mr. Wilner returned, and after he returned and was in the lobby for some little 
while I asked him to go up and see how Mr. Cavannaugh was getting along. 
‘He obeyed this order. He was gone about 5 minutes. Upon his return, he 
spoke to me about the conditions existing in the room, and said they were 
quarreling. I believe he also told me there was a bottle of whiskey on the 
table. He told me they were fighting. Before I sent Mr. Wilner up to the 
room, I phone to Mr. Cavannaugh. I could tell from the conversation that he 
was drinking. Then I sent Mr. Wilner up there to see if he was drinking. Mr. 
Wilner came down and said that Mr. Cavannaugh was getting the jimmies or 
willies. Then I phoned for the doctor. Mr. Cavannaugh was subject to trouble 
with nervous spells. He would have these at any time. He had those spells 
either sober or drinking, and we would have to give him something to quiet his 
nerves. I don’t know that drink seemed to bring that on. Qf course, drink 
didn’t do him any good.” 

Dr. F. G. Pernoud testified: 

“T was sitting in court and heard all of the deposition of the witness Wilner 
as to the condition of the deceased, John Cavannaugh. I heard you read the 
deposition. In the case of a man 39 years of age, who drank liquor to such an 
extent as to get what is termed the ‘willies’ or ‘jimmies’ to such an extent as to 
act like a maniac, that would cause an impairment of his health. A man who 
drinks to such an extent causes a serious impairment of his health. Alcoholic 
liquor is a direct poison to the vital or life portion of the cells of a human body, 
and the peculiar tissues which alcohol involves first and most forcibly are the 
tissues of the brain and nervous system, and the functioning or valuable cells of 
the liver and other glands of the body. Now, alcohol, in itself has the direct 
poisoning effect which is always permanent upon the very life portion itself 
of the cells of the brain and nervous system and liver and other glands, and 
along with alcohol and alcoholic drinks, as we have them now and as we had 
them in the past, are associated other chemicals which are in themselves also 
a direct poison to the structures. It is very common knowledge, not only sci- 
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entific but I should say general knowledge, that the excessive drinking of whis- 
ky will produce a condition of the body which is commonly known as the ‘jim- 
mies’ of the ‘willies,, known to the doctors as ‘delirium tremens,’ which is an 
attack, a poisonous, of the alcohol upon the brain, which causes the person 
to lose his mind temporarily or permanently and causes him not to sleep and 
to be extremely active and agitated, many timés wanting to fight, and many 
times in hospitals they must be restrained by a straight jacket or a strap 
to keep them from beating themselves to death against the walls or any other 
structure. ‘Delirium tremens,’ or ‘willies’ or ‘snakes,’ is a permanent impairment, 
because if sufficient amount of alcohol to certain susceptible individuals will cause 
symptoms which are so severe as to be classified as ‘delirium tremens,’ there is a 
permanent injury to the cells of the nervous system, and I mean by that the cells 
of the brain and spinal cord and other nerves, and, of course, that same thing is 
true in the cells of the liver as well, as many of them are killed off and replaced by 
scarred tissues. I cannot answer how often one might have the ‘jimmies’ without it 
being fatal. I do not think anybody could answer that question. In many 
instances an individual dies in their first attack of delirium tremens. I have 
known of certain men who have had several attacks of delirium tremens. I 
recall instances of certain men who had as many as three or four, and pos- 
sibly five, attacks of delirium tremens. Delirium tremens is a condition of 
the human body caused from the drinking of alcoholic liquors. The alcohol, 
acting as a direct poison upon the brain and nervous system, causing the in- 
dividual to either temporarily or wholly lose his mind for indefinite periods of 
time, causing him to be extremely nervous and in many cases uncontrollable, 
have insomnia, and so forth. Delirium tremens cannot be caused by any- 
thing other than drunkenness. Delirium tremens is the effect of alcoholism 
upon the human body, and no other condition would produce delirium tremens. 
Staggering and vomiting in one of the many symptoms of ‘jimmies.’ If it be 
true that Mr. Cavannaugh was perfectly familiar with the window, and the ab- 
sence of any porch or anything to prevent one going through the window from 
falling, and if he thought there was a porch out there and that there was a 
policeman, when there was no porch and no policeman or anything of the 
sort there, then that is one of the symptoms of ‘jimmies.’ In cases of the ‘jim- 
mies’ the victim has various visions of things that do not exist. They often- 
times see snakes and monkeys and elephants and various other animals that 
do not exist at all. In their own mind they actually see them. I would need 
more facts upon which to make a diagnosis of ‘jimmies’ than staggering, vomit- 
ing, seeing a policeman on the porch where there was no porch and no police- 
man, and seeing the man acting violently. Those are symptoms of delirium 
tremens, but I think a doctor would want more symptoms than you have out- 
lined to make a diagnosis. A man with delirium tremens would imagine there 
was a porch out there, and I have seen them go to imaginary places. So it 
would be perfectly consistent for a man, if he had delirium tremens, in that 
room, and thought there was a porch out there and a policeman out there, for 
him to walk out there, and he would see the porch all the time until he hit the 
hole down below.” 

{1, 2] Plaintiff construes the condition which voids the insurance if the 
insured shall use intoxicating liquors to the impairment or destruction of his 
health to mean a permanent impairment. The defendant also seems to have 
so construed the condition at the trial, for among the instructions which it re- 
quested the court to give appears one which defines “impairment” to mean a 
serious and permanent impairment. However, as we construe the condition, the 
impairment contemplated by it is not.necessarily permanent or irremediable, nor 
is it the temporary indisposition or disturbance usually resulting from a drunken 
debauch, but it is the development of disease, or the impairment of constitutional 
vigor, by the use of intoxicating liquors. Davey vy. Aetna Life Ins. Co. (C. C.) 
20 F. 482. But, as already appears, there was evidence in this case tending to 
show a permanent impairment of the insured’s health and the defendant by the 
instructions requested and refused sought to submit its defense on that theory. 

[3] We also regard the evidence as sufficient to warrant the submission 
of the issue as to whether there was a breach of the condition which voids the 
insurance if the insured shall become a drunkard. The term “drunkard” 1s 
generally defined by the courts to mean a person given to inebriety, or the 
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excessive use of intoxicating drink, who has lost the power or will, by fre- 
quent indulgence, to control his appetite for it. Sitton v. Grand Lodge, 84 Mo. 
App. 208. Clearly, the evidence tends to show such an addiction on the part 
of the insured in this case. His broken pledge, and his five days’ debauch, 
with his futile efforts to sober up, culminating in delirium tremens, tend to 
show him a person who had by his indulgence formed an irresistible appetite 
for strong drink. Ordinarily, a person not so addicted does not indulge in such 
a long-continued debauch or develop delirium tremens. 

[4] Plaintiff contends that the requested instructions were properly re- 
fused because the terms “jimmies,” “willies,’ and “delirium tremens,’ employed 
therein, were not defined. The meaning of these terms, which were used syn- 
onymously, was fully explained by the testimony of Dr. Pernoud, and we do 
not see how the jury could have failed to properly understand them. Moreover, 
an unexceptional instruction was requested and refused in which these terms 
were not employed. 

[5] Plaintiff further contends that the instructions were properly refused 
because the word “drunkard” was not defined. This is not in any sense a tech- 
nical word. It has no peculiar or technical legal significance. It is an ordinary 
word, used in its common and popular sense, and is generally well understood. 
As a general rule, such a word so used need not be defined. Brickell v. 
Fleming (Mo.) 281 S. W. 951; Trepp v. State National Bank, 315 Mo. 883, 289 
S. W. 540. But if the instructions had been given as requested, plaintiff was 
at liberty to request an instruction defining the word if it so desired. 

We cannot escape the conclusion that the court erred in refusing to give 
proper instructions requested by defendant submitting its defense as pleaded 
and proved. 

The Commissioner recommends that the judgment of the circuit court be 
reversed and the cause remanded. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opin- 
ion of the court. 

The judgment of the circuit court is accordingly reversed and the cause 
remanded. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


RYBCZYMSKI v. CHICAGO FRATERNAL LIFE ASS’N. 
Supreme Court, Erie County. January 19, 1928. 
227 New York Supplement 366. 

1. INSURANCE—FRATERNAL BENEFIT SOCIETY OBTAINS ADVAN- 
TAGE OF LAWS ON THEORY OF REPRESENTATIVE GOVERN- 
MENT AND BOND OF FRATERNITY AMONG MEMBERS (INSUR- 
ANCE LAW, § 230, ADDED BY LAWS 1911, C. 198). 

The advantages which laws of state accord to fraternal benefit societies, 
under Insurance Law, § 230, added by Laws 1911, c. 198, are yielded on theory 
of representative government by a genuine bond of fraternity among members 
of such societies. 

(For other cases, see Insurance, Dec. Dig. §688.) 

2. INSURANCE—BENEFIT CERTIFICATE DATED AND ACCEPTED IN 
FEBRUARY HELD IN EFFECT ON INSURED’S DEATH DURING 
FEBRUARY, THOUGH FIRST PREMIUM WAS PAID IN JANUARY 
ON CERTIFICATE DATED IN JANUARY, BUT NOT ACCEPTED, 
PREMIUMS BEING PAYABLE DURING FEBRUARY. 

_. In action by beneficiary on benefit certificate issued by defendant fraternal 
life association, where evidence showed that insured paid year’s premium in 
advance on January 27, and that defendant issued certificate antedated as of 
January 1, which was not shown to have been delivered or accepted, and that 
defendant subsequently issued certificate sued on, delivered and accepted by 
deceased and dated February 3, providing that annual premiums must be paid 
on or before last day of month in which certificate was issued, second cer- 
tificate was controlling, and entitled deceased to pay premium at any time dur- 
ing month of February before forfeiture, and hence certificate was in force 
when insured died on February 16, regardless of whether insured’ tendered sec- 
ond annual premium on February 2, or whether he was ill on February 1, en- 
titling beneficiary to recover thereon. 

(For other cases, see Insurance, Dec. Dig. § 739.) 
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3. INSURANCE—DATE OF TAKING OBLIGATION IN BENEFIT SOCI- 
ETY, AND. OF INITIATION, HELD SEPARATE, DATE OF OBLIGA- 
TION NOT BEING NECESSARILY DATE OF INITIATION. 

As respects time for payment under constitution and laws of fraternal 
benefit society, benefit certificate providing that each applicant, on presenting 
himself to be initiated, shall sign obligation of society, taking of obligation and 
initiation are two separate and distinct events, and hence date of obligation is 
not necessarily date of initiation. 

(For other cases, see Insurance, Dec. Dig. § 739.) 


4. INSURANCE—BENEFIT CERTIFICATE MUST BE UPHELD, WHERE 
SUSCEPTIBLE OF TWO FAIR INTERPRETATIONS. 
Where words of benefit certificate are of doubtful meaning, and susceptible 
of two fair interpretations, court is under duty to uphold benefit certificate. 
(For other cases, see Insurance, Dec. Dig. § 726.) 


Action on a benefit certificate by Michalina Rybczymski as beneficiary 
against the Chicago Fraternal Life Association. Judgment for plaintiff. 

Ward, Flynn, Spring & Tillou, of Buffalo (Julius A. Schreiber, of Buffalo, 
of counsel), for plaintiff. 

John H. Clogston, of Buffalo, for defendant. 

Hrinktey, J. On January 5, 1926, deceased applied for membership in de- 
fendant association. On January 15, 1926, the defendant approved of his phys- 
ical condition. On January 27, 1926, he paid one year’s premium in advance. 
The defendant issued a benefit certificate and antedated it as of January 1, 
1926. No proof was offered as to whether or not that benefit certificate was 
ever delivered. The printed indorsement of acceptance on that benefit certi- 
ficate was not signed by the deceased. There appears upon that benefit cer- 
tificate the usual signed request of the insured for a change of beneficiary. 

Defendant thereupon issued the benefit certificate sued upon herein, which 
was duly delivered and accepted by the deceased, and is dated February 3, 
1926. On February 5, 1927, defendant received a check dated February 2, 1927, 
for the second annual premium, which check was returned by the defendant 
February 9, 1927. The defendant claims that the benefit certificate had become 
forfeited for failure to pay that premium within the time required. The in- 
sured died February 16, 1927. 

The trial of this action presented no disputed questions of fact, and only 
One question of law, to wit: Had the benefit certificate, the basis of this ac- 
tion, become forfeited on February 1, 1927, for nonpayment of the second an- 
nual premium prior to that date? 

The position of the defendant society in the defense of this action is not 
one which appeals to the court. Although admitted upon the trial, there is 
grave doubt in the mind’of the court whether the defendant is a fraternal bene- 
fit society within the definition of section 230 of the Insurance Law (added 
by Laws 1911, c. 198). The unchallenged statement of counsel for the plain- 
tiff that there are no branches of the defendant society functioning in this com- 
munity is borne out by the fact that, so far as the evidence discloses, the de- 
ceased was never initiated into the society. 

[1] The advantages which the laws of this state accord to fraternal benefit 
societies are yielded upon the theory of a representative government by and 
a genuine bond of fraternity among, the members of such societies. Unless the 
subordinate branches function, one member would not know where to even 
find the name of the brother whose distress he has sworn to relieve. ‘There 
can, under those circumstances, be no representative government and absolutely 
no fraternal relations among the members. 

[2] Whatever the motive of the defendant in selling this benefit certificate 
and in contesting its payment, the defendant concededly has avoided in this 
instance conforming to the provisions of sections 58 and 92 of the Insurance 
Law. The deceased died in a municipally operated hospital. The solemn ob- 
ligation of the thousands of members of the defendant seems hollow indeed. 
Represented by the defendant, which has taken the money of a now deceased 
member, these brothers, acting through the defendant, resist the payment of 
the relief to his distressed mother, which is her due, both legally and morally. 
Had this not been a benefit certificate of a fraternal benefit society, the insurer 
would have had to conform to section 92 of the Insurance Law. Then the 
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paternity of the state would have made certain the relief of the distressed fam- 
ily of the deceased member. That paternity would have been of far more 
practical value than the professed fraternity of the defendant. 

The plaintiff brings this action upon and presents a benefit certificate in 
her favor, issued by the defendant association and dated February 3, 1926. The 
evidence is undisputed that the deceased paid an annual premium on January 
27, 1926. The benefit certificate provides: 

“If the member elects to pay quarterly, semiannually, or annually, such 
payments shall be due on the Ist day of the calendar month of the quarterly, 
semiannual, or annual period, and must be paid on or before the last day of 
said month.” 

The benefit certificate further provides: 

“Should the member refuse or fail to make any periodical payment at the 
time stipulated for such payment on this benefit certificate, such failure or re- 
fusal shall work a forfeiture and render null and void this benefit certificate.” 

There is no time stipulated for such payment in the benefit certificate, save 
as its date of February 3, 1926, be taken in connection with the clause requir- 
ing quarterly, semiannual, and annual payments to be due on the Ist day of 
the calendar month of the quarterly, semiannual, or annual period, and must 
be paid on or before the last day of said month. That would at least give the 
month of February, 1927, for the payment of the second annual premium be- 
fore forfeiture. The insured died February 16, 1927, within the calendar month 
of the expiration of the one-year period of the policy. Irrespective of whether 
the deceased had tendered a second annual premium on February 2, 1927, the 
benefit certificate was in force at his death. The fact that deceased was ill in 
the City Hospital on February 1, 1927, is therefore immaterial. Nor were his 
rights affected by his application for reinstatement in accordance with the sug- 
gestion contained in defendant’s letter of February 9, 1927. 

The defendant association has not met the burden required of it, in or- 
der to claim forfeiture for nonpayment of premium. The defendant presents a 
benefit certificate dated January 1, 1926 and claims that the date of that certificate 
determines the right of the defendant to claim forfeiture of the other benefit cer- 
tificate, dated February 3, 1926, upon which this action is brought. 

The old benefit certificate was neither delivered to nor accepted by the 
deceased, so far as the evidence discloses. It was not in any way made a part 
of the benefit certificate herein. No reference is made to the old benefit cer- 
tificate in the benefit certificate upon which this action is brought save the follow- 
ing words, affixed by a rubber stamp and typewriter: 

“A]l surrender values and paid-up provisions of this certificate are governed 
by its original date of issue, January 1, 1926.” 

No reference is made in those words to the payment of premiums or the 
forfeiture clause. The words themselves are inconsistent, as there could not 
be two benefit certificates in existence. Section 230 of the constitution and 
laws of the defendant provides: 

“The issuing of a new benefit certificate in exchange for another one, in 
accordance with the laws of the society, shall cancel and render null and void 
any and all certificates previously issued to a member.” » 

Section 242 of the constitution and laws of the defendant provides: 

“No person shall become a beneficial member of, be reinstated in, or be 
entitled to any rights and privileges in the society until his medical examin- 


_ shall have been submitted to the medical board and its approval indorsed 
thereon.” 


Under that section deceased did not become a member until January 15, 
1926. The benefit certificate provides: 

“XVI. When Liability Begins—This benefit certificate shall not be valid un- 
less delivered to the applicant within ninety (90) days from the date of the 
physician’s examination, nor until one required payment has been made by 


the applicant in person and accepted by an authorized officer of the society, 
and during the applicant’s good health.” 


As deceased’s first payment was made January 27, 1926, no liability at- 
tached to the defendant prior to that date, and no contract was in force prior 


to that date. The defendant relies upon section 200 of the constitution and laws; 
which is as follows: 
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“Each applicant on presenting himself to be initiated shall sign the ob- 
ligation of the society, pay his branch dues for the current month and the 
amount of one monthly, quarterly, semiannual or annual payment according 
to his rate. In the event that the initiation of the applicant shall occur on or 
before the 15th day of the month, payment shall be paid as his payment for 
the current month and, in the event that such initiation shall occur after the 
15th day of the month, such payment shall be for the month next following.” 

[3] The defendant claims that, as the obligation contained in the applica- 
tion of deceased for membership is dated January 5, 1926, therefore the de- 
ceased was initiated upon that day. The weakness in that position lies in the 
fact that the taking of the obligation and the initiation are two separate and 
distinct events. The obligation refers to the initiation as something in ad- 
dition - the obligation, and there is no proof that the deceased was ever 
initiated. 

[4] Taking the claim of the defendant at its face, the most that can be 
said is that the words of the benefit certificate are of doubtful meaning and 
susceptible of two fair interpretations. In that event, the duty of the court to 
uphold the benefit certificate is clear. 

“No other meaning can be given to the language used than a most rigid 
and literal interpretation permits, and, as the condition is a limitation of li- 
ability, it cannot be extended by interpretation so as to include a case not clearly 
within the words. * * * So if the words are of doubtful meaning, or sus- 
ceptible of two fair interpretations, they should be construed to uphold rather 
than avoid the policy.” Griffey v. New York Cent. Ins. Co., 100 N. Y. 417, 421, 
3 N. E. 309, 311 (53 Am. Rep. 202). 

“If a jpolicy is so drawn as to require interpretation, and to be fairly sus- 
ceptible of two different constructions, the one will be adopted that is most 
favorable to the insured. This rule, recognized in all the authorities, is a just 
one, because those instruments are drawn by the company.” Thompson v. 
Phenix Ins. Co., 136 U. S. 287, 297, 10 S. Ct. 1019, 1023 (34 L. Ed. 408); Neder- 
land Life Ins. Co. v. Meinert (C. C. A.) 127 F. 651. 

“Undoubtedly, on payment of the initial premium on a life insurance policy, 
there is a contract for insurance for the whole life of the insured, and the in- 
surance company’s right to terminate such contract for nonpayment of prem- 
iums is a forfeiture. Such forfeitures are not favored in the law.” State Life 
Ins. Co. v. Murray (C. C. A.) 159 F. 408, 410. 

Defendant’s claim would require the insured to pay for insurance which 
he never received, for his right to protection did not accrue until his first an- 
nual payment, January 27, 1926. 

“The construction which the plaintiff in error contends for would require 
the assured * * * to pay a premium for insurance which he never received.” 
Prudential Ins. Co. of America v. Stewart (C. C. A.) 237 F. 70, 72,6 A. L. R. 766. 

By the construction claimed by the defendant, the time for paying the 
premiums was fixed at least 5 days before deceased applied for insurance, 15 
days before his final examination was approved, 27 days before his first pay- 
ment, and 34 days before the date of the benefit certificate upon which the 
premium was to be paid. On the contrary, by a proper construction of the 
benefit certificate, the deceased, by his payment on January 27, 1926, of an an- 
nual premium gave him insurance which remained in effect at the time of his 
death. 

Judgment may be entered in favor of plaintiff for the amount demanded in 
the complaint, with interest and costs. 


FIELDS v. EQUITABLE LIFE ASSUR. SOC. OF UNITED 
STATES. (NO. 94.) 
Supreme Court of North Carolina. March 7, 1928. 
141 Southeastern Reporter 743. 


1. INSURANCE—DISABILITY PROOF IS NOT CONCLUSIVE .ON IN- 
SURED, BUT IS PRIMA FACIE PROOF, AND INSURED MUST 
SHOW ANY ERROR IN PROOF. 

Proof of continuance of disability under insurance policy, though not con- 
clusive on insured, is prima facie true as against him, so that burden is on him 
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to show that statement made in such proof was erroneous, for insured having 
filed it has vouched for its truth. 


(For other cases, see Insurance, Dec. Dig. § 550, 646[9].) 


2. INSURANCE—WHETHER INSURED WAS PERMANENTLY DIS- 
ABLED WITHIN TERMS OF INSURANCE POLICY HELD FOR JURY. 
In action to recover payments under insurance policy for total and perma- 
nent disability, evidence held sufficient to take to jury question whether in- 
sured was permanently disabled, where physician, who had reported to insurer 
that insured was not “permanently disabled,” testified that he meant insured 
was not confined to bed. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Superior Court, Johnston County; Grady, Judge. 

Action by J. J. Fields against the Equitable Life Assurance Society of 
the ee States. A motion for nonsuit was sustained, and plaintiff appeals. 
Reversed. 

The evidence tended to show that on the 9th day of February, 1921, the 
defendant issued to the plaintiff a policy of insurance in the sum of $5,000, 
which said policy contained permanent disability clauses. Said policy, among 
other clauses, contained the following: 

“II. Total and Permanent Disability. lf the insured before attaining age six- 
ty, provided all premiums have been duly paid and this policy is then in full 
force and effect, becomes physically or mentally incapacitated in such an ex- 
tent that he is and will be wholly and presumably permanently unable to en- 
gage in any occupation or perform any work for compensation of financial val- 
ue, and furnishes due proof thereof and that such disability has then existed 
for sixty days, the society, during the continuance of such disability, will waive 
payment of any premium payable upon this policy after receipt of such proof, 
and will pay to the insured an income of * * * six hundred dollars * * * 
a year, payable in monthly installments, subject to the following conditions.” 

In March, 1922, the plaintiff became sick, and filed a claim with the de- 
fendant for disability benefits of $50 per month. On July 3, 1922, the defendant, 
after receiving said proof of disability, allowed the claim of plaintiff, and paid 
him the sum of $50 per month in accordance with the ‘terms of said policy, 
beginning with December 6, 1922, and terminating May 9, 1923. On April 25, 
1923, a blank form, designated as proof of continuance of disability, was filled 
out by the attending physician of the plaintiff. Question 5 in said blank form 
was as follows: 

“Do you believe that, as the result of a bodily injury or of disease, the 
insured is now, and will be, permanently, continuously, and wholly prevented 
thereby from performing any work for remuneration or profit, or from follow- 
ing any gainful occupation?” 

The attending physician answered said question on said form as follows: 

“Able to perform light work on farm; not permanently disabled.” 

This proof of disability was received by the defendant on April 30, 1923. 
Thereupon the defendant, acting upon the proof, declined to make further 
payment to the plaintiff, and notified him in writing on June 6, 1923, that the 
“policy has been restored to a premium-paying basis, and no further install- 
ments will be paid.” Thereafter, on September 15, 1923, the plaintiff instituted 
this suit against the defendant, alleging and contending that he is wholly and 
permanently disabled, and therefore entitled to the disability compensation pro- 
vided in the contract. 

At the conclusion of the evidence, the trial judge sustained a motion of 
nonsuit, and the plaintiff appealed. 

_J. Ira Lee and Parker & Martin, all of Smithfield, and W. H. Massey, of 
Princeton, for appellant. 


: W. H. Lyon, of Smithfield, and S. Brown Shepherd, of Raleigh, for ap- 
pellee. 


Brocpen, J. The record discloses that the sole question at issue between the 
Parties was whether or not the plaintiff was permanently disabled within the 
purview of the terms of the policy on May 9, 1923, and thereafter at the time 
of instituting this action. 

[1, 2] The plaintiff contended and insisted that the proof of disability sub- 
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mitted by his attending physician to the effect that he was not permanently 
disabled was not a correct statement of the true facts, for the reason that, 
since his first attack in 1922, he had been wholly and permanently disabled 
thereafter. Furthermore, at the trial the plaintiff offered evidence tending to 
show that he was permanently disabled, and his physician who furnished the 
proof of disability on April 25, 1923, testified that, when he used the expres- 
sion, “not permanently disabled,” he meant that the plaintiff was not confined 
to his bed. The proof of permanent disability furnished by plaintiff on April 
25, 1923, and his testimony and that of his physician at the trial were conflict- 
ing. In such cases the rule of law is thus stated in Hill v. Ins. Co., 150 N. C. 
p. 1,.63'S. He it: 

“The proofs of loss, though not conclusive and irrebuttable by plaintiff, 
are prima facie true as against him . [Mutual Ben. L.] Ins. Co. v. Newton, 22 
Wall. [89 U. S.] p. 32 [22 L. Ed. 793; Charter Oak L.] Ins. Co. v. Rodel, 95 
U. S. 232 [24 L. Ed. 433]. The burden was upon the plaintiff to show that a 
statement made in the proofs of loss was erroneous in fact. The plaintiff, hay- 
ing filed them, has vouched for their truth. He must show mistake.” 

In the Rodel Case, supra, the policy contained a clause that, if the insured 
should “die by his own hand,” the policy would be void. It was conceded that 
the insured died December 5, 1873, from the effects of poison administered by 
his own hand. The beneficiary, however, contended that the insured was in- 
sane at the time of taking the poison, and denied that he committed suicide 
within the meaning and intent of the policy. The company contended that the 
proof of loss itself contained evidence avoiding liability. Justice Bradley, writ- 
ing for the court, said: . 

“If the proofs also disclosed facts of which the defendant could avail it- 
self as a defense to an action on the policy, this would not derogate from the 
sufficiency of the proofs as proofs of death. But whilst the disclosure of such 
facts might well suggest to the company the propriety of refusing payment and 
standing suit, it would be no bar to the bringing of a suit; otherwise, no suit 
could ever be brought until the parties had gone through an extrajudical in- 
vestigation resulting favorably to the assured.” 

Applying these principles to the facts disclosed in the record, we are of 
the opinion, and so hold, that the question of permanent disability was a ques- 
tion for the jury, and therefore the judgment of nonsuit is reversed. 

Reversed. 


DRUHL et al. v. EQUITABLE LIFE ASSUR. SOC. (NO. 5432.) 
Supreme Court of North Dakota. -March 5, 1928. 
218 Northwestern Reporter 220. 
(Syllabus by the Court.) 

1. INSURANCE—ACCIDENT CAUSING DISEASE WHICH WITH ACCI- 
DENT RESULTS IN DEATH IS CAUSE OF DEATH WITHIN DOU- 
BLE INDEMNITY CLAUSE OF LIFE POLICY. 

In an action on a life insurance policy providing for double indemnity in 
event the death of the insured results “solely from bodily injuries caused di- 
rectly, exclusively and independently of all other causes by external, violent, 
and purely accidental means,” and is not the result of or caused directly or in- 
ae “by disease or illness of any kind, physical or mental infirmity,” it 
is held: 

When an accident causes a diseased condition which, together with the ac- 
cident, results in death, the accident alone is to be considered the cause of 
death within the provisions of the policy. 

(For other cases, see Insurance, Dec. Dig. § 529.) 


2. INSURANCE—“PHYSICAL INFIRMITY” IN LIFE POLICY’S DOUBLE 
INDEMNITY CLAUSE HELD TO MEAN SOMETHING MATERIALLY 
IMPAIRNG, WEAKENING, OR UNDERMINING CONSTITUTION, RE- 
DUCING POWERS OF RESISTANCE. 

The term “physical infirmity” as used in the policy means something that 
materially impairs, weakens, or undermines the constitution of the insured, 
tends to reduce his powers of resistance, and thereby enhances the risk of 
death in case of injury. 


(For other cases, see Insurance, Dec. Dig. § 529.) 
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3. INSURANCE—EVIDENCE OF DEATH FROM INJURY BY PLOW 
HANDLE HELD TO SUPPORT FINDING OF DEATH FROM VI- 
OLENT, ACCIDENTAL MEANS WITHIN LIFE POLICY’S INDEM- 
NITY CLAUSE. 

In the instant case it is held that there is substantial evidence from which 
the jury could find that the death of the insured resulted solely from bodily 
injuries caused directly, exclusively, and independently of all other causes by 
external, violent, and purely accidental means, and that death was not caused 
directly or indirectly by physical infirmity .or disease or illness of any kind. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from District Court, Ward County; Lowe, Judge. 

Action by Perle May Druhl and another against the Equitable Life As- 
surance Society. From a judgment for plaintiffs, defendant appeals. Affirmed. 

Dudley L. Nash, of Minot, for appellant. 

L. J. Palda, Jr., C. E. Brace, and Robert W. Palda, all of Minot, for re- 
spondents. 

CHRISTIANSON, J. [1} Plaintiffs brought this action as beneficiaries in a pol- 
icy issued by the defendant upon the life of Amiel Druhl. The insured was the 
husband of the plaintiff Perle May Druhl and the father of the plaintiff Mau- 
rice Druhl. By the terms of the policy, the defendant insured the life of Amiel 
Druhl and agreed to pay to the beneficiary named in the policy the sum of 
$3,000 upon due proof of the death of the insured. The policy further pro- 
vided: 

“In event of death from accident, the society agrees to increase the amount 
so payable to six thousand dollars upon due proof that the death of the in- 
sured resulted solely from bodily injuries caused directly, exclusively, and in- 
dependently of all other causes by external, violent, and purely accidental 


” 


means. 

“The increased amount of insurance * * * in case of accidental death 
shall be payable upon receipt of due proof that the death of the insured oc- 
curred while this policy was in full force and effect, and resulted solely from 
bodily injuries caused directly, exclusively, and independently of all other causes 
by external, violent, and purely accidental means, provided that death shall 
ensue within 90 days from the date of such injuries and shall not be the re- 
sult of or be caused directly or indirectly by self-destruction, sane or insane, 
disease or illness of any kind, physical or mental infirmity, any violation of law 
by the insured, military or naval service of any kind in time of war or by en- 
gaging as a passenger or otherwise in submarine or aeronautic expeditions.” 

The insured died July 17, 1925. The plaintiffs claimed that his death was 
due solely to accidental causes, and that they were entitled to receive from the 
defendants the sum of $6,000 under the provisions of the policy providing for 
double indemnity in case of accidental death. The defendant admitted that 
the beneficiaries were entitled to receive the face of the policy, namely, $3,000, 
but denied that there was any liability under the provisions of the policy pro- 
viding double indemnity for accidental death. The sole question in ‘contro- 
versy in this action is whether the plaintiffs are entitled to recover the double 
indemnity. This question was decided in favor of the plaintiffs in the trial 
court, and the defendant has appealed. 


It is the claim of the plaintiff that the death of the insured was caused 
by a blow upon his abdomen by the handle of a plow which he was guiding— 
the plow striking a rock or some other obstruction while being drawn by four 
horses, with the result that the handle of the plow struck the insured in the 
abdomen, inflicting injuries from which he died. The accident occurred July 
7, 1925, and the insured died July 17, 1925. The evidence adduced shows with- 
out dispute that the insured received severe injuries on July 7, 1925, while 
guiding a plow which was being drawn by four horses, the handle of the plow 
striking the insured in the abdomen. The insured was brought to Minot and 
placed in a hospital on the afternoon of the following day. Shortly thereafter 
an operation was performed for appendicitis. The doctors performing the op- 
eration found that he was not suffering from this disease; and, while he was 
under the same anesthetic, they performed another operation, apparently of 
an exploratory nature, the exact nature of which does not appear in the evi- 
dence. The insured died July 17, 1925. After his death, an autopsy was per- 
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formed, and in the abdominal cavity there was found a blood clot about three 
inches in diameter and a complete intestinal obstruction involving the small 
intestine approximately within three feet of its junction with the large intes- 
tine. The doctor who performed, and those who observed the performance of, 
the autopsy, testified that it was found that the insured, a number of years 
prior thereto, had had an operation for hernia, and that the obstruction of the 
bowel was due to the twisting of the small bowel around a band of adhesions 
involving the small bowel at the side of the obstruction and the so-called greater 
omentum. The greater omentum, according to the medical testimony, does 
not normally adhere to the small bowel; but in this case it did so adhere, and 
the coils of the bowel were in turn attached to one another. The sole ques- 
tion involved here is whether in the circumstances it can be said that the death 
of the insured was due to such causes as to bring it within the above-quoted 
provisions of the policy providing for double indemnity in case of accidental 
death. 

The doctor who performed the autopsy had also been called to see the in- 
sured some hours before his death. He testified that in his opinion the blood 
clot was caused by the blow from the plow handle at the time the insured 
was injured. He further testified that, basing his opinion upon the assumed 
facts as to the previous condition of health of the insured, the infliction of the 
injury by the plow handle, and the condition of the insured immediately fol- 
lowing and continuing up to the time of death, and the physical facts disclosed 
by the examination of the abdominal cavity upon the autopsy, the obstruc- 
tion of the bowels was occasioned by the blow of the plow handle, and that 
the toxemia or poisoning of the insured’s system resulting in his death was due 
to the obstruction of the bowel. On cross-examination, the doctor testified 
in part: 

“Q. These adhesions, Doctor, that you were talking about as being old ad- 
hesions, could they not be a cause of the obstruction? A. They were factors, 
but not the exciting factors, in my opinion. f 

“Q. You mean in your opinion the man could be in good health and still 
have those adhesions? A. Perfect health. 

“Q. So that the blow then, in your opinion, was not the sole cause of the 
obstruction? A. I would say that it was the exciting cause; that this patient 
had enjoyed health, in my opinion, for eight years prior to this, and along came 
the blow which was in my opinion the exciting cause.” 

And on redirect examination, the doctor testified that in his opinion “the 
blow was the immediate and existing cause of the injury or cause of Mr. Druhl’s 
death.” The case was submitted to the jury upon instructions, the correct- 
ness of which is not challenged. The court charged that the plaintiff had the 
burden of proving the cause of action by a fair preponderance of all the evi- 
dence, and that, if the plaintiff had failed to so prove it, a verdict must be re- 
turned for the defendant. The court further charged: 


“Before you can find for the plaintiff you must find that the death of 
Amiel Druhl resulted solely from bodily injuries, directly, exclusively, and in- 
dependently of all other causes by external, violent, and purely accidental 
means, and that death did not result or was caused directly or indirectly by dis- 
ease or illness, or any kind of physical infirmity.” 

It is the contention of the defendant on this appeal that under the evi- 
dence there is no cause for action, that the death of the insured did not result 
solely from bodily injuries caused directly, exclusively, and independently of 
all other causes by external, violent, and purely accidental means, and that the 
evidence shows that such death was the result of or caused directly or in- 
directly by disease or physical infirmity. 

These contentions present the following questions: Was there substan- 
tial evidence from which the jury could find that the death of Amiel Druhl 
“resulted solely from bodily injuries caused directly, exclusively, and indepen- 
dently of all other causes by external, violent, and purely accidental means”; 
that such death ensued within 90 days from the date of the injury and was not 
the result of or caused directly or indirectly by disease or illness of any kind 
or by physical infirmity? The questions thus presented involve a construction 
of the policy provisions quoted above. ; 

The policy in suit was issued less than a year before the death of the in- 
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sured. It was issued upon a written application wherein the insured was re- 
quired to answer such questions as were propounded to him by the soliciting 
agent. Space was provided in the application blank wherein an appellant might 
indicate whether he did or did not want “double accident indemnity.” The ap- 
plication contained no indication as to what, if any, restrictions would be placed 
upon such proposed accident insurance. The insured submitted himself for 
medical examination and was examined before a medical examiner designated 
by the company, and he there made answers in writing upon blanks prepared 
by the defendant to such questions as were then propounded to him. There is 
no contention that the insured made false answer to any question propounded 
to him by the company, its soliciting agent or examiner, as to whether he then 
was, or had been, afflicted with any mental or physical ailment or infirmity. 
The insurance company accepted the application for insurance and issued a 
policy providing for double indemnity in case of accidental death; and the pol- 
icy shows upon its face that the insured was charged and paid an additional 
premium for such indemnity. 

The undisputed evidence shows that the insured was in excellent health imme- 
diately prior to the injury and had been so for a number of years prior thereto. 
While there is some evidence by way of opinions of experts to the contrary, the 
weight of the evidence is to the effect that the direct and proximate cause of the 
death of Amiel Druhl was the injury sustained by him when he was struck by the 
plow handle. True, the blow itself did not result in death, but it resulted in the 
obstruction of the bowel, which in turn caused the toxemia or poisoning of his 
system, resulting in death. In order to render the injury one caused by external 
and violent means, it is not necessary that the external means should itself cause 
death it is only necessary that the cause of death shall be external to the person 
although it acts internally. 4 Cooley’s Brief on Insurance, p. 3161. And when an 
accident causes a diseased condition which, together with the accident, results in 
injury or death, the accident alone is to be considered the cause of the injury or 
death. Penn vy. Standard L. & A. Co., 158 N. C. 29, 73, S. E. 99, 42 L. R. A. (N. S.) 
503: Foster v. North American Acc. Ins. Co., 176 Iowa, 399, 158 N. W. 401; 
Kansas v. New York Life Ins. Co.; 223 Mich. 238, 193 N. W. 867; New Amster- 
dam Casualty Co. v. Shields (C. C. A.) 155 F. 54. 

“In such a case, the disease is an effect of the accident, the incidental means pro- 
duced and used by the original moving cause to bring about its fatal effect, a mere 
link in the chain of causation between the accident and the death, and the death is 
attributable, not to the disease, but to the causa causans, to the accident alone.” Wes- 
tern Commercial Travelers’ Ass’n v. Smith (C. C. A.) 85 F. 401, 40 L. R. A. 653. 
See, also, Berry v. U. C. T., 172 Iowa, 429, 154 N. W. 598, L. R. A. 1916B, 617, Ann. 
Cas. 1918A, 706. 

In this case there was ample evidence to justify the jury in finding that the ob- 
struction of the bowel was caused directly, exclusively, and independently of all 
other causes by the blow which Druhl received from the plow handle, and that the 
obstruction of the bowel was the direct cause of death. 


But it is contended by the appellant that the death of Amiel Druhl was the re- 
sult of disease or physical infirmity, and that such death did not result solely from 
bodily injuries caused directly, exclusively, and independently of all other causes by 
external, violent, and purely accidental means. In short it is contended that the ad- 
hesions were a cause contributing directly to the death, and that consequently the 
— is relieved from liability under the second provision of the policy, quoted 
above. 

_ There is no basis for the contention that the insured died as a result of any 
disease or illness. The great weight of the evidence is to the effect that he was in 
perfect health at the time the accident occurred, and had been so for a number of 
years prior thereto, and the evidence justifies the inference that but for the injury 
received from the plow handle he might and probably would have continued to live 
out the full term of his life expectancy. It is true the death of the insured was 
caused by toxemia, or poisoning of the blood, but the evidence amply justifies the 
conclusion that the toxemia was caused directly and solely by the obstruction of 
the bowels, and that the obstruction of the bowels was due directly to the blow re- 
ceived from the plow handle. 


. [2] Nor do we believe that the adhesions referred to in the evidence constituted 
a “physical infirmity” as that term was used in the insurance contract. The policy 
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was prepared by the insurance company. It is a fundamental rule that contracts are 
to be construed most strongly against those who prepare them, and, where a policy 
provision emanating from the company is capable of two meanings, the one most 
favorable to the insured will be adopted. Travelers’ Insurance Co. v. Murray, 16 
Colo. 296, 26 P. 774, 25 Am. St. Rep. 267. 

It will be noted that the provision relating to “physical infirmity” applies only to 
death and does not apply to the injury; that is, the provision is to the effect that, in 
case the insured is injured and dies within 90 days from the date of such injury the 
company shall not be liable for the ensuing death in case the death is the result of or 
caused directly or indirectly by physical infirmity. It does not seem reasonable to 
believe that, when the parties spoke of “physical infirmity,” they had in mind any 
slight derangement, malformation, or susceptibility to disease, of which the insur- 
ed was ignorant, which even the medical examiner of the company apparently did 
not discover, and which probably no other physician could have discovered. There 
are indeed few individuals but have some slight physical weakness, and, if the 
term “physical infirmity” is to be given the construction contended for by the ap- 
_pellant, then policies purporting to give insurance protection and yet exempting from 
liability in case the insured at the time of the injury has any physical or bodily in- 
firmity would be a veritable fraud upon the insuring public. It seems reasonable to 
believe that by the term “physical infirmity” the parties had in mind settled disease, 
ailments, or derangements of such nature and character as had a direct tendency to 
weaken and undermine the constitutition of the insured, reduce his powers of re- 
sistance, and thereby enhance the risk of death in case of injury. Manufacturers’ 
Acc. Indemnity Co. v. Dorgan (C. C. A.) 58 F. 945, 22 L. R. A. 620; French v. Fi- 
delity Co., 135 Wis. 259, 115 N. W. 869 17 L. R. A. (N. S.) 1011; Black v. Travel- 
ers’ Ins. Co. (C. C. A.) 121 F. 732, 61 L. R. A. 500; Bernays v. U. S. Mut. Acc. 
Ass’n (C. C.) 45 F. 455. 

[3] We are of the opinion that the evidence in this case warranted a recovery 
under the policy. In short, that the evidence justified reasonable men in concluding 
that the death of Amiel Druhl resulted solely from bodily injuries caused directly, 
exclusively, and independently of all other causes by external, violent, and purely 
accidental means, to wit, the accidental blow by the plow handle, and that at the time 
he received such blow he was a man in good health, not afflicted with physical in- 
firmity or suffering from any disease or illness, within the purview of these terms, 
as used in the policy. 

The judgment appealed from is affirmed. 

Nuessle, C. J., and Birdzell, Burke, and Burr, JJ., concur. 


METROPOLITAN LIFE INS. CO. v. PLUNKETT. (No. 17654.) 
Supreme Court of Oklahoma. Jan. 10, 1928. 
Rehearing Denied March 6, 1928. 
264 Pacific Reporter 827. 
(Syllabus by the Court.) ‘ / 

1. INSURANCE—IN ACTION ON LIFE POLICY, CONFLICTING EVI- 
DENCE HELD TO MAKE ISSUE OF SUICIDE JURY QUESTION. 

In an action on a life insurance policy, void on suicide of the insured, sane 
or insane, where the evidence is such that the minds of reasonable men might 
differ as to whether death was accidental or suicidal, held, the issue whether 
insured committed suicide was for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

3. INSURANCE—IN ACTION ON LIFE POLICY, THERE MUST BE SUB- 
STANTIAL EVIDENCE OF DECEASED’S INSANITY TO AUTHORIZE 
INSTRUCTION THAT PRESUMPTION AGAINST SUICIDE WOULD 
NOT OBTAIN, IF INSURED WAS INSANE. 

Before the. jury should be instructed that the presumption against suicide 
would not obtain, if the insured, at the time of his death, was insane, there must 
be some substantial evidence of insanity. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 


4. INSURANCE—PHYSICIAN’S EX PARTE STATEMENT THAT DEATH 
WAS CAUSED BY SUICIDE IN PROOF OF DEATH HELD NOT TO 
CAST ON BENEFICIARY OF LIFE INSURANCE POLICY BURDEN 
TO PROVE INSURED DID NOT COMMIT SUICIDE. 

Where the proof of death furnished contains an ex parte statement of the 
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attending physician that the death of the insured was caused by suicide, the 
same is not sufficient to cast upon the beneficiary the burden of proving that 
insured did not commit suicide. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


5. INSURANCE—DEATH CERTIFICATE, CONTAINING PHYSICIAN’S 
STATEMENT THAT CAUSE OF DEATH WAS SUICIDE, HELD INAD- 
MISSIBLE IN ACTION ON LIFE INSURANCE POLICY. 

Where a death certificate, filed with the bureau of vital statistics, contains a 
statement of the attending physician that the cause of death was suicide, such 
death certificate is not admissible in evidence in an action upon an insurance 
policy for the purpose of showing suicide. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Pottawatomie County; Charles C. Smith, Judge. 

Action by Lydia Plunkett against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

W Chapman, of Shawnee, and Embry, Johnson & Tolbert, of Oklahoma 
City, for plaintiff in error. 

Park Wyatt, of Shawnee, for defendant in error. 

DIFFENDAFFER, C. Action upon a policy upon the life of Horace L. Plunkett. 
The policy provided that, if the insured, within one year from the date of issue, die 
by his own hand or act, whether sane or insane, the policy should become null 
and void, and the company would return only the’ premiums which had been 
received thereunder. 

[1] Plaintiff was the beneficiary. The defense was suicide within the one- 
year period. The policy was issued on the 25th day of February, 1920. Insured 
died on the 27th day of April, 1920, apparently from the effects of carbolic acid 
poison. Shortly before his death he was alone in his store, and there is no 
direct evidence as to the drinking of the carbolic acid. The testimony established 
fairly satisfactorily that death was caused by carbolic acid taken internally, but 
whether intentional or accidentally, thinking he was drinking Jamaica ginger, 
which the testimony shows he was in the habit of drinking, was a litigated 
question. The theory of the defense was that Plunkett, laboring under a 
suicidal mania, purposely took his own life. Some evidence of a very cogent 
nature was given in support of that’ theory, so much so that appellant insists 
now, as it did below, that a verdict for defendant should have been directed. 
Although the evidence in support of the defendant’s theory’ was strong, it did 
not sufficiently exclude the idea that insured may have taken the acid by accident 
or mistake, thinking he was drinking Jamaica, ginger, as was his habit, to justify 
the court to direct a verdict for defendant. 

It was not error to refuse the peremptory instruction, unless we can hold 
that the presumption against suicide was overcome, so as to cast upon the plaintiff 
the burden of showing that! insured did not commit suicide. 

When this case was before this court on appeal before, from an order 
granting the plaintiff a new trial, when the contention was, as now, that the 
evidence disclosed clearly and unmistakably that the deceased committed suicide, 
this court held: “Upon an issue of suicide self-destruction is never presumed.” 
Metropolitan Ins. Co. v. Plunkett, 109 Okl. 148, 234 P. 722. See, also, Penn 
Mutual Life Ins. Co. v. Spaulding, 50 Okl. 307, 150 P. 494. 


[4] It is contended, however, that the presumption against suicide was over- 
come in the evidence: First, by the statement of the attending physician in the 
proof of death that the cause of death was “suicide”; “carbolic acid’; second, by 
the statement of the physician in the death certificate filed with the bureau of 
vital statistics, that the cause of death was “suicide”; third, by the evidence 
offered for the purpose of proving that deceased was insane. 


As to the statement in the proof of death, we think defendant’s contention 
cannot be upheld under the rule laid down by this court. Modern Brotherhood 
of America v. White, 66 Okl. 241, 168 P. 794, L. R. A. 1918B, 520, where this 
court held: 


“Where the beneficiary in furnishing proof of death as provided by the policy 
forwards an ex parte statement of an acting coroner, that the death of the 
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insured was caused by suicide, the same is not sufficient to cast upon the 
beneficiary the burden of proving that the insured did not commit suicide.” 

As to the statement in the death certificate, we think this court has decided 
against defendant’s contention in Oklahoma Aid Ass’n. v. Thomas, 125 Okl. 190, 
256 P. 719, where this court held that a certified copy of such certificate was not 
admissible in evidence for the purpose of showing suicide. 

The evidence discloses that deceased was engaged in the mercantile business; 
owned the building in which his business was conducted, worth about $3,000; his 
stock was worth about $15,000; he owed about $7,000; his business was prosperous. 
He was a big, strong man, 34 years of age; was of a happy good-natured tempera- 
ment, devoted to his family. His family relations were pleasant. On the morning 
of his death, which occurred about 8:30 a. m., he was in his usual good humor; 
talked and joked with his neighbors. None of his family or friends noticed any- 
thing unusual in his conduct. 

The evidence touching the mental condition of deceased was, in substance: 
That about two months before his death deceased told his banker, in substance: 
That his friends had gonei back on him. That they did not have any confidence 
in him any more, and he believed some of his friends were trying to undermine 
him. That he expressed himself on that subject several times. About a month 
before his death he told his banker that in his opinion we were going to have a 
great panic, and he wanted to get his business in shape to be ready for it. That 
deceased was nervous for some weeks before his death. That some three months 
before his death his wife had had smallpox, and had been quarantined. After 
that he would not allow his wife to make his bed for fear he might become 
infected with that disease. That he was afraid that he might contract cold, 
“flu,” or pneumonia or some infectious disease, and was in the habit of disinfecting 
his store every day. 

[3] Based upon this evidence, defendant requested the court to give the 
following instruction: 

“You are instructed that, if Horace L. Plunkett was insane at the time of his 
death, then the presumption against suicide does not obtain, and, if he volun- 
tarily took his own life, the plaintiff cannot recover more than the premiums 
on the policy, with interest at 6 per cent. per annum.” 

This instruction was refused,;}and defendant assigns this ruling as error. 

It is error to refuse such instruction where it is admitted, or where the 
evidence shows that the insured was insane. Mutual Ben. Life Ins. Co. v. Daviess’ 
Ex’r. 87 Ky. 541, 9 S. W. 812; Wasey v. Trav. Ins. Co., 126 Mich. 119, 85 N. W. 459 

But, where the evidence of insanity is weak and inconclusive, so much so that, 
if a jury should return a special verdict finding the deceased to have been insane, 
it would be difficult to justify it, it is not error to refuse such instruction. Van 
Norman v. Modern Brotherhood of America, 143 Iowa, 536, 121 N. W. 1080. 

The evidence of insanity in the instant case is so weak and inconclusive that 
a special finding of insanity could not be upheld. The question of sanity or 
insanity of the deceased is not decisive of the case. For suicide, whether sane 
or insane, would be sufficient to limit the liability of defendant tq a return of 
the premiums paid. It is, however, of material weight and aid, in determining 
the vital question whether deceased did commit suicide; whether Plunkett was 
of sound or unsound mind at the time of his death, and whether or not he did 
commit suicide, were clearly questions for the jury. 

[2] In the Van Norman Case, supra, it was said: 

“The law presumes. every person sane, and casts the burden of establishing 
insanity upon the party who.asserts its existence. * * * ” 

It was not error to refuse the instruction. 


[5] We next consider the! assignment based on the rejection of certain 
evidence offered by defendant. It is contended that the court erred in rejecting 
the offer of defendant in evidence of the printed instructions on the blanks fur- 
nished by defendant upon which to make proof of death. There is no contention 
that “due proof of death” was not received’ by defendant, and, as these instruc- 
tions were no part of the proof, we see no error in rejecting them. 


[6] Defendant offered to prove certain statements alleged to have been made 
by plaintiff, a few days after the death of her husband, to one Walter Ross, who 
was the pastor of the church to which deceased had belonged, and of which 
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plaintiff was a member. Defendant sought to prove these statements by Ross, 
as direct evidence. The alleged statements were what she had said as to what 
she thought of the mental condition of her husband, and of what some of the 
neighbors had done or said about having taken a vial away from deceased about 
a month before his death. Defendant also sought to prove by this witness that 
he (the witness) understood from what plaintiff had said to him that the vial 
contained carbolic acid, and that they were afraid he would make an attempt 
upon his life. 

This evidence was objected to as incompetent, irrelevant, and immaterial 
and hearsay, and an attempt to impeach the witness, without a predicate having 
been laid; and for the further reason that the statements, if made, would be 
privileged, in that they were made to a minister of the gospel, and the minister 
of her church, while he was calling upon her in that capacity for consolation 
and sympathy. 

The objection was sustained and the evidence excluded. No predicate was 
laid for the introduction of this as impeaching testimony, and it was therefore 
incompetent for that purpose. We do not think it was competent for any 
other purpose. 

Part of the evidence offered was hearsay, and a part was a mere conclusion 
of the witness based on these hearsay statements. 

We think there was no error in excluding this evidence. 

Defendant also urges error in the instructions. The instructions given were 
substantially the same as were approved by this court in Penn Mutual Ins. Co. v. 
Spaulding, 50 Okl. 307, 150 P. 494. In addition to the instructions following those 
given in the Spaulding Case, supra, the court gave one offered by defendant 
wherein the jury was instructed: 

“The presumption against suicide or self-destruction is rebuttable, and may 
be overcome by evidence; and, where uncontroverted evidence, whether direct or 
circumstantial, shows how death was caused, and that it was self-inflicted, and 
not an accident or act of another, such presumption cannot prevail; and in this 
case, if you find that the evidence shows that the insured, Horace L. Plunkett, 
came to his death by voluntarily and intentionally drinking carbolic acid, whether 
sane or insane, then the plaintiff is not entitled to recover more than the premiums 
paid on the policy, in the sum of $58.15.” 

There was no error in the instructions. 

The judgment of the trial court should be affirmed. 

Herr, Hall, Jeffrey, and Reid, CC., concur. 

Bennett, P. C., dissents. 

Per Curiam. Adopted in whole. 


ARDEN v. UNITED ARTISANS. 
Supreme Court of Oregon. Feb. 21, 1928. 
264 Pacific Reporter 373. 

3. INSURANCE—EXCLUDING BY-LAW THAT ABSENCE OF BENEFIT 
MEMBER SHOULD NOT BE EVIDENCE OF HIS DEATH HELD 
hay og WHERE IT WAS PASSED LONG AFTER INSURED’S 

ZATH. 


In action by beneficiary on benefit certificate alleging that insured had not 
been heard of for more than 7 years last past, excluding by-law of benefit society 
providing that absence or disappearance of benefit member should not be evidence 
of his death, and no right should accrue under benefit certificate, was proper 
where by-law was passed long after death of insured. 

(For other cases, see Insurance, Dec. Dig. 719[1].) 


4. INSURANCE—EXCLUDING BY-LAW LIMITING TIME OF PROOF OF 
DEATH WAS PROPER; IT NOT BEING IN EXISTENCE AT DATE 
OF CERTIFICATE NOR KNOWN TO INSURED. 

In action by beneficiary to recover on a benefit certificate that insured had 
not been heard of for more than 7 years last past, it was proper to exclude from 
evidence by-law of benefit society requiring proof of death to be made on 
blanks prescribed by the society and ‘filed within 6 months from date of death, 
since by-law was not in existence at date of certificate, nor was time limit thereof 
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mentioned in certificate, nor was it shown insured had notice thereof after its 
adoption. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

5. INSURANCE—BY-LAW OF BENEFIT SOCIETY, TO BE EFFECTIVE, 

MUST BE REASONABLE. 

A by-law of a benefit society, to be effective, must be reasonable. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

Department 1. 

Appeal from Circuit Court, Multnomah County; Louis P. Hewitt, Judge. 

Action by Mary Florence Arden against the United Artisans, a corporation. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

This is an action to recover upon a beneficiary certificate issued upon the 
application of Thomas A. Arden, who was the husband of plaintiff, Mary 
Florence Arden, and in which her name appears as a beneficiary. The defendant, 
United Artisans, is a fraternal benefit society incorporated under the laws of 
Oregon. It appears from the complaint that in the year 1895, Thomas A. Arden, 
husband of plaintiff, entered into a contract of insurance with the defendant 
whereby defendant, in consideration that Thomas A. Arden should abide by the 
laws, rules, and regulations of said defendant society, and pay the dues and 
assessments regularly levied against him, agreed to insure the life of said Thomas 
A. Arden in the sum of $2,000 in favor of Mrs. Thomas A. Arden, his wife; that 
on the 7th day of November, 1895, a certificate of insurance was issued to him 
by the defendant showing these facts. There were certain other provisions in 
the certificate which would reduce the payment upon it, when it became due, 
to the sum of $1,900, but these provisions are not important in this case. 

It is alleged that Thomas A. Arden then began the performance of his 
contract and did all things and performed all conditions necessary by him to 
be done and performed for a great many years, to wit, until October 2, 1914, and 
that plaintiff on behalf of herself and Thomas A. Arden did all things and 
performed all the conditions necessary by her to be done and performed up to and 
including November 1, 1915. It is further alleged that about the day of 
October, 1914, plaintiff received a letter from said Thomas A. Arden dated 
October 1, 1914, and postmarked Reno, Nev.; that plaintiff has made diligent 
search and inquiry from the relatives and friends of said Thomas A. Arden, from 
the police department of Portland, Or., and from his last known place of residence 
where he was last known by plaintiff to be alive, and plaintiff has exhausted all 
sources of information which to her the circumstances suggested, or which were 
capable of investigation by plaintiff, and the agencies at her command; that 
plaintiff has received no word or tidings of or concerning said Thomas A. Arden 
for more than 7 years last past, to wit, from the date upon which she received the 
letter from said Thomas A. Arden dated October 1, 1914, from Reno, Nev., until 
the present time, and plaintiff has been informed and believes, and therefore 
alleges, that said Thomas A. Arden died on the 2d day of October, 1914. 

Then follow the usual allegations of a request by plaintiff for the payment of 
the benefit certificate and an allegation to the effect that she has made proof 
of the death of Thomas A. Arden as required by defendant, and has submitted 
a written proof, a copy of which was marked Exhibit B and attached to the 
complaint. A copy of the beneficiary certificate is also attached to the complaint. 

Defendant answered, admitting the fact as to the application of Thomas A. 
Arden, the fact of membership in the society, the issuing of the beneficiary 
certificate, and the payment of dues thereon up to the lst day of December, 1915, 
and incorporated in its answer the application of Arden for such certificate, which, 
among other things, contains the following: 

“Tl agree to make punctual payment of all dues and assessments for which I 
may become liable, and to conform in all respects to the laws, rules, and usages of 
the society now in force, or which may hereafter be adopted by the supreme 
assembly.” 

Defendant also attached as exhibits to the answer the following sections of 
the by-laws: “ 

“Sec. 72—Limit of Time for Proof. If the required proofs of death or disability 
by accident be not made by the beneficiary. entitled to benefits under the laws of 
the society on the blanks prescribed by the board of directors and filed with the 
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supreme secretary, within six calendar months from date of death or such dis- 
ability of such member, then in such case, all claims whatsoever which such 
beneficiary might have had against the society on account of such death, shall 
lapse and become absolutely null and void. 

“Sec. 73—Action or Suit. No action at law or suit in equity shall be commenced 
or maintained against this society on account of the death or disability of any 
member, unless the same shall be commenced within one year next after the 
death or the beginning of the disability of the member. 

“Sec. 80—Disappearance of Member. The absence or disappearence of a benefit 
member of this society from his last known or usual place of residence for any 
length of time, shall not be, evidence of the death of such member, and no right 
shall accrue under the certificate of such member to any beneficiary or bene- 
ficiaries therein named or other person, nor shall any benefits be paid on such 
certificate until conclusive proof has been made of the actual death of such 
member aside from any presumption that might arise from his absence.” 

Defendant further alleges that: 

“Plaintiff has wholly failed to make proof of death under said certificate set 
forth in plaintiff’s complaint as required by the by-laws of the defendant, and 
plaintiff has made no other or delivered no proof of death than that contained in 
Exhibit B attached to plaintiff’s said complaint.” 

A reply putting in issue all the affirmative defense urged by defendant was 
filed on the 9th day of February, 1926. The action was tried before a jury, and 
a verdict rendered against the defendant for the sum demanded in the complaint. 
From this judgment, the defendant appeals. 

Guy C. H. Corliss and W. M. Hudson, both of Portland (Russell E. Sewall 
and Russell W. Sewall, both of Portland, on the brief), for appellant. 

M. N. Eben, of Portland (R. M. Burley and J. N. Hart, both of Portland, 
on the brief) for respondent. : 

McBripg, J. (after stating the facts as above). The principal question argued 
by defendant is as to the sufficiency of the proof of death of Thomas A. Arden. 
On behalf of plaintiff, there was substantial testimony that Arden was a cook and 
hotel worker by occupation, which it appears was interspersed by ventures in 
mining; that after their marriage they lived at various places, and plaintiff's 
husband pursued the business of his vocation, cooking in restaurants and other 
business of that character; that after having obtained this insurance, which was 
while he resided in Portland, he and his family went to Astoria; that in 1898 
he went to the Klondike during the gold rush, and while in that region and 
Alaska he made two visits to his wife at Astoria during the 3 years of his absence, 
and that on returning home from Alaska he remained a short time and then 
went to Nevada; that for over 13 years he lived in Nevada working at various 
locations and apparently was somewhat interested in mining ventures. During 
these 13 years, he wrote frequently to his wife (she states once every two weeks) 
and it appears from the letters, some of which she had preserved, that nearly 
every letter contained a considerable amount of money, usually $50, and in 
at least one instance $100. Her last two or three remittances were small amounts, 
and she excepts from her statement in regard to the regularity of his letter and 
remittances about eight weeks, and that at one time during that period he was 
sick with the rheumatism. It also appears that during his stay in Nevada, he 
visited his family twice in Portland. During the last year of his correspondence, 
in one of his letters, he wrote of being troubled with rheumatism in his foot so 
that he was unable to work regularly, and in another letter wrote of his hand 
being in such .a condition that he was unable to secure permanent employment 
as a cook. All of the letters, and there were a dozen or more, spoke in kindly 
and affectionate terms of his love and affection for his wife and children. His 
wife testified that the utmost harmony and affection prevailed between them, and 
that there was no disagreement or estrangement of any kind. 

On October 1, 1914, he wrote the following letter dated at Reno, Nev.: 

“My dear wife: I got 3 days work during fair week for which I received 
$12.00. Am sending 10—It seems almost impossible to get anything here. 
I am trying to get some one to stake me to a small lunch counter & in the mean- 
time trying to get a position of any kind. Am feeling pretty good at present. I 
dont know just where I may go. So you had better wait till you hear from me. 

Att~your husband Tom Arden.” 
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She testified that she answered this letter in about two weeks after she 
received it, and that it subsequently came back to her undelivered; that she 
wrote to the postmaster at Reno for information, and he replied that he was not 
permitted to give out information of the character she desired, and that when 
she wrote to the chief of police of Reno she received an answer that he knew 
nothing of her husband. She then wrote to the chief of police of San Francisco 
trying to identify him there, but the authorities were unable to locate him. She 
then went to the chief of police of Portland and gave him the description of her- 
husband and told him the circumstances of the case, and he, without expense 
to her, printed circulars which he told her he would send out to the various 
places she had mentioned in an endeavor to find Arden, but nothing came of 
them. Her pastor was consulted and suggested advertising in the California 
newspapers, but, owing to her poverty, she was unable to resort to this expedient. 
She informed the supreme secretary of the order of her husband’s disappearance, 
and his suggestion was to write to the chief of police of Reno, which she did 
without receiving any action. From that time until the commencement of this 
action in 1925, she has had no tidings of her husband and, being satisfied in her 
own mind of his decease, she brought this action. 

A motion for a directed verdict was made by the defendant at the trial upon 
the ground that there was no sufficient proof of the death of Arden, which was 
overruled. 

{1] The main contention here is, first, whether there is any proof of the 
death of Arden during the period within which his assessments were paid; and 
second, as to the validity of the by-laws heretofore quoted, which were offered 
in evidence on the trial and rejected upon the objection of counsel for plaintiff, 
We are of the opinion that there was sufficient proof made by plaintiff of the 
death of her husband to take the case to the jury. 

Section 799, subd. 26, Or. L., provides that it shall be presumed “that a person 
not heard from in seven years is dead.”’ 

There was testimony to go to the jury as to the sufficiency of effort made 
by the plaintiff to get news of her husband, and it is clear that he has not been 
heard from for more than 7 years. So the presumption, though disputable in its 
nature, stands until overcome that Arden was dead at some time between the 
2d of October, 1915, and the making of the claim in this action. But there is 
another presumption that, having been alive on the Ist of October, he might have 
been alive every day until the 7 years had expired, unless there is some testimony 
tending to indicate an approximately earlier date of death. We think the testi- 
mony already recited was sufficient for that purpose. 

Here is a man who is shown to be an affectionate husband and father, writing 
regularly and affectionately to his family, sending them money with fair regular- 
ity, and apparently as often as he was able to earn it; a man, according to the 
testimony of his relatives, of good habits and fair character, who, after corres- 
ponding regularly with his family, suddenly vanishes as if the earth had swallowed 
him. His occupation was such that he would not cut an important figure in 
the community in case of his death, and especially at a place where he had been 
only a short time, as indicated in his correspondence from Reno. So far as it 
appears from the testimony, he was not a members of any fraternal order in 
Nevada that would be likely to take an interest in his sickness or death. The one 
order of which he was a member was the Artisans, an Oregon association, and 
there is no evidence produced tending to indicate that its activities extended to 
the state of Nevada. So the probability of getting word through connection with 
fraternal organizations is not shown to exist tn this case. It was for the jury to 
say whether it was probable that a man of the character shown in this testimony 
would desert his wife and children and suddenly refrain from communicating with 
them or from rendering them any assistance. While there is no evidence that 
he was in any immediate peril, there is evidence that he had been a great sufferer 
from rheumatism from time to time and shortly before his disappearance; and 
taking this into consideration with the other circumstances, his habits and general 
character, and the affection he displayed towards his family, would seem to 
indicate that it was more likely that he died suddenly than that he had basely 
forsaken his wife and children. 

Counsel for defendant lays great stress upon the fact that he was absent from 
home a great deal and argued from that fact the probability that, not caring greatly 
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for his family, he concluded to desert them. While it is true that he was away 
a great deal, it would seem that it arose from the necessity of getting somewhere 
where he could make a living for them. In the history of this family we have 
“the short and simple annals of the poor.” He had to go where he could ply 
his humble occupation with the most success and where the chances of earning 
a living for his family seemed the best. His wife remained at home and did 
what she could to keep the family together, and his separation from her, seemingly 
under the pressure of circumstances, is quite as consistent with the theory of his 
affection for her as is the opposite theory. 

We think the evidence would justify the jury in concluding that the sudden 
cessation of all intercourse or correspondence with Arden’s family was due to his 
death, and, while there is room for the opposite theory, the jury, and not the 
court, were the judges under the circumstances. So we believe that their finding, 
that Arden was dead and that he died before he became delinquent, is a verdict 
which they had a legal right to render under the circumstances. 

[2] We now come to the question of the efficiency of by-law No. 80, quoted 
herein as a defense. A great majority of the courts have held that such a by-law 
contravened both the statute and the common law and is void. It is true that 
there are respectable authorities to the contrary; the leading case, Steen v. 
Modern Woodmen of America, 296 Ill. 104, 129 N. E. 546, 17 A. L. R. 406, holds 
the opposite doctrine. In an exhaustive annotation to this case in the American 
Law Reports, all the authorities then extant upon that question are cited. We 
have examined them and it is unnecessary to cite them here. The great weight 
of authority is against the position taken in that case and to the effect that such 
a provision, if contravening a statute, is void; and that in the absence of a statute, 
it is void as contravening a common law. Cobble v. Royal Neighbors, (Mo. App.) 
219 S. W. 118, is cited in the case of Steen v. Modern Woodmen of America, 
supra, as sustaining its position, but this case was later taken to the Supreme 
Court of Missouri (Cobble v. Royal Neighbors, 291 Mo. 125, 236 S. W. 306, 21 
A. L. R. 1346), and there reversed, the court holding very distinctly that a by- 
law of the character indicated is void. We hold section 80 of the by-laws void. 

[3, 4] The court was correct in its ruling in excluding the by-laws from the 
evidence and especially in this case with respect to by-law No. 80, which was 
passed long after the death of Arden. Section 72 of the by-laws was not in 
existence when Arden was insured. No such time limit is mentioned in the 
beneficiary certificate, and it is not shown that Arden had any notice or knowledge 
of its existence after its adoption; and it is certain that his beneficiary, not being 
a member of the association, had no knowledge thereof. 

[5] A by-law, to be effective, must be reasonable, and, while the one in 
question may be reasonable as applied to cases where the certificate was issued 
subsequent to its adoption or possibly to cases where the fact of its adoption 
is known to the insured at or about the time thereof, it is clearly unreasonable 
as applied to a case of a member long absent from the jurisdiction, which is the 
case here where it is improbable that he ever knew of its existence, and, where 
in the absence of such knowledge, he or his beneficiary went on for years paying 
his assessments without knowing that a new term had been added to his contract. 
The same may be said as to by-law No. 72. Rosenstein v. Court of Honor, 122 
Minn. 310, 142 N. W. 331. 

Certain instructions were requested, but so far as we deem them applicable, 
they were sufficiently covered by the instructions given by the court, which we 
think made it clear to the jury that the plaintiff must establish by proof the fact 
that the insured died prior to December 1, 1915. 

The temptation to discuss these matters more fully is great, but in considera- 
tion of the volume of business pressing upon this court, we shall have to be con- 
tent with merely stating our conclusions. 

The judgment of the court below is affirmed. 

Rand, C. J., and Brown and Rossman, JJ., concur. 

a 





The Insurance Law Journal, Vol. 70 [ June, 1928 


PASLEY v. BRADY MUT. LIFE ASS’N et al. (No. 7171.) 
Court of Civil Appeals of Texas, Austin. Oct. 19, 1927. 
Rehearing Denied Nov. 2, 1927. 

Writ of Error Dismissed for Want of Jurisdiction Jan. 4, 1928. 
2 Southwestern Reporter (2d) 278. 


1. INSURANCE—BENEFIT CERTIFICATE, PROVIDING FOR FORFEIT- 
URE FOR NONPAYMENT OF DUES 15 DAYS AFTER CALL, WOULD 
NOT BE FORFEITED UNTIL 15 DAYS AFTER DATE FOR PAYMENT 
(REV. ST. 1925, ART. 4859). 

Under certificate of unincorporated local mutual aid association, organized un- 
der Rev. St. 1925, art. 4859, providing that failure to pay assessment or dues within 
15 days after date of call shall forfeit membership, membership would not be for- 
feited for failure to pay dues payable November Ist and assessed October Sth until 
15 days after November Ist had elapsed. 


(For other cases, see Insurance, Dec. Dig. § 750.) 


2. INSURANCE—“CALL” IN BENEFIT CERTIFICATE FIXES DUE DATE 
FOR EXISTING LIABILITY, WHILE “ASSESSMENT” REFERS TO 
DEMAND FOR PAYMENT (REV. ST. 1925, ART. 4859). 


Under certificate in mutual aid association organized under Rev. St. 1925, 
art. 4859, providing for forfeiture of membership for failure to pay assessment or 
dues within 15 days after call, word “call” means an official declaration that sums 
subscribed were required to be paid, or act in demanding payment of all or portion 
of unpaid subscriptions fixing due date of existing contractual liability, whereas 
an “assessment” is official act making demand for payment creating liability, though 
words generally are used synonymously. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

3. INSURANCE—BENEFIT CERTIFICATE BY-LAWS AND ASSESSMENT, 
CONSTRUED TOGETHER, SHOWED “DATE OF CALL” MEANT 
DUE DATE OF PAYMENT FOR BOTH DUES AND ASSESSMENT, AS 
AFFECTS FORFEITURE (REV. ST. 1925, ART. 4859). 

Under by-laws of local mutual aid association organized under Rev. St. 1925, 
art. 4859, providing that both assessment and dues might be made payable a same 
time, and notice of assessment and dues, stipulating that last date of payment is 
November Ist, construed together with certificate providing ‘or forfeiture of mem- 
bership on failure to pay assessment or dues within 15 days after date of call, 
expression “date of call” meant date of payment for both assessment and dues 
stipulated as November Ist, and there was no forfeiture for non-payment of assess- 
ment or dues until 15 days after date of payment. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

4. INSURANCE—NOTICE OF ASSESSMENT AND DUES, STIPULATING 
DATE OF “LAST” PAYMENT, DID NOT AFFECT 15-DAY PERIOD 
a DATE OF CALL BEFORE FORFEITURE (REV. ST. 1925, ART. 
4859) 

Where certificate of mutual aid association, organized under Rev. St. 1925, art. 
4859, providing for forfeiture of membership on failure to pay assessment on dues 
within 15 days after date of call, and by-laws empowered secretary to make both 

assessment and dues payable simultaneously, word “last,” in notice of assessment 
and dues stipulating last date of payment to be November Ist, referred to both 
dues and assessment, and did not affect 15-day period of grace allowed after date 
of call before forfeiture for failure to pay either dues or assessment. 


(For other cases, see Insurance, Dec. Dig. § 750.) 


5. INSURANCE—FORFEITURES OF BENEFIT CERTIFICATES ARE NOT 
FAVORED, AND CERTIFICATES ARE TO BE CONSTRU ED MOST 
STRONGLY AGAINST ASSOCIATION. 


_ Law does not favor forfeiture of insurance certificates in mutual aid associa- 
tion, and provisions of certificates are construed most strongly against association. 


(For other cases, see Insurance, Dec. Dig. § 726.) 
On Motion for Rehearing. 
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6. INSURANCE—PREVIOUS CONDUCT BETWEEN PARTIES HELD NOT 
TO SHOW CONSTRUCTION EFFECTING FORFEIT OF CERTIFICATE 
ON DATE OF CALL RATHER THAN 15 DAYS THEREAFTER AS 
SPECIFICALLY PROVIDED (REV. ST. 1925, ART. 4859). 

In suit on certificate of mutual aid association, organized under Rev, St. 1925, 
art. 4859, providing for forfeiture on failure to pay assessment or dues withjn 
15 days after date of call, defended on ground that insured failed to make pay- 
ment on date stipulated in notice of assessment and dues made payable on same 
date, and making no mention of lapse of policy, previous notice of assessment, 
stating policy will lapse if amount is not payable by March 10th, but that policy 
may be reinstated if amount is paid before March 25th, if properly to be con- 
sidered to show construction placed on forfeiture provision by parties, did not 
show that certificate was forfeited on failure to pay on date of call rather than 
15 days thereafter. 

(For other cases, see Insurance, Dec. Dig. § 750.) 


7. INSURANCE—DATE OF CALL OF ASSESSMENT AND DUES ON 
BENEFIT CERTIFICATE HELD COINCIDENT UNDER NOTICE RE- 
QUIRING PAYMENT OF ASSESSMENT AND DUES AT SAME TIME 
AND BY-LAWS AUTHORIZING SAME (REV. ST. 1925, ART. 4859). 
Where by-law of mutual aid association, organized under Rev. St. 1925, art. 

4859, provided that assessments and collection of dues may be made at “one and 

the same time” and notice of assessment and dues stipulated for collection of both 

at same time, due date or date of call for both assessment and dues was thereby 
made coincident. 


(For other cases, see Insurance, Dec. Dig. § 750.) 

Appeal from District Court, McCulloch County; J. O. Woodward, Judge. 

Suit by Mrs. M. A. Pasley against the Brady Mutual Life Association and 
others. Judgment for defendants, and plaintiff appeals. Reversed and rendered 
as to named defendant; affirmed as to other defendants. 

Newman & McCollum, of Brady, for appellant. 

J. E. Shropshire, of Brady, for appellees. 


McCLeNpdoN, C. J. Suit by M. A. Pasley against the Brady Mutual Life 
Association, an unincorporated “local mutual aid association,” organized under 
R. S. 1925, art. 4859, and the officers and directors of the association, to recover 
upon a certificate insuring Mrs. Pasley in the sum of $1,000 upon the life of he 
husband. Trial to court without a jury and judgment for defendants. 

The controlling question involved in the appeal is whether Mr. Pasley had 
forfeited his membership in the association at the time of his death. The essential 
facts follow: 

Under the certificate and by-laws of the association, the members were re- 
quired, in addition to an admission fee, to pay semi- -annual dues of $1.00, which at 
the time of Mr. Pasley’s death were payable on the Ist day of March and November 
of each year, and additionally an assessment of $1 upon the death of each member. 
The iby- laws provided that: 

“The secretary treasurer shall have supervisory control of the association, pass 
on applications, pay out all claims against the association, provided that in all 
contested claims he shall refer the same to the president and board of directors.” 

“No assessment or collection of dues shall be made for an amount less than 
nor greater than one ($1.00) per member, provided assessments and collections of 
dues may be made at one and the same time, or a double assessment made when 
necessary.” 

The certificate provided: 

“A failure to pay said assessment or dues within fifteen days after date of 
call shall forfeit his membership in this association. 

“In sending out assessment notices it shall not be necessary for said associa- 
tion to do more than mail a written or printed notice properly stamped and ad. 
dressed to said member at his or her last-known post office address.” 

Under date of October 5, 1925, the secretary sent out the following notice 
to each of the members: 

“Notice of Assessrnent No. 11 and November Dues, 1925. 

“This is to notify you of the death of Malchior E. Beyer, Mason, and Mrs. 

Susie C. Black, Brady, and of semi-annual dues payable November 1, 1925. 
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“One member will pay for the two deaths, $1.00. A man and wife would be 
due $2.00, etc. To pay your November dues, double the amount. 

“Assessment No. 11 should have been made September 5, 1925, but was delayed 
so that the assessment and November dues might be collected at the same time, 
avoiding expense to you and us. Last date of payment is November 1, 1925. 

“This card stamped and returned to us will insure a return receipt. Your 
check indorsed by us is a good receipt. 

“The ‘Brady Mutual,’ always good, was never better than now. Call on us 
or write us for correct information.” 

Both Mr. and Mrs. Pasley were members of the association, and a joint 
notice was addressed to them, which, for the purposes of this appeal, we will assume 
was mailed October 5, 1925. 

Mr. Pasley died November 3, 1925. He had paid all previous dues and assess- 
ments except those covered by the above notice which had not been paid. The 
amount thereof was tendered to the secretary on November 10, 1925, but was 
declined on the ground that failure to pay the assessment on or prior to November 
1, 1925, forfeited his membership. The secretary testified, in substance, that under 
the certificate and the custom of the association the November Ist dues must be 
paid within 15 days after November lst, otherwise the policy lapsed. 

{1, 2] The only provision either in the certificate or the by-laws of the associa- 
tion with reference to forfeiture of membership is the above-quoted provision of 
the certificate, and the question presented is whether under that provision member- 
ship was forfeited by reason of failure to pay the assessment of October 5, 1925, 
on or prior to November 1, 1925. The dues were payable November 1, 1925, and 
under this clause membership would not be forfeited for failure to pay them until 
15 days after November Ist had elapsed. Appellees’ contention, however, is that 
membership was forfeited because the assessment was not paid by November 1, 
1925. Strictly speaking, “call” means “an official declaration that sums subscribed 
were required to be paid” (9 C. J. 1118), or the act of a corporation “demanding 
the payment of all or a portion of unpaid subscriptions,’ whereas “assessment,” 
as applied to stockholders, is the official act of making a demand upon them for 
payment above the par value of their stock. Technically, therefore, a “call’’ fixes 
the due date of an existing contractual liability, whereas an “assessment” creates 
a liability. “Call” is quite generally used synonymously with “assessment”; and 
this is usually the holding when liability of a stockholder under a stock assessment 
is involved. See Campbell v. American Alkili Co. (C. C. A.) 125 F. 207; Wall v. 
Basin Mining Co., 16 Idaho, 313, 101 P. 733, 22 L. R. A. (N. S.) 1013. But the 
word is equivocal and is sometimes used synonymously with date of payment either 
of a “call” or of an “assessment.” As was said in the early English case of Rail- 
way v. Mitchell, 4 Eschr. 540: 

“The word ‘call’ is capable of three meanings. It may either mean the reso- 
lution, or its notification, or the time when it becomes payable. It must mean either 
one of these three.” 

In that case the court had for construction an act of Parliament requiring that 
calls for installments of stock subscription should be made at least three months 
apart; and, while it was not essential to the adjudication and was therefore not 
decided, the learned justice said: 


“It is probable that the Legislature intended that the days of payment should ° 
not be nearer to each other than three months, as it might be deemed inconvenient 
to the shareholders to find capital at shorter intervals.” 


[3] Construing together the forfeiture clause of the certificate, the by-laws, 
and the notice, we think the expression “date of call” means date of payment, and 


therefore Mr. Pasley’s membership in the association was not forfeited at the time 
of his death. 


The certificate read that “a failure to pay said assessment or dues within 15 
days after call” should forfeit his membership. This was clearly a period of grace. 
It will be observed that “date of call” is applied to payment both of dues and of as- 
sessments. The dues were absolutely payable on the Ist of March and November 
of each year. As applied to them, “date of call” could only mean the date they 
were payable. The secretary’s testimony concedes this, and in, fact it admits of no 
other interpretation. The by-laws provided that both assessment and dues might 
be made payable at the same time, and the secretary’s notice made them so. If 

appellees’ contention were correct, the membership became forfeited when 15 days 
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had expired after October 5, 1925, the date of notice. But the notice stipulated, 
“last day of payment is November 1, 1925.” This was a clear statement that the 
assessment and dues, to both of which the notice alluded, were payable on that date. 

[4] We attach no particular significance to the word “last” in the notice sen- 
tence reading, “last date of payment November 1, 1925.” No distinction is made 
therein between dues and assessment, and manifestly the sentence referred to both, 
since the two were “called” to be paid at the same time, the due date of the dues. 
The secretary could not accelerate this due date, nor could he abrogate the 15-day 
period of grace as respects either the assessment or the dues. He had the express 
power both to make the assessment and to make it payable simultaneously with the 
dues. This the notice expressly states he did as a convenience both to himself and 
to the members of the association. Thereupon dues and assessment became so 
payable, and the 15-day period automatically attached to both. Any other construc- 
tion of the notice, certificate, and by-laws would be strained and unnatural. 

[5] This view seems to us so plain as not to require resort to the general rule 
of construction that the law ‘does not favor forfeitures, and provisions therefor in 
instruments of this character are construed most strongly against the association. 

This holding renders unnecessary a consideration of other questions raised by 
the appeal. ' 

The trial court’s judgment is reversed, and judgment is here rendered in favor 
of appellant against appellee, the Brady Mutual Life Association, for the sum of 
$998 ($1,000.00 less the November 1, 1925, dues and assessment), together with 6 
per cent. interest thereon per annum from the 23d day of May, 1927, and all costs 
of this court and the court below, except the costs of making the individual defend- 
ants parties to the suit. The trial court’s judgment in favor of the other defendants 
is affirmed. 

Affirmed in part, and in part reversed and rendered. 

On Motion for Rehearing by Brady Mutual Life Association. 

[6, 7] In addition to questioning the correctness of our construction of the 
certificate, by-laws, and notice, the appellee association, in its motion for rehearing, 
urges that the cause should in any event be remanded on the theory that it would 
be able to show upon another trial that the parties in their previous dealings had 
given to the several instruments the construction for which it contends, and as 
evidence of this construction of the parties it sets forth one of these previous 
notices, which reads: 

“This is to notify you of the deaths of J. H. Camel, Streeter, Texas, and David 
L. Bergstrom, Melvin, Texas. 

“Each member pays for these two deaths $1.00. Failure to pay this amount 
by March 10th, 1925, will lapse your policy; however, policy may be reinstated if 
amount due is paid on or before March 25th, 1925. If you want a receipt, return 
this card with your remittance. It helps us a great deal when you pay promptly. 
Wouldn’t it be more convenient to have your bank take care of these payments? 
If so, notify me and we will arrange for you. We always pay promptly. We always 
keep a full membership. We invite you to call at the office and let us show you 
what we are doing. 

“February 20th, 1925. 

“W. N. Ellis, Sec’y, Brady, Texas.” 


Assuming that we may consider this showing for the purpose of determining 
whether we should remand the cause instead of rendering judgment, the conten- 
tion is overruled. Even if the record showed the state of facts which the motion 
alleges, the situation would in no way be altered. The notice copied related only 
to an assessment upon the death of two members. It did not give any date of 
Payment, but merely recited the effect of failure to pay by March 10, 1925, and 
added, unconditionally, 15 days thereafter for reinstatement. This notice throws 
no light upon the proper construction to be placed upon the notice at issue. The 
assessment there was made under the general authority of the secretary to make 
it upon the death of a member. The assessment here in question was made under 
the by-law provision giving express authority to the effect that “assessments and 
collection of dues may be made at one and the same time.” The notice specifically 
states that this authority was exercised in the language that the assessment “was 
delayed so that the assessment and November dues might be collected at the same 
time, avoiding expense to you and to us.” There is no statement that failure to 
Pay the assessment by November Ist would lapse the policy. Nor is there any 
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intimation that any different effect will be given to default in payment of assess- 
ment after November lst, from that which would attaach to default in payment of 
dues after that date. When the by-laws provide that assessments and collection 
of dues may be made at “one and the same time,” and notice is given that the 
assessment is so made, the due date or “date of call” of each is made coincident; 
and the stipulation of the certificate, “A failure to pay said assessment or dues 
within 15 days after date of call shall forfeit the membership,” means that there 
will be no forfeiture for nonpayment of assessment or dues until 15 days after 
the due date of the dues. We do not think the language under consideration is 
reasonably capable of other construction than we have given it, nor that the show- 
ing which the motion asserts could be made upon another trial would call for any 
different construction. 

Southland Life Insurance Co. v. Hopkins (Tex. Com. App.) 244 S. W. 939, 
which appellee cites, is manifestly not in point. There the question was whether 
the grace which both the policy and the statute allowed beyond the due date of 
the premium should be added to the due date of a note given in payment and 
extending the time of payment of the premium beyond the contractual and statutory 
grace period. Here the question is what is meant by date of call of the assess- 
ment as applied to the notice calling for its payment at the same time the dues 
were payable. When that question is determined, fixing that date, then automatically 
15 days of grace are added under the forfeiture clause. 

The motion, including the request to certify, is overruled. 

Overruled. 


LUBBOCK MUTUAL AID ASS’N “eo SPECIAL et al. v. VARDEMAN 
(No. 2887.) 
Court of Civil Appeals of Texas. Amarillo. Jan. 18, 1928. 
2 Southwestern Reporter (2d) 474 aaal 

1. INSURANCE—EVIDENCE HELD TO PRESENT ISSUE FOR JURY 
WHETHER BENEFICIARY WHEN SIGNING APPLICATION FOR 
INSURED WIFE KNEW SHE HAD CANCER. ; 
Evidence held to present issue for jury whether plaintiff beneficiary who signed 

applicataion for insured wife knew at time of signing application and issuance of 

policy that wife was afflicted with cancer. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

2. INSURANCE—INSURER HELD NOT TO HAVE WAIVED ALLEGED 
FRAUD OF HUSBAND IN SIGNING WIFE’S APPLICATION KNOW- 
ING SHE WAS AFFLICTED WITH CANCER. ; , 
Insurance association held under facts not to have either waived alleged fraud 

of husband in signing wife’s application for insurance knowing she was afflicted 

with cancer nor estopped themselves from urging it as a defense. , 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

3. INSURANCE—OFFICERS AND DIRECTORS OF MUTUAL ASSOCIA- 
TION MAY BE LIABLE FOR PAYING MONEY TO OTHER BENEFI- 
CIARIES INSTEAD OF TO PLAINTIFF. Ae 
Under proper pleadings and proof, directors and officers of mutual association 

could render themselves liable to plaintiff beneficiary by paying to other benefict- 

aries under other policies money out of which plaintiff should have been paid. 

(For other cases, see Insurance, Dec. Dig. § 56.) 

Appeal from District Court, Crosby County; Homer L. Pharr, Judge. . 

Action by H. H. Vardeman against Lubbock Mutual Aid Association No. 8 
Special and others. Judgment for plaintiff, and defendants appeal. Reversed and 
remanded. 

Vickers & Campbell and W. F. Schenck, all of Lubbock, for appellants. 

L. A. Wicks and Outlaw & Blackshear, all of Ralls, for appellee. 

Jackson, J. This suit was instituted in the district court of Crosby county, 
Tex., by appellee, H. H. Vardeman, against the Lubbock Mutual Aid Association 
No. 8 Special, an unincorporated association, J. A. Ricks, R. C. Burns, A. B. Ellis, 
W. S. Posey, Dr. M. C. Overton, L. O. Burford, and Elmo Wall. ; : 

Appellee alleges that on September 12, 1925, the Lubbock Mutual Aid Associa- 
tion No. 8 Special, hereinafter called the association, issued and delivered to his 
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wife, Mrs. M. E. Vardeman, a policy or certificate of insurance in which he was 
named as beneficiary, insuring the life of his wife for the maximum sum of $2,500 
and providing for a refund of all dues paid on the policy, which is alleged to be 
the sum of $50; that the association thereby became liable on her death to pay 
him said sums; that his wife paid or caused to be paid all charges and assessments 
due and in all things complied with the terms of the policy up to the time of her 
death, which occurred December LI, 1925; that appellee made and furnished proof 
of death, as prescribed, and the association, though often requested, has tailed 
and refused and still fails and refuses to pay him the money stipulated for in the 
policy; that J. A. Ricks, R. C. Burns, A. B. Ellis, W. S. Posey, Dr. M. C. Overton, 
L. O. Burford, and Elmo Wall, the officers and directors of said association, with 
full knowledge of the amount due appellee on the policy, paid to other beneticiaries 
under other policies the money out of which appellee should have been paid. He 
sought judgment against the association and each of the other defendants in the 
sum of $3,000, or such part thereof as was due under the terms of the policy, and 
a writ of mandamus, commanding the officers and directors above named to levy 
assessment with which to pay appellee the moneys due him. 

The association answered by general and special exceptions, general denial, and 
admitted that it issued the policy sued on, and pleaded that the application for 
insurance, the Constitution and by-laws of the association, and the policy issued 
constituted the contract of insurance; that in order for Mrs. Vardeman to become 
a member of the association and entitled to a policy, she was required to make 
application in writing either in person or by her agent, and, to be eligible, it was 
necessary for her to be in good health at the time her application was accepted and 
the policy issued. These instruments constituting the contract provided that if 
false or misleading statements were made to obtain membership and insurance that 
all the rights under the policy were forfeited and'no recovery could be had thereon; 
that Mrs. Vardeman was not in good health nor in fairly good health at the time 
the policy was issued, but was afflicted with carcinoma of the uterus or cancer of 
the womb; that this affliction had so impaired her health that she was not in good 
health nor average health at the time of the issuance of the policy, and that such 
affliction continued and was the cause of her death, which occurred December 11, 
1925; that the insured and appellee knew that she was not in good health and 
concealed from the association her personal affliction and misrepresented the con- 
dition of her health to the association in order to obtain insurance; that the repre- 
sentations made by appellee that the health of the insured was that of an average 
person, and that Dr. Haney had been their physician but had merely prescribed for 
minor troubles of indigestion, and that she had no affliction of a serious nature, 
were untrue; that these misrepresentations were warranties and relied on by the 
association and but for which it would not have accepted the application and issued 
the insurance policy; that the association first learned that the insured was not in 
good health at the time her application was made and at the time the policy was 
issued immediately after the death of the insured; that on learning of such mis- 
Tepresentations as to the condition of the insured’s health, it declined to pay the 
policy; that it never made any assessments on its members for the purpose of col- 
lecting moneys with which to pay the policy. 

The appellants other than the association filed a plea in abatement, alleging 
that the association is purely a mutual aid association, doing a life insurance busi- 
ness under the statute, operated and governed by Constitution and by-laws by which 
each member is obligated, and that such appellants, together with the other members 
of the association, are obligated only to pay the beneficiary in any policy the sum 
of $2 in the event of the death of the insured, and not then unless the association, 
through its proper authority, demands of each member such payment; that the 
constitution and by-laws provide that the obligation assumed by the members shall 
be several and separate; that the association has not notified them of the death of 
Mrs. Vardeman nor called upon them for the payment of their respective assess- 
ments, and the appellee has not sought nor obtained a judgment of the court, 
adjudging the association liable on the policy. 

For answer, these appellants adopted the pleadings of the association. 


The appellee, by supplemental petition, alleged that he made true answers to 
all questions asked.him at the time he signed the application of his wife for insur- 
ance, advised the association that Dr. Haney was the family physician; that the 
insured had been treated by him within twelve months, and that the doctor could 
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give any information desired, relative to his wife’s health, and that the application 
was filled in by an agent of the association; that the association agreed to make an 
investigation and then accept or reject the application for insurance, and that the 
policy was thereafter issued; that it was the custom of the association to accept 
members who were not in good health, of which custom he knew, and the assoeia- 
tion, after the discovery of all the facts relative to his wife’s health, accepted the 
payment of assessments and benefits under the policy and thereby waived any 
misrepresentations made and is now estopped from urging such as a defense to 
the policy. 

In a trial amendment, the appellee pleaded that each member who joins the 
association pays in $12.50, $2 of which amount is placed in a trust fund and held 
by the secretary of the association, and, as need therefor arises, at the direction 
of the board of directors, the secretary pays out said sum or so much thereof as 
is necessary for the purpose of paying death claims; that the directors and secretary, 
after the death of his wife, used this money for the payment of other death claims 
accruing subsequently to the death of his wife; and that at the time of her death 
this trust fund amounted to $2,000 and this sum was wrongfully diverted to the 
payment of other claims, for which diversion the officers and directors of the 
association are liable to him. 

In response to the one issue submitted by the court, the jury found in effect 
that Mrs. Mary E. Vardeman was in as good health at the time the application 
was made, September 12, 1925, as the appellee represented her to be. The court 
found, on the agreement of the parties, that at the time of the death of Mrs. Mary 
E. Vardeman, there were 855 members of the association in good standing, and 
that the appellee would have received on the policy the sum of $1,710, plus $8 
additional for return of premiums paid, and entered judgment against the associa- 
tion in favor of appellee for the sum of $1,718 and decreed that a writ of man- 
damus should issue to the president of the association, commanding him to call 
an assessment on each member for the purpose of enforcing the judgment, and 
commanding the treasurer to forthwith pa-- to appellee such assessments when 
collected. He also found that J. A. Ricks, W. S. Posey, Dr. M. C. Overton, and 
Elmo Wall were officers and directors of the association and knew that the sum 
of $1,718 was due to the appellee at the time of the death of his wife; that there 
were sufficient funds in the hands of the association to pay said sum; and that 
since the death of appellee’s wife sufficient funds have come to the association with 
which to pay said sum, and the association, with the consent and under direction 
of the above-named officers and directors, wrongfully withheld the payment of said 
money to appellee. On these findings, the court decreed that the appellee recover 
said sum from the above-named officers and directors, jointly and severally, but 
that the collection against said officers and directors should be postponed until 
the assessments directed by the court are collected by the association, and if any 
of the judgment remains unpaid, execution shall issue against said officers and 
directors. 

The appellants assign as error the action of the trial court in failing and 
refusing to give to the jury appellant’s requested issues, asking, in effect, whether 
Mrs. Mary E. Vardeman was afflicted or diseased with cancer of the womb on 
September 12, 1925, and, if she was so diseased, did appellee have any knowledge 
thereof. 

The testimony discloses: That about May 12, 1925, at the request of appellee, 
Dr. E. L. Haney and Dr. W. R. Moore made an examination of the physical con- 
dition of appeliee’s wife, and, in the opinion of the physicians, she was, at that 
time, suffering with cancer. The physicians advised the appellee to take his wife 
to a clinic or sanitarium for further examination: That on June 24, 1925, the 
appellee entered his wife in the Scott and White Hospital at Temple, Tex., where 
she remained until July 7th thereafter; that on August 15, 1925, she was returned 
to the hospital and remained there until August 26th thereafter; that her affliction 
was diagnosed by the physicians at the Temple hospital as cancer of the womb 
on June 24, 1925, the date she first entered the hospital. The record is uncontro- 


verted that this affliction was pronounced the cause of her death on December 
11, 1925. 


[1] The evidence is, without substantial contradiction, that the wife of appellee 
was afflicted with cancer at the date he made application for insurance on her 
life and the testimony of Doctors Haney and Moore is to the effect that they 
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advised him of this condition in May, and the testimony of Dr. Brindley, a physi- 
cian at the Scott and White Hospital at Temple, Tex., tends to show that in June, 
1925, he advised appellee that his wife was afflicted with cancer. The appellee 
denies that the physicians informed him that his wife was afflicted with cancer 
or suffering from any serious ailment. We shall refrain from giving further 
details of the testimony bearing on the issue of appellee’s knowledge of his wife’s 
condition at the time he signed the application and the policy was issued; but the 
above is sufficient 'to present an issue of fact for the determination of the jury. 

The policy provides that the application and the constitution and by-laws con- 
stitute a part of the contract of insurance, and stipulates: 

“If the insured shall * * * make any material misstatement of age or health, 
the liability of this association shall be limited to the ‘total amount of the calls 
paid by the insured, and no more.” 

The application signed by appellee for the insurance reads as follows: 

“1565. Paid. A Local Mutual Aid Association application. Lubbock Mutual 
Aid Ass’n No. 8. Date, 9-12-1925. Age 50. Date of birth, Feb. 24, 1875. Address, 
Ralls, P. O. Box No. 243. Occupation, Hwf. Beneficiary, H. H. Vardeman. Re- 
lation of beneficiary, Hs. Physician, Dr. Haney. Have you been treated by a 
physician in the last 12 months? Yes. For what cause? Not serious. Are you 
contemplating an operation or change of climate on account of health? No. 
Are you now in good health? Yes, fairly. Collect dues by signing my name to 
check on Sec. St. Bank. A misrepresentation of age or health, or suicide within 
12 months from date renders this application null and void. Applicant, Mrs. M. E. 
Vardeman. Recommended by Off.” 

The constitution and by-laws provide: 

“Should any person make a false or misleading statement as to the age or 
condition of health in his application to obtain insurance fram this association, such 
member shall forfeit all rights or claims to any sums, by reason of any certificate 
of membership held by him in this association. 

[2] The appellants pleaded as fraud misrepresentations made by appellee relative 
to his wife’s health. If the appellee was informed that his wife was afflicted 
with cancer, which is admittedly a malignant trouble, and withheld such informa- 
tion, the issue of fraud was presented by the testimony. Gorman v. Jefferson 
Standard Life Insurance Co. (Tex. Civ. App.) 275 S. W. 248; Southern Surety 
Co. v. Benton (Tex. Com. App.) 280 S. W. 551. Should a jury find that appellee 
was advised of his wife’s condition prior to making such representations, this 
would establish appellants’ defense. The appellants had, under the facts revealed 
in the record, neither waived fraud nor estopped themselves from urging it as a 
defense. Bounds v. Home Mutual Life & Accident Association No. 1 (Tex. Civ. 
App.) 290 S. W. 553. 

[3] Appellants challenge as error the action of the court in issuing a writ of 
mandamus against the officers and directors of the association and rendering per- 
sonal judgment against them for the recovery of any balance that the association 
failed to pay. Inasmuch as the case is reversed, it is improbable that on another 
trial these questions will arise, as they appear in this record, for which reason 
we deem it unnecessary to discuss them in detail. Under proper pleadings and 
proof, the directors and officers of the company could render themselves liable 
to the appellee. Waco Mutual Life & Accident Insurance Ass’n v. Alford (Tex. 
Civ. App.) 289 S. W. 93. 

The judgment is reversed, and the cause remanded. 


GRAND LODGE OF ORDER OF SONS OF 
HERMANN IN STATE OF TEXAS v. 
PRATER et al. (No. 9107.) 
Court of Civil Appeals of Texas. Galveston. Jan. 11, 1928. 
Rehearing} Denied Feb. 9, 1928. 
2 Southwestern Reporter (2d) 500. 
1. INSURANCE—BURDEN WAS ON INSURER TO PROVE ITS DEFENSE 
THAT IT WAS A FRATERNAL BENEFICIARY SOCIETY. 
In suit on death certificate, where beneficiary in petition alleged that defendant 
was an insurance association duly incorporated under laws of state and made no 
allegation that insurer was fraternal benefit society, and insurer alleged that it was 
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such society as defense, held that burden was upon the insurer to establish facts 

constituting its defense. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

Z INSURANCE—MATTERS NECESSARY UNDER STATUTE TO CON- 
STITUTE FRATERNAL BENEFIT ASSOCIATION ARE MATTERS OF 
AFFIRMATIVE PROOF (REV. ST. 1925, ART. 4820). 

Matters stated in Rev. St. 1925, art. 4820, as essential to constitute fraternal 
benefit association, are matters of affirmative proof, and are not assumed though 
policy and certificate of incorporation and authority to do business in state recite 
that such was to be the purpose of organization; character of business actually 
done being determined from examination of certificate issued. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 


3. INSURANCE—ASSOCIATION MAKING NO PROOF ESSENTIAL TO 
CONSTITUTE IT FRATERNAL BENEFIT ASSOCIATION UNDER 
STATUTE HELD NOT WITHIN LAWS APPLICABLE TO SUCH 
SOCIETIES (REV. ST. 1925, ARTS. 4820-4822). 

Where association in suit on death certificate made no affirmative proof of 
things necessary to constitute it fraternal benefit association under Rev. St. 1925, 
arts. 4820-4822, and parts of by-laws introduced in evidence contained no reference 
to lodge system or ritualistic work, or that benefits to be paid came entirely from 
assessments, held that without statutory essentials appearing association would not 
fail under laws peculiarly applicable to fraternal beneficiary societies. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 


5. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING THAT BENE- 
FICIARY WAS ADOPTED DAUGHTER WITH INSURABLE INTER- 
EST IN LIFE OF INSURED. 

Evidence that beneficiary under death certificate had lived with insured as 
adopted daughter for long period of years held to support finding by court that 
aes was adopted daughter of insured and therefore had insurable interest 
in life. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 


6. INSURANCE—NAMED BENEFICIARY IN POLICY MAY MAINTAIN 
ACTION ON POLICY, WITHOUT REFERENCE TO INSURABLE IN- 
TEREST IN LIFE OF ASSURED. 

Under policies wherein particular person is named as beneficiary by insured, 
such person may maintain an action on policy, without reference to insurable interest 
of such person in life of assured. 

(For other cases, see Insurance, Dec. Dig. § 114.) 


Appeal from District Court, Harris County; Roy F. Campbell, Judge. 

Suit by Emma Prater and others against the Grand Lodge of the Order of 
the Sons of Hermann in the State of Texas. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Marshall T. Anderson, of Houston, and Fellbaum & Fellbaum, of San Antonio 
for appellant. : 


Vinson, Elkins, Sweeton & Weems and Fred R. Switzer, all of Houston, for 
appellees. 

LANE, J. This suit was brought by appellee Emma Prater, joined pro forma 
by her husband, O. F. Prater, against the appellant, Grand Lodge of the Order of 
the Sons of Hermann in the State of Texas, hereinafter, for convenience, referred 
to as the lodge, or appellant, upon a certain death certificate issued by the lodge 
upon the life of one Albert Kohl, in which appellee Emma Prater was named as 
beneficiary, and as the adopted daughter of said Kohl. 

The plaintiffs alleged that at the time of the death of Kohl, and for many 
vears prior thereto, Emma Prater was the adopted daughter of Kohl and was 
dependent upon him. 

The defendant lodge answered by general demurrer and special exceptions, and 
by specially pleading that it was a fraternal benefit society, chartered and operat- 
ing in accordance with the provisions of the statutes of Texas; that its constitu- 
tion and laws were a part of the agreement with Albert Kohl and Emma Prater, 
and that said constitution and laws provide that: 
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“The member, in naming such beneficiary, must be confined to wife, husband, 
relative by blood to the fourth degree, father-in-law, mother-in-law, son-in-law, 
daughter-in-law, stepfather, stepmother, stepchildren, children by legal adoption, 
or to a person or persons dependent upon the member.” 

“In the event that at the death of a member, the person or persons named in 
the certificate as beneficiaries have died, or the relationship of the beneficiary or 
beneficiaries to the member has ceased, and no other beneficiary has been desig- 
nated, the death benefit shall be paid as follows: First, to the husband, or wife,” 
etc. 

That the said appellee, Emma Prater, was not the legally adopted child of the 
deceased, Albert Kohl, at the time of his death; that she had no insurable interest 
in the life of said Albert Kohl, and that she was not eligible to take as a beneficiary 
under said certificate according to the statutory law and the constitution and laws 
of the appellant; that at the time of the death of the said Albert Kohl, the appellee 
Emma Prater was the wife of O. F. Prater, who was physically and mentally cap- 
able of earning a livelihood for himself and his wife, and was so doing and had 
been for several years prior to the death of said Albert Kohl, and that therefore 
the said appellee Emma Prater was not dependent upon the member and was not 
a ro beneficiary according to the statutory law and constitution and laws of the 
appellant. 

The case was tried by the court without a jury, and judgment was rendered for 
the appellees. From such judgment, the lodge has appealed. 

Appellant contends: that the court erred in rendering judgment for appellee, be- 
cause the undisputed evidence shows that Emma Prater had not been legally adopt- 
ed by the deceased, Albert Kohl and that she was not of the classes of persons 
named in article 4831 of the Revised Statutes of Texas 1925, as being entitled to 
recover upon such certificate as the one sued upon, and because the undisputed evi- 
dence shows that said Emma Prater was not dependent upon Albert Kohl at the 
time of his death and that she was not one of the classes of persons entitled to 
recover upon the certificate as set out in the statutes of Texas and the by-laws of 
the lodge. 

As a defense to plaintiff’s suit, defendant alleged that it “was at the time of 
the issuance of the certificate, and at the time of the death of Albert Kohl, a fra- 
ternal benefit society, organized and conducted for the mutual benefit of its mem- 
bers and not for profit, and having a lodge system with ritualistic form of work 
and representative form of government, and making provision for the payment of 
benefits in accordance with article 4832 of Vernon’s Sayles’ Texas Civil Statutes.” 

Before undertaking to discuss the several contentions presented by appellant, we 
will state the facts shown pertinent to the issues raised. 

Without stating the testimony of the witnesses and other evidence in detail, their 
substance may be stated as follows: 

Appellee Mrs. Prater was the child of Mr. and Mrs. Johle. She was born in 
Fayette county, Tex., July 7, 1891. When she was only six or seven weeks old 
her mother died. At the funeral of Mrs. Johle, Mr. and Mrs. Albert Kohl, who 
resided in Washington county, Tex., wanted to take the child and adopt her as 
their own. Her\ father agreed with said parties that if they would take her, adopt 
her as their own child, and raise her as such, they might have her; said parties 
agreed to the proposal and took the child. In about three or four months after 
Kohl and wife got the child they moved near to Taylor in Williamson county, 
about 100 or more miles from where the father lived. After Kohl and wife moved 
to Williamson county, Mr. Johle abandoned the child to Kohl and made no con- 
tribution to her care and support, and he nor any of the Johles saw her thereafter 
for 14 years. After Kohl and wife took the child under the agreement stated she 
filled the place of an only child in their family; they loved and cared. for her as 
their own child; they christened her as Emma Kohl from the time they took her, 
and in March 1904, they had her confirmed under the name of Emma Kohl. Emma 
never knew that was was not born to Kohl and wife until about 14 years of age. 
While she was with Kohl and wife, believing she was in fact their child, and up 
to the time she married, no one contributed anything for her maintenance except 
Kohl and wife, and during such time she did housework for them and worked in 
the field when necessary and did such other work as Kohl and wife asked her to 
do. While living with said parties and filling the place of a child in their affections 
and in the family, said parties told Emma that when they died all they! had should 
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belong to her. Emma was never known by any other name than “Emma Kohl” 
until she married one Meyer, when about 18 years of age. After she married 
Meyer she lived with her husband for four or five years. Of such marriage there 
were born three children. ‘he family as then composed lived with Albert Kohl, 
whose wife had theretofore died. Plaintiff separated from her husband in 1917 
and continued to live with Albert Kohl, who continued to provide for her neces- 
sities. She divorced her husband, Meyer, in 1922 or 1923. Later she moved to 
Houston, and Albert Kohl went with her and continued to assist her until he was 
disabled by an injury which he received about three years prior to his death; after 
such injury she and O. F. Prater, whom she had married about a year theretofore, 
took care of Kohl until he died. 


On the 23d day of March, 1897, Albert Kohl became a member of the order 
of the Sons of Hermann and continued as such member up to the date of his 
death; by virtue of the laws of said order he was entitled to a death benefit of 


$1,000 after he had been a member for two years, or from the 23d day of March, 
1899, 


On the 4th day of August, 1920, the appellant lodge issued to Albert Kohl a 
death certificate for $1,000 in which the beneficiary named therein was “Emma 
Meyer,” bearing relation to him of “adopted daughter.” It was provided in such 
certificate that the certificate, the charter and laws of the Grand Lodge of the or- 
der and all amendments to each of them, shall constitute the agreement between 
the lodge and the member, and that any changes additions, or amendments to the 
charter, constitution, or laws duly made or enacted subsequent to the issuance of 
the benefit certificate shall bind the member and his beneficiaries and shall govern 
and control the agreement in all respects the same as though they had been made 
prior to and were in force at the time application for membership was made. 


After appellee married O. F. Prater, to wit, the 4th day of May, 1924, a change 
was made in the certificate issued to Albert Kohl, as provided for in the laws of 
the defendant, and therein the name of “Emma Prater” was inserted as beneficiary. 


This certificate contained practically the same provisions as did the one issued in 
1920, as above stated. 


As authority for the issuance of the substituted certificate of date May, 1924, 
Albert Kohl addressed to the lodge the following note: 


“Herewith I hand you my certificate No. 6770 and request a change of the 
beneficiary in favor of Mrs. Emma Prater, who is related to me adopted daughter. 
The reason for the change of my former certificate are remarriage. 

“[Seal.] Albert Kohl.” 
, Article 1 of the laws relative to the benefit fund of appellant lodge provides 
that : 

“The member in naming such beneficiary must be confined to wife, husband, 
relative by blood to the fourth degree, father in law, mother in law, son in law, 
daughter in law, stepfather, stepmother, stepchildren, children by legal adoption, or 
to a person or persons dependent upon the member, provided that if after the is- 
suance of the original certificate the member shall become dependent upon an in- 
corporated charitable institution, he shall have the privilege, with the consent of 
the Grand Lodge, to make such institution his beneficiary; each member shall 
have the right from time to time to have the beneficiary changed in accordance with 
the constitution and laws, rules and regulations of the Grand Lodge.” 

By section 3 of article 1, it is provided that: 

“In the event that at the death of a member the person or persons named in 
the certificate as beneficiary have died or the relationship of the beneficiary or bene- 
ficiaries to the member has ceased and no other beneficiary has been named or de- 
signated, the death benefit shall be paid as follows: First to the husband or wife; 
if there is no husband or wife, then to the children; share and share alike; grand- 
children shall be entitled to such part as to which: their parents would be entitled 
if living; and if there are no children or grandchildren, then to the surviving par- 
ent or parents of the deceased member, and if the parents are dead then to surviv- 
ing brothers and sisters; the children of a deceased brother or sister shall be entitled 
to that part to which their father or mother would be entitled, if living. If there 
are no such relatives, then the benefit shall be paid to such heirs who are entitled 
to it under the laws of descent and distribution of the state of Texas.” 

It was admitted by appellant that Albert Kohl was a member in good standing 
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of the lodge from 1897 to the time of his death, which occurred on the 15th day of 
August, 1926, and that due proof of death had been made. 

The undisputed evidence shows that all dues, assessments, and premiums due to 
the lodge by Kohl had been paid in advance up to the time of his death and that 
the certificate or policy, which contained no forfeiture clause for lack of a proper 
beneficiary, was in full force and effect at the time of Kohl’s death, and that the 
lodge was duly indebted to the one or ones entitled to the amount due thereon, 
whoever he, she, or they might be. 

Emma Prater testified that she did not know whether or not Albert Kohl filed 
adoption papers adopting her as required by law; that she had made a search for 
uch papers in Williamson county, in the county clerk’s office, and at the places 
where Mr. Kohl lived, in an effort to find such papers; that so far she had not 
been able to find any record in any county clerk’s office showing that she had been 
adopted by Albert Kohl. 


Fred Johle, a brother of Emma Prater, testified that when Albert Kohl took 
her when only six weeks old he agreed to adopt her as his child; that Albert Kohl 
took her and kept her until she married and that she lived with him after her 
marriage and until he died; that he did not know whether or not Emma had been 
adopted by Kohl by any written instrument. 


At the time Albert Kohl died he left no wife, children nor relatives by blood 
of any kind within the fourth degree surviving him; he left no mother-in-law, 
on-in-law, daughter-in-law, stepfather, stepmother, stepchild or children, or child by 
adoption other than the plaintiff Emma Prater. 

Before entering into a discussion of appellant’s several contentions, as above 
stated we shall first dispose of its contention that it is shown to be a fraternal bene- 
fit society, organized under provisions of the statutes of this state, and therefore 
the law relative to such societies should govern in this case. 


[1] Plaintiffs in their petition predicate their right to recover upon a certificate 
of insurance issued by the defendant to Albert Kohl in which she is named as bene- 
ficiary. They alleged that the defendant was an insurance association duly incor- 
porated under the laws of Texas. They made no allegation to the effect that de- 
fendant is a fraternal benefit society. Defendant alone made the allegation that it 
was a fraternal benefit society, and, having made same as a defense against the 
plaintiff's suit, the burden to establish the facts alleged was upon it. 


By chapter 8 of the Revised Civil Statutes 1925, art, 4820, a fraternal benefit so- 
ciety is declared to be an incorporation, order, or voluntary association, without 
capital stock, organized and carried on solely for the mutual benefit of its mem- 
bers and their beneficiaries, and not for profit, having a lodge system with ritualistic 
form of work and a representative form of government, and which shall make 


provision for the payment of benefits in accordance with article 4824 of, said chap- 
ter. 


There was no showing that defendant was an incorporation, order, or volun- 
tary association without capital stock, that it was organized and carried on solely 
for the mutual benefit of its members and their beneficiaries and not for profit, 
nor that it had a lodge system with ritualistic form of work and representative 
torm of government. The only attempt to so show, so far as disclosed by the 
record, were the recitals in the charter issued to it by the state of Texas, where 
it is recited as follows: 

“Sec. 1. This Grand Lodge holding a charter from the state of Texas shall 
be known as ‘Grand Lodge of the Order of the Sons of Hermann in the State of 
Texas,’ with its principal office in San Antonio, Texas. 


. “Sec. 2. The purposes of this association are: To give pecuniary assistance 
in cases of sickness or distress, and in case of a death, also to erect and maintain 
ee for old and needy members of the order, and for orphans of members of 
the order,” 


——< the introductory remarks at the head of the policy issued to Kohl, as fol- 
Ows: 
“United States of America. 
“The State of Texas. 
“No. 6770. $1,000.00. 
“Grand Lodge of the Order of the Sons of Hermann in the State of Texas. 
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“A pane Beneficiary Society Incorporated Under the Laws of the State of 
exas. 
“Home for the Aged and Orphans, O. D. H. S., Comfort, Texas.” 

[2, 3] The matters and things stated in article 4820, supra, as being necessary 
to constitute a fraternal benefit association, are matters of affirmative proof and are 
not to be assumed as existing, even though it be that the policy and the certificate 
of incorporation and the authority to do business in Texas recite that such was to 
be the purpose of the organization. Such recitals are not conclusive of the char- 
acter of the business actually done. That is to be determined, in part it is true, by 
an examination of the certificate issued, but it also rests on proof of acts outside 
of even the certificate; proof of facts tending to show that the association is con- 
ducted as one which our laws define to be a benevolent association. Defendant 
made no such proof. Those parts of the by-laws which were introduced in evi- 
dence contained no reference whatever to a lodge system or ritualistic form of 
work, or that benefits to be paid came entirely from assessments, and without these 
appearing the association would not fall under our laws peculiarly applicable to 
fraternal beneficiary societies. Thompson vy. Royal Neighbors of America, 154 Mo. 
App. 109, 133 S..W. 146; Keeton v. National Union, 178 Mo. App. 301, 165 S. W. 
1107; articles 4820, 4821, and 4822, Revised Civil Statutes of 1925. 

In Keeton v. National Union, it is said; 

“The burden of showing that it was a fraternal beneficiary association rested 
upon defendant. Gruwell v. Knights and Ladies of Security, 126 Mo. App. 46, 
104 S. W. 884. The mere form of the contract, as distinguished from its charac- 
ter, does not prove defendant to be a fraternal beneficiary association.” 

[4] In the absence of proof that defendant was in fact a fraternal benefit as- 
sociation, we must presume that the trial court applied correct principles of law 
to the facts shown, and in doing so he applied the law applicable to insurance as- 
sociations as distinguished from fraternal benefit associations. 

As already stated, Emma Prater, named as beneficiary in the policy, brought 
this suit alleging that defendant, which issued the policy, “was an insurance assoc- 
iation duly incorporated under the laws of Texas.” No nersons, except the plain- 
tiff’s husband, who was joined pro forma with his wife, were joined as party plain- 
tiff with the named beneficiary, and the defendant in its answer did not allege that 
any party other than the plaintiff had an interest in the subject-matter of the suit, 
or sought to have any other party brought into the case. Indeed, there is no sug- 
gestion in the entire record that any person, other than the plaintiff, is asserting any 
interest in the subject-matter. 

[5, 6] Under the facts and circumstances shown, the question raised by appel- 
lant, that is, that appellee was not entitled to a recovery upon the policy issued by 
appellant to Kohl because appellee had no insurable interest in the life of Kohl, 
should be overruled for two reasons: First, because the facts and circumstances 
hereinbefore stated were amply sufficient to support a finding by, the trial judge that 
the plaintiff was the adopted daughter of Albert Kohl and therefore had an insur- 
able interest in his life; and, second, because it is settled by the decisions of the 
Supreme Court of this state that under policies wherein a particular person 1s 
named as beneficiary by the insured, such person may maintain an action on the 
policy without reference to the insurable interest of such person in the life of the 
assured. Pacific Mutual Life Ins. Co. of california v. Clara Williams, 79 Tex. 
633, at pages 637 and 638, 15 S. W. 478: Equitahle Life Ins. Co. v. Hazlewood, 
75 Tex. 338; at pages 351’ and 352, 12 S. W. 621, 7 L. R. A. 217, 16 Am. St. Rep. 
893; Gibson v. National Life & Accident Ins. Co. (Tex. Civ. App.) 294 S. W. 923. 

In Pacific Mutual Life Ins. Co. of California v. Williams, above cited, the 
court cited with approval the decision in the case of Provident Life Insurance Co. 
v. Baum, 29 Ind. 240, and other cases, and said: 

“In Insurance Co. v. Baum it was said: ‘It is not for the insurance company, 
after executing such a contract and agreeing to the appointment so made, to ques- 
tion the right of such appointee to maintain the action. If there should be a con- 
troversv as to the distribution among the heirs of the deceased of the sum so con- 
tracted to be paid, it does not concern the insurers. The appellant contracted with 
the insured to pay the money to the appellee, and upon such payment being made 
it will be discharged from all responsibility. So far as the insurance company 1s 


interested the contract is effective as an appointment of the appellee to receive the 
sum insured.’ ” 
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In Equitable Life Ins. Co. v. Hazlewood, 75 Tex. at page 351, 12 S. W. 621, 
7 L. R. A. 217, 16 Am. St. Rep. 893, it is held that every person has an insurable 
interest in his own life and that he may take out an insurance upon his own life and 
make it payable to whoever he may please as beneficiary, without regard to such 
person having an insurable interest in his life; that the only distinction in any case 
between the assignment of a policy taken by a person on his life to one having no 
insurable interest, and the designating such person without insurable interest in the 
original transaction as the beneficiary, is that the insurer may not know of the as- 
signment, but would necessarily be aware of the designation in the policy; that so 
far as the question of public policy is concerned, there is no substantial distinction 
between the two proceedings, and if one is invalid the other ought to be held equally 
so. Following such holding, the court proceeded to say: 

“An assignment of a valid policy to one having no insurable interest in the life 
insured does not invalidate the policy. The assignee may collect and apply the 
proceeds, if he is a creditor, to the extinguishment of his debt and such sums as 
he may take out insurance payable to whomsoever he will, and in such case it is not 
may be collected for the benefit of the heirs of the person whose life was insured. 

“We see no reason why the same rule may not be applied to a person designated 
in the policy as the beneficiary, treating him, when he has no insurable interest, as 
an assignee, appointee, or trustee to receive the proceeds for whoever may be law- 
fully entitled to enjoy them. The insurer will then be required to pay the sum it 
has promised to pay, and the money cannot be appropriated by anybody not having 
a ligitimate right to it.” 

It will be kept in mind tu.at the undisputed evidence shows that appellee Emma 
Prater and her husband for the last three years of the life of the insured, sup- 
ae him and paid all assessments and premiums to keep the policy in force and 
effect. ; 

In Gibson v. National Life & Accident Ins. Co. (Tex. Civ. App.) 294 S. W. 
923, Judge Looney, speaking for the Dallas court, said: 

“The law forbids, from considerations of public policy, any person to insure 
the life of another unless he has some interest in the life of such person; yet the 
courts uniformly hold that, as a person nas an insurable interest in his own life, 
he may take out insurance payable to whomsoever he will, and in such case it is not 
necessary to the validity of the insurance contract that the beneficiary should have 
an insurable interest in the life of the insured. 

“It follows from this doctrine that Grover Gibson could, as he did, take out 
policies payable to Airillar, and it was not necessary to their validity that Airillar 
was his wife or had an insurable interest in his life. 

“The company contracted to pay the proceeds of the policies on the death of 
Grover Gibson to the beneficiary named, and was not concerned as to the disposi- 
tion the law might ultimately make of the fund on an adjudication of the rights of 
the conflicting claimants.” 

or the reasons pointed out, all of appellant’s assignments are overruled, and 
the judgment is affirmed. 

Affirmed. 7 


STONE v. BRADY MUT. LIFE INS. ASS’N. (No. 7178.) 
Court of Civil Appeals of Texas. Austin. Dec. 21, 1927. 
2 Southwestern Reporter (2d) 538. 

1. INSURANCE—SLIGHT CIRCUMSTANCES ARE SUFFICIENT TO INDI- 
CATE INTENTION OF INSURER TO WAIVE FORFEITURE. 
Generally, the law abhors a forfeiture, and will seize even slight circumstances 

indicative of an intention on part of company to waive a forfeiture. 
(For other cases, see Insurance, Dec. Dig. § 371) 


2. INSURANCE—CONDUCT OF INSURER’S AUTHORIZED AGENT, 
SHOWING INTENTION TO TREAT POLICY AS VALID AFTER DATE 
IT WOULD FORFEIT, AMOUNTS TO WAIVER OF FORFEITURE. 
Where agent, with authority to bind insurer, and with full knowledge of facts, 
does some unequivocal act showing intention to treat policy as binding after date 
on which, under its terms, it would be forfeited, such conduct amounts to waiver 
of forfeiture provision. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 
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3.. INSURANCE—RETENTION OF UNPAID CHECK BY AGENT, AND 
PRESENTING IT FOR PAYMENT AFTER FORFEITURE PERIOD, 
ae INTENT TO TREAT BENEFIT CERTIFICATE AS BIND- 
Where holder of benefit certificate paid assessment thereof by check which was 

returned from bank unpaid, conduct of insurer’s agent in thereafter retaining check 

without notice to insured, indicating forfeiture or advising him that check was not 

paid, and in again presenting it for payment more than 30 days after forfeiture 

period of policy has arisen, and preparing proofs of death to be executed, evidenced 

intention on behalf of association to treat certificate as in force at time of death. 
(For other cases, see Insurance, Dec. Dig. § 392{1].) 


4. INSURANCE—TO AUTHORIZE RECOVERY, BENEFICIARY WAS NOT 
_ REQUIRED TO PROVE NUMBER OF MEMBERS IN GOOD STANDING 
t AT TIME OF CERTIFICATE HOLDER’S DEATH. 

_ Where holder or mutual benefit certificate was insured for full amount named 
in certificate, to authorize recovery thereon beneficiary was not required to prove 
number of members in good standing at time ot certificate holder’s death, since, 
if beneficiary was entitled to recover less amount, insurer was required to prove 
such matter in defense. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


Appeal from District Court, McCulloch County; J. O. Woodward, Judge. 

_ Action by Mrs. Jamey S. Stone against the Brady Mutual Life Insurance As- 
— From a judgment for defendant, plaintiff appeals. Reversed and re- 
manded. 

H. L. Livingston, of Coleman, and Evans J. Adkins, of Brady, for appellant. 

J. E. Shropshire, of Brady, for appellee. 

Baucu, J. Mrs. Jamey; S. Stone sued the appellee, Brady Mutual Life Insur- 
ance Association, a mutual aid association, upon a certificate for $1,000, issued to 
her husband, in which she was named beneficiary. The case was tried to the court 
without a jury, and judgment rendered for the association, from which judgment 
she appeals. 

No findings of fact nor conclusions of law appear; hence we are unable to 
determine on what theory the trial court rendered judgment against the plaintiff. 
The association asserted as a defense forfeiture of the policy for nonpayment of 
assessments. Appellant pleaded waiver of the forfeiture provision, and insists here 
that the proof conclusively shows such waiver. 

The following substantial facts appear: The certificate, after providing for cer- 
tain dues and assessments, further provided: 

“A failure to pay said assessment or dues within fifteen days after date of call 
shall forfeit his membership to this association.” 

An assessment of $1 was made against the insured on July 24, 1926. Within 
15 days thereafter, he delivered to the secretary and manager of said association 
at Brady, Tex., his check on a Coleman bank in payment of said assessment. No 
question is raised as to this method of payment. This check was deposited in a 
bank at Brady for collection, and some time later was returned unpaid, because of 
insufficient funds to the credit of insured in the Coleman bank on which it was 
drawn. The secretary, however, did not return the check to the insured, or notify 
him that his policy was forfeited for nonpayment of the assessment; nor does the 
record disclose that the insured knew that his check had been returned unpaid. 
Thereafter, on September 16th, some 53 days after notice of the assessment, the 
secretary redeposited said check for collection. On October 11th the insured died, 
while said check was still outstanding. After his death, it was again returned to 
the secretary unpaid. 

The secretary also prepared forms for proof of death, which were properly 
executed and returned to him. Thereupon he refused payment, and, so far as 
the record shows, for the first time asserted forfeiture of the policy on the grounds 
of nonpayment of the assessment. The appellant insists that this conduct on the 
part of the secretary, who appears to have had complete charge and control of 
the affairs of the association with reference to these matters, constituted a waiver 
of the forfeiture provision in the certificate. No question is raised as to his 
authority to bind the association; nor were any of the provisions of the constitu- 
tion and by-laws of the association in evidence. 
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{1, 2] A full and exhaustive discussion of the question of waiver by Chief 
Justice Phillips is found in Equitable Life Assurance Society v. Ellis, 105 Tex. 
526, 147 S. W. 1152, 152 S. W. 625. We deem it unnecessary to undertake here 
a further discussion of the elements of waiver so ably and exhaustively considered 
in that case. The general rule, however, supported by numerous cases, is that 
the law abhors a forfeiture, and will seize upon even slight circumstances indica- 
tive of an intention on the part of the company to waive a forfeiture. Where an 
agent with authority to bind the company, and with full knowledge of the facts, 
does some unequivocal act showing an intention to treat the policy as valid and 
binding after the date on which, under its terms, it would become forfeited, such 
conduct will amount to a waiver of the forfeiture provision. Dunken v. A&tna Life 
Ins. Co. (Tex. Civ. App.) 221 S. W. 691; Calhoun v. The Maccabees (Tex. Com. 
App.) 241 S. W. 101; Texas State Mutual Fire Ins. Co. v. Leverette (Tex. Civ. 
App.) 289 S. W. 1032. 

[3] The conduct of Ellis, after the check given him by the insured was re- 
turned unpaid, in retaining such check without giving any notice to the insured 
indicating a forfeiture, or, so far as the record shows, advising him that the 
check had not been paid, in again presenting said check to the bank for payment 
more than 30 days after a forfeiture period had arisen, and in preparing proofs 
of death to be executed, in our opinion clearly evidenced an intention on his part 
on behalf of the association to treat said policy as valid and binding and still 
in force at the time of the death of the insured. The fact that the check was 
returned after his death still unpaid would make no difference. 

[4] Nor is there any merit in the counter proposition of the appellee that 
appellant, even if the forfeiture provision had been waived, failed to make proof 
of the number of members in good standing at the time of his death in order 
to authorize her to recover. It has been uniformly held in such cases that it is 
not’ necessary for the insured either to plead or prove such facts. He was insured 
for the maximum amount named in the policy, and, if facts or circumstances exist 
showing that she is entitled to recover a less amount, such matters must be pleaded 
and proven by the insurance company as a defense. Fort Worth Mutual Benevolent 
Ass’n v. Golden (Tex. Civ. App.) 287 S. W. 291; Fort Worth Mutual Benevolent 
Ass'n v. Guire (Tex. Civ. App.) 292 S. W. 910; American, etc., Protective Inst. 
v. Bandy, 2 S. W. (2d) —. 

The case was not sufficiently developed on the trial thereof to authorize us 
to render judgment for appellee here, but we are clear in our view that, under 
the pleadings and the evidence as presented, the trial court erred in rendering judg- 
ment against the plaintiff and for the association. For the reasons stated, the judg- 
ment of the trial court is reversed, and the cause remanded for another trial. 

Reversed and remanded. 


' 


BOSWORTH et al. v. WOLFE. (No. 20992.) 
Supreme Court of Washington. Feb. 20, 1928. 
264 Pacific Reporter 413. 
2. INSURANCE—INSURANCE FRATERNAL BENEFIT SOCIETY WAS 
PRIMA FACIE JUSTIFIED IN CHANGING BENEFICIARY, WHEN 
PRESENTED COMPLETED CERTIFICATE WITH ORDER FOR 
CHANGE (REM. COMP. STAT. § 7264). 
Where rules of fraternal benefit society complied with Rem. Comp. Stat. 
§ 7264, providing that, with certain restrictions, society members should have right 
to designate their beneficiaries and have them changed within society’s rule, benefit 
society was prima facie justified in making change of beneficiary when defendant 
presented certificate with order filled in, ostensibly directing that name of benefi- 
ciary be changed, and was not bound to inquire into competency of member or 
whether undue influence was exerted to procure such change. 
(For other cases see Insurance, Dec. Dig. § 784[1].) 


3. INSURANCE—PLAINTIFF’S, BENEFICIARIES UNDER BENEFIT CER- 
TIFICATE, HAD RIGHT OF ACTION AGAINST DEFENDANT WHO 
UNDULY INFLUENCED INSURED TO MAKE HER BENEFICIARY 
AND COLLECTED POLICY. 

Where plaintiffs were beneficiaries in original benefit certificate issued to their 
father, they had right of action against defendant for money received, where defend- 
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ant unduly influenced her father to’ transfer benefit certificate to her and at the 
father’s death collected proceeds thereof from the society. ’ 


(For other cases see Insurance, Dec. Dig. § 782.) 


6. INSURANCE—APPROPRIATION OF PROCEEDS OF CERTIFICATE BY 
DEFENDANT, UNDULY INFLUENCING INSURED TO MAKE HER 
BENEFICIARY, WAS WRONGFUL AS REGARDS RIGHTS OF ORIG- 
INAL BENEFICIARIES. 

Where attempted change of beneficiary in benefit certificate by certificate holder 
was obtained when he was mentally incompetent, appropriation of proceeds of 
certificate as changed by new beneficiary was wrongful as regards action of right- 
ful beneficiaries against her for money received, and it was immaterial that there 
oe tee independent claims to money presented, or that claims were not strictly 
Nn privity. 

(For other cases see Insurance, Dec. Dig. § 782.) 

Department 2. 

Appeal from Superior Court, King County; Jones, Judge. 

_ Action by Maude Wolfe Bosworth and another against Clara Wolfe. From 

a judgment for plaintiffs, defendant appeals. Affirmed. 

John F. Reed and David J. Williams, both of Seattle, for appellant. 

Benton Embree, of Seattle, for respondents. 

Ho.coms, J. This case is here, after a trial by the court, upon findings of fact, 
conclusions of law, and judgment, without a statement of facts. 

The amended complaint, upon which the action was tried, alleged substantially: 

That Henry H. Wolfe was the father of respondents and of appellant, and 
was, until the time of his death, a member of Blue Mountain Lodge No. 5, Ancient 
Order of United Workmen of Washington, which lodge is located at Dayton, Wash. 
That under the’ constitution, rules, and regulations of the order, the beneficiaries 
designated by each member are entitled to receive from the order the sum of 
$2,000 at his death. That on September 9, 1919, the lodge issued to Henry H. 
Wolfe a certificate evidencing his membership in the Dayton lodge, and designating 
respondents as beneficiaries thereunder, agreeing to pay them the sum of $2,000 
at the death of their father. That respondents were, in accordance with the wishes 
and designation of Henry H. Wolfe, entitled to receive from and be paid by the 
order the sum of $2,000. That on September 18, 1925, Henry H. Wolfe, who was 
then over 88 years old, while living at the home of appellant in Bremerton, Wash., 
where he had lived since early in May, 1925, and while in a very weak, emaciated, 
and feeble condition of body and mind, so as to be for many months, then and 
previously, confined to his bed and wholly unable to care for himself, and wholly 
dependent upon appellant for his physical needs nad entirely under her control 
and influence, assigned and transferred the certificate of benefits of $2,000 
to appellant. That appellant is a woman of strong will power and dominating dis- 
position, and that the deceased, on account of his sick, debilitated, and weak 
physical and mental condition at the time, was easily influenced and controlled by 
her, she being at all times in immediate attendance upon him. That the certificate 
was, at all times prior to the transfer, in the custody and control of appellant, 
and she though knowing that respondents had been designated by her father as 
beneficiaries of the certificate in the sum of $2,000, with the intent to cheat and 
defraud respondents of their rights to receive that sum from the organization, 
pretended to cause her father to execute an assignment and transfer of such cer- 
tificate, purporting to constitute appellant beneficiary of the certificate. That 
respondents believe the act was not the act of Henry H. Wolfe, but was in truth 
and in fact the act of appellant, but that if the assignment was signed by Henry 
H. Wolfe, it was not his free act and will, but was induced and brought about by 
the appellant fraudulently and wrongfully overcoming and controlling the will and 
wish of Henry H. Wolfe during the time he was living in her home at Bremerton. 
That at the time of the transfer, deceased had not sufficient mental capacity to 
know and understand the nature and effect of business transactions or of the 
transaction in this case. That on September 18, 1925, appellant presented the cer- 
tificate, so assigned, to the Grand Lodge of the Ancient Order of United Workmen 
at Seattle, and, for the purpose of and with the intent of defrauding respondents 
of their rights to the sum specified therein, represented to the officials of the lodge 
that the assignment was the act and deed of Heury H. Wolfe. That the Grand 
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Lodge officials, relying upon the representations of appellant, issued to her another 
certificate, duly executed, in which she was designated as the beneficiary of the 
sum of $2,000. That had it not been for the false and fraudulent acts, conduct, 
statements, and representations of appellant, the certificate in which respondents 
were designated the beneficiaries would not have been canceled by Henry H. Wolfe, 
and the new certificate in which appellant was designated as beneficiary would not 
have been issued, and the sum of $2,000 would not have been paid to appellant, but 
would have been paid to respondents. That on February 1, 1927, respondents de- 
manded of appellant the payment to them of the sum of $2,000, with interest at 
6 per cent. per annum from October 26, 1925, until payment of the same should 
be made by appellant, witH which demand appellant refused to comply. 

The prayer was for judgment against appellant in accordance with the allega- 
tions of the complaint. 

Appellant demurred to the complaint upon the ground that it did not state 
facts sufficient to constitute a cause of action. The demurrer was overruled. Appel- 
lant then answered, denying all allegations of fraud, undue influence, and mental 
incapacity set forth in the amended complaint; admitted the issuance of the cer- 
tificate by Blue Mountain Lodge No. 5, A. O. U. W., in which the respondents 
were designated as beneficiaries; admitted that Henry H. Wolfe duly signed a 
form of assignment and transfer of the certificate, and that another certificate was 
duly issued by the proper officials of the A. O. U. W. evidencing the membership 
of Henry H. Wolfe in the organization, by the terms of which appellant was desig- 
nated beneficiary in the sum of $2,000, payable by that organization upon the death 
of Henry H. Wolfe; admitted that upon the death of Henry H. Wolfe, upon her 
demand, the A. O. U. W. had paid to her, as the beneficiary designated in the 
certificate of membership last issued, the sum of $2,000; admitted demand and 
refusal of payment of the sum of $2,000; denied that she was indebted to the 
respondents in the sum of $2,000, or any part thereof; and prayed that the action 
be dismissed. 

At the trial, at the conclusion of respondents’ case, and at the conclusion of 
the whole case, appellant moved to dismiss the action upon the ground that the 
complaint did not state a cause of action against her, which motions were denied. 

At the conclusion of the trial, the court made findings of fact substantiating 
nearly all the allegations of the amended complaint. 

The court found that at the time Henry H. Wolfe performed the physical act 
of writing his name at the foot of the blank form on the back of his certificate 
of insurance, on September 18, 1925, about one week immediately prior to his death, 
he was very weak and sick, mentally and physically, and by reason of his ill con- 
dition and affliction was not able to comprehend or understand what he was doing 
or the nature and extent of his act. The court also found that after the death of 
Henry H. Wolfe, at the time appellant demanded of the A. O. U. W. the payment 
to her of the sum of $2,000, as beneficiary of Henry H. Wolfe, on October 26, 
1925, the officials of the order relied upon the statements and representations of 
appellant and were ignorant of the want of mental capacity of Henry H. Wolfe 
at the time he signed his name to the form on the back of the original certificate, 
and, believing that the new order was a genuine one and that Henry H. Wolfe had 
lawfully designated the appellant as beneficiary of the sum specified therein, paid 
her the amount specified in the certificate. 

Upon these findings of fact, the court concluded that the new beneficiary 
certificate, issued by the order in lieu of the original certificate, was at all times 
null and void, and that Henry H. Wolfe had never lawfully effected a change of 
beneficiary from respondents to appellant, and that the original beneficiary certifi- 
cate issued by the order to Henry H. Wolfe remained in full force and effect 
at the date of his death, and that at that date respondents were the beneficiaries 
of Henry H. Wolfe and entitled to receive the sum specified in the certificate; that 
respondents were entitled to judgment against appellant for the sum of $2,000, 
with interest at 6 per cent. from October 26, 1925, until paid. Judgment was entered 
accordingly. 

_Appellant assigns as error the overruling of the demurrer to the amended com- 
Plaint and denying her motion made during the trial to dismiss the action upon 
the ground that the amended complaint did not state facts sufficient to constitute 
a cause of action. 


[1] Other errors are assigned upon the findings of fact and conclusions of law 
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entered by the court, and in denying appellant’s motion for a new trial, which 
cannnot be considered here because the facts were not brought to this court. 


[2] In brief, the question to be determined is whether the amended complaint 
stated sufficient facts to constitute a cause of action against appellant; in other 
words, whether, as a matter of law, respondents have a right of action against 
appellant for the money paid to her as hereinbefore set forth. 

Further allegations of the amended complaint and further findings of the trial 
court, which are material here, are these: 


The Ancient Order of United Workmen is a fraternal corporation and benefit 
society, organized and operating under and governed by the Insurance Code of 
this state. Under the constitution of the order a member has the right to change 
his beneficiary by executing, and having properly attested, the blank form on the 
back of his beneficiary certificate, authorizing the change and the issuance by the 
proper officials of a new certificate, naming the new beneficiary. 


It is thus seen that the rules of the order and the certificate complied with 
section 7264, Rem. Comp. Stat., governing fraternal benefit societies in this state, 
providing that, with certain restrictions as to relationship to the member: 


“Within the above restrictions each member shall have the right to designate 
his beneficiary, and, from time to time, have the same changed in accordance with 
the laws, rules, or regulations of the society. * * * ” 

Therefore, when appellant presented the certificate with the order filled in on 
the back thereof, ostensibly directing the name of the beneficiary to be changed, 
the officials of the order were, prima facie, justified in making the change. They 
were not bound to inquire into the mental competency of the member or whether 
undue influence had been exerted upon him to procure thé order to change the 
beneficiary. 

[3] Appellant’s chief contention is that no right of action lies on behalf of 
respondents against appellant as for moneys had and received by appellant, but that 
if respondents have any right of action it is against the order upon the certificate 
issued by the officials. 

Appellant contends that this matter comes squarely within the rules stated in 
41 C. J. 41, § 20, reading: 

“Where there are two claimants for the same money and one of them is recog- 
nized as being entitled to it by the person from whom it is due, and is paid, the 
other cannot sue him to recover the money, for the reason that, having received 
the money under a claim of right in himself, the law will not imply any contract 
or promise by him to hold the money for the use of the other claimant, or to pay 
it over to him, and therefore there is not, under the circumstances, any privity 
of contract on which to found the action.” 
ne stops her quotation there; but the remainder of the same paragraph 
reads: 

“But it has been held that, where claims of two rival claimants are not inde- 
pendent, but are identical, and one title is superior to the other, the rule that pay- 
ment to the wrong claimant does not affect the debt due the rightful creditor, or 
give rightful creditor the right to recover money from the wrongful claimant, 

- does not apply. And where the liability of the persons to whom the money is due 
has been discharged by payment to one claimant who does not assert any hostile 
claim to the whole amount, it has been held that another claimant who is rightfully 
entitled to share in the money may maintain an action for money had and received 
against claimant so paid.” 

Appellant insists, however, that there is a plain distinction between the situation 
in this case which makes it apparent that the principles stated in the first portion 
of the paragraph quoted apply to her, and that the principles stated in the second 
portion of the paragraph do not apply to her. In other words, she insists that 
in this case there are two separate and independent claims against the A. O. U. W.: 
One belonging to appellant, in which respondents have no interest, and upon which 
they could not maintain an action; and the other belonging to respondents, in which 
appellant has no interest, and upon which she could maintain no action. It, 1s 
claimed that comment is made by the editorial writer in note 60, under a citation 
in Corpus Juris, supra, of the case of Carnegie Trust Co. v. Battery Place Realty 
Co., 67 Misc. Rep. 452, 122 N. Y. S. 697. Upon examination, we find that what 
is alluded to by appellant as being a comment of the text-writer of Corpus Juris 1s 
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the pronouncement of the opinion writer in the Carnegie Trust Co. Case. It was 
there said: 

“In the cases of Carver v. Creque, 48 N. Y. 385, and Hathaway v. Town of 
Cincinnatus, 62 N. Y. 434, the Court of Appeals also has,.I believe, inferentially 
recognized the rule that where there are, not two independent claims to the money 
owned, but simply two parties claiming to be the owners of the same debt or chose 
in action, the party having the superior titlke may maintain an action for money 
had and received against the wrong claimant if he received the money, and that 
court has expressly limited the application of the rule laid down in the earlier cases, 
to cases where the claims are independent, and held that it does not apply where 
there is one claim and the dispute is as to who has title to that claim. Where 
title is derived from a common source, and one title is superior-to that of the 
other, there is sufficient privity between the parties to support an action on an 
implied contract.” 

‘The last sentence is against appellant. 

Appellant also places great reliance upon the case of Shultz v. Boyd, 152 Ind. 
166, 52 N. E. 750, and cases and texts therein cited, and other cases following that 
precedent. 

This court, long ago, deliberately refused to follow the precedent laid down in 
the Shultz Case and cases following it. In Soderberg v. King County, 15 Wash. 
194, 45 P. 785, 33 L. R. A. 670, 55 Am. St. Rep. 878, we held: 

“ ‘An action for money had and received lies against any one who has money 
in his hands which he is not entitled to hold as against the plaintiff, and want of 
privity between the parties is no obstacle to the action’ * * * 

“ ‘Whenever a man receives money belonging to another without any reason, 
authority, or consideration, an action lies against the receiver as for money received 
to the other’s use; and this as well where the money is received through mistake, 
under color, and upon an apprehension, though a mistaken apprehension of having 
good authority to receive it, as where it is received by imposition, fraud, or deceit 
in the receiver.’ ” 

_Again, in Fidelity Nat. Bank v. Henley, 24 Wash. 1, 62 P. 1119, we carefully 
reviewed the authorities pro and con upon this question, reaffirmed the principle 
in the Soderberg Case, supra, and repudiated the doctrine announced in the Shultz 
and other like cases. See, also, Johnson v. Bank of Pasco, 78 Wash. 59, 138 P. 
295; Smith v. Gruber Lbr. Co., 81 Wash. 111, 142 P. 493. 

[4, 5] The action for money had and received was invented by the common- 
law judges to secure relief from the narrower restrictions of the common-law pro- 
cedure, which afforded no remedy in too many cases of merit. The action is a 
modified form of assumpsit. It has gone through various transformations; first 
from tort, then from contract, and afterwards into a remedy where there was 
technically neither tort nor contract. It is founded on the principle that no one 
ought unjustly to enrich himself at the expense of another, and the gist of the 
action is that the defendant has received money which in equity and good con- 
science should have been paid to the plaintiff, and under such circumstances that 
he ought, by the ties of natural justice, to pay it over. Heywood v. Northern 
Assurance Co., 133 Minn. 360, 158 N. W. 632, Ann. Cas. 1918D, 241. 

In the above-cited case it is also held that the action does not fail because the 
payment did not destroy plaintiff's right of action against his debtor who has paid 
the money to defendant. 

The rule is thus stated in 41 C. J. 60: 

“The main principle by which to test the matter is whether in equity! and good 
conscience, in view of the special facts of the case, defendant is entitled to retain 
the money as against plaintiff, not necessarily whether he has an absolute right 
to the money as against any person. * * * ” 

See, also, Byram v. Thurston County, 141 Wash. 28, 251 P. 103, 252 P. 943. 

We consider that the question of the right of action on behalf of respondents 
for money had and received by appellant, which rightfully and justly belonged to 
respondents, is well settled by our own cases. We have no inclination to depart 
therefrom. 

[6] The above question of law being settled in this state, and it being shown 
that the attempted change of beneficiary in the certificate by the certificate holder 
was obtained when he was mentally incompetent, it could not be considered, in 
law or in fact, to be his own act and deed. The payment and appropriation of 
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it was, therefore, wrongful; and it makes no difference, under our cases, that there 
were two independent claims to the money represented by the certificate, or that 
respondents and appellant were hostile claimants and not strictly in privity. The 
law creates the privity. 

Upon reason and authority, therefore, we are satisfied the amended complaint 
stated a valid cause of action against appellant, and the demurrer and motions were 
properly overruled. The findings of the trial court being in support of the allega- 
tions of the amended complaint, the conclusions of law and judgment necessarily 
followed therefrom. 

The judgment is therefore affirmed. 

Mackintosh, C. J., and Main, Fullerton, and Askren, JJ., concur. 


STOCKTON v. CONTINENTAL LIFE INS. CO. (No. 6126.) 
Supreme Court of Appeals of West Virginia. 
Feb. 21, 1928. 
141 Southeastern Reporter 878. 
(Syllabus by the Court.) 

1. INSURANCE—FALSE STATEMENTS, ALTHOUGH MADE IN GOOD 
FAITH, REPRESENTING MATERIAL FACT AS TRUE, WITHOUT 
KNOWLEDGE THEREOF, AVOID POLICY. 

Though treated as representations, statements and declarations in an applica- 
tion for life insurance, untrue in a material regard and tending to deceive the 
insurer, representing some material fact as true without knowing it to be true, 
will avoid the policy because of the falsity thereof, although not made with intent 
to deceive or mislead. 

(For other cases see Insurance, Dec. Dig. § 256[2].) : 


2. INSURANCE—THAT SPECIFIC ANSWER IS SOUGHT AND OB- 
TAINED IN LIFE INSURANCE APPLICATION IS ORDINARILY 
PROOF THAT MATTER IS MATERIAL; ORDINARILY, SPECIFIC 
ANSWER IN APPLICATION FOR LIFE INSURANCE WILL BE 
TREATED AS MATERIAL; MISREPRESENTATION THAT INSURED 
HAD NOT HAD TUBERCULOSIS HELD TO PREVENT RECOVERY 
ON LIFE POLICY. 

The fact that a specific answer is sought and obtained to a question in an 
application for life insurance, is, ordinarily, proof that the parties regarded the 
matter material, and in such case the answer will be treated as a material repre- 
sentation. 


(For other cases see Insurance, Dec. Dig. §§ 255, 291[4], 665[3].) 

Error to Circuit Court, McDowell County. 

Action by Will Stockton against the Continental Life Insurance Company. 
Verdict for defendant. Judgment setting aside the verdict and awarding a new 
trial, and defendant brings error. Judgment reversed, verdict reinstated, and judg- 
ment entered thereon. 

Sanders, Crockett, Fox & Sanders, of Bluefield, for plaintiff in error. 

Cecil Riley, of Northfork, for defendant in error. 2 . 

Miter, P. This action was brought by notice of motion on a policy of insur- 
ance on the life of Mary Lee Hoston,. by. her father Will Stockton, the beneficiary 
named therein. The defendant pleaded non assumpsit, nil debet, and fraud in the 
procurement of the policy. The trial court set aside a verdict for the defendant, 
and awarded the plaintiff a new trial. ’ : 

The defendant introduced evidence to prove that the insured was afflicted with 
tuberculosis, the disease from which she died, at the time the application for insur- 
ance was made; and that the plaintiff, after her death, released the defendant 
from any claims or demands arising under the policy, upon the payment to him 
of the amount of the premiums paid thereon. 3 

The name of Mary Lee Hoston is signed to the application with a cross-mark 
at the left of the signature, witnessed by F. P. Nichols, the agent who solicited 
the insurance and took the application. Plaintiff testified that he was not present 
when the application was filled out; that— 

“She took it out and didn’t have any money and I let her have the money. 
I was not at the house. The man went to the house and he came back and told 
me she didn’t have the money and she wanted it.” 


*** 
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He says that he paid all the premiums. 

Nichols testified that he went to where plaintiff was working and spoke to 
him about insurance, and that Stockton— 

“said he would take out some on his daughter, and I wrote him the application 
then, and I delivered the policy, and I didn’t see the daughter when I delivered 
1” 

Nichols also said that he wrote the daughter’s name at the bottom of the appli- 
cation, because the plaintiff could not write, and that Stockton made his mark. 
He swears that he asked plaintiff every question printed on the application blank, 
and inserted therein plaintiff’s answers to each. ‘The following are the questions 
and answers material to the issues here involved: 

“Q. Present state of health? A. Good. Q. Has the said life been under treat- 
ment in any dispensary, hospital or asylum, or been, an inmate of an almshouse or 
any other like institution? A. No. Q. Has the life proposed ever suffered from 
any of the following diseases? State what disease—Consumption [and a number 
of other diseases not material here]. A. No. Q. Have you been attended by a 
physician during the past twelve months? A. No. Q. When. A. None. Q. If 
so, for what disease? A. None.” 

The trial court refused to submit to the jury any of the instructions offered 
by counsel for the parties, and, on its own motion, gave four several instructions, 
intended to cover the theories of both parties, as developed on the trial. After 
verdict for the defendant, on plaintiff’s motion to set the same aside, the court, 
as disclosed by a written opinion filed with and made a part of the record, decided 
that the jury had been misdirected, and set the verdict aside and awarded the 
plaintiff a new trial. 

By the first instruction given, the jury were told that if they believed from 

the evidence that the plaintiff, at the time he made his mark to the receipt for 
return of premiums and the release of all claims against the defendant, did not 
understand wnat he was signing, they should find for him in the amount of the 
policy less $11.10, the amount of the premiums returned, provided they should 
find that the questions in the application were not read to him and he did not 
make the answers therein contained, and further, that the insured was in sound 
health at the time the policy was issued and delivered. 
__ The second told the jury to find for the defendant if they believed the plain- 
tiff understood what he was signing when he made his mark to the receipt; the 
third to find for the defendant if they believed the plaintiff answered the questions 
contained in the application; the fourth to find for the defendant if they believed 
the insured was in good health when the policy was issued and delivered. 

It will be noted that the three latter instructions are the converse of the 
Propositions stated in the first, and that each of the three bound the jury to find 
for the defendant if they found the fact stated therein to be true. 

Instruction No. 2 was perhaps not complete, in that it did not take into con- 
sideration the representations of the defendant which induced plaintiff to sign the 
receipt and release. Plaintiff testified that he did not remember making his mark 
on the release, that he may have done so, but that he understood the $11.10 was 
in part payment of his claim against the defendant company, and that the com- 
pany would pay the balance of the policy when he returned the policy to its manager 
at Bluefield. The question of fact as to whether or not he understood what was 
contained in the release was submitted to the jury, but if he was induced to accept 
the return of the premiums by representations not in fact true, he would not be 
bound by the release. However, in view of the fact, to be hereinafter discussed, 
that the insurer was induced to issue the policy by representations fraudulent in 
law made in the application, this question becomes immaterial in this case, and 
the giving of the instruction in the form it was submitted to the jury, was not 
Prejudicial error. 


It is an uncontroverted fact that the insuréd was admitted to a hospital on 
February 11, 1926, and discharged two weeks later. Plaintiff admitted this fact, 
but testified that he did not know she was there for tuberculosis, and that the 
attending physician Dr. Harrison told him she was suffering from appendicitis and 
sent her to the hospital. He says she was not operated on, because she was too 
weak at the time she was there. The following certificate was admitted in evi- 
dence, by stipulation of counsel: 

“This is to certify that I treated Mary Lee Hoston of Kyle, W. Va., at the 
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request of her father Wm. Stockton, and referred her to Harrison Memorial Hos- 
pital, Kimbal, W. Va., with a diagnosis of Tuberculosis in February, 1926. I treated 
said patient before and after her return from said Hospital several times and 
found her condition serious and incurable. I have examined the records of the 
Harrison Memorial Hospital and found she was confined in said hospital from 
February 11 to February 25, 1926, and discharged unimproved. [Signed] J. A. 
Bennett, M. D.” 

The application for insurance is dated March 5, 1926, eight days after the 
girl’s discharge trom the hospital. She died February 6, 1927, of tuberculosis. 

[1] Regardless of whether the insured or the plaintiff answered the questions 
in the application, it is clear that the policy was procured by representations fraud- 
ulent in law. It must be admitted that the questions above quoted were all answered 
falsely, if not intentionally so. And it is not always necessary that the applicant 
intended to misrepresent the fact, where the fact elicited by the question is a 
material one. In Myers v. Mutual Life Insurance Co., 83 W. Va. 391, 98 S. E. 
424, point 5 of the syllabus, it was held: 

“A policy of insurance issued upon an application containing statements and 
declarations which are treated as representations will not be avoided because of 
the falsity thereof, unless they are untrue in a material regard, and are made 
with the intent to mislead or deceive, or are a statement of some material fact as 
true without its being known to be true, and which has a tendency to mislead.” 
———— v. Protective Union, 25 W. Va. 622, 52 Am. Rep. 227; 14 R. C. L. 
021. 

Were the statements of fact elicited by the questions in the application here 
involved material ones? It seems to be settled law in this state that the fact that 
a specific answer is sought and obtained in regard to a particular question is proof 
that the parties considered the matter material, and will be treated as a material 
representation. Myers v. Life Ins. Co., supra; Logan v. Life Assurance Society, 
57 W. Va. 384, 50 S. E. 529; Marshall v. Insurance Association, 79 W. Va. 121, 
90 S. E. 847; Schwarzbach v. Protective Union, supra. In the Schwarzbach Case 
it was held: 

“Though the policy be construed as not warranting the truth of the answers 
of the insured, yet if these answers to specific questions ard misrepresentations, the 
policy will be avoided, whether the court or jury regard the answers as material 
or not; for the parties by putting and answering such questions have declared, that 
they regarded them as material.” 

_ The same language is used in point 4 of the syllabus in the Marshall Case. It 
is true, as said in the Logan Case, that: 

“The terms ‘sickness’ and ‘disease’ do not mean a trifling illness nor an occa- 
sional physical disturbance resulting from accidental causes and not permanent in 
their effects, nor a temporary illness which readily yields to professional treatment 
and leaves no permanent physical injury or disorder calculated or having a tendency 
to shorten life.” s 

[2] This language was quoted from Joyce on Insurance, § 1849, which the 
author illustrates by general questions in regard to the applicant’s health in the 
past; but in section 1914 of the same work it is said: ' a 

“By making: inquiry, the fact inquired about is made material, as it is brought 
into prominence by very force of the fact that information is thereby sought con- 
cerning that particular matter; and for the same reason a matter, even though it 
is not in itself material, is made material by a specific inquiry, and in both such 
cases a misrepresentation of fact avoids the policy, as a general rule; and it is not 
necessary to show that the fact so inquired about was material to the risk.” 

The question in the application in regard to whether the insured had ever 
suffered from consumption was a specific inquiry; and it is admitted that the 
answers to the more general questions were untrue, and known to be so by the 
applicant, either the insured or the plaintiff. Legal fraud, if not actual fraud, is 
clearly established by plaintiff’s own evidence; and a directed verdict for the defend- 
ant would have had to stand. 


Whether the insured or the plaintiff answered the questions in the application, 
both knew that the answers to the general questions were untrue, and under the 
authority of the cases cited above and quoted from, a false answer to the specific 
question as to the diseases enumerated therein, whether made with the intent tc 
deceive or not, being a statement of a material fact as true without knowing tt 





cca. 
t in 
rent 
ncy 


the 
the 


ight 
con- 
zh it 
such 
; not 


ever 
+ the 
y the 
id, is 
fend- 


ition, 
r the 
ecific 
nt tc 
ng it 


Life] Woody v. Continental Life Ins. Co. 983 


to be true, must be regarded as a material representation avoiding the policy because 
of the falsity thereof. 

The judgment of the trial court setting aside the verdict of the jury will be 
reversed, the verdict reinstated, and judgment entered thereon. 


WOODY v. CONTINENTAL LIFE INS. CO. (No. 6129.) 
Supreme Court of Appeals of West Virginia. Feb. 21, 1928. 
141 Southeastern Reporter 880. 

(Syllabus by the Court.) 

1. INSURANCE—APPLICATION FOR INSURANCE IS NOT PART OF 
POLICY, UNLESS COPY THEREOF IS ATTACHED TO AND MADE 
PART OF POLICY; STATEMENTS IN APPLICATION ARE NOT WAR- 
RANTIES, UNLESS ATTACHED TO AND MADE PART OF POLICY, 
THOUGH, IF FRAUDULENT, THEY MAY GIVE RIGHT TO AVOID 
POLICY (CODE, c. 34, §§ 62, 69). 

The application upon which an insurance policy is based is not to be considered 
as part of the policy or contract between the parties, unless a copy thereof is 
attached to and made part of the policy. Statements made in the application are 
not to be treated as warranties or covenants, on account of the failure or falsity 
of which the policy may be avoided, unless it is attached to and made part of 
the policy, though representations contained in the application, if fraudulently made, 
may give the insurance company the right to avoid the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 151[2], 266.) 


2. INSURANCE—“MISREPRESENTATION” IN INSURANCE, IS FALSE 
REPRESENTATION OF MATERIAL FACT, TENDING TO INDUCE 
ENTRY INTO CONTRACT ON LESS FAVORABLE TERMS. 

A “misrepresentation,” in insurance, is a false representation of a material fact 
by one of the parties to the other, tending directly to induce such other to enter 
into the contract, or to do so on less favorable terms to himself, when without 
such representation such other party might not have entered into the contract at 
all, or done so on different terms. 

(For other cases see Insurance, Dec. Dig. § 253.) 


3. INSURANCE—OBTAINING SPECIFIC ANSWER IN LIFE INSURANCE 
APPLICATION IS ORDINARILY PROOF THAT PARTIES REGARDED 
MATTER AS MATERIAL; SPECIFIC ANSWER IN APPLICATION 
FOR LIFE INSURANCE WILL ORDINARILY BE TREATED AS MA- 
TERIAL; MISREPRESENTATION THAT INSURED HAD NOT HAD 
CANCER HELD TO PREVENT RECOVERY ON LIFE POLICY. 

The fact that a specific answer is sought and obtained to a question in an 
application for life insurance is, ordinarily, proof that the parties regarded the 
matter material, and in such case the answer will be treated as a material repre- 
sentation. Stockton v. Continental Life Insurance Co. (W. Va.) 141 S. E. 878, 
decided contemporaneously herewith. 


(For other cases see Insurance, Dec. Dig. §§ 255, 291[4], 665[3].) 

4. INSURANCE—INSURER, SETTING UP DEFENSE THAT LIFE POLICY 
WAS SECURED THROUGH FRAUDULENT MISREPRESENTATION, 
NEED NOT TENDER BACK PREMIUMS BEFORE JURY IS SWORN. 

_ In an action to recover on a policy of insurance, it is not necessary that the 

msurer, to maintain the defense that the policy was secured through fraudulent 

misrepresentations, should tender back the premiums paid before the jury was 
sworn on the trial. 
(For other cases, see Insurance, Dec. Dig. § 615.) 
Error to Circuit Court, McDowell County. 
Action by Bob Woody against the Continental Life Insurance Company, begun 
ore a justice of the peace, from whose judgment an appeal was taken. Judg- 
ment setting aside a verdict directed for defendant and awarding a new trial, and 
nen brings error. Judgment reversed, verdict reinstated, and judgment entered 
reon. 
Sanders, Crockett, Fox & Sanders, of Bluefield, for plaintiff in error. 


_ Joseph M. Crockett and Charles A. Tutwiler, both of Welch, for defendant 
im error, 
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Woops, J. This action was instituted before a justice by the beneficiary named 
in a certain insurance policy issued to Mattie Marshall by defendant company for 
the purpose of recovering the face of the policy—$300. On appeal, after having 
directed a verdict for the defendant, the circuit court of McDowell county at a 
later date set the same aside and awarded the plaintiff a new trial. The defendant 
maintains that the verdict was supported by the law and the evidence and should 
not have been set aside 

The principle defense interposed was that the policy was procured by fraudulent 
representations material to the risk, made by insured in regard to the state of 
her health. 

[1] There is no reference to the application in the policy which would suffice 
to make it a part thereof in the absence of statute; but sections 62 and 69, chapter 
34, Code, requiring policies of insurance fully and plainly to set forth the contract 
between the parties, exclude therefrom all conditions, agreements, and warranties 
not expressed in the policies themselves or in the papers attached thereto. Bowyer 
v. Continental Co., 72 W. Va. 333, 78 S. E. 1000. The failure to attach the appli- 
cation to the policy or make reference therein prevented it from being treated as 
a part of the contract, or being introduced as evidence of such contract, or from 
being used to show that certain statements therein contained were warranted to 
be true; but it did not prevent the defendant from pleading that the insured had 
made fraudulent statements as to her health, and that she thus induced the com- 
pany to issue the policy, so that it was therefore void, not as a matter of contract, 
but because of fraud in its procurement. : 

[2] A misrepresentation in insurance is a false representation of a material 
fact by one of the parties to the other, tending directly to induce such other to enter 
into the contract, or to do so unless favorable terms to himself, when without such 
representation, such other party might not have entered into the contract at all, 
or done so on different terms. So the application here is only admissible, together 
with other evidence, to prove fraud in the procurement of the policy. A false 
statement made in the application for a policy is none the less false because made 
_ therein, and if it is an element or fact in a scheme of fraud to procure the issuance 
of a policy, under circumstances under which it would not be issued, if the insurer 
had been advised of the true situation, it stands upon the same footing as if made 
in any other paper or way. Southern Life Insurance Co. v. Logan, 9 Ga. App. 
503, 71 S. E. 742; Johnson v. Insurance Co., 134 Ga. 800, 68 S. E. 731. 

Some courts hold that, even in case of a misrepresentation, the knowledge or 
intent of the applicant is immaterial; while others hold that there is no misrepre- 
sentation avoiding the policy, if the applicant was ignorant of the existence of the 
disease. The true rule in the case, of representations seems to be that, to render 
a policy void, the misrepresentations must be such as to constitute legal fraud; 
that is, if the false answer was not intentionally made, it will avoid the policy 
only where the facts are such that the assured must be determined to be stating 
his own knowldge, and not his opinion, when he should have made no statement 
if he did not know the facts. Schwarzbach v. Ohio Valley Protective Union, 25 
W. Va. 622, 52 Am. Rep. 227; 14 R. C. L. pp. 249, 250. So, if it appears from 
the questions and answers respecting the applicant’s health, construed as a whole, 
that his answers are mere expressions of opinion or belief, the falsity of one 
such answer will not avoid the policy, unless the applicant knew or should have 
known the truth of the matter, and answered in bad faith. 

The clause in the policy that is claimed to have been violated is the one that 
provides that: ; 

“This policy shall be void if upon its date and delivery the insured be not alive 
and in sound health.” 

The evidence here reveals that the insured was a negro woman, unable to read 
and write, and that the agent soliciting the policy wrote the answers in the applica- 
tion and signed her name. This policy was taken out on the 24th day of Novem- 
ber, 1924, and the insured died June 14, 1926. The information obtained by the 
application necessarily related to the previous condition of the health of the insured 
at the time of the issuance of the policv. It is contended that the insured had 
cancer at the time of taking out the policy, and later died of that malady. The 
question on the application relating to this disease reads: 


“Has the life proposed ever suffered from any of the following diseases: Con- 
sumption, asthma, spitting of blood, habitual cough, apoplexy, paralysis, pellagra, 
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heart disease, insanity, fits or convulsions, rheumatism, disease of the liver or 
kidneys, cancer, ulcers, delirium tremens, syphilis, gravel, stricture or accident of 
any kind?” 

To which question the answer “None” was given. 


It appears in evidence that the insured was admitted into a hospital on the 
14th day of September, 1923; that the disease with which she was suffering was 
diagnosed as cancer; that on the day following she was operated upon for cancer 
of the breast, and her right breast removed; that she remained at the hospital for 
a period of 23 days. Dr. Brown, surgeon and house physician of the hospital, 
continued to treat her for the disease until she' left Keystone some time thereafter, 
in 1924, and he stated that she was at that time a skeleton, emaciated, that ataxia 
had set in, that there was a depletion of the whole system, and that it was a case 


of hopeless malignancy. Assured died June 14, 1926. The claimant’s certificate 
of loss recites: 


“What was the cause of her death? Cancer of the breast. When was health 


of deceased first affected? About a year before death. How long was deceased 
confined to house by last illness? About six months.” 


The attending physician’s certificate of death states as the cause of death: 
“Carcinoma of mammary glands” (cancer). Did she know she was suffering with 
this disease? After the removal of the cancer, Dr. Jones talked to her about her 
condition while treating her, and in answer to a question, “Did she know she had 
cancer?” replied, “Yes, sir.” Another question contained in her application was: 

“Has the said life been under treatment in any dispensary, hospital, or asylum, 
or been an inmate of almshouse or other like institutions?” 


To which the assured answered, “No.” The agent who took the application 


testified that he read the two questions here considered to the assured and wrote 
the answers thereto as she made them. 


From the uncontroverted facts as outlined, the conclusion is inescapable that 
the assured, with knowledge of the fact that she had cancer, represented in her 
application that she had never suffered from such disease. Moreover, she repre- 
sented that she had never been under treatment in a hospital; whereas the fact 
was that she had been an inmate of a hospital, and had been operated upon for 
cancer therein, in less than a year before she made her application for insurance. 

[3] But are the facts misrepresented material to the risk? In this regard it 
seems to be firmly established that ordinarily by making inquiry concerning the 
existence or nonexistence of a particular fact or facts in such case, the same is 
made material, for the reason that the parties must be considered as having thereby 
for themselves, declared that any answer or answers should be regarded as material. 
3 Joyce on Insurance (2d Ed.) § 1914; Myers v. Mutual Life Insurance Co., 83 
W. Va. 391, 98 S. E. 424; Marshall v. Locomotive Insurance Ass’n, 79 W. Va. 121, 
90 S. E. 847; Schwarzbach v. Protective Union, supra; Logan v. Life Assurance 
Society, 57 W. Va. 384, 50 S. E. 529; Stockton v. Continental Life Insurance Co. 
(W. Va.) 141 S. E. 878 (decided contemporaneously herewith). The representa- 
tions here made being peculiarly within ‘the knowledge of the insured, and untrue, 
the law says she is guilty of a legal fraud, though she may not have intended to 
deceive, and her beneficiary will be bound by the effect thereof. Schwarzbach v. 
Protective Union, supra. The court was warranted in directing a verdict as to 
this phase of the case. 


[4] However, it was contended below by appellee, and is here, that appellant 
could not maintain its defense, unless it tendered back the premiums it had received 
upon the contract sued on before trial. It is defending on the ground that the 
contract was procured by fraud. A right of action for rescission or specific per- 
formance may depend upon a previous tender, but a defense that merely goes to 
the question whether the contract was void because of fraud practiced in its obten- 
tion does not depend upon a tender by the defendant of what it may have received 
under the contract. So it is a general rule that a return of the premiums is not 
essential to the avoidance of a policy, nor is its retention a waiver, where the 
insured was guilty of fraud in obtaining the policy. 14 R. C. L. § 370, title, “Insur- 
ance”; 32 C. J. § 411, “Insurance.” 


_ This doctrine finds support in most of the states of the Union, with the excep- 
tion of Indiana. While appellee relies on the case of Metropolitan Insurance Co. 
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v. Moore, 117 Ky. 651, 79 S. W. 219, we find that this case was practically overruled 
by the Court of Appeals of Kentucky in the later well-considered case of Provident 
Savings Life Assurance Co. v. Whayne’s Adm’r, 131 Ky. 84, 93 S. W. 1049, by 
the application of the general rule stated above. We do not decide, however, who 
is entitled to the premiums paid. That question is not presented. 

Judgment reversed; verdict reinstated; judgment entered on verdict. 
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FIRE 


HIRSCH-FAUTH FURNITURE CO. v. CONTINENTAL INS. CO. 
District Court S. D. Florida, Miami Division. January 31, 1928. 
No. 4 


o. 425-M. 
24 Federal Reporter (2d) 216. 

1. INSURANCE—INSURED IS ONLY REQUIRED TO PRODUCE BOOKS 
AND INVENTORIES WHEN DESIRED OR DEMANDED BY’ INSURER. 
Insured, under policy containing a standard iron-safe clause, providing that in 

the event of failure to produce books and inventories the policy shall be void, 

is only required to produce books and inventories when they are desired or demand- 
ed by insurer. 
(For other cases, see Insurance, Dec. Dig. § 335[1].) 


2. INSURANCE—INSURER HELD NOT ENTITLED TO CLAIM FORFEI. 
TURE, WHERE INSUk&D GAVE PROMPT NOTICE OF DAMAGE 


AND PREPARED PROOF OF LOSS AS EXPEDITIOUSLY AS PRAC- 
TICABLE. 


Where insured, under policy requiring written notice of damage and proof of 
loss, gave prompt notice and prepared proof of loss as expeditiously as was prac- 
ticable, though not within time specified in policy, insurer was not entitled to claim 
forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 


At Law. Action by the Hirsch-Fauth Furniture Company, formerly Hirsch, 
Fauth & Harrison, against the Continental Insurance Company, removed from a 
state court, wherein plaintiff interposed a demurrer to the pleas filed by defendant. 
Demurrer sustained. 

Shipp, Evans & Kline, of Miami, Fla., for plaintiff. 

Cockrell & Cockrell, of Jacksonville, Fla., for defendant. 

Crayton, District Judge. This action, brought in the circuit court of Dade 
county, Florida, was removed to this court. Here the plaintiff filed an amended 
declaration, alleging that during the life of the policy loss was suffered thereunder 
on account of a cyclone occurring on October 20-21, 1926. Attached to the amended 
declaration is a copy of the policy sued on, issued by the defendant through its 
Miami, Fla., agency, on October 5, 1926, insuring plaintiff for the term of one 
year against all direct loss and damage by windstorm, cyclone, and tornado, to 
an amount not exceeding $50,000, on a stock of merchandise consisting chiefly of 
furniture, carpets, glassware, china, crockery, musical instruments, stoves, and such 
other merchandise, not more hazardous, usual to their trade. The pleadings show 
that the total insurance on the stock of goods was $125,000, of which $50,000 was 
covered by the policy sued on. The declaration was in the usual form provided 
the statutes of Florida, and among other things contained the following allega- 
ions : 

“On October 21, or 22, immediately following the damage and injury, plain- 
tiff orally notified the defendant of the loss, and defendant at once sent its repre- 
sentative to the place of business of plaintiff and inspected the damage and injury, 
thereby leading plaintiff to believe that the loss would soon be settled.” 

“Some time during the latter part of November, or the first of December, 
1926, plaintiff requested of the defendant an extension of time for the filing of 
formal written proof of loss, explaining that the proof of loss was intricate and 
dificult to prepare. Plaintiff at that time requested defendant to send some one 
to look over and inspect the goods. This the defendant refused to do. 

“Plaintiff, with all practicable dispatch after the occurrence of the damage 
above set forth, prepared written proof of loss, signed and sworn to by the assured, 
as required and designated by said policy. This proof of loss plaintiff, on Decem- 
ber 20, 1926, deposited in the post office at Miami, Fla., under sufficient cover of 
postage and properly addressed to Stembler Insurance Agency, Inc., defendant’s 
agent, who wrote the policy, which proof of loss was actually received from the 
post office by the defendant on December 23, 1926.” 

The defendant interposed no demurrer, but filed the following eight pleas: 

_ (1) Plaintiff did not produce for the inspection of defendant the books and 
inventories required to be produced and kept, by that part of the policy sued on 
headed “Iron-Safe Clause.” 
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(2) Plaintiff did not, within 10 days after said tornado, give notice in writing 
to the defendant of the loss and damage. 

(3) Plaintiff did not furnish to the defendant a complete inventory of the 
destroyed, damaged, and undamaged property, stating the quantity and cost of each 
article and. the amount named therein. 

(4) Plaintiff did not, within 60 days after said tornado, furnish to the defend- 
ant the proof of loss mentioned in the contract sued upon. 

(5) Plaintiff did not furnish the proof of loss required by the contract 
sued on. 

(6) Defendant denies that on October 21 or 22, 1926, plaintiff orally notified 
defendant of the loss. 

(7) Defendant denies that at once, following October 21 or 22, 1926, defendant 
sent its representative to the place of business of plaintiff and inspected the damage 
and injury. 

(8) Defendant denies that on October 21 or 22, 1926, plaintiff orally notified 
the defendant of the loss, and defendant denies that defendant at once sent its 
representative to the place of business of plaintiff and inspected the damage and 
injury, and defendant denies that it led plaintiff to believe that the loss would 
soon be settled. 

Plaintiff demurred to each of these pleas, and now, after having considered 
the many authorities, both state and federal, cited by the counsel for the parties, 
the court has come to the conclusion that there are only two propositions neces- 
sarily involved in the solution of this controversy on the pleadings, namely: 

Is an insured required to produce the books and inventories, unless they are 
desired or demanded by the insurer? 

Is a policy of insurance rendered inoperative, under all circumstances and con- 
ditions, by failure of the assured to give prompt written notice of the damage, 
and strictly within the 60 days to make written proof of loss? 

If these questions be determined according to the contention of the defendant, 
then the demurrers should be overruled. If the conclusion be in favor of the 
plaintiff, the demurrers should be sustained. 

[1] 1. The policy of insurance sued on contains what is known as the “stand- 
ard iron-safe clause,’ which, among other things, provides that, in the event of 
failure to produce the books and inventories for inspection of the company, the 
policy shall become null and void. The authorities seem to be in agreement on 
the proposition that an ifisured is only required to produce the books and inventories 
when they are desired or demanded by the insurer. In fact, it would be difficult, 
if not impossible, for an insured to produce the books and inventories for inspec- 
tion unless and until the insurer would designate what particular books or inven- 
tories it desired, and indicate some one. to whom such books and inventories could 
be produced for such inspection. 

In the case of Kahnweiler v. Phenix Ins. Co., 67 F. 483(3), the Circuit Court 
of Appeals of the Eighth Circuit held: “When neither party demanded an arbitra- 
tion, such [arbitration clause] was to be deemed waived by both.” The Supreme 
Court of the United States, in the case of Liverpool, London & Globe Ins. Co. v. 
Kearney, 180 U. S. 132, 21 S. Ct. 326, 45 L. Ed. 460(6), held: “Failure of an in- 
sured to produce the books and inventory as required by a policy of fire insurance 
under penalty of forfeiture means a failure to produce them * * * when called for.” 
Also, to same effect, see German Alliance Ins. Co. v. Newbern, 25 Okl. 489, 106 P. 
826, 28 L. R. A. (N. S.) 337. I think, therefore, that plaintiff’s demurrer to de- 
fendant’s first plea should be sustained. [2] 2. Following the fact of the policy sued 
on, are 179 lines containing various exceptions and provisos; lines 95 to 108, in- 
clusive, being as follows: 

“Requirements in-Case of Loss.—The insured shall within ten days give notice 
in writing, to this company, of any loss or damage, protect the property from fur- 
ther damage, forthwith separate the damaged and undamaged personal propetry, 
put it in the best possible order, furnish a complete inventory of the destroyed, 
damaged and undamaged property, stating the quantity and cost of each article and 
the amount claimed thereon; and, the insured shall, within sixty days after the 
windstorm, cyclone or tornado, unless such time is extended in writing by this com- 
pany. render to this company a proof of loss, signed and sworn to by the insured, 
stating the knowledge and belief of the assured as to the following.” 

it will be observed that in these lines (95 to 108) no forfeiture is provided for 
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failure to give the notice or make the proof of loss as required therein. At the end 
of the policy, contained in lines 157 to 175, inclusive (some 50 lines below the above. 
quoted lines), appears the following: 

“When Loss Payable—The amount of loss or damage for which this company 
may be liable shall be payable after satisfactory proof of loss, as herein provided, 
is received by this company and ascertainment of the loss or damage is made either 
by agreement between the insurd and this company expressed in writing or by the 
filing with this company of an award as herein provided. 

“Suit.—No suit or action on this policy, for the recovery of any claim, shall be 
sustainable in any court of law or equity unless all the requirements of this policy 
shall have been complied with, nor unless commenced within twelve months next 
after the windstorm, cyclone or tornado, provided that where such limitation of 
time is prohibited by the laws of the state wherein the policy is issued, then and in 
that event no suit or action under this policy shall be sustainable unless commenced 
within the shortest limitation permitted under the laws of such state.” 

In the opinion of the court, the validity of all of the seven (2 to 8, inclusive) 
remaining pleas of the defendant hinges on the proposition as to whether or not 
the courts, in considering exceptions or forfeiture clauses in insurance policies, will 
construe them strictly and in favor of the insurer, or whether such clauses will be 
construed liberally and in favor of the assured. If all forfeiture clauses are to be 
construed strictly, and in favor of the insurance company under all circumstances 
and conditions, then I think that the demurrers to these pleas (2 to 8, inclusive) 
should be overruled. On the other hand, if the construction to be placed thereon 
is liberal, or in favor of the assured, then these’ demurrers should be sustained. In 
the opinion of the court, the determination of this question will be decisive of the 
demurrers to the remaining pleas of the defendant. 

Forfeiture clauses are, of course, incorporated in insurance policies by insur- 
ance companies for thein own benefit. The promise to pay—the inducement to the 
insured—is generally in large letters and figures, on the front page, and the for- 
feiture clauses printed in small type on the back. 

It will be observed, from the clause above quoted, that the loss and damage is 
payable after satisfactory proof of loss as provided by the policy is received by 
the company. It will likewise be observed that it is nowhere specifically stated that, 
unless written notice is given and proof of loss' received, the policy is void. There 
is no attempt to make the time of giving these notices, the essence of the contract. 
In the case of Wallace v. German-Amer. Ins. Co. (C. C.) 41 F. 742, it was held: 

“If the words employed, of themselves, or in connection with other language 
used in the instrument, or in reference to the subject-matter to which they relate, 
are susceptible of the interpretation given them by the assured, although in fact 
intended otherwise by the insurer, the policy will be construed in favor of the as- 
sured. As the insurance company prepares the contract, and embodies in it such 
conditions as it deems proper, it is in duty bound to use language so plain and clear 
that the assured cannot mistake or be misled as to the burdens and duties thereby 
imposed upon him.” 

Judge Taft, when on circuit, speaking for the court in the case of Manufactur- 
ers’ Accident Ind. Co. v. Dorgan (C. C. A.) 58 F. 945; 22 L. R. A. 620, said: 

“It is a well-settled rule in the construction of insurance policies of this char- 

acter, which the insured accepts for the purpose of covering all accidents, to con- 
Strue all languag: used to limit the liability of the company, strongly against the 
company. Policies are drawn by the legal advisers of the company, who study 
with care the decisions of the courts, and, with those in mind, attempt to limit as 
narrowly as possible the scope of the insurance. It is only a fair rule, therefore, 
which courts have adopted, to resolve any doubt or ambiguity in favor of the in- 
sured and against the insurer.” 
_ In using these words, the learned judge stated an accepted rule of construc- 
tion, for in numerous cases in the Supreme Court of the United States, as well 
as the appellate courts of the states, the same rule is laid down There seems to 
be no conflict as to this. It would have been quite easy for the company to state 
specifically, had it so intended, that time was of the essence of the contract. It 
did not do so. 


In construing a policy similar to this, the Nevada court has recently made a 
thorough and apparently exhaustive search of the authorities. That court, in the 
case of Clark v. London Assurance Corp., 44 Nev. 359, 195 P. 809, said: 
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“It may be said at the outset that there are two lines of authority on the 
question of whether or not the failure to make proof of loss within the 60-day 
period bars recovery. Judge Van Fleet, in S. F. Savings Union v. Western A. Co. 
[C. C.] 157 F. 696 (decided in 1907), said that the courts were evenly divided on 
this point. Since that time, in keeping with the progressive spirit of the age, the 
current of authority has been strongly in favor of the rule that such a failure 
is not of itself sufficient to deny the right of recovery. It is the contention of 
appellant that no circumstance will excuse a delay beyond the 60-day period in 
rendering the proof of loss. That such a view would be a harsh, one to take goes 
without saying. In case a building which is covered by a policy similar to the one 
in question should catch fire through no fault of the insured, and in an effort to ex- 
tinguish the fire he should be so injured as to be rendered helpless and uncons- 
cious, for more than 60 days, and a total loss should ensue, would any one except 
defendant say there could be no recovery? In reply to the suggestion that the 
insured, who, being insane, failed to file proof of loss within the time limit stated 
in the policy, could not recover, it was said that such a proposition is too repug- 
nant to justice and humanity to merit serious consideration (Germania Fire Ins. 
Co. v. Boykin, 12 Wall. 433, 20 L. Ed. 442); and the doctrine thus stated has been 
approved (Woodmen A. Ass’n v. Pratt, 62 Neb. 673, 87 N. W. 546, 55 L. R. A. 
291, 89 Am. St. Kep. 777; Houseman v. Home Ins. Co., 78 W. Va. 203 88 S. E. 
1048, L. R. A. 1917A, 299; Metropolitan Casualty Ins. Co. v. McAuley, 134 Ga. 
165, 67 S. E.. 393).” 

In that opinion a number of authorities are cited, sustaining the proposition that 
failure to give the notice and to file the proof of loss within the time required 
does not work a forfeiture of the policy, but has the effect only of extending the 
time within which the action can be brought—60 days after such proof is finally 

‘ven. The court remarked that the modern current of authorities was “strongly 
favor of this rule.” 

The late Judge Beverly D. Evans, a short time prior to his going on the bench 
of the United States District Court of Georgia, while a member of the Supreme 
Court of that state, in a case before that court involving the construction of a 
policy containing a clause similar to this, concurred in the opinion of the court 
in the case of Harp v. Fireman’s Fund Ins. Co., 130 Ga. 726, 61 S. E. 704, 14 Ann. 
Cas. 299, in which it was said° 

“Under this provision time .s not of the essence of the contract as to the furn- 
ishing of proofs of loss. The policy does not provide that no suit can be main- 
tained unle-s there is a full compliance with its requirements, but it provides that 
no suit can be maintained until after a full compliance; and in the decisions of some 
of the courts, this difference is made a matter of importance in determining wheth- 
er or not a failure of such compliance within the time specified by the policy works 
a forfe*ture thereof. 4 Cooley’s Briefs on Ins. 3370, and cases cited. On page 
3369 of the same work the following doctrine is announced: ‘The weight of au- 
thority, however as already stated, seems to support the rule that neither a pro- 
vision that the loss shall not be payable until after the stipulated proofs have been 
furnished, nor the provision that no action shall be maintainable until after such 

mpliance with the policy, will render the furnishing of proofs within the stipu- 
lated time a condition precedent. Rather do such provisions, by their phraseology 
indicate an intention that the pavment of Icss snall be merely postponed until the 
proofs are furnished.’ ” 

Prior to his going on the federal bench of North Carolina, Judge Connor, in 
speaking for a unanimous court, in the case of Gerringer v. North Carolina Home 
Ins. Co., 133 N. C. 407, 45 S. E. 773, said: 

“The failure to furnish proofs of loss within 60 days after a fire, as required 
by a standard fire insurance policy, providing that, if fire occur, the assured shall 
give notice of the loss within 60 days, unless the time was extended in writing by 
the company, and declaring that no suit on the policy shall be sustained. until after 
full compliance by the assured with the foregoing requirement, nor unless com- 
menced within 12 months after the fire, did not work a forfeiture of the policy, 
but, unless waived, no action can be maintained until after the filing of the proof 
of loss.” 

In the case of Kahnweiler v. Phenix Ins. Co. (C. C.) 57 F. 562, the court 
held, as stated in the headnote: “Failure to furnish proof of loss within 30 days 
after a fire, in accordance with the provision of, an insurance policy providing that 


ee we es ee ee DO 





lired 
- the 
ally 
ngly 


ench 
‘eme 
of a 
‘ourt 
Ann. 


urn- 
lain- 
that 
ome 
eth- 
orks 
page 
au- 
pro- 
been 
such 
ipu- 
logy 
the 


r, in 
ome 


‘ired 
shall 
z by 
fter 
‘om- 
licy, 
roof 


ourt 
days 
that 


Fire] Hirsch-Fauth Furniture Co. v. Continental Ins. Co. 991 


persons sustaining loss or damage by fire shall forthwith give notice of such ‘loss, 
and within 30 days thereafter render a particular and specific account thereof, does 
not work a torfeiture of the policy, but merely delays the date when the loss will 
become payable.” Also see Tabor v. Royal Ins. Co., 124 Ala. 681, 26 So. 252. 

In view of the fact that Judge Connor, in the North Carolina case, and Judge 
Coleman, in the Nevada case, both above referred to, so thoroughly reviewed the 
cases, both state and federal, the court is content to refer to the many authorities 
cited in those cases, without undertaking to’ review them all. While it would seem 
that these authorities are sufficient, attention is directed to the fact that insurance 
comes under the police power of the state, does not come under the commerce 
clause, and is not always governed by the rules applicable to commercial transac. 
tions generally. Each state has the right and power to establish its own public 
policy—not in conflict, of course, with the public policy of the country as a whole. 
Each state acts for itself as to its police power. 

The Supreme Court of the United States, in the case of Hartford Fire Ins. 
Co. v. Chicago, M. & St. P. R. Co., 175 U. S. 91, 20 S. Ct. 33, 44 L. Ed. 84, said: 

“Questions of public policy, as affecting the liability for acts done, o- upon 
contracts made and to be performed, within one of the states of the Union—when 
not controlled by the Constitution, laws or treaties of the United States, or by the 
principles of the commercial or mercantile law, or of general jurisprudence, of 
national or universal application—are governed by the law of the state as expres- 
sed in its own Constitution and statutes or declared by its highest court.” 

Judge Sanborn, in the case of U. S. v. Trans-Mo. Freight Ass’n (C. C. A.) 
58 F. 58, 69, 24 L. R. A. 73, says on page 82 of 24 L. R. A.: 

“It is with the public policy of to-day, as illustrated by public statutes and 
judicial decisions, that we have now to deal. In considering that subject, we are 
not to be governed by our own views of the interests of the people, or by general 
considerations tending to show what policy would probably be wise or unwise. Such 
a standard of determination might be unconsciously varied by the personal views 
of the judges who constitutes the court. The public policy of the nation must be 
determined by its Constitution, laws, and judicial decisions.” 

_ Basing its holding on a decision of the highest court of Pennsylvania, the Third 
Circuit Court of Appeals, in the case of Supreme Council Am. L. of H. v. Getz, 
112 F. 119, held: “A contract of * * * insurance is to be construed in accordance 
with the laws of the state where made.” In a learned opinion filed by United 
States District Judge Walter Evans, in the case of Hurt v. Employers’ Liability 
Corp. (C. C.) 122 F. 828, this same view is adhered to. 

It will, therefore, be seen that the courts are in agreement on the proposition 
that to ascertain the public policy or the police power of the state, reference is 
made not only to the Constitution and statues, but to the decisions or holdings of 
the highest courts of the state. The Supreme Court of Florida has had occasion 
in three different cases to construe this clause of the policy, and has invariably held 
against the forfeiture. 

In the case of Hartford Fire Insurance Co. v. Redding, 47 Fla. 228 (9), 37 So. 
63 (9), 67 L. R. A. 518, 110 Am. St. Rep. 118, the court held: “The requirements 
in the standard insurance policy that the insured shall give notice of loss and make 
proofs of loss, are conditions precedent to the right to sue, but a failure to give 
the notice or to make the proofs within the time stipulated will not invalidate the 
policy or work a forfeiture of the rights of the insured, in the absence of a stipu- 
lation to that effect, but will merely postpone the day of payment where such notice 
is given and proofs of loss made within such time as will enable the insured to 
bring this suit within the time limited by the policy.” Also to same effect see 
National Un. F. & I. Co. v. Cone, 80 Fla. 265 (1), 85 So. 913, and Indian River 
State Bank v. Hartford Fire Ins. Co. 46 Fla. 283 (10) 35 So. 228 (10). It would 
seem, therefore, that Florida is committed on this proposition. 


Much stress is laid by the learned counsel for the defendant on the opinion 
of that great jurist, Judge Call, in the case of Bank of So. Jacksonville v. Hart- 
ford Fire Ins. Co. (D. C.) 1 F. (2d) 43. No one acquainted with the long and 
able service of Judge Call, on the state and federal benches, can lightly pass by any 
opinion rendered by him. He was always honest, learned, and firm in interpret- 
ing and applying the law. His recent death is a distinct loss, not only to Florida, 
but to the federal bench. When that distinguished judge was on the state bench, 
the Supreme Court of Florida reversed his holding in a case similar to the instant 
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one, styled Indian River State Bank v. Hartford Fire Ins. Co., 46 Fla. 283 (10), 

35 So. 228 (10). But that most estimable judge remained “of the same opinion 

still,” notwithstanding the Supreme Court of Florida has uniformly held this 

clause in a policy does not work a forfeiture. : 

In the case now under consideration, the court does not find it necessary, how- 
ever, to take issue with the holding of Judge Call just above referred to. We 
are relieved of that by the allegations contained in the declaration, and which are 
set out in extenso in the first part of this opinion. According to the declaration it 
appears that the plaintiff in this case did everything it could reasonably have been 
called upon to do to comply with the provisions of the policy. It gave prompt no- 
tice, and prepared the proof of loss as expeditiously as was practicable. 

It appears from the pleadings and the policy sued on that the total insurance 
aggregated $125,000, and that this large stock of goods consisted of many and var- 
ious items. Necessarily it required much effort and time to properly prepare the 
proof of loss. The cyclone causing the loss was most destructive. It naturally 
disarranged affairs and made it difficult and tedious to comply with all of the pro- 
visions and niceties of policies of insurance. And while the court is of the opinion 
that in a case like this it should follow the pronouncements of the Supreme Court 
of the state rather than the opinion of the District Judge, still in this case there 
is not necessarily any conflict with thé opinion of Judge Call. It would seem, 
therefore, that in this case no forfeiture can reasonably be claimed by the com- 
pany. . 

[3] 3. In an action such as this a plea to the effect that “no notice was given or 

proof of loss served in compliance with the terms of the policy” is one that must 

be pleaded in abatement and not in bar. See Kahnweiler v. Phenix Ins. Co. (C. C. 

A.) 67 F. 483; Rosser v. Georgia Home Ins, Co., 101 Ga. 716, 29 S: E. 286; Joyce 

on Insurance, § 3282. 

Under these authorities the court is of the opinion that the plaintiff's demur- 
rers to the defendant’s several pleas (1 to 8, inclusive) should be sustained; and 
the order will be entered. 

McNEIL et al. v. CONNECTICUT FIRE INS. CO. OF HARTFORD, CONN. 

District Court, W. D. Tennessee, W. D. January 20, 1928. No. 982. 
24 Federal Reporter (2d) 221. 

1. INSURANCE—INSURED CANNOT CLAIM MUTUAL MISTAKE IN 
FIRE POLICY IN HIS NAME ALONE, COVERING PROPERTY 
OWNED WITH WIFE BY THE ENTIRETY AND CONTAINING SOLE 
AND UNCONDITIONAL OWNERSHIP CLAUSE. 

Insured cannot claim mutual mistake of fact, where both he and agent knew 
fire policy contained sole and unconditional ownership clause and also knew that 
the policy was made out in insured’s name alone, whereas he was owner with wife 
by the entirety. 

(For other cases, see Insurance, Dec. Dig. § 143[5]). 


3. INSURANCE—HUSBAND, IN TENNESSEE IS “SOLE AND UNCONDI- 
TIONAL OWNER” OF REAL PROPERTY HELD WITH WIFE BY THE 
ENTIRETY, WITHIN TERMS OF FIRE POLICY. 

_ Under the law of Tennessee, which on that subject is the common law, the 

interest of a husband in real property, title to which is held by him and his wife 

by the entirety, is “unconditional and sole ownership,” for purposes of insurance. 
(For other cases, see Insurance, Dec. Dig. § 282[5]). 
In Equity. Suit by Errol McNeil and others against the Connecticut Fire 

Insurance Company of Hartford, Conn. Decree for complainant. 

Longstreet Heiskell, of Memphis, Tenn., for plaintiff McNeil. 

R. Lee Bartels, of Memphis, Tenn., for defendant. , e 

Anderson, District Judge. The complainant herein is Errol McNeil, a citizen 
and resident of Fayette county, Tennessee, and the respondent is a foreign fire in- 
surance company incorporated under the laws of Connecticut, and a sum in excess 
of the jurisdictional amount is involved. The suit began in the chancery court of 

Shelby county, Tennessee, and was removed to the United States District Court by 

respondent. It was tried on the equity side, because the bill asks for equitable re- 

lief; i. e., the reformation of an insurance policy on the ground of mutual mistake 
in stating the ownership of the property insured and subsequently destroyed by 
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fire. But in reality it turns on the purely legal question of whether “the sole and 
unconditional ownership in fee” clause of the standard fire insurance policy was 
breached, which was the sole defense raised in the trial of the case, and the sub- 
sequent arguments, oral and written. 

Facts. 

The facts are as follows: 

Errol McNeil is a telegraph operator, married, with a wife and one child. His 
wife has no property, and no separate income or source of income. In 1925 he 
purchased out of the savings from his salary a residence in Sommerville, Tenn. 
He took title to this property in the name of himself and wife, Lillian McNeil, as 
“tenants by the entirety.’ While in the courthouse having the deed registered, he 
was solicited by a young woman insurance agent for the fire insurance on his 
new home, and he gave her the business. A few days later she sent the policy to 
him, made out in the name of 4. McNeil, and in the policy was the following 
clause : 

“This entire policy shall be void if the interest of the insured be other than 
unconditional and sole ownership, or if the subject of insurance be a building on 
ground not owned by the insured in fee simple.” 

At the end of the first year the young woman agent called up McNeil and 
solicited the renewal, obtained it, and remailed the policy to him, made out, as the 
first one, to E. McNeil, with no reference to Lillian McNeil. McNeil paid the re- 
newal premium; some months later the home. took fire and was totally destroyed. 
The testimony shows that to rebuild the house as it stood would cost in the neigh- 
borhood of $10,000. 

The insurance company does not contend that, if the policy had been asked for 
in the name of E. and Lillian McNeil as tenants by the entirety, it would have re- 
fused to write it, or that the premium would have been greater, or the risk, as a 
matter of fact contradistinguished from law, any greater, but rests on two proposi- 
tions: (1) That the title of McNeil as tenant with his wife by the entirety was not 
the sole and unconditional ownership required by the policy; and (2) that, the title 
not being in McNeil as sole and unconditional owner, the policy under its plain 
terms and provisions is void. 

Mutual Mistake. 

[1] The prayer for a reformation of the policy on the ground of “mutual mistake” 
can be disposed of summarily, for the reason that there was no mutual mistake. 
The young woman agent knew she made out the policy in the name of EF. McNeil, 
and the complainant knew that the policy was made out in his name. McNeil pre- 
sumably knew the policy contained the “sole and unconditional ownership” clause, 
and certainly knew that the title to the insured property was in himself and wife 
as tenants by the entirety. The mistake, if any, was a mistake of law, in assum- 
ing that under the law of Tennessee a husband is the sole and unconditional owner 
of property held by him and his wife as tenants by the entireties, for insurance 
purposes. 

[2] Therefore the sole question left for consideration is this: “What is the title of 
a husband to property held by him and his wife as tenants by the entirety, under the 
law of Tennessee?” This court, of course, is bound by the Tennessee decisions, as 
to the nature and character of the title to property in Tennessee. The United 
States Circuit Court of Appeals for this, the Sixth, circuit, expressly so held in 
Sims v. American Insurance Co., 296 F. 115. This opinion, by the way, was writ- 
ten by the present presiding judge’ of this circuit, was on appeal’ from this District 
Court, and involved the same “sole and unconditional ownership” clause as is in- 
voked in this case, and it held in effect: 


“Tt is also said that the existence of any liability was conditioned upon the po- 
sition by the insured of the ‘sole and unconditional ownership,’ and that the stat- 
ute does not purport to modify or affect this condition, and a “Massachusetts case 
is cited (Ballard v. Globe, 237 Mass. 34, 129 N. E. 290), apparently construing an 
identical statute in that state, and holding that the existence of an outstanding legal 
title was a good defense. Here again we find ourselves concluded by the Tennes- 
see decisions. Without quoting from them at length, they impliedly, if not ex- 
Pressly, hold, and approve other cases which directly rule, tha t the purchaser under 
such a contract as here appears, having paid or being liable for the entire purchase 
Price, is the equitable owner of the property and is entitled to call himself, for in- 
surance purposes, the sole and unconditional owner. While these cases are con- 
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struing insurance contracts, they are nevertheless declaring the nature and charac- 
ter of the title which the contract vendee has to property, real or personal, having 
a situs in Tennessee. This determination of the character of this title would affect 
other contracts as well as those of insurance, and it is binding upon the federal 
courts.” Bondurant v. Watson, 103 U. S. 281, 26 L. Ed. 447, Sims v. Am.,, etc., 
Ins. Co. (C. C. A.) 296 F. 117. 

This is an amplification of the rule in the above-cited case of Bondurant v. 
Watson, in which the Supreme Court of the United States used the following lan- 
guage: 

“The decisions above cited, establishing as they do a rule of real property in 
the state of Louisiana, are binding on this court, and are conclusive of this case.” 

So let us examine the Tennessee decisions as to tenants by the entirety, for 
they are, if they establish the nature of the title, “binding on this court and con- 
clusive of this case.” 

Tennessee Law as to Tenants by Entirety. 
[3] The law of Tennessee, as to tenants by the entirety is purely the old common 
law. In this age of the Nineteenth Amendment, rights of woman, feminism, women 
office holders, and general emancipation of the sex, it is almost shocking to learn 
that in one form of conveyancing, “the husband and wife are as one person in 
law,” and the husband is that one person: “the legal existence of the wife” being 
“incorporated into that of the husband.” 

Ames v. Norman, decided in 1857, and reported in 4 Sneed (36 Tenn.) 683, 70 
Am. Dec. 269, very fully sets out the Tennessee, and of course, the common law 
as to tenants by entirety. Judge McKinney delivered the opinion of the court and 
Judge McKinney is frequently referred to in later Tennessee decisions as a great 
common.law Judge. Says the Supreme Court of Tennessee in that case in des- 
cribing this estate: 

Page 691: “First. By the common law, the husband and wife are as one 
person in law; the legal existence of the wife is incorporated into that of the hus- 
band; arid though, in modern times, exceptions to this doctrine have been introduced, 
the general principle still exists. As one of the necessary results of this unity of 
persons in husband and wife, it has always been held that where an estate is con- 
veyed or devised to them jointly, they do not take in joint tenancy; constituting one 
legal person, they can not be vested with separate or separable interests; they are 
said, therefore, to take by entireties; that is, each of them is seized of the whole 
estate, and neither of a part. * * *” as : 

Page 692: “From the peculiarity of this tenancy, the unity and indivisibility of 
the seizin, there is some confusion in the cases respecting the power of the husband - 
alone to make any conveyance or disposition of the land thus held during their joint 
lives, and also as to the right of creditors of the husband to subject the same to 
the satisfaction of the husband’s debts. But upon examination of the authorities 
it appears to be settled that during their joint lives the husband may dispose of 
the estate. He may lease or mortgage it, or it may be seized and sold upon execu- 
tion for his debts. The doctrine, properly understood, is that the liusband, without 
the wife’s joining him in the conveyance, can not alien the estate, so as to affect 
the interest of the wife in case she survives him, as in that event she will be entitled 
to the whole. * * * ” 


Page 693: “It seems, therefore, that notwithstanding the peculiar nature of 
this tenancy, the husband, during the coverture, acquires substantially the same 
rights, and power of disposition of the estate thus held, that he does in regard 
to the wife’s individual estate owned by her at the time of her marriage. Con- 
sequently it follows that the husband, without the consent or concurrence of the 
wife, can charge such estate at law with his debts; that he may transfer it; that 
it may be seized and sold by his creditors. But the assignee of the husband, or 
purchaser at execution sale, can acquire no other or greater interest than was 
vested in the husband; and, consequently, he holds in subordination to the contingent 
right of the wife, who, in case she survives the husband, becomes absolute owner 
of the whole estate. So, on the other hand, if the husband survives, the purchaser 
from him or at execution sale becomes owner in fee of the entire estate. [Rogers 
v. Grider,] 1 Dana, 242; [Barber v. Harris,] 15 Wend. 615; [Jackson v. Mc-Con- 
nell,] 19 Wend. 175 [32 Am. Dec. 439.] * * * ” . 5 

Page 697: “The defendant by his purchase became invested with the right of 
the husband as it existed at the time of the sale; that is, a right to occupy an 
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to enjoy the profits of the land as owner during the joint lives of the husband and 
wife, subject to the contingency that, if the complainant survives her former hus- 
band, his estate will then terminate, but, if the husband survives, he will become 
absolute owner of the whole estate.” 

In other words, in Tennessee the sole interest of the wife in an estate by 
entireties is a contingent right of survivorship. Otherwise the ownership of the 
husband is absolute and his control complete. 

To the same effect, see Taul v. Campbell, 7 Yerg. (15 Tenn.) 319, 27 Am. 
Dec. 508, decided in 1835. In that case, where land was held by husband and wife 
by entireties, the wife predeceased the husband, and her heirs set up a claim to 
what they alleged to be her share. The court held (page 333): “The effect of 
a deed for land to husband and wife has been settled beyond controversy by the 
common law for centuries. They take but one estate, as a corporation would 
take, being by the common law deemed but one person.” 

Turning to more modern cases, Gill v. McKinney, 140 Tenn. 549, page 558, 205 
S. W. 416, 418, decided: “The estate is an incident of marriage which grew out 
of the legal union of husband and wife. It arose from the disability of the wife 
on account of marriage, and could not exist without it. Because she had no legal 
existence she could not take an equal moiety with her husband, but being named 
with him as grantee in the deed, it was so unjust for her not to take it at all, 
the judges thought she must take in event she survived her husband. In that 
case her legal existence would be restored to her,” etc. * * * “So the estate is a 
creature of the common law and is an incident of marriage.” In another portion 
of the decision the court quotes Ames v. Norman, 4 Sneed, 683, 70 Am. Dec. 269, 
cited above, with approval, pays a tribute to the common-law learning of Judge 
McKinney, and says: “The above description of such an estate was accepted as 
the law in this state (Tennessee) and in so far as we are advised it has never 
been doubted since.” 


This court knows of nothing since 1917 which would change the nature of 
the estate in Tennessee. 

In Hux v. Russell, also decided in 1917, reported in 138 Tenn. 272, 197 S. W. 
865, a building on property owned by husband and wife as tenants by entirety was 
damaged in its rental value by an explosion of dynamite, and the husband alone 
brought suit to recover damages. It was held that the recovery was a personal 
demand on the husband’s part. “The husband could maintain action of trespass 
or case without joining his wife,” etc. 

For a general description of the common-law estate by entirety, which is 
identically the Tennessee estate by entirety, see 13 R. C. L. 1125, art. 144: 

“In this regard it must be remembered that at common law a husband by 
marriage acquires, during coverture, the usufruct of all the real estate which his 
wife has, in fee simple, fee tail, or for life; that he has the further right to 
reduce her personal estate to his possession, to sue for her chattels and upon her 
choses in action in*his own name, and to dispose of her personal property as he 
may think fit. The same power which enables a husband to obtain possession and 
control of the wife’s estate, when held*by her in severalty, entitles him to a similar 
power over her interest in like property held by herself and husband in entire- 
ties. Therefore, on principle, and it is generally so held at the common law, the 
husband could dispose of the possession of real estate held by entireties, and he 
could mortgage and otherwise incumber such real estate; and his grantee or mort- 
aagee thereby acquired rights which were paramount to the rights of the wife 
during the life of the husband, and subordinate only to her claim as survivor. So it 
is held that the husband has the right to make a lease which will be good against 
the wife during .coverture and will fail only in the event of his wife surviving 
him, and a lease by the husband alone has been held sufficient to support ejectment 
though the wife did not join in ‘the lease.” 

So in Tennessee a husband owning realty by the entirety may mortgage it, 
lease it, transfer possession, sell it without the wife joining in the conveyance, 
subject, of course, to the risk the purchaser runs of the contingent right of the 
wife becoming vested by the prior death of the husband, collect all rents, take all 
Profits, sue alone in trespass or case, and, if he die pending the suit, the recovery 
Passes to his estate, and not to the surviving wife, and act in all matters as though 
he had a sole and unconditional title to the property. 

Is insuring the property the one exception to his “sole and unconditional owner- 
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ship”? I think not. If he can rent it, sell it, give it away, enjoy its profits, sue 
alone for damages to it, and the recovery pass to his personal representative, why 
can he not insure it in his name? Is there any reason why a different rule ‘should 
be applied to an insurance transaction than to the other incidents of ownership? 

What is the reason of the “sole and unconditional ownership” clause? Says 
26 Corpus Juris, 172, art.‘209: 

“The ownership of insured is sole and unconditional when no ‘other person 
has any other interest in the property as owner, and the quality of the 'estate is 
not limited or affected by any condition. In other words, the interest of insured 
must be completely vested, and of such a nature that he alone will sustain the 
entire loss if the property is destroyed. If the insured has, under claim of right, 
the exclusive use and enjoyment of the entire estate in the property, without asser- 
tion ‘of adverse title by another, his interest is properly described as sole and 
unconditional ownership, although his title may be defective.” 


_ Applying the above statement of the law to the instant case, what ‘do we 
find? First, that the entire loss must fall on Errol McNeil. The property was 
paid for out of his own money, and, if restored, must be restored by his own 
money. Second, clearly and unquestionably he has “under claim of right,” accord- 
ing to all the Tennessee decisions and under the common law, “the exclusive use 
and enjoyment of the entire estate in the property” (subject to the contingent right 
of survivorship in the wife), without assertion of adverse title by another. Does 
not this make him a sole and unconditional*owner for insurance purposes? 

This is the reasoning of the Tennessee Supreme Court in Hughes v. Insurance 
Co., 147 Tenn. 170, 246 S. W. 25, 28 A. L. R. 797: 

“But whether the title be legal or equitable, the interest of the assured is the 
same, so far as it affects‘the contract of insurance. ‘The purpose of this provision 
is to prevent a party, who holds an undivided or contingent, but insurable, interest 
in properety, from appropriating to'his own use the proceeds of a policy, taken 
upon the valuation of the entire and unconditional title, as if he were the sole 
owner, and to remove from him the temptation to perpetrate fraud and crime. 
For without this (provision as to sole and unconditional ownership) a person 
might thus be enabled to exceed the measure of an actual indemnity. But, where 
the entire loss, if the property is destroyed by fire, must fall upon the party insured, 
the reason and purpose of this provision does not seem to exist; and in the absence 
of any particular inquiry as to the specific nature of the title, or of any express 
stipulation in the policy that the insured held the legal or equitable title, either 
being available to secure an entire unconditional and sole ownership, the provision 
referred to can, we think, have no force to defeat the plaintiff’s recovery in this 
case.’ ” Imperial, etc., Ins. Co. v. Dunham, 117 Pa. 460, 12 A. 668, 2 Am. St. Rep. 
686; Hughes v. Miller’s Ins. Co., 147 Tenn. 171, 246 S. W. 23, 28 A. L. R. 797. 

One of the cases relied on by respondent is Western Assurance Co. v. White 
(decided in 1926 by the Supreme Court of Arkansas) 171 Ark. 733, 286 S. W. 
804, 48 A. L. R. 349, which at first blush seems to flatly hold that the estate by 
the entirety does not permit the husband to insure ‘as “sole and unconditional owner.” 
This case, however, is based on, and cites as its authority, Branch v. Polk, 61 “Ark. 
388, 33 S. W. 424, 30 L. R. A. 324, 54 Am. St. Rep. 266, where the court con- 
sidered the effect on estates by the entirety of the provision of the Constitution 
and statutes which had enlarged the rights of married women. The court said 
in the White Case, at page 806 (171 Ark. 737): : 

“It follows, therefore, that the husband has no longer, as at common law, 
control over the interest of his wife in an estate by the entirety, but‘ she has the 
right to an equal and separate enjoyment of the proceeds derived from such an 
estate.” 

In other words, an estate by the entirety being diametrically opposite in Arkan- 
sas to one in Tennessee, the rule is, of course, just to the contrary. We are 
considering a Tennessee case, where the common law, as to estates in entirety, does 
te and therefore the case cited by respondent is a strong authority for com- 
plainant. 

The respondent is attempting to set up a strictly technical defense, which works 
a forfeiture of a contract of insurance made in good faith, and to put the burden 
of a loss by fire on the owner of a house who honestly thought it fully insured. 
It cannot complain if it runs afoul of a technical and obsolete estate, based on 
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medieval conceptions of the effect of matrimony, which happens to still linger on 
in Tennessee. 

Holders of fire insurance policies, however, should take warning. In this case 
McNeil, of course, when he had title made by entireties, knew nothing of its legal 
peculiarities. He might just as easily have had the title made to himself and wife 
as joint tenants, and his policy, taken out in good faith, and renewed in good faith, 
on which he relied to protect the fruit of his life’s earnings in a humble capacity, 
would have been void. If I am mistaken in my interpretation of the Tennessee law 
and its application to this policy, then it is void. 

Holders of fire insurance policies should carefully scrutinize them, and, if 
necessary, have them construed by lawyers. Above all, they should patronize only 
established and intelligent agents, who know the insurance business, and not give 
their fire policies to attractive young ladies, who need the premium commissions, 
but know no other features of the business. Whatever may be thought of the 
ethical policy, or, in the long run, the business policy, of technical defenses to 
honest losses, fire insurance companies have a perfect right to make them, and 
continually do so. Modern civilization, with its high standard of living, is largely 
dependent, both for its material security, and most certainly for the peace of mind 
of its inhabitants, on insurance. The holder of an insurance policy taken out in 
good faith, without false representation or rather fraudulent representation on his 
part, should be able to rest easy on its security. He can not do this without vigi- 
lantly perusing his policy, and without consulting and doing business with high- 
class insurance agents, who know their business, and know how, and are anxious 
to protect their customers. The amateur lawyer and the amateur doctor have done 
much harm in time past, and the amateur fire insurance agent is in the same class. 

In accordance with this opinion, let a decree be prepared, giving judgment to 
complainant, with costs, for $4,500 with interest at 6 per cent. The prayer for 
the statutory penalty of 25 per cent. of the face of the policy is denied. Penalties 
should only be enforced where the defense is without merit on its face, and cer- 
tainly the instant case presents a nice question of law. 


NIAGARA FIRE INS. CO. v. MeCORD. 
Circuit Court of Appeals, Seventh Circuit. 
March 1, 1928. 

No. 3932. 

24 Federal Reporter (2d) 491. . 

1, INSURANCE—EVIDENCE DID NOT RAISE ISSUE FOR JURY WHE- 
THER INSURED TOLD INSURER’S AGENT HE HAD MORTGAGED 
PROPERTY, AND INSURED RELIED ON AGENT’S PROMISE TO 
MAKE INDORSEMENT. 

In action on fire insurance policy, evidence did not raise issue for jury as to 
whether insured told insurer’s agent that he had placed mortgage on property, and 
insured relied on agent’s promise to make indorsement on policy. 

(For other cases see Insurance, Dec. Dig. § 668[15].) 


2. INSURANCE—IN ACTION ON FIRE INSURANCE POLICY, PLAINTIFF 
HAD BURDEN OF PROVING THAT INSURER’S AGENT HAD POS- 
SESSION OF POLICY WHEN MORTGAGE WAS PLACED AS 
CLAIMED. 

In action on fire insurance policy, in which plaintiff claimed that insurer’s agent 
was given policy before, and did not return it until after, mortgage was placed 
on property, burden was on plaintiff to prove that agent had possession of policy 
when mortgage was placed. 

(For other cases see Insurance, Dec. Dig. § 646[5].) 

3. INSURANCE—EVIDENCE DID NOT RAISE ISSUE FOR JURY ON 
WHETHER INSURER’S AGENT WAIVED PROVISION OF FIRE 
INSURANCE POLICY REQUIRING ‘WRITTEN CONSENT TO MORT- 
G AGE. 

In action on fire insurance policy, evidence did not raise issue for jury as to 
whether insurer’s agent, who took plaintiff’s application, waived provision of policy 
requiring written consent on policy, where insured property becomes mortgaged. 


(For other cases see Insurance, Dec. Dig. § 668[15].) 
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4. INSURANCE—EVIDENCE DID NOT RAISE ISSUE FOR JURY WHE. 
THER FIRE INSURER WAIVED PROVISION REQUIRING CONSENT 
TO MORTGAGE, BECAUSE NOT TENDERING PREMIUM SOONER. 
In action on fire insurance policy, evidence showing that insurer tendered 

repayment of premium within reasonable time after it knew that insured had placed 

mortgage on insured property without written consent of insurer, indorsed on 
policy, did not raise issue tor jury as to whether insurer, waived provision requiring 
written consent because of failure to tender premium sooner. 

(For other cases, see Insurance Dec. Dig. § 668[15].) 


5. INSURANCE—INSURED PLACING MORTGAGE ON PROPERTY WITH- 
OUT INDORSEMENT ON FIRE INSURANCE POLICY, DID SO AT 
HIS PERIL. 

_ Where insured knew it was necessary to have insurer’s consent to mortgage on 

insured property, and left policy with agent for that purpose, and knew that policy 

was to be sent to company for purpose of getting it, if insured, either before or 
after receiving policy back from insurer’s agent, without indorsement, placed 
mortgage on property, he must be held to have done so as his peril, 

(For other cases, see Insurance Dec. Dig. § 330[1].) 


In Error to the District Court of the United States for the District of 
Indiana. 

Action by John A. McCord against the Niagara Fire Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Reversed and remanded. 

Burke G. Slaymaker, of Indianapolis, Ind., for plaintiff in error. 

Harry G. Neff, of Anderson, Ind., for defendant in error. 

Before Alschuler, Evans, and Page, Circuit Judges. 

__ Pace, Circuit Judge. Reversal is asked of the judgment against defendant, plain- 
tiff in error, for the amount of a fire loss under, its policy, issued to plaintiff, 
defendant in error. 

The policy provided, among other things: “If the property * * * shall hereafter 
become mortgaged * * * without written consent hereon, * * * this policy shall be 
null and void.” And also: “No one shall have power to waive any provision or 
condition of this policy, except such as by the terms of this policy may be the 
subject of agreement added hereto, nor shall any such provision or condition be 
held to be waived, unless such waiver shall be in writing added hereto.” 

All the facts. except those testified to by plaintiff and his son, are stipulated. 
The policy, the fire on September 11, 1924, and the loss adjustment of $4,002.50, 
are admitted, as is the placing of the mortgage on February 11, 1923, so that 
plaintiff’s reply raises the only issue. It avers that plaintiff told the agent of 
defendant that he had made a mortgage, and requested the defendant, through its 
agent, to indorse upon said policy (a) a permit to execute said mortgage, and (b) 
a loss clause; that the defendant, through said agent, expressly agreed that it 
would place upon the policy the written consent requested; that defendant then 
had possession of said policy; that plaintiff relied upon that agreement and believed, 
until the fire, that it had been complied with; that after placing the mortgage, and 
until the fire, plaintiff paid the defendant, through its agent at Anderson, Ind., the 
yearly premium, and defendant, through its said agent, with full knowledge of the 
mortgage, received said premiums and applied them to its own use. 

Plaintiff testified: That in January, before placing the mortgage in February, 
he went to the company’s local agent at Anderson, Ind., Robert Webb, “and told 
him I wanted to put a mortgage on it, and asked him what about it,” and says: 
“He [Webb] told me to bring the policy in and he would send it to the company. 
That two weeks before placing the mortgage he took the policy to Webb, and told 
him then that he was giving the mortgage to the Frankton Bank. When asked if 
he said anything about indorsing the loss clause on the policy, he replied: “I just 
told him where I was getting the money, you know. After that I placed the 
mortgage on the land. At that time I had possession of the policy. After I gave 
it to Webb, I went in there in a few days.” That was followed by the question 
and answer: “QO. Where was the policy when you put the mortgage on the prop- 
erty? A. Mr. Webb had it. Mr. Webb maintains an insurance office in the city 
of Anderson, and during all this time was maintaining that office there.” 

When asked if he had any notice of any limitation on Webb’s authority to 
act for the company, he replied: “No, sir; I didn’t. I didn’t know anything about 


Fire 


it; O1 
I kne 
date | 
after 
7 
That 
ant’s 

[ 


the n 
expre 
wholl 
policy 
then 

make 
of cc 
\ 
faith 
and 
edge 

furth 
by th 
he di 
to ar 
must 
indicé 
he w 
the it 
sen 
it un 
a str 
the n 
were 
sion, 

tiff’s 

t J 
of th 


ii 
with 
accep 
for t 


tende 
answ 
is to 
of it 
] 
“Not 
void, 
persc 
The 





Fire] Niagara Fire Ins. Co. v. McCord 999 


it; only I know he was the agent, and that he insured me. That was about all 
I knew.” He also said: “This policy was to run three years.” Referring to the 
date of the mortgage, he said: “I made payment of the premiums upon the policy 
after that time.” 

The son corroborated his father only as to the giving of the policy to Webb. 
That is all the evidence other than the stipulated facts. The court denied defend- 
ant’s motion for an instructed verdict. 

[1] Clearly the allegations of the reply that plaintiff told Webb he had placed 
the mortgage on the property is disproved by the evidence. That there was an 
express promise by any one that there would be an indorsement on the policy is 
wholly unsupported. The only promise Webb made was that he would send the 
policy to the company. That, in itself, negatives any idea that he or any one 
then waived or intended then to waive anything. As there was no agreement to 
make any indorsement, the allegation that plaintiff relied on such a promise is, 
of course, not sustained. 

Whether there is any support for the averment that plaintiff believed in good 
faith up to the time of the fire that there had been some kind of an endorsement, 
and whether there is support for the averment that the company, with full knowl- 
edge of the mortgage, accepted and retained premiums, are questions that need 
further consideration of the facts. Conditions in policies are frequently not read 
by the insured, and, if read, are often confusing. Plaintiff nowhere suggests that 
he did not understand the conditions of his policy. If his pleaded reply amounts 
to anything, we must believe that he knew the conditions, and exactly what he 
must do to keep within their terms, if he incumbered his property. His testimony 
indicates that he understood an indorsement was required. When Webb told him 
he would send the policy to the company, he did not even suggest that Webb make 
the indorsement, or that Webb had any authority to do so. 

[2] The argument is that Webb was given the policy before, and did not return 
it until after, the mortgage was put upon the property, and that that is in itself 
a strong presumption of waiver. That assumes that Webb had the policy when 
the mortgage was placed, that Webb knew when it was placed, and that his acts 
were the company’s acts. The burden was upon plaintiff to prove who had posses- 
sion, of the policy, when the mortgage was placed. The evidence, all out of plain- 
tiff’s mouth, is quite as strong that plaintiff had the policy, as it is that Webb had 
t. There is no evidence that Webb or the company, ever knew, prior to the filing 
of the complaint, when, if at all, the mortgage was placed. 

{3] The stipulated facts show that Webb was the agent at Anderson, Ind., 
with authority to receive and transmit to the company’s office in Chicago, IIl., for 
acceptance or rejection, applications for insurance, together with money or notes 
for the premium if given to him. Webb had no policy blanks, and wrote no con- 
tract of insurance. When applications were accepted by the manager in Chicago, 
he there made up and sent the signed policy to Webb, to be countersigned and 
delivered. For his premium, plaintiff gave to Webb, with the application, $74.74 
in cash and a note, payable in four installments, of $74.72 each, on December 1, 
1922, 1923, 1924 and 1925. The note was payable to the company at its Chicago 
office, and plaintiff paid the installment due December 1, 1923, after the mortgage 
was placed on the properties in the previous February. 

Although the averment of the reply is that after the mortgage date he paid 
Premiums through Webb, his testimony is: “I made payments of premiums upon 
the policy after that time.” The stipulation is that the installments were paid to 
the defendant. There is no evidence that Webb had auhtority to, or did, collect 
and receipt for for premiums. On no theory, under this record, can anything done 
by Webb be construed as a waiver. 

[4] The final question is: Was there a waiver because of a failure to repay or 
tender the premium before it was tendered and paid into court under defendant’s 
answer? We have carefully searched the record to find what, if anything, there 
is to show that defendant knew of the mortgage at a date earlier than the filing 
of its answer, and we find nothing. 


Plaintiff’s proof of loss was signed and sworn to October 2, 1924. It states, 
“Nothing has been done * * * to violate the conditions of this policy or render it 
void,” and also states that the property belonged to him, “and no other person or 
persons had any interest therein, except as follows.” No exceptions are shown. 
The jurat makes plaintiff say: “No material fact is withheld that the said company 
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should be advised of.” If, then, a repayment of the premium was necessary, which 
we do not decide, the tender was made within a reasonable time after defendant 
knew the mortgage was on the property. 

[5] There is no evidence whether Webb sent the policy to the company or not, 
or, if he did, what communication the companv sent back, other than the unindorsed 
policy. No one promised plaintiff that consent to mortgage the property would 
be given. Plaintiff knew that it was necessary to have that consent, and that the 
policy was to be sent to the company for the express purpose of getting it. ‘here 
is no evidence that either Webb or the company kept the policy an unreasonable 
length of time, and admittedly plaintiff had it in his possession again before the 
fire, and must have known that there was no indorsement upon it. Under those 
circumstances, if plaintiff, either before or after he received the policy back, placed 
a mortgage upon the property, he must be held to have done so at his peril. With 
the unindorsed policy in his possession, he could not have believed in good faith, 
until after the loss by fire, that the policy had been indorsed. 

We are of opinion that the court Should have instructed a verdict for the 
defendant. 

[6] Defendant has ‘been so unreasonably prodigal and prolix in making its 
record and in its briefs that we are of opinion that it should have no costs in this 
court. Plaintiff as a witness was asked less than a dozen questions, and his son 
half as many, and if they had been connected up they would have been competent. 
They do not cover more than two pages of the record, and yet they are spread 
over 42 pages, because to each question defendant interposed.an identical objection 
two pages long. All the testimony of both the McCords is set out in full in 
defendant’s brief, and, apparently fearing that this court could not find a two-page 
long objection, repeated 16 times in a 150-page record, it is set out in full in 
the brief, followed by nearly two pages that tell where it may be found. The 
stipulated facts are quoted in full. Thirty-seven errors are assigned. All are relied 
on, and all are reprinted in full in the brief. There are many other things in the 
record and the briefs that make them unjustifiably long. 

The judgment is reversed, and the cause remanded, but without costs of this 
court to plaintiff in error. 


MISSISSIPPI FIRE INS. CO. v. PERDUE. (4 Div. 340.) 
Supreme Court of Alabama. March 22, 1928. 
116 Southern Reporter 142. 
1. INSURANCE—COVENANTS IN FIRE POLICY REQUIRING TAKING OF 
INVENTORY AND KEEPING BOOKS ARE VALID AND FAILURE TO 
SUBSTANTIALLY COMPLY WITH THEM AVOIDS POLICY. 


Covenants in iron-safe clause of fire insurance policy on stock of merchandise 
requiring taking of inventory and keeping of books are valid provisions for protec- 
tion of insurer and failure to comply with them substantially and in good faith 
avoids policy. 

(For other cases see Insurance, Dec. Dig. § 335[2, 3].) 

2. INSURANCE—CONDITIONS SUBSEQUENT IN FIRE POLICY RE- 
QUIRING TAKING INVENTORY AND KEEPING BOOKS ARE TO BE 
CONSTRUED FAVORABLY TO INSURED. 

Covenants in iron-safe clause of fire insurance policy on stock of merchandise 
requiring taking of inventory and keeping books, being in nature of conditions 
subsequent, are to be construed favorably to insured. 

(For other cases see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—REQUIREMENT IN FIRE POLICY FOR KEEPING OF 
BOOKS REQUIRES NO PARTICULAR FORM OF BOOKKEEPING. 
No special form of bookkeeping by insured is required to comply with provisions 

in fire policy on stock of merchandise requiring keeping of books. 

(For other cases see Insurance, Dec. Dig. § 335[3].) 

4. INSURANCE—INSURED, UNDER FIRE POLICY ON MERCHANDISE 
REQUIRING KEEPING OF BOOKS, MAY EXPLAIN SYSTEM EM- 
PLOYED AND IDENTIFY BOOKS. 


Under fire insurance policy on stock of merchandise requiring insured to keep 
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books, insured may by parol testimony explain system employed and identify books 

relating to business. 

(For other cases see Insurance, Dec. Dig. § 335[3].) 

5. INSURANCE—WHETHER FIRE INSURANCE POLICY ON STOCK 
OF MERCHANDISE WAS FORFEITED BY FAILURE TO SUBSTAN- 
TIALLY COMPLY WITH. IRON-SAFE CLAUSE HELD FOR JURY. 
Facts held not to warrant finding as matter of law that fire insurance policy 

on stock of merchandise had been forfeited by insured’s failure to comply with 

provisions in iron-safe clause requiring taking of inventory and keeping of books 
of insurance, but question was for jury on conflicting evidence. 
(For other cases see Insurance, Dec. Dig. § 668[4].) 

6. INSURANCE—INSURER HAS BURDEN OF SHOWING POLICY WAS 
FORFEITED BY BREACH OF CONDITION SUBSEQUENT. 

_ Insurer has burden of showing forfeiture of fire insurance policy by breach 
of = subsequent in iron-safe clause requiring taking of inventory and keeping 
Ot DOOKS. 

(For other cases see Insurance, Dec. Dig. § 646[2].) 


Appeal from Circuit Court, Covington County; Walter B. Jones, Judge. 

Action on a policy of fire insurance by W. L. Perdue against the Mississippi 
Fire Insurance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 

Steiner, Crum & Weil, of Montgomery, and Powell, Albritton & Albritton, of 
Andalusia, for appellant. 

Marcus J. Fletcher, of Andalusia, for appellee. 

30uLDIN, J. The main questions presented on this appeal relate to. alleged 
breach of the promissory warranty or condition subsequent in the iron-safe clause 
of a policy of fire insurance issued upon a stock of merchandise, wherein the 
insured covenanted to take an inventory of the stock and to keep a set of books 
clearly showing a complete record of business transacted, including purchases and 
sales, both for cash and credit, from the date of the inventory. The contract 
was in the standard form set out in the opinion in Hanover Fire Ins. Co. v. 
Wood, 213 Ala. 132, 104 So. 224, 39 A. L. R. 1436. 

Plaintiff produced and submitted to the insurer his inventory and books after 
the loss. The originals are sent up by order of the trial court, and we are to 
deal with their sufficiency as a substantial compliance with the contract. 

The inventory, dated July 11, 1924, two days after the date of the policy, 
is on a pencil tablet showing an itemized list, giving the number of articles of each 
kind, a brief description, the price per unit, with totals run out aggregating in 
all $2,178.15. The criticism of this inventory is directed to pages 9 to 14, inclusive, 
covering dress goods sold by the yard, aggregating in value about one-third the 
stock. Each piece or bolt is listed giving number of yards and price per yard, 
but is described merely as “cloth.” 

Appellant insists it must show the kind of cloth, such as calico, gingham, sateen, 
serge, etc. The book showing credit sales gives kind of goods, name of purchaser, 
and price, but no date of sale. A separate list headed “cash sales” appears on a 
small ledger showing gross amount of each day’s cash sales, but no list of articles 
sold for cash. On the same ledger appear the several purchases of new goods, 
giving dates, names of jobbers, and amount of each purchase, but no itemized 
list of articles. Original itemized invoices of these purchases were produced and 
also sent up. Did these defects or omissions in the inventory and account books 
avoid the policy as matter of law, and entitle the defendant to. the affirmative charge? 
_ [1,2] Covenants of this character are valid provisions for the protection of the 
insurer, and a failure to comply therewith substantially and in good faith avoids 
the policy. At the same time, being in the nature of a condition subsequent, the 
Provision is to be construed favorably to the insured. 

[3, 41 No special form of bookkeeping is required. The elaborate system of 
bookkeeping necessary to show the state of a big business would be wholly unsuited 
to the small business of a country store. The inexperienced and untrained may 
formulate his own plan, provided it shows the essential facts. He may, by parol 
testimony, exnlain the system employed and identify the books relating to the busi- 
ness. Plaintiff had opened the business at Heath in May, took out the insurance 
in July, and the fire occurred in August following. In explanation of the credit 
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accounts on the day book or blotter on which they appear, plaintiff's evidence was 
to the effect that he ran a cross mark through the accounts so far as they repre- 
sented sales prior to taking the inventory, and the items not crossed out represented 
subsequent sales. Although the items were undated, the book, thus explained, if 
a true memorial of such business, clearly disclosed the amount of subsequent sales. 
Credit sales, according to the book, were quite nominal in amount. 

In entering the piece goods on the inventory as “cloth” the plaintiff merely 
followed the description in the invoices received from the jobber or wholesaler. 
The point is made that this does not give information as to the correctness of the 
values per yard, and opens the door for fraud. If it did show items of “gingham” 
for example, this would by no means show whether the value of this particular 
piece was correctly stated in the inventory. 

A pair of shoes may be worth $1 or $10, a suit of clothes $10 or $50. If 
an inventory must give details by which the true value of each item may be deter- 
mined, and whether at variance with the value as given on the inventory, a wholly 
impractical amount of descriptive data would be required. 

We cannot say the keeping of an itemized account of each cash sale, the same 
as a credit sale, is contemplated in running a business of this sort. The books 
show sales of soft drinks, chewing gum, candy, cigarettes, and numerous five and 
ten cent items. In Everett-Ridley-Ragan Co. v. Traders Ins. Co., 121 Ga. 228, 
48 S. E. 918, 104 Am. St. Rep. 99, referred to in our case of Hanover Fire Ins. 
Co. v. Wood, 213 Ala. 132, 104 So. 224, 39 A. L. R. 1436; it appeared cash receipts 
for each day from all sources, including payments on past-due accounts and other 
sources, were entered in gross. This gave no information as to amount of cash 
sales for the day. This fact is made the basis of the decision. This Georgia case 
quotes an Arkansas case to the effect that cash sales must be itemized on the books, 
but declares the rule in Georgia to be a more liberal one. Dealing with the ledger 
showing subsequent purchases as above stated in connection with invoices in evi- 
dence, a case is presented similar to Fidelity-Phoenix Ins. Co. v. Williams, 200 
Ala. 678, 77 So. 156, except in the Williams Case the invoices were destroyed by 
fire. The court said: ‘ 

“If the records insured kept. viz., inventory taken in January, 1914, invoices, 
ledger, cash book (from January 1, 1914, to October 16, 1914) and the succeeding 
cash book had been preserved by being kept in the safe at night, he would have 
saved from the fire a sufficient record to have met the exactions of this feature of 
his contract.” 

In London Assurance Corp. v. Poole, 212 Ala. 109, 101 So. 831, the authorities 
were reviewed, what was there said supports the view that the inventory and books 
here involved were a substantial compliance with the iron-safe clause. 

It appears plaintiff had no experience in such matters, and the inventory was 
taken and books kept upon the advice of the insurance agent who inspected the 
stock, wrote the policy, and called his attention to its provisions in this regard. 
Only about sveen weeks elapsed from the issuance of the policy until the loss by 
fire. The record shows total sales of little more than $400 during this time. 

The inventory and books, aided by explanation of the method of keeping them, 
furnished information whereby any intelligent person could promptly ascertain, 
without other parol information, the quantum and value of the stock and the 
extent of the loss. This is the primary purpose of the provision. Such documents 
are merely the declarations of the insured kept in course of business. As a 
preventive of fraud, the insurer has the benefit of a contemporaneous record which 
good business suggests the insured shall keep for his own purposes, and not leave 
open to conjecture the amount of the loss after it occurs and when the interest 
of the insured tempts to exaggerate claims. 


[5] The genuineness of the books themselves, whether they were in fact kept 
as claimed, the correctness of them, if genuine, the honest conduct of the business 
in usual course, and whether the stock was corruptly and fraudulently burned, were 
all issues of fact properly submitted to the jury upon evidence sharply in conflict 
on some points. We cannot declare as matter of law the insurance was forfeited 
for breach of the iron-safe clause. Pennsylvania Fire Ins. Co. v. Malone (Ala. 
Sup.) 115 So. 156; Hanover Fire Ins. Co. v. Wood, 213 Ala. 132, 104 So. 224, 39 
A. L. R. 1436; London Assurance Corp. v. Poole, 212 Ala. 109, 101 So. 831; 
Insurance Co. of North America v. Williams. 200 Ala. 681, 77 So. 159; Fidelity 
Phoenix Ins. Co. v. Williams, 200 Ala. 678, 77 So. 156; Queen Ins. Co. v. Vines, 
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174 Ala. 568, 57 So. 444; Day v. Home Ins. Co., 177 Ala. 600, 58 So. 549, 40 L. 
R. A. (N. S.) 652; Georgia Home Ins. Co. v. Allen, 119 Ala. 436, 24 So. 399. 

[6] The court correctly instructed the jury that the burden was on defendant 
to show forfeiture of the policy by breach of a condition subsequent of this char- 
acter. 26 C. J. p. 516. 

[7, 8] There was evidence that Mrs. Tadlock, wife of the owner of the store 
which was burned, stated in the presence of the crowd on the night of the fire 
that old Perdue burned it, and, if he did not put it back or pay for it, they would 
beat him out of the insurance. Mrs. Tadlock appeared as a witness for defendant. 
Plaintiff’s counsel in argument said: “No doubt, the insurance company heard of 
those statements by Mrs. Tadlock and took advantage of it.’ There was some 
evidence of an unfriendly attitude of the adjuster at the time he examined the 
books and inventory. 

The argument complained of does not purport to’ state a fact, but rather an 
inference. Rather liberal rules ‘must be allowed counsel in drawing inferences 
before the jury. The statement here is not so manifestly foreign to the case 
as to warrant a reversal therefor, however improbable any imputation of bad 
faith on the part of the defendant company. The good faith of both parties and 
their witnesses was a matter open to the inquiry of the jury in ascertaining the 
truth of the case. 

[9] In the face of wide conflict in the testimony, many witnesses on each side 
giving .opposing evidence on material matters, the action of the trial court in 
refusing a new trial upon the ground that it was contrary to the great weight of 
the evidence will not be disturbed. 

Affirmed. 


Anderson, C. J., and Sayre and \Gardner, JJ., concur. 


HOME INS. CO., NEW YORK, v. LATIMER. (No. 2668.) 


Supreme Court of Arizona. Feb. 13, 1928. 
a NSU Beer DMINISTRATOR WAS ONLY 
. INSURANCE—DECEASED INSURED’S ADMINI : 
; PERSON WHO COULD SUE ON FIRE INSURANCE POLICY (CIV. 

CODE 1913, pars. 400, 401). ; ; 

Where insured property was destroyed by fire after insured’s death, insured’s 
administrator was the.only person who could bring suit on policy; the administrator 
having right to sue under Civ. Code 1913, pars. 400, 401, as trustee of an express 
trust, and administrator must protect interests of creditors.and heirs. 

(For other cases see Insurance, Dec. Dig. § 624[1].) ali sal nl 
7. INSURANCE—WHERE INSURED DIED BEFORE FIRE, AND 
ASSIGNED RIGHTS IN RESIDUE PROPERTY OF ESTATE, THERE 

WAS NO CHANGE IN TITLE OF INSURED PROPERTY EXCEPT 

THAT EFFECTED BY DEATH, AND INSURED’S ADMINISTRATOR 

COULD RECOVER ON FIRE INSURANCE POLICY (CIV. CODE 1913, 

pars. 400, 401, 904, 967, 1046, 1069). ; 

Where insured died before property was destroyed by fire, and heirs assigned 
some right in property of estate, not determinable until final settlement of accounts 
and entry of order of distribution, there was no change in title, interest, or posses- 
sion of insured property except that — by — of insured, on yo eet 
as personal representative of insured and trustee of an express trust, could recover 
on /fire insurance policy under Civ. Code 1913, pars. 400, 401, 904, 967, 1046, 1069. 

(For other cases see Insurance, Dec. Dig. §§ 328[11], 624[1].) a shinies 
8. INSURANCE—WHERE INSURER OFFERED TO PAY FIRE INSUR- 

ANCE NECESSARY TO DISCHARGE DECEASED INSURED’S DEBTS 

ONLY, DAMAGES OF 15:PER CENT. OF AMOUNT OF LOSS WERE 

PROPERLY AMPOSED (CIV. CODE 1913, par. 3441). 

Insurer’s offer to pay fire insurance, or so much thereof as was ‘necessary 
to discharge debts of deceased insured’s estate, if any there were, was a conditional 
offer,'and not to full extent of defendant’s liability and hence damages of’15 per 
cent. of amount of loss were properly imposed under Civ. Code 1913, par. 3441. 


(For other cases see’ Insurance, Dec. Dig. § 602.) 
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9. INSURANCE—WHERE INSURER OFFERED TO PAY FIRE INSUR- 
ANCE NECESSARY TO DISCHARGE DECEASED’S INSURANCE 
DEBTS ONLY, INSURER WAS LIABLE FOR ATTORNEY FEES (CIV. 
CODE 1913, par. 3441). 

Where insurer offered to pay fire insurance or so much thereof as was neces- 
sary to discharge debts of deceased insured’s estate, if any there were, insurer 
was liable for attorney’s fees under Civ. Code 1913, par. 3441, since it was a 
conditional offer and not to full extent of defendant’s liability. 

(For other cases see Insurance, Dec. Dig. § 602.) 


10. INSURANCE—WHAT IS REASONABLE ATTORNEY’S FEE TO BE 
PAID BY INSURER FAILING TO PAY LOSS SUSTAINED, UNDER 
STATUTE, IS QUESTION OF FACT TO BE DETERMINED FROM 
EVIDENCE (CIV. CODE 1913, par. 3441). 

What is a reasonable attorney’s fee under Civ. Code 1913, par. 3441, providing 
that insurance company, which fails after demand on it to make payment of loss 
sustained, shall be liable to pay holder of policy “all reasonable attorney’s fees for 
prosecution and collection of such loss,” is a question of~fact that must be deter- 
mined upon evidence. 


(For other cases see Insurance, Dec. Dig. § 668[1].) 


11. INSURANCE—ATTORNEY’S FEE OF $500 ALLOWED PLAINTIFF 
SUING ON FIRE INSURANCE POLICY HELD NOT UNREASONABLE 
UNDER EVIDENCE (CIV. CODE 1913, par. 3441). 

Attorney’s fee of $500 allowed plaintiff in action on fire insurance policy, under 
Civ. Code 1913, par. 3441, where insurer refused to pay to full extent of its lia- 
bility, could not be held unreasonable and excessive, ‘where evidence was all to 
effect that services rendered by counsel for plaintiff were reasonably worth that 
sum. 

(For other cases see Insurance, Dec. Dig. § 665[1].) 


Appeal from Superior Court, Gila County; C. C. Faires, Judge. 

Action by John R. Latimer, as administrator of the estate of Jane G. Dell- 
inger, deceased, against the Home Insurance Company, New York. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

Maurice Blumenthal of Phoenix, for appellant. 

Charles L: Rawlins, Cullen A. Little, and George H. Rawlins, all of Globe, 
for appellee. 

Ross, C. J. November 13, 1924, Jane G. Dellinger died intestate, seized with 
the title to a house and lot situate in Globe, Ariz., and she left heirs at law. The 
house, which was insured by her for three years, from February 28, 1924, in the 
Home Insurance Company, New York, for $1,200, loss, if any. payable to Jane 
G. Dellinger, owner, was destroyed by fire on May 16, 1926. On June 22, 1925, 
the plaintiff, Latimer, qualified as administrator and took possession of all the 
property of the estate, including the insured building, and continued in possession 
of the same until it was destroyed. Proof of loss having been made, defendant 
refused payment, and the administrator brought this suit. 


It is provided in one clause of the policy that it shall be void “if any change, 
other than the death of an insured, take place in the interest, title, or possession 
of the subject of the insurance * * * whether by legal process or judgment or by 
voluntary act of the insured, or otherwise.” It is also provided in the policy 
that the word “insured,” wherever it occurs, shall include the legal representative. 

On the face of the pleadings (the answer and reply) it appears that before 
the fire the heirs of the insured “assigned all of their right, title, and interest in 
and to the property belonging to the estate of the decedent,” and this raises the 
only question in the case on the merits. 

The trial was before the court, and resulted in a judgment for the total loss, 
15 per cent. statutory damages, and attorney fees of $500. The defendant has 
appealed. 

On the merits, the legal proposition is, Did the assignment by the heirs of 
their right, title, and interest in the property of the estate before the destruction 
of the insured property render the policy void as to such interest? The law on 
this proposition—and to it we shall go directly, disregarding immaterial contentions 
of a procedural nature—may be stated to be as follows: The policy of insurance 
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issued to Dellinger was a contract of indemnity agaist fire loss by her, and, in 
case of her death, against fire loss by the creditors of her estate and also her 
heirs, so long as their interest in the insured property remained unchanged by acts 
of theirs, 

[1] Upon the death of the insured, the ownership of the property was changed 
by operation of law. It became vested in the heirs, subject to the payment of the 
debts of the estate, the expenses of administration, and the allowance to the family. 
Paragraph 904, Civil Code 1913. It is made the duty of the administrator to take 
possession of the property of the estate, both real and personal, pending the admin- 
istration (paragraph 967, Civil Code), and to care for and preserve the same (para- 
graph 1069, Id.). 

(2, 3] This is not a contest between the heirs and creditors as to how the 
proceeds of the policy should be disposed of, or to whom; it is between the insur- 
ance company and the, personal representative, who, under the terms of the policy, 
succeeded to the procedural rights of the insured. The administrator is the only 
person who could bring the suit. The creditors could not sue; neither could the 
heirs, the contract not having been with them. Although they are the:real parties 
in interest, their interests must be protected by the administrator if by any one. 
The’right of the administrator to sue is preserved by paragraphs 400 and 401, 
Civil Code, as a trustee of an express trust, the cestuis que trustent being the 
heirs and the creditors. The contract of insurance did not attach to the realty and 
did not pass as an incident to a conveyance or transfer of the title to ‘the land 
(Wyman v. Wyman, 26 N. Y. 253), but its validity unded 'the terms of the policy 
depends upon the title of the insured property not being changed to another except 
through the death of the insured. If the assignment of their right, title, and interest 
in the property of the estate by the heirs had the effect of conveying the title 
obtained by them through inheritance to their assignee, the provision of the policy 
against the change of title and interest would be violated. 

[4, 5] The contract of assignment relied upon by defendant to effect that 
result was not put in evidence. We have no way of knowing what operating words, 
if any, it contained. We do not understand that i: was a conveyance by deed of 
the real property inherited by the heirs at law, but an assignment of their right, 
title, or interest in and to any residue of the property of the estate after the pay- 
ment of the debts and expenses of administration. Such must have been the finding 
of the trial court, as without it the judgment would have been otherwise, the pre- 
sumption being in favor of the existence of facts to support the judgment. The 
assignment, we take it, was of some right in the property of the estate not determ- 
inable until the final settlement of the accounts and the entry of the order of 
distribution. Such an assignment would not convey any interest in the lot occupied 
by the building or the building itself, as the latter partook of the nature of the lot. 

[6] It has been settled by this court that no title or interest in the realty 
can be transferred except by a deed of conveyance. Paragraph 1046, Civil Code; 
Maconchy v. Delehanty, 11 Ariz. 366, 95 P. 109, 17 L. R. A. (N. S.) 173, 21 Ann. 
Cas. 1038. In other words, an assignment of realty must be by deed. 

[7] Under the facts as they appear, we conclude that there was no change in 
the title, interest, or possession of the insured property except that effected by the 
death of the insured, and that the administrator, as the personal representative of 
the insured and the trustee of an express trust, was entitled to ask for and recover 
the loss occasioned by the fire. 

[8] The defendant contends that its offer to pay the insurance, or so much 
thereof as was necessary to discharge the debts of the estate, if any there were, 
should relieve it from the 15 per cent. penalty provided by the statute. As we 
have seen, such offer was no offer under the law. It is not as though the defendant 
had made a good-faith offer to the extent of its liability under the statute. Since 
it was a conditional offer and not to the full extent of defendant’s liability, the 
damages of 15 per cent. of the amount of the loss was properly imposed. Germania 
Fire Ins. Co. v. Bally, 19 Ariz. 580, 173 P. 1052, 1 A. L. R. 488; Springfield Fire 
& Marine Ins. Co. v. Goodgame, 20 Ariz. 425, 181 P. 190. 

[9-11] For the same reason, the defendant contends that attorney fees should 
have been denied. ‘This position is as untenable on the one question as on the 
other. The court. after hearing the evidence on the amount of attorney’s fees, 
allowed the plaintiff the sum of $500. It is contended by defendant that this is 
excessive and unreasonable. The evidence was all to the effect that the services 
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rendered by counsel for plaintiff were reasonably worth that sum. There was no 
evidence that the services were worth less. The statute provides (paragraph 3441, 
Civil Code) that the insurance company that fails, after demand upon it, to make 
payment of the loss sustained, shall be liable to pay the holder of the policy “all 
reasonable attorneys’ fees for the prosecution ‘and collection of such loss.” What 
is a reasonable attorney’s fee is a question of fact, like any other, that must be 
determined upon the evidence, and, while the fee here charged does seem rather 
large, it was determined by the evidence, and the only evidence submitted to the 
court. 

Being satisfied that the judgment of the lower court properly went for the 
plaintiff, it is affirmed. 

Lockwood and McAlister, JJ., concur. 


NATIONAL UNION FIRE INS. CO. v. HALFACRE. (No. 178.) 
Supreme Court of Arkansas. Feb. 6, 1928. 
2 Southwestern Reporter (2d) 4. 

1. INSURANCE—NOTICE TO LOCAL INSURANCE AGENT AND FURN- 

ISHING LIST OF PROPERTY HELD SUFFICL.NT PROOF OF LOSS, 

IN VIEW OF INSURER’S WAIVER BY DELAYED COMPLAINT. 

Notice of fire given by insured to local insurance agent, together with list 
of property lost, held sufficient compliance with requirements of policy for proof 
of loss; insurer having waived proof of loss by making no complaint until last day 
of period within which it could be made. 

(For other cases see Insurance, Dec. Dig. § 560[1].) 


2. INSURANCE—INSURED, HAVING REPORTED’ FIRE AND SUBMITTED 
LIST OF PROPERTY DESTROYED, HELD ENTITLED TO ADDI- 
TIONAL TIME TO FURNISH PROOF OF LOSS, WHERE OBJECTION 
WAS DELAYED. : 

Where’ insured reported fira and gave list of property destroyed to local agent 
of insurance company a few days after fire, and no objection was made that re- 
quirements of insurance policy for proof of loss were not met until last day in 
which such proof could be furnished, insured was entitled to further reasonable 
time to complete proof ‘of loss. 

(For other cases see Insurance, Dec. Dig. § 560[1].) 


3. INSURANCE—INSURED PROPERTY IS NOT DEEMED DESTROYED 
UNTIL CESSATION OF FIRE IN DETERMINING TIME FOR FILING 
PROOF OF LOSS. : 

In determining whether proof of loss under fire policy was filed within 60 
days after destruction of property, court will not consider property destroyed be- 
fore cessation of fire which consumed it. 

(For other cases, see Insurance, Dec. Dig § 539[1]). 


4. INSURANCE—PROVISION OF FIRE POLICY REQUIRING INSURED 
TO SUBMIT TO EXAMNATION HELD INAPPLICABLE AFTER FIRE 
LOSS. 

Insured held not required to submit to examination under terms of policy, where 
refusal to submit occurred long after fire loss and after suit had been filed to re- 
cover amount thereof, since such clause did not contemplate examination after 
occurrence of fire. 

(For other cases, see Insurance, Dec. Dig. § 548) 


Appeal from Circuit Court, Independence County; S. M. Bone, Judge. 

Action by B. F. Halfacre against the National Union Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

This appeal is prosecuted by the insurance company from a judgment rendered 
against it for the amount of the loss claimed to be due under its policy issued to 
appellee with penalties and attorney’s fees. : 

he answer of the defendant admitted the issuance of the policy to the plain- 
tiff insuring him in the sum of $550 on household goods and $250 on hay, grain, 
saddles, etc., in his barn, but denied any liability under the policy because it had 
not been furnished with an itemized proof of loss or any proof of loss at all within 
60 davs from the date of the fire as required by the terms of the policy, denied 
that the fire which caused the loss occurred on the 29th day of April, 1926, as 
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alleged, and denied the right of plaintiff to maintain his action because he had 
refused to submit to an examination under oath according to the terms of the pol- 
icy. 
, The amendment to its answer alleged that the purported proof of loss was in- 
sufficient and no such proof of loss as was required under the terms of the policy, 
setting out the alleged defects. 

The testimony ‘shows: That the fire which destroyed the property started be- 
fore midnight on the 26th day of April, 1926, and continued into the morning of the 
27th. That appellee notified J. Rich, the agent who wrote and delivered the pol- 
icy to him, and was told by the agent that he had notified the company of the loss. 
Rich asked him for a list of the property destroyed and gave him one of his books 
to make the list on. Witness made the list of the stuff on the book and gave it 
back to the agent, who said it was all right, that he would notify the company 
and an adjuster would be sent to see him, and about a week later Mr. Gumm, the 
adjuster, came out, and he had the list of property lost that witness had given to 
the agent. That the adjuster came to see him three times, offered him about one- 
half the amount witness claimed to have lost, and finally said the proof of loss was 
not satisfactory, and witness on June 28th had his attorney to fix up a proof of 
loss which was sworn to by him and sent to the company by registered mail on 
that day. 

The suit was brought on the 13th day of November, 1926, and appellee a few 
days before the trial on— day of —, 1927, refused, on the advice of his 
attorney, to undergo an examination under oath by the attorney representing the 
company in the lawsuit. 

The insurance agent admitted that he wrote the policy and was notified by the 
insured of the loss and his record showed that he had notified the company, on 
April 30th, of the loss which had occurred on April 28, at 12:30 a. m., said he did 
not tell insured that he had complied with the terms of the policy, but told him that 
he had already notified the company of the loss and received a notice from them that 
they had turned the claim over to the Southwestern Adjustment Company, and 
that he either wrote to the adjustment company and received an answer or that the 
insured brought the adjustment ‘company’s letter and showed it to him. 


_ The letter stated that he had not complied with the policy and witness told 
him to get up his proof of loss and he told him that had been done by Mr. Pick- 
ens at Newport, and he asked him what else he had to do. Witness told him that 
he had"to furnish a proof of loss, and, if he had done that, he did not know of 
anything else. Witness turned over to Mr. Gumm of the adjustment company the 
list of the property destroyed by the fire that was made out by the insured upon 
the book given him by witness. Did not know who the adjuster was representing. 
_ The case was tried by the court without a jury, and, from the judgment, the 
insurance company appealed. 

S. C. Knight, of Newark, for appellant. 

Fred M. Pickens, of Newport, and Coleman & Reeder, of Batesville, for ap- 
pellee. 

Kirsy, J. (after stating the facts as above). [1] The undisputed testimony 
shows that the local agent of the Fire Insurance Company, having power to issue 
policies and collect premiums, was notified by the insured that a loss had occurred, 
and received from him a list of the property destroyed, made out upon a little 
book furnished by the agent for that purpose; that he notified the company of the 
loss and:the adjuster had the list of the property, furnished the agent by the in- 
sured, when he first called upon him relative to an adjustment of the loss; that 
during the negotiations for a settlement, although complaint was made ‘that the 
proof of loss was not satisfactory, no refusal to settle was made on that account 
until the 28th day of June, when a formal verified itemized proof of loss was sent 
by registered mail to the company. 


There was no reason to think that a refusal to adjust the loss or pay the 
claim would be made until that time, and the court properly held that the insurance 
company had waived the proof of loss and that the notice given and the action tak- 
en by the insured in furnishing the list of the property lost was a sufficient com- 
pliance with the requirements of the policy. Firemen’s Ins. Co. v. Hays, 159 Ark. 
162, 251 S. W. 360; Concordia Fire Ins. Co. v. Mitchell, 122 Ark. 357, 183 S. W. 
770; National Union Fire Ins. Co. v. Wright, 163 Ark. 42, 257 S. W. 753; Fire- 
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men’s Ins. Co. v. Rye, 160 Ark. 212, 254 S. W. 465; American Ins. Co. v. Danne- 
hower, 89 Ark. 111, 115 S. W. 950. ; 

[2] The proof of loss or list of property destroyed furnished to the agent of 
the insurance company a few days after the fire and later tound in possession of 
the adjuster upon the first of his three visits to make the adjustment was not re. 
fused as a proof of loss meeting the requirements of the insurance policy, nor any 
such objection made to it as amounted to its refusal as such until what was thought 
to be the last ‘of the 60 days provided in which such proof should be furnished. 
This being the case the insured was entitled to further reasonable time to complete 
the prooi of loss. Planters’ Mutual Ins. Co. v. Hamilton, 77 Ark. 27, 90 S. W. 
283, 7 Ann. Cas. 55. 

[3] The undisputed testimony also shows that the fire which destroyed the 
insured property continued into the morning of the 29th, and the law will not al- 
locate the loss to any particular part of the time, nor consider the property des- 
troyed before the cessation of the fire which consumed it. Such being the case, 
the itemized verified proof of loss was furnished within the time required by the 
policy in any event. 

[4] There is no merit in the contention that appellee refused to submit h.im-clf 
for examination under oath, long after the loss‘had occurred and suit had peen 
filed for the recovery of the amount of the loss under the policy. As said ir; Conn. 
Fire Ins. Co. vy. Boydston (Ark.) 293 S. W. 730, such clause “did not contemplate 
such examination after the occurrence of the fire with subsequent loss.” 

We find no prejudical error in the record, and the judgment is affirmed. 
PLANTERS’ NAT. BANK v. LAWRENCE COUNTY BANK et al. (No. 191.) 
Supreme Court of Arkansas. Feb. 13, 1928. 

2 Southwestern Reporter (2d) 704. 
1.—INSURANCE—RIGHT OF ACTION ON FIRE INSURANCE POLICY IS 

ASSIGNABLE UNDER STATUTE. 

Right of action on fire insurance policy is assignable under statute. 

(For other cases, see Insurance, Dec. Dig. § 594.) 


2—INSURANCE—ASSIGNMENT OF ASSURED’S INTEREST AS OWNER 

OF PROPERTY, SUBJECT TO INSURER’S CONSENT AFTER FIRE, 

WAS ASSIGNMENT OF RIGHT OF ACTION NOT REQUIRING CON- 

SENT, GIVING ASSIGNEE RIGHT TO PROCEEDS AGAINST INSUR 

ED’S CREDITOR LATER GARNISHING. : 

Assignment purporting to assign interest of insured as owner of insured prop- 
erty, subject to consent of insurer, made after property was destroyed by fire, held 
to be assignment by insured of his right of action against insurer, which is assign- 
able without insurer’s consent, and assignee was ‘entitled to proceeds ‘paid into 
registry of court as against creditor of insured afterwards bringing garnishment 
proceedings against insurer. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

Appeal from Lawrence Chancery ‘Court; A. S. Irby, Chancellor. 

The Home Fire Insurance Company paid the proceeds of a fire insurance pol- 
icy into the registry of the court, and the Planters’ National Bank and the Law- 
rence County Bank each claim same. From a decree for the latter, the former 
appeals. Reversed and remanded, with directions. ; 

It is conceded that the sole issue raised by this appeal is as to whether the ap- 
pellant or appellees are entitled tothe proceeds of an insurance policy for $1,000 
paid into the registry of the court for Charles Jones, a debtor of appellant and 

ellees. * 
a The property insured by Charles Jones was destroyed by fire on November 17, 
1926, and the insurance company was sub-equently garnished by appellees as credi- 
tors of Charles Jones. Appellant also claimed the proceeds of the policy by as- 
signment dated November 20, 1926, which reads as follows: 


“Assignment of Interest of Insured. f ; 
“The interest of Chas. Jones as owner of the property covered by this policy 
is hereby assigned to Planters’ National Bank, subject to the consent of Home 
Fire Insurance Company of Little Rock, Ark. [Signed] Chas. Jones [Signature 
of Insured]. Dated November 20, 1926.” 


The insurance company paid the $1.000 due on the fire insurance policy into 
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the registry of the court, to be paid out as the court should direct. The chancery 
court found the issue in favor of the appellees, and it was decreed that the pro- 
ceeds of the policy should be paid to them. To reverse that decree, the appellant 
uas duly prosecuted an appeal to this court. 

Cunningham & Cunningham, of Walnut Ridge, for appellant. 

G. M. Gibson, of Walnut Ridge, for appellees. 

Hart, C. J. (after stating the facts as above). [1] We think the decision of 
the chancellor was wrong. He evidently proceeded upon the theory that the in- 
strument copied in our statement of facts did not amount to an assignment of a 
right of action on the policy. This court has held that the right of action on an 
insurance policy is assignable under our statute, and that a clause in the policy 
against assignment without consent of the company applies only to assignments 
during the lifetime of the policy, and not to an assignment of liability which has 
already accrued under the policy. McBride v. A&tna Life Insurance Co., 126 Ark. 
528, 191 S. W. 5, and Garetson-Greason Lumber Co. v. Home Life & Accident Co., 
131 Ark. 525, 199 S. W. 547. To the same effect, see Mosaic Templars of America 
v. Hearon, 153 Ark. 568, 241 S. W. 35, 27 A. L. R. 1147, where it was held that 
unless a contract of insurance contains a restriction concerning assignments, an in- 
surance policy may ordinarily be assigned in any form recognized by law, even by 
oral assignment. 

[2] After the property insured was destroyed by fire, the assignment of the 
interest of the insured, copied ‘in our statement of facts, was made. This was 
done before the garnishment of the company in favor of the appellees. The in- 
strument purports to assign the interest of Chas. Jones as owner of the property 
covered by the policy, subject to the consent of the insurance company. When we 
consider that this was done after the property had been destroyed, it is reasonable 
to construe the instrument as an assignment by the insured of his right of action 


against the insurance company, and we are of the opinion that the chancery court 
erred in not so holding. 


_ The decree will therefore be reversed and the cause will be remanded, w‘th 
directions to the chancery court to enter a decree in favor of the appellant. 


GILREATH v. FARMERS’ MUT. INS. ASS’N. (No. 17932.) 
Court of Appeals of Georgia, Division No. 2. Feb. 20, 1928. 
141 Southeastern Reporter 674. 


1. INSURANCE—NOTICE OF CONDITION OF INSURED PROPERTY TO 
wae AGENT RECEIVING APPLICATION IS NOTICE TO IN- 
Notice of any fact respecting condition of property insured against fire, to 

agent of insurer who receives application for insurance on which policy is issued, 

is notice to insurer. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 


2. INSURANCE—ISSUANCE OF FIRE POLICY AFTER NOTICE TO IN- 
SURER’S AGENT THAT APPLICANT INTENDED BRINGING GOODS 
INSURED BY ANOTHER INTO HOUSE WAIVED PROVISION 
AVOIDING POLICY THEREFOR. 

Where applicant for fire on dwelling house told insurer’s agent, authorized 
to receive application, that he expected to bring household goods insured by another 
company into house and application was accepted by insurer, premium received, and 
policy issued, policy was issued with knowledge of insurer that applicant intended 
to place in dwelling goods insured by another company, and issuance of policy 
on dwelling amounted to waiver of provision avoiding policy if contents of dwel- 
ling were insured by another company without consent. 

(For other cases, see Insurance, Dec. Dig. § 389[6].) 


3. INSURANCE—EVIDENCE DID NOT SUSTAIN INSURER’S PLEA 
THAT FIRE POLICY WAS AVOIDED BECAUSE TITLE WAS HELD 
BY ANOTHER AS SECURITY. 

In suit on fire policy, insurer’s plea that policy was void because at time of 
issuance title to property was, without insurer’s: knowledge, in another whe held 
title as security: for debt of insured was not supported by any evidence, where policy 
did not contain provision avoiding policy on ground that title was in other than 
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insured, and there was no evidence that insured, in application or otherwise, false- 
ly informed insurer that title to property was in him. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


5. INSURANCE—EVIDENCE AUTHORIZED RECOVERY BY PERSON 
HOLDING TITLE TO INSURED PROPERTY AS SECURITY SUBSTI. 
TUTED AS PLAINTIFF FOR ORIGINAL INSURED. 

Where suit on fire policy was originally filed by insured named in policy for 
loss by fire of dwelling and petition was ‘amended by striking insured’s name and 
substituting name of person holding ‘legal title to property as security for debt but 
who had no interest in policy, evidence authorized verdict for plaintiff suing for 
use of insured. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Error from Superior Court, Walker County; James Maddox, Judge. 

Action by J. F. Gilreath, for the use, etc., against the Farmers’ Mutual In- 
oe Association, etc. Judgment for defendant, and plaintiff brings error. Re- 
versed, 

David F. Pope and Norman Shattuck, both of Lafayette, for plaintiff in error. 

Rosser & Shaw, of Lafayette, for defendant in error. 

STEPHENS, J. [1] 1. Notice of any fact respecting the condition of property 
insured against fire, to the agent of the fire insurance company who receives an 
application for insurance upon which a policy is afterwards issued, is notice to the 
insurance company. Mechanics & Traders’ Insurance Co. v. Mutual Real Estate & 
Building Association, 98 Ga. 262, 25 S. E.~457; Johnson v. A&tna Insurance Co., 
123 Ga. 404, 51 S. E. 339, 107 Am. St. Rep. 92. 

[2] 2. Where an applicant for the issuance of a policy of fire insurance upon 
a dwelling house, when making the application, states to the insurance company’s 
agent authorized to receive the application that the applicant expects to move into 
the house and to bring therein his household goods, which are already insured 
against fire by another insurance company, and where the application is afterwards 
accepted by the insurance company, and the premium received and. the policy of 
fire insurance issued upon the dwelling house, the policy is issued with knowledge 
on the part of the insurance company that the applicant intends to place within the 
dwelling household goods insured in another company. The issuance of the policy 
upon the dwelling house, under the circumstances, amounts to a waiver by the 
insurance company of a provision in the policy to the effect that the policy would 
be void if the contents of the building were insured in another company without the 
insurer’s consent. 

[3] 3. In the policy sued on, there being no provision avoiding the policy upon 
the ground that title to the property insured was, at the time of the issuance of 
the policy, not in the insured, and there being no evidence that the insured, either 
in the application or otherwise, falsely informed the company that title to the prop- 
erty was in him, there is no evidence whatsoever to support the defendant’s plea 
that the policy was void because at the time of its issuance the title to the prop- 
erty was, without the company’s knowledge, in anoher person, who held title as 
security for a debt of the insured. 

4. Neither the defendant’s plea that the policy sued on was void by reason of 
its having been executed on Sunday nor the plea that the insured was barred of 
a recovery by reason of having by his own act set fire to the building insured, 
was established, as a matter of law, by undisputed testimony. a 

[4] 5. Although it may appear ene an amendment to the petition that the 
plaintiff, who has by the amendment been substituted for the original plaintiff as 
one suing for the use of the original plaintiff, is not legally entitled to maintain the 
suit, yet where the plaintiff’s right to maintain the suit has not been challenged 
either by demurrer or objection to the amendment, and where evidence in support 
of the right of the user only to recover, and not in support of the plaintiff's legal 
right to recover, has been admitted without objection from the defendant, the de- 
fendant will be considered as having waived the legal disability of the plaintiff to 
recover, and the directed verdict for the defendant will not be sustained upon the 
ground that it appears from the evidence that the plaintiff has no legal right to 
recover. See, in this connection. Kelly v. Strouse & Bros., 116 Ga. 872 (7), 


S. E. 280; Foster v. Phinizy et al., 121 Ga. 673, 678, 49 S. E. 865. ’ . 
[5, 6] 6. This being a suit originally filed by the insured named in a policy ‘ 
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fire insurance to recover against the insurer, on the policy, for the loss by fire of a 
dwelling house covered by the policy, and where the petition was amended by strik- 
ing the name of the insured as the plaintiff and substituting therefor the name of a 
person alleged as holding legal title to the property as security for a debt, but who 
it does not appear had any interest whatsoever in the policy, the evidence adduced 
was, under the foregoing rulings, sufficient to authorize a. verdict for the plaintiff 
suing for the use of the insured, and since the direction of a verdict for the de- 
fendant is excepted to only by a motion for a new trial, which cannot call into 
question the sufficiency of the plaintiff's petition, the court erred in overruling the 
plaintiff's motion for a new trial. See, in_this connection, Kelly v. Strouse, supra, 
(5), (10); Phillips v. Southern Railway Co., 112 Ga. 197, 37 S. E. 418. 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 


ETNA INS. CO. v. FORMAN. (No. 17975.) 
Court of Appeals of Georgia, Division No. 2. Feb. 18, 1928. 
Rehearing Denied March 1, 1928. 

141 Southeastern Reporter 676. 

(Syllabus by the Court.) 

‘|. INSURANCE—DIRECTED VERDICT FOR PLAINTIFF SUING ON FIRE 
POLICY HELD PROPER UNDER EVIDENCE SHOWING PERFORM- 
ANCE, NONRELEASE OF INSURER, AND DAMAGES. 

The plaintiff having complied with the contract sued on, and his conduct not 
authorizing the jury to infer that he had released the defendant from perform- 
ance, and it appearing conclusively and without dispute that the plaintiff’s dam- 
age was equal to the amount sued for, the trial judge did not err in directing a 
verdict for the plaintiff in that amount. 

(For other cases, see Insurance, Dec. Dig. § 668[1]) 

On Motion for Rehearing. 


2, INSURANCE—AMENDMENT TO INSURER’S PLEA, ALLEGING SATIS. 
FACTION OF PLAINTIFF’S CLAIM UNDER FIRE POLICY BY PAY- 
aa PLAINTIFF’S DEBTOR, HELD UNSUPPORTED BY EVI- 
The amendment to the plea filed by the defendant, which was allowed over 

the objection that it did not set out a legal defense, when properly construed as 

alleging that the plaintiff’s claim had been satisfied by payment made for and in 
behalf of the debtor, is not supported by the evidence to the effect that the plain- 
tiff’s claim has been transferred to a third person, and that the indebtedness is 
still unpaid and unsatisfied. 

(For other cases, see Insurance. Dec. Dig. § 645[5]) 


Error from City Court of Americus; W. M. Harper, Judge. 

Suit by G. M. Forman, for use of C. C. Griffin, against the Atna Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

The petition in this case is substantially copied in 35 Ga. App. 779, 134 S. E. 
838. Paragraph 10 of the petition contains a copy of the contract sued upon, 
which is substantially to the effect that it was agreed between the plaintiff, Forman, 
and the defendant, AStna Insurance Company, that certain land to which Forman 
held a deed to secure a debt which had been reduced to judgment and execution 
should, on the first Tuesday in December, 1919, be sold by the sheriff under a levy 
of the execution, and that the defendant would pay to Forman the difference be- 
tween the price brought by the land at the sale and the amount of Forman’s execu- 
tion, not exceeding the face value, $2,500. of a certain fire insurance policy which 
had been issued to Forman’s debtor, a Mrs. Harris, upon a house upon the land, 
which house had been destroyed by fire. 

It is further alleged in the petition that upon the 29th day of November, 1919 
(which was during the pendency of the advertisement of the property for sale, 
and before the date of the sale on the first Tuesday in December, 1919, which was 
December 2d), Forman transferred and assiened all of his interest in the land, 
the judgment, the execution, and the insurance policy to one C. C. Griffin, and that 
thereby Griffin obtained all the equitable right and title of Forman in and to the 
contract sued on between Forman and A®tna Insurance Company, but that, as was 
held by this court in Harris for use, etc., v. Aitna Insurance Co., 32 Ga. App. 48, 
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123 S. E. 27, where the contract sued on was under review, the legal title thereto 
remained in Forman. The present suit by Forman, for the use of Griffin, against 
the insurance company, is based upon this latter contract. 

Upon the trial there was introduced a mass of documentary. evidence tending 
to establish the allegations of the petition, including the correspondence alleged in 
paragraph 10 of the petition as constituting the contract sued on. It appears in 
evidence that Mr. W. H. McKenzie, of the law firm of Whipple & McKenzie, the 
attorneys who executed and negotiated for Forman, with the agent of the tna 
Insurance Company, the contract sued on, notified Mr. Harris, of Harris & Ballen- 
ger, agents of Atna Insurance Company in the city of Cordele at the time the 
cause of action sued on arose, that the sale referred to in the agreement sued on, 
which had been advertised to take place on the first Tuesday in December, 1919, 
would not take place, and that he, as attorney for Forman, had transferred the 
papers to C. C. Griffin, and had instructed the sheriff to call off the sale, and had 
sent the sheriff a check for his costs. It appears that the sale did in fact take 
place upon the date advertised, and that the land was bid in and bought by C. C. 
Griffin for $2,500, which was credited um the execution, leaving a balance due thereon 
in excess of $2,500, the face value of the insurance policy. It appears that other 
people attended the sale and bid upon the property, but it does not appear that 
the defendant was not represented at the sale; nor does it appear that the defendant 
anes before the sale, ignorant of the fact that the sale would take place as adver- 
tised. 


The trial judge directed a verdict for the plaintiff for $2,500, the full amount 
of the insurance policy. 


Jas. W. Smith, of Americus, and Spalding, MacDougald & Sibley, and H. H. 
Hargrett, all of Atlanta, for plaintiff in error. 


R. L. Maynard, of Americus, for defendant in error. 


STEPHENS, J. (After stating the facts as above). [1] The plaintiff, Forman, 
through his attorneys, who negotiated in his behalf the contract sued on, was 
under an obligation to the defendant to bring the land to a sale by the sheriff 
upon the first Tuesday in December, 1919. The defendant, as appears from the 
correspondence establishing the contract as copied in paragraph 10 of the petition, 
had information as to the date of the sale, and, of course, could have taken the 
necessary steps to protect itself by making the property bring what the defendant 
considered it was worth. Since the sale actually took place onthe date mentioned 
in the contract, the plaintiff, although he had notified the defendant that the sale 
would not take place, did not violate his obligation to bring the property to a sale. 
If, however, the plaintift, prior to the date of the sale, notified the defendant that 
the sale would not take place, and the defendant, acting upon such information, 
and believing that the sale would not take place, was lulled into security, and had 
no knowledge that the sale would actually take place as advertised, or that it did 
take place, and had no one representing it at the sale to bid upon the property, 
if necessary to the defendant’s interest, or to cause it to bring what it was worth, 
the defendant, by the act of the plaintiff, would be released from its obligation 
under the contract to pay to the plaintiff the insurance money or any part thereof. 


Although it appears that the defendant received notice from the plaintiff, through 
his attorneys, that the sale would not take place, the defendant was at the same 
time informed that “the papers” had been “transferred” to Griffin. The defendant, 
through its agent, knew that Mrs. Harris, and not Griffin, was the debtor, and 
therefore knew that, when Forman’s “papers” were “transferred” to Griffin, Mrs. 
Harris’ debt to Forman had not been paid, but that Griffin was the transferee 
acquiring Forman’s right, title, and interest in the execution. The defendant knew 
that the execution had been levied upon the land, and that the sale was advertised 
to take place within three days following. The defendant knew that Griffin, being 
the transferee of the rights of Forman, had the same control over the execution 
that Forman had prior to the transfer to Griffin. The defendant knew that, after 
Forman transferred the execution to Griffn, neither Forman nor his attorneys 
had any control over it, and that they had no authority by instructions to the 
sheriff, to call off a sale. It therefore appears that the defendant, with knowledge 
from the plaintiff's lawyers that “the papers” of Forman had been “transferred” 
to Griffin, although Forman’s lawyers stated that they had called off the sale, 
was not deceived into believing that Forman had been settled with and his debt 
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paid, and that no sale could legally take place. This appears conclusively from 
the evidence. 

It appears conclusively, from the evidence, that Forman did not violate the 
agreement sued upon, and that the legal title to recover thereon is in him, and 
that the equitable interest is in Griffin. The trial judge therefore did not err, 
under the undisputed facts as outlined above, in directing a verdict for the plain- 
tiff in the sum of $2,500, the face value of the insurance policy. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 

On Motion for Rehearing 

STEPHENS, J. [2] The plaintiff in error has made a motion for a rehearing 
upon the ground that certain defensive matter set up by it in an amendment to 
its plea, the allowance of which amendment was objected to upon the ground that 
the amendment failed to set out a valid legal defense, has, by the allowance of 
the amendment over this objection, been adjudicated, as:a valid and legal defense; 
and since, as the plaintiff in error contends, the evidence without dispute supports 
the allegations in the amendment, the defense is established as a matter of law, 
and that therefore the judgment of affirmance heretofore rendered should be set 
aside, and the judgment of the court below should be reversed, upon the ground 
that the evidence under the pleadings is insufficient to support the verdict found 
for the planitiff. 


The amendment offered by the defendant and allowed over the plaintiff’s objec- 
tion as above indicated reads as follows: 

“For ,further plea and answer the defendant says that the plaintiff, George 
M. Forman, should not recover of this defendant the amount sued for or any 
other amount, for that the said plaintiff, George M. Forman, before the filing of 
his petition herein, collected, and received, without liability to repay, the entire 
amount of its claim against the said Mrs. Harris, so that the said George M. 
Forman has suffered no damage by reason of any alleged breach of the contract 
sued upon.” 

This amendment, if construed as alleging that the plaintiff, Forman, had had 
his debts satisfied in full by a payment from Mrs. Harris, or by some one in her 
behalf, set out a valid defense, but, if construed as alleging that Mrs. Harris’ 
indebtedness to Forman had not been paid or satisfied, but that Mrs. Harris’ 
indebtedness was still unpaid, and that Forman had only transferred his right, 
title, and interest in the execution against Mrs. Harris to another person, it does 
not set out a valid defense. 

Since the trial judge has held that the amendment set up a valid and legal 
defense, the amendment will be ,given that construction, if the language is per- 
missible, which sets up a defense which in fact is a legal defense, rather than 
given a construction which sets up matters which do not in fact constitute a 
legal defense. Applying this rule, therefore, to the amendment, it is construed 
as alleging that, Forman having “collected and received, without liability to repay, 
the entire amount of his claim against the said Mrs. Harris,” the claim of Mrs. 
Harris has been paid in full, and has been absolutely discharged. This construction 
is aided by the fact that nowhere in the amendment is any reference whatsoever 
made to the fact that Griffin was a transferee of Forman. 

The evidence clearly shows, without dispute, that the indebtedness of Mrs. 
Harris to Forman was not paid or discharged, but that Forman’s right, title, and 
interest therein was transferred to Griffin; thus leaving her indebtedness still 
unpaid. The evidence does not support the defense alleged in the amendment 
to the defendant’s plea, and the judgment of the trial court will not be reversed 
upon the ground that the defense set out in, the amendment has been as a matter 
of law established. The rehearing therefore is denied. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 
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NORTHWESTERN FIRE & MARINE INS. CO. v. 
BANK OF THOMASVILLE et al. (No. 18638.) 
Court of Appeals of Georgia, Division No. 1. March 7, 1928. 

142 Southeastern Reporter 212. 

3. INSURANCE—INSURED HOLDING EQUITABLE TITLE TRANSFER- 
RING BOND TO RECONVEY TITLE WITHOUT INSURER’S CON. 
SENT CHANGED INTEREST, AVOIDING ,POLICY, AND PRECLUD- 
ING ASSIGNEE OF BOND FROM SUING THEREON. 

Where fire policy provided that it should be void if change in insured’s title 
or possession of property occurred, and insured held equitable title to property 
after executing security deed and receiving bond to reconvey title on payment of 
loan, transfer by insured before fire without knowledge or consent of insurer of 
bond for title to third persons changed his interest in property, making policy 
void, and assignees of bond for title could not maintain action thereon, although 
bond for title was assigned to secure debt of insured to assignees. 

(For other cases see Insurance, Dec. Dig. § 328[2].) 


4. INSURANCE—INSURED CONVEYING PROPERTY BY SECURITY 
DEED RECEIVING BOND FOR TITLE HAD MERELY RIGHT TO 
RECONVEYANCE ON PAYING DEBT WHICH PASSED TO ASSIGN- 
EES OF BOND. 

Under fire policy to be void if change in insured’s title or possession of property 
occurred, where insured conveyed property covered by security deed and received 
bond to reconvey title, insured had no title but merely right to reconveyance of 
title on payment of debt, which right was acquired by assignees of bond for title. 

(For other cases see Insurance, Dec. Dig. § 328[2].) 


Error from Superior Court, Colquitt County; W. E. Thomas, Judge. 

Action by the Bank of Thomasville and others against the Northwestern Fire 
& Marine Insurance Company. Judgment for plaintiffs, and defendant brings 
error. Reversed. 


Smith, Hammond & Smith, of Atlanta, J. J. Hill, of Pelham, and J. O. Gibson, 
of Moultrie, for plaintiff in error. 


James L. Dowling, of Moultrie, for defendants in error. 
Syllabus Opinion by the Court. 


Broyies, C. J. [1, 2] 1. Where a motion for a new trial is pending in the trial 
court, the movant cannot bring to this court a direct bill of exceptions complaining 
of rulings made upon the trial, and excepting to the verdict and the judgment 
based thereon. Kelly v. Moore, 125 Ga. 382, 54 S. E. 118. (a) That ruling, 
however, is not applicable to a case where the pending motion for a new trial 
was not filed within 30 days from the date of the trial, the term of the court 
lasting longer than 30 days. In such a case the motion for a new trial is void 
and there is no motion pending. See, in this connection, Civil Code 1910, § 6089; 
Josey v. Groves, 138 Ga. 317, 75 S. E. 135. Under the ruling just made, this 
court has jurisdiction of the instant case, and the motion to dismiss the writ of 
error is denied. 


[3] 2. Where a policy of fire insurance provides that it shall be void if any 
change, ‘other than by the death of the insured, take place in the interest, title, 
or possession of the subject of insurance, and where the interest or title of the 
insured was the equitable title to the property insured, remaining in him after 
he had executed a security deed conveying the property to a life insurance company 
(its interest being covered by a “New York standard mortgagee clause” attached 
to the policy of fire insurance), and received from the life insurance company a 
bond to reconvey him the title on payment of the loan, and where the insured, 
before the date of the fire, and without the knowledge or consent of the fire insur- 
ance company, transferred and assigned the bond for title to third persons, a 
change in his interest (if not in his title) in the property insured had taken 
place, and the nolicy of insurance, under its provisions, had become void, and 
the assignees of the bond for title could not maintain an action on the policy. 
This is true, although the bond for title was assigned for: the purpose of securing 
a debt of the insured to the assignees. See, in this connection, Guaranty Invest- 
ment Co. v. Athens Engineering Co.. 152 Ga. 596 (2), 110 S. E. 873; Phoenix 
Insurance Co. v. Asberry, 95 Ga. 792, 22 S. E. 717; Athens Mutual Ins. Co. v. 
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Evans, 132 Ga. 703 (1), 64 S. E. 993; Widincamp v. Phenix Insurance Co., 4 
Ga. App. 759, 62 S. E. 478. 

[4] (a) After the insured had conveyed the property by security deed to the 
life insurance company, and received from it a bond to reconvey the title, he 
had no title, but merely a right to a reconveyance of the title on payment of the 
debt (Wood vy. Dozier, 142 Ga. 538, 540, 83 S. E. 133), and that right was fully 
and effectually acquired by the assignees of the bond for title. The cases cited 
by counsel for the defendant in error dealing with ineffectual attempts to transfer 
and assign deeds are not applicable to transfers and assignments of bonds for 
title. 

3. Under the above-stated rulings, a finding in favor of the defendant was 
demanded, and the court (sitting without a jury) erred in rendering a judgment 
for the plaintiff. As this ruling is controlling in the case, the other assignments 
of error in the bill of exceptions are not considered. 

Judgment reversed. a 

Bloodworth, J., concurs. 

Luke, J., disqualified. 


MACK v. LIVERPOOL & LONDON & GLOBE INS. CO., Limited (No. 17830.) 
Supreme Court of Illinois. Feb. 24, 1928. 
160 Southeastern Reporter 222. 

1. INSURANCE—“CONTRACT OF FIRE INSURANCE” IS PERSONAL 
CONTRACT FOR INDEMNITY FOR INSURABLE INTEREST AT 
TIME OF ISSUANCE OF POLICY AND OF LOSS. 7 
A contract of fire insurance is a contract to indemnify person named therein 

for damage to property in which he has insurable interest existing at time of issu- 

ance of policy and at time of loss, and is personal and does not run with land. 
(For other cases see Insurance, Dec. Dig. § 124.) 

2. INSURANCE—CONTRACT OF INSURANCE APPERTAINS TO PARTY 
THERETO AND NOT TO THING WHICH IS SUBJECTED TO RISK. 
A contract of insurance appertains to the person or party to the contract and 

not to the thing which is subjected to he risk against which owner is protected. 
(For other cases see Insurance, Dec. Dig. § 124.) 

5. INSURANCE—CONTRACT OF INSURANCE IS CONSTRUED MOST 
STRONGLY AGAINST INSURER. 

A contract of insurance is to be construed most strongly’ against the insurer. 
(For other cases see Insurance, Dec. Dig. § 146[3].) 

6. INSURANCE—CONTRACT OF INSURANCE IS CONSTRUED, IF POS- 
SIBLE, SO AS TO AVOID FORFEITURE OF POLICY. 

A contract of insurance is to be construed so as to avoid a forfeiture of the 
policy if possible. 
(For other cases see Insurance, Dec. Dig. § 146[3].) 


7. INSURANCE—PROVISIONS PROHIBITING INCREASE OF RISK OR 
HAZARD AND WHICH AVOID POLICY UPON THEIR VIOLATION 
ARE VALID. 

The provisions in an insurance contract which prohibit increase of risk or 
hazard and which avoid the policy on their violation are valid and enforceable. 
(For ‘other cases see Insurance, Dec. Dig. § 333[1].) 

8. INSURANCE—PROVISION THAT FIRE INSURANCE POLICY BE- 
COMES VOID ON COMMENCEMENT OF FORECLOSURE PROCEED- 
ING IS ENFORCEABLE. 

Provision in a policy of fire insurance that it shall become void on commence- 
ment of a foreclosure proceeding against the property insured is enforceable. 
(For other cases see Insurance, Dec. Dig. § 328[14].) 

10. INSURANCE—INDORSEMENT ON POLICY, “NOTICE ACCEPTED OF 
INCUMBRANCE.” HELD NOT TO CONSTITUTE MORTGAGE 
so DESIGNATING PERSON TO WHOM LOSS SHOULD BE 


Indorsement on face of policy of “Notice accepted of incumbrance of $18,000 
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on premises herein described” held not to constitute a mortgage clause in policy 
where no one was named or designated to whom loss under policy should be paid. 


(For other cases see Insurance, Dec. Dig. § 580[2].) 


11. INSURANCE—ACCEPTANCE BY INSURER OF NOTICE OF INCUM. 
BRANCE DID NOT ABROGATE PROVISION VOIDING FIRE POLICY 
ON COMMENCEMENT OF FORECLOSURE PROCEEDING. 

While insurer, by accepting notice of incumbrance may have waived provision 
of unconditional ownership, it did not thereby assume greater risk of hazard which 
institution of tereclosure proceeding would entail or abrogate provision making 
policy void on commencement of such proceeding. 


(For other cases see Insurance, Dec. Dig. § 382.) 


12. INSURANCE—PROVISIONS OF FIRE POLICY PROHIBITING IN- 
CREASE OF RISK OR HAZARD APPLIES TO FORCLOSURE OF EX- 
ISTING MORTGAGE OR ONE SUBSEQUENTLY EXECUTED. 
Provisions of fire insurance policy prohibiting increase of risk or hazard and 

which avoid policy on their violation apply alike to foreclosure of mortgage exist- 

ing at time policy is issued and to foreclosure of subsequently executed mortgage. 

(For other cases see Insurance, Dec. Dig. § 328[14].) 

13. INSURANCE—INSTITUTION OF FORECLOSURE SUIT FORFEITED 
FIRE POLICY. AND NEITHER INSURED NOR TRUSTEE OF MOnrT- 
GAGED PROPERTY COULD RECOVER THEREON. 

Where provision of fire insurance policy prohibiting increase of risk or hazard 
was not waived, on institution of foreclosure suit against property protected, policy 
was forfeited, and neither insured nor trustee and holder of notes secured by mort- 
gage in foreclosure suit could recover thereon. 


(For other cases see Insurance, Dec. Dig. § 328[14].) 


14. INSURANCE—SCOPE AND INTENTION OF POLICY PROHIBITING 
ane OF RISK CANNOT BE ENLARGED BY MORTGAGEE OR 
COUR 
Where fire insurance policy prohibited increase of risk or hazard, which would 

include foreclosure proceeding against property protected, and where trustee in 

mortgage of property and holder of notes did not protect against such contingency, 

scope and intention of contract could not be enlarged by mortgage or by court 

so as to permit right of action thereon by receiver in foreclosure proceeding. 
(For other cases see Insurance, Dec. Dig. § 328[14].) 


16. INSURANCE—COMMENCEMENT OF FORECLOSURE SUIT WITH OR 
are KNOWLEDGE THEREOF BY ASSURED FORFEITED FIRE 
POLICY. 

Where policy of fire insurance became void on commencement of a foreclosure 
suit, regardless of notice to assured, commencement of such suit with or without 
knowledge of fact thereof by assured forfeited the policy. 


(For other cases see Insurance, Dec. Dig. § 328[14].) 


Error to Appellate Court, Second District, on Appeal from Circuit Court, 
Mercer County; William T. Church, Judge. 

Action by Thomas F, Mack, receiver, against the Liverpool & London & Globe 
Insurance Company, Limited. Judgment for plaintiff was affirmed by the Appellate 
Court, and defendant brings certiorari. Reversed and remanded, with directions. 

D. A. Hebel, of Aledo, and Hicks & Folonie, of Chicago, for plaintiff in 
error. 

Watson & DuVall, of Aledo, for defendant in error. 

De Younc. J. Thomas F. Mack, receiver in the matter of Elizabeth Mack 
against James Nolan and others, instituted suit on a policy of fire insurance against 
the Liverpool & London & Globe Insurance Company, Limited, a corporation, in 
the circuit court of Mercer Countv. The defendant filed a general and special 
demurrer to the amended declaration. The demurrer was overruled and the 
defendant elected to abide by it. Evidence was heard and judgment was rendered 
in favor of the plaintiff for $1,000 and costs. The defendant prosecuted an appeal 
to the Appellate Court for the Second District, and that court affirmed the judg- 
ment. Upon the company’s petition a writ of certiorari was allowed, and the cause 
is here for a further review. 
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The plaintiff in his amended declaration alleged that the defendant on February 
27, 1920, issued its policy to James Nolan in consideration of the stipulation therein 
set forth and the payment of a certain note for the premium, and that by the policy 
Nolan was insured for the ensuing term of five years, in amounts specified, against 
loss or damage by fire, lightning, tornado, cyclone, or high wind, to real and personal 
property particularly described, including a certain barn and sheds. The policy 
was set out at length in the declaration, and it contained the following among other 
provisions : 

“And it is stipulated and agreed that if * * * the property or any part thereof 
shall hereafter become mortgaged or incumbered, or upon the commencement of 
foreclosure proceedings, or in case any change shall take place in title or interest 
or possession (except by succession by reason of the death of the assured) of the 
property herein named, or if the assured shall not be the sole and unconditional 
owner in fee of said property, or if this policy shall be assigned without written 
consent hereon, * * * then in each and every one of the above cases this policy 
shall be null and void.” 

It was further alleged in the amended declaration that on February 19, 1919, 
Gustaf Tollenaer owned the premises upon which the insured property was located; 
that he and his wife on that day conveyed the premises to R. P. Wait as trustee, 
to secure the payment of an indebtedness of $18,000; that thereafter, by deed dated 
February 26, 1920, Tollenaer and his wife conveyed their equity of redemption to 
Nolan: that Elizabeth Mack for a valuation consdieration purchased and became 
the owner of the incumbrance on the premises; that the trust deed to Wait provided 
that the grantor therein would keep all buildings at any time on the land insured 
against loss by fire or tornado, in companies to be approved by the holder of the 
trust deed, in an amount equal to the mortgage indebtedness and deliver to the 
holder of the mortgage the insurance policies, so written as to require all loss 
to be applied in reduction of the indebtedness; that the policy of insurance upon 
which suit was brought bore on its face the indorsement, “Notice accepted of an 
incumbrance of $18,000 on premises herein described,” and that the policy was 
obtained by Nolan to comply with the provisions of the trust deed. The plaintiff 
further alleged in his amended declaration that on June 9, 1924, Elizabeth Mack 
filed in the circuit court of Mercer county her bill to foreclose the trust deed; 
that she alleged in her bill that Nolan not only had made default in the payment 
of interest and taxes, but had left Mercer county, and his place of residence could 
not be ascertained, and she asked the appointment of a receiver to take charge of 
the property; that on the day the bill was filed Thomas F. Mack-was appointed 
receiver and was directed by the court to take charge of the mortgaged property, 
to collect the income, to pay the taxes, and for necessary repairs, to keep the 
property insured, and to bring the balance of the money into court to await its 
order; that thereafter, on the day the receiver was appointed, the barn described 
in the policy was destroyed by fire, resulting in a loss to the plaintiff of 
$1,000; that Elizabeth Mack had an interest in the property and the receiver had 
an interest in the insurance on the property for her use; that at the time of the 
loss, the receiver, for the use of Elizabeth Mack, was the insured person, and 
that upon the occurrence of the fire the insurance became payable to him. The 
service of notice and of proof of loss in accordance with the provisions of the 
policy was then alleged. The declaration concluded with the allegations that by 
an order of the circuit court the receiver was directed to bring suit upon the 
policy, and that, although he had fully performed the conditions of the policy 
on his part, yet the company refused to satisfy the loss. 

The defendant’s general and special demurrer to the amended declaration assigned 
the following causes: (1) That the plaintiff had no legal interest in the suit and 
was not a necessary or proper party to an action on the policy; (2) that the policy 
was not issued to and did not cover or protect any interest of Elizabeth Mack; 
(3) that subsequently to the issuance of the policy, and before the loss occurred, 
a foreclosure proceeding was commenced which rendered the policy void: (4), that 
there was a change in title, interest, or possession which invalidated the policy; 
and (5) that the policy was not in effect. when the loss occurred. Since the 
demurrer was overruled and the defendant elected to abide by its demurrer, no 
further nleadings were filed. The cause must therefore be determined upon the 
tacts well pleaded in the amended declaration, which obviously are admitted by 
the demurrer, 
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[1-4] The first contention made by the plaintiff in error for a reversal of the 
judgment is that the policy upon which suit was brought is a personal contract 
with James Nolan, and that an action upon it can be maintained, not in the name 
of the receiver appointed in the foreclosure proceedings, but only in the name 
of the person insured. The contract of fire insurance is a personal one, and does 
not run with the land. It is a contract to idemnify the person named in the policy 
for damage to property in which he has an insurable interest, existing both at 
the time of the issuance of the policy and at the time of loss. 1 Joyce on Insur- 
ance (2d Ed.) §§ 6, 23; 4 Joyce on Insurance, § 2246. The contract of insurance 
appertains to the person or party to the contract and not to the thing which is 
subjected to the risk against which the owner is protected. 1 Joyce on Insurance 
(2d Ed.) § 23. It does not necessarily follow, because the action is personal, 
that it must be prosecuted, under all circumstances, only in the name of the person 
insured. A receiver in charge of property which is the subject-matter of litigation 
and which has been damaged or destroyed by fire may be directed by the appoint- 
ing court to institute suit upon an existing fire insurance policy to recover damages 
for the loss sustained. The appointment of a receiver will not, however, change 
any existing contractural relation or create a new right of action where none 
existed under or by virtue of the insurance contract. 

[5-9] Apart from the question of the receiver’s right to prosecute this suit, 
plaintiff in error insists that the policy became void upon the commencement of 
the foreclosure proceeding, and consequently that no action by any person whom- 
soever is maintainable upon it. It is a rule ot law that a contract of insurance 
will be construed most strongly against the insurer, and that a ‘orfeiture of the 
policy will be avoided, if possible. Healey v. Mutual Accident Ass’n, 133 Ill. 556, 
25 N. E. 52,9 L. R. A. 371, 23 Am. St. Rep. 637; Globe Accident Ins. Co. v. 
Gerisch, 163 Ill. 625, 45 N. E. 563, 54 Am. St. Rep. 486; Titus v. Glens Falls Ins. 
Co., 81 N. Y. 410; Fitzgibbons v. Merchants’ & Bankers’ Mutual Fire Ins. Co., 
126 Iowa, 52, 101 N. W. 454, 70 L. R. A. 243. But provisions in an insurance 
contract which prohibit an increase of the risk or hazard and which avoid the 
policy upon their violation are valid and enforceable. Experience has shown that 
a foreclosure proceeding jeopardizes the mortgagor’s interest to a greater degree 
than does the mere existence of an incumbrance and that such a proceeding increases 
the insurer’s risk. Hence a provision in a policy of insurance that it shall become 
void upon the commencement of a foreclosure proceeding is a common one and 
is enforceable. 4 Joyce on Insurance (2d Ed.) §§ 2246a, 2270a; Kelly Co. v. St. 
Paul Fire & Marine Ins. Co., 56 Fla. 456, 47 So. 742, 16 Ann. Cas. 654; McIntire 
y. Norwich Fire Ins. Co., 102 Mass. 230, 3 Am. Rep. 458; Springfield Steam Laundry 
Co. v. Traders’ Ins. Co., 151 Mo. 90, 52 S. W. 238, 74 Am. St. Rep. 521; Titus v. 
Glens Falls Ins. Co., supra; Findlay v. Union Mutual Fire Ins. Co., 74 Vt. 211, 
52 A. 429, 93 Am. St. Rep. 885; Algase Co. v. Royal Exchange Assurance Co., 
68 Wash. 173, 122 P. 986; Woodard v. German-American Ins. Co., 128 Wis. 1, 106 
N. W. 681, 116 Am. St. Rep. 17. If the parties enter into such a contract, it is 
binding upon them. ‘The court cannot make a new contract for them or refuse 
to enforce the one they have made for themselves. Meadows v. Hawkeye Ins. 
Co., 62 Iowa, 387, 17 N. W. 600; Springfield Steam Laundry Co. v. Traders’ Ins. 
Co., supra. 


[10-14] Defendant in error, however, contends that plaintiff in error, in its 
policy accepted notice of an incumbrance; that this incumbrance contained a con- 
venant which required the mortgagor to keep all buildings on the premises insured 
against loss by fire and to cause the policies to be so written as to require all loss 
to be applied in reduction of the mortgage indebtedness, and that plaintiff in error 
had constructive, if not actual, notice of the terms and conditions of the incum- 
brance. The notation upon the policy of acceptance of notice of an existing incum- 
brance did not name or designate. any person to whom the loss or damage, if any, 
under the policy, should be paid. That notation did not constitute a mortgage 
clause. No person other than Nolan was named in the policy. Neither Wait, 
the trustee, nor Elizabeth Mack, the holder of the notes, was a party to or bene- 
ficiary under the contract. The insurer by its acceptance of notice of an existing 
incumbrance may be said to have assented to that incumbrance and to have waiv 
the provision of the policy making it void if the assured should be other than the 
sole and unconditional owner of the property, but it does nont follow that the 
insurer by such assent or waiver assumed the greater risk or hazard which the 
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institution of a foreclosure proceeding would entail, or that the provision making 
the policy void upon the commencement of such a proceeding was thereby abro- 
gated. Titus v. Glens Falls Ins. Co., supra; Springfield Steam Laundry Co. v. 
Traders’ Ins. Co., supra. That provision is not limited or qualified, and it applies 
alike to the foreclosure of a mortgage existing at the time the policy was issued 
and to the foreclosure of a mortgage subsequently executed. No waiver of that 
provision appears, and upon the institution of the foreclosure suit the policy was 
forfeited and Nolan could not thereafter recover upon it. The trustee and the 
holder of the notes failed to provide against this contingency. The scope and 
intention of the contract cannot be enlarged by the-mortgagee or the court. Wheeler 
v. Factors’ & Traders’ Ins. Co., 101 U. S. 439, 25 L. Ed. 1055. In this situation 
neither the mortgagee nor the receiver has any rights under the policy other or 
greater than those possessed by Nolan. Since he had no right of action upon the 
policy, the instant suit by the receiver likewise must fail. 

[15, 16] To avoid this result, defendant in error insists that, so far as the 
rights of the mortgagee under the policy are concerned, the foreclosure suit was 
not commenced until the summons issued in that suit was served upon Nolan, the 
mortgagor; that such service was not obtained until after the fire had occurred, 
and hence that there was no forfeiture of the policy. Section 4 of the Chancery 
Act (Cahill’s Stat. 1927, p. 220; Smith’s Stat. 1927, p. 244) provides that “the mode 
of commencing suits in chancery shall be by filing a bill of complaint with the 
clerk of the proper court, setting forth the nature of the complaint.” Under this 
statute the filing of the bill is the commencement of a suit in equity. Johnson v. 
Davidson, 162 Ill. 232, 44 N. E. 499. A foreclosure suit is begun by filing a 
bill of complaint in chancery. The filing of the bill would not necessarily afford 
the insured notice of the suit, and he might not receive such notice until summons 
was served upon him. A certain form of fire insurance policy provides that it 
“shall be void if, with the knowledge of the insured, foreclosure proceedings be 
commenced.” The policy upon which this suit was brought does not make knowl- 
edge by the assured of the institution of the foreclosure suit a condition upon 
which the policy may be forfeited. The applicable provision of the instant policy 
makes it void upon the commencement of a foreclosure suit regardless of notice to 
the assured. By the contract, the risk or hazard is increased by the mortgagor’s 
default, and no new or additional right in favor of the mortgagee was created or 
conferred by the policy or by any indorsement thereon. The commencement of the 
foreclosure suit, with or without knowledge of the fact by the assured, forfeited 
the policy. Schroeder v. Imperial Ins. Co., 132 Cal. 18, 63 P. 1074, 84 Am. St. Rep. 
17; McIntire v. Norwich Fire Ins. Co., supra. To sustain his contention, however, 
that there was no forfeiture of the policy in question, defendant in error relies upon 
Sharp v. Scottish Union & National Ins. Co., 136 Cal. 542, 69 P. 253, 615; Schroe- 
der v. Imperial Ins. Co., supra; Oakland Home Ins. Co. v. Bank of Commerce, 47 
Neb. 717, 66 N. W. 646, 36 L. R. A. 673, 58 Am. St. Rep. 663; Lancashire Ins. Co. 
v. Boardman, 58 Kan. 339, 49 P. 92, 62 Am. St. Rep. 621; and Findlay v. Union 
Mutual Fire Ins. Co., supra. None of these authorities is in point, for under the 
policies in these cases either knowledge by the insured of the commencement of 
the forfeiture suit was required or there was a mortgage clause protecting the 
mortgagee. ’ 

_ The judgments of the appellate and circuit courts are reversed, and the cause 
is remanded to the circuit court, with directions to sustain the demurrer. 

Reversed and remanded, with directions. 


CONTINENTAL INS. CO. v. TURNER. 
Court of Appeals of Kentucky. Jan. 17, 1928. 
1 Southwestern Reporter (2d) 1063. 

1. INSURANCE—IN ABSENCE OF KNOWLEDGE OF LIMITATION ON 
LOCAL AGENT’S AUTHORITY. INSURER IS BOUND BY ACTS OF 
AGENT DONE WITHIN APPARENT SCOPE OF AUTHORITY. 

In absence of any knowledge of limitation on local agent’s authority, insur- 
ance company establishing local agency must be held responsible to parties with 
whom they transact business for acts and declarations of agent within apparent 
scope of his employment. 


(For other cases, see Insurance, Dec. Dig. § 78.) 





1020 The Insurance Law Journal, Vol. 70 [June, 1928 


2. INSURANCE—EVIDENCE HELD TO SHOW THAT AGENT WRITING 
FIRE INSURANCE POLICY WAS LOCAL AGENT, NOT MERE SO- 
LICITOR. 

In action on fire insurance policy, evidence held to show that agent writing 
policy on ‘farm property was local agent of insurer, and not mere soliciting agent. 
(For other cases, see Insurance, Dec. Dig. § 76.) 


3. INSURANCE—NO LIMITATION ON LOCAL AGENT’S AUTHORITY 
BEING COMMUNICATED TO INSURED, HE COULD RELY ON 
AGENT’S STATEMENT THAT NO PROOF OF LOSS WAS NECES- 
SARY. 

No limitation on local agent’s authority being communicated to insured, he 
had right to rely on agent’s statement when he reported fire to agent that it was 
not necessary for insured to furnish proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 556[1]). 


4. INSURANCE—WHETHER INSURER THROUGH LOCAL AGENT 
WAIVED REQUIREMENT OF PROOFS OF LOSS BY FIRE HELD FOR 
JURY. 

In action on fire insurance policy, question whether insurer through its local 
agent waived requirement of proofs of loss held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[15]). 


5. INSURANCE—INSTRUCTION TO FIND FOR INSURER, UNLESS IN- 
SURER’S LOCAL AGENT TOLD INSURED IT WAS NOT NECES- 
SARY TO FURNISH PROOFS OF LOSS, HELD PROPER. 

In action on fire insurance policy, instruction that jury should find for de- 
fendant insurer, unless they believed from evidence that after destruction of prop- 
erty by fire insured ‘reported fire to local agent and asked him if it was necessary 
to do anything else, and agent stated that it was not necessary to furnish proof of 
loss, held proper. ; 

(For other cases, see Insurance, Dec. Dig. § 669[9]). 

Appeal from Circuit Court, Graves County. 

Action by Charles O. Turner against the Continental Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

Gordon & Laurent, of Louisville, and T. M. Galphin, Jr., and J. E. Warren, 
both of Mayfield, for appellant. 

Holifield, Gardner & McDonald, of Mayfield, for appellee. 

HozsoN, C. The Continental Insurance Corporation issued! to Charles O. Tur- 
ner a policy insuring his dwelling house in the sum of $400, and his stock barn in 
the sum of $200, for one year from December 3, 1925. The property burned on 
December 31, 1925, and this action was brought by Turner to recover on the policy. 
The company, by its answer, pleaded that the policy contained the following pro- 
vision: 

“In case of loss the assured shall within fifteen days give this company, at its 
office in Chicago or New York, written notice thereof, and shall within sixty days 
from date of the loss render to its office aforesaid a particular account of such loss, 
signed and sworn to by the assured only (except in case of death, and then by the 
legal representatives), stating the date and circumstances of same, the exact nature 
of the title and interest of the assured, and of all others in the property, by whom 
and for what purpose any building herein described was occupied at the time ot 
the loss, all incumbrances on the property, and all other insurance, whether valid 
or not, covering any portion of said property; and shall furnish this company an 
itemized statement of personal property, and plans and specifications, and an item- 
ized estimate of the buildings, by some reliable and competent builder, and shall 
also furnish the certificate of two disinterested neighbors and of the nearest mag- 
istrate, certifying their belief that the statements are true, and that the assured has 
without fraud sustained the amount of loss set forth in said proofs. * * * All 
claim for any loss or damage shall be forfeited by failure to furnish proots ol 
such loss or damage within the time and in the manner above provided.” 

It alleged that it did not extend the time for filing proofs of loss and that the 
plaintiff failed to furnish it, within 60 days from the date of the fire, any proofs 
of loss. The plaintiff replied, in substance, that the defendant had waived the re- 
quirement as to proofs of loss; that on the next day after the fire he went to the 
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local agent of the defendant in Mayfield and notified him of the fire and asked him 
if it was necessary for him to do anything else in order to entitle him to collect 
from the defendant under his policy the loss sustained, and the agent notified him 
he had done all that was necessary for him to do and that he would report to his 
principal and in a few days an adjustor would visit him and make a settlement 
with him, and that after misleading him in this way the defendant, after 60 days, 
denied all liability under the policy. The case came on for trial before a jury, who 
found for the plaintiff; the court refused a new trial; the defendant appeals. 

Practically the only question made on the appeal is that the court should have 
instructed the jury peremptorily to find for the defendant under the evidence. 
Turner's testimony, put in narrative form, is in these words: 

“Emerson, the local agent of the company, delivered the policy and collected 
the premium. On the next day after the fire I came and reported it to him. He 
said nothing else was necessary for me to do; that the company didn’t require any 
more to be done. He told me two or three times that there was, not anything nec- 
essary to do. He said he would notify the company—the company would send out 
an adjustor. Every time he told me it would not be necessary to file proof or loss. 
This ran along for more than 60 days, and then I received a letter from the com- 
pany stating that they denied all liability under the policy as I had furnished no 
proof of loss.” 

The local agent Emerson testified in chief as a witness for the plaintiff sub- 
stantially as Turner. On cross-examination he did not make his statements quite 
as broad as Turner, but nowhere denied that Turner asked him if it was neces- 
sary for him to do anything further and he told him that it was not necessary to 
do anything. Under this evidence the circuit court gave the jury this instruction: 

“The court instructs the jury that they will find for the defendant, Continental 
Insurance Company, unless they believe from the evidence that, after the destruc- 
tion of the property herein by fire, the plaintiff, Turner, reported and notified Emer- 
son, the agent of the defendant, Continental Insurance Company, within 60 days, 
that said property had been destroyed, and further asked said agent if he was 
required to do anything else in order to perfect his claim against the defendant, 
Continental Insurance Company, and if he was required to file a statement with said 
company as to said loss; and you further believe from the evidence that the agent 
of the defendant company stated and notified him that it was not necessary for 
him to do anything else and not necessary for him to get up a statement or proof 
of loss to be filed with said company; and if you so believe, then you will find 
for the plaintiff, Turner, the sum of six hundred ($600.00) dollars, with interest at 
the rate of 6 per cent from May 7, 1926.” ; 

The appellant insists that this instruction should not have been given and that 
the court should have instructed the jury peremptorily upon the evidence to find 
for the defendant on the ground that it was not within the authority of the local 
agent Emerson to waive the requirement of the policy to proof of loss. Put in nar- 
rative form, Emerson testified as follows: 


“I was the agent at Mayfield of the Continental Insurance Company in Decem- 
ber, 1925; I had been such agent about seven years. Our firm was Emerson & 
Black. As agent for the Continental Insurance Company our duties were to write 
insurance in the county and in town, too. As to farm property, our duties were 
to survey the property, and they gave me privileges of writing policies in Mayfield. 
I took the application of ‘Turner and mailed it to the company, and they issued the 
policy and sent it to us, and we mailed it to Turner. We collected the premium.” 

[1] The application was dated December 3, 1925; the premium was paid on 
that day, and the policy took effect from that day. While Emerson states that he 
did not write policies on farm property, there is no evidence that there was any 
limitation upon his authority in this class of risks except that the application was to 
be approved by the company. So far as appears after the application was approved 
and the policy issued, his duties in this class of cases were precisely the same as 
in other cases. He was the only representative of the company in the county, and 
Turner, who was a farmer living some distance in the county, would naturally 
look to him as the representative of the company. In the absence of any notice 
to Turner of limitation upon his authority, it is bound by the acts of its agent done 
within the apparent scope of his authority. In Union Mut. Ins. Co. v. Wilkinson, 


iS Wall. 222, 20 L. Ed. 617, the United States Supreme Court thus well stated 
the rule: 
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“The powers of the agent are prima facie, co-extensive with the business in- 
trusted to his care, and will not be narrowed by limitations not communicated to 
the person with whom he deals. An insurance company, establishing a local agency, 
must be held responsible to the parties with whom they transact business for the 
acts and declarations of the agent, within the scope of his employment, as if they 
proceeded from the principal.” 

In Phoenix Ins. Co. v. Spiers & Thomas, 87 Ky. 297, 8 S. W. 453, 10 Ky. Law 
Rep. 254, this court, following the above rule, said: 

“The tendency of recent decisions, and we think properly, is to hold the insur- 
er bound by the acts and conduct of the local agent whenever it can be done con. 
sistently with the rules of law. The Maxim, ‘Qui facit per alium facit per se,’ 
should apply with peculiar force to the acts of an insurance agent. He usually 
represents a company remotely located. Its patrons in his vicinity naturally look 
to him for direction generally as to the insurance obtained through him. He is 
generally regarded, as having full power in reference to it. Being usually the only 
man upon the ground having any thing to do with it the persons insured in his 
company, with few, if any exceptions, would, in the absence of notice that his 
powers were limited, regard his statement as to any matter relative to such insur- 
ance as authoritative, and any notice to him as to it as sufficient. They rarely know 
any thing of the company or of its officers, who issue the policies, and look to the 
agent through whom they have obtained the insurance as the complete representa- 
tive of the company in every thing connected with that insurance.” 

[2, 3] This was followed in Wright v. Northwestern Ins. Co., 91 Ky. 214, 15 
S. W. 242, 12 Ky. Law Rep. 850; Mattingly v. Springfield Ins. Co., 120 Ky. 768, 
83 S. W. 577, 26 Ky. Law Rep. 1187; A®tna Ins. Co. v. McCullagh, 185 Ky. 665, 
215 S. W. 821; Standard Ins. Ass’n v. Henson, 201 Ky. 230, 256 S. W. 414; Hurst 
Home Ins. Co. v. Ledford, 207 Ky. 212, 268 S. W. 1090. While there are some 
cases holding that a mere soliciting agent has no power to waive the requirement 
as to proof of loss, it does not appear here that Emerson was a mere soliciting 
agent. On the contrary, it appears that he was the local agent of the company 
and the only person with whom the insured came in contact representing it. He 
issued policies in certain cases and was the local agent of the company in the coun- 
ty. No limitation upon his authority being communicated to the insured, he had 
a right to rely upon Emerson’s statement. In National Fire Ins. Co. v. U. S. Build- 
ing Ass’n, 54 S. W. 714, 21 Ky. Law Rep. 1207, this court held that an insurance 
company would waive the stipulation in a policy as to proof of loss if it acted in 
such a manner as to authorize a reasonably prudent person to believe that it did 
waive the requirement, and that in that event the insured need not make and for- 
ward to it the proof of loss. In Continental Ins. Co. v. Simpson, 220 Ky. 16/7, 
294 S. W. 1048, the insured had notice that the agent’s authority was limited, but in 
the absence of such notice the agent’s acts are the acts of the company. North 
River Ins. Co. v. Rawls, 185 Ky. 509, 214 S. W. 925; Massock v. Royal Ins. Co, 
196 Ill. App. 394; Lusk v. American Ins. Co., 80 W. Va. 39, 91 S. E. 1078; O’Con- 
nor v. Maryland Ins. Co., 287 Ill. 204, 122 N. E. 489, 3 A. L. R. 787; Mangiameli 
v. Southern Ins. Co., 111 Neb. 801, 197 N. W. 946. 

In Fidelity, etc., Co. v. Cooper, 137 Ky. 544 126 S. W. 111, where a like de- 
7 was relied on, the court, affirming a judgment for the plaintiff, thus stated 
the facts: 


“The first question made on the appeal is that the plaintiffs did not furnish the 
company proofs of loss as required by the policy. On this matter the facts are 
these: The insurance had been obtained at Corbin from W. C. Killinger, who rep- 
resented the company there as a solicitor of insurance. He took the application 
and was the only agent of the company that the insured had any dealings with. 
Killinger forwarded the application to the home office, and the policy was issued 
there. After Cooper’s death the beneficiaries applied to Killinger for the necessary 
blanks to make out their claim. He gave them what he called a ‘death certificate,’ 
telling them to nll it out and bring it to him, and he would send it’ to the com- 
pany. This they did, and returned the paper to Killinger, who sent it to the com- 
pany. This paper stated the facts substantially as we have given them, but was 
not sworn to. Afterwards Killinger told the widow: to write a letter to the com- 
pany stating, in effect, the same facts, and giving the names of the persons who 
knew the facts as to the accident, and the names of the doctors who had treated 
the assured, and the undertaker who had buried him. This she did; the paper being 
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signed by her but not sworn to. The company made no objection to either of these 

papers because they were not sworn to, and Killinger told the beneficiaries that 

they were all that was necessary.” 

[4, 5] The testimony as to the agent’s authority not being controverted, the 
circuit court properly refused a peremptory instruction in favor of the defendant 
and properly gave the instruction above quoted. 

Judgment affirmed. 

LONDON ASSUR. CORPORATION v. BAILEY et al. 
YORKSHIRE INS. CO. v. JACKSON* ROLLER MILL 
Court of Appeals of Kentucky. Jan. 27, 1928. 
Rehearing Denied March 2, 1928. 

2 Southwestern Reporter (2d) 397. 

1. INSURANCE—FIRE INSURANCE POLICIES ISSUED TO CORPORA. 
TION HAVING ONLY EQUITABLE TITLE HELD NOT VOID FOR 
BREACH OF UNCONDITIONAL AND FEE-SIMPLE OWNERSHIP 
CONDITIONS. 

Contracts to convey land and mill property to corporation to be formed inured 
to its benefit, and after its organization it became equitable owner of title and of 
mill property, and fire insurance policies issued to corporation were not void for 
breach of clause requiring insured to be unconditional owner of property and to 
have fee-simple title to land on which it was located. 


(For other cases, see Insurance, Dec. Dig. § 282[2]). 


2. INSURANCE—OWNER OF BUSINESS HELD ENTITLED TO RECOV- 
ER ON FIRE INSURANCE POLICIES TO WHICH INSURANCE 
AGENT, KNOWING CIRCUMSTANCES, ATTACHED RIDER MAK- 
ING LOSS PAYABLE TO BUSINESS. 

Where stockholder who had acquired all corporation’s stock had corporation 
dissolved and conducted business under certain name and informed insurance agent, 
‘who attached to fire insurance policies running to corporation rider making them 
payable to business, on undisputed evidence that plaintiff suing on policies was 
owner of business, he was entitled to recover as against objection that corporation 
at time of issuance of policies was not unconditional owner of property and did not 
own fee-simple title to lot, esnecially in view of further showing that corporation 
had held equitable title to property and lot. 

(For other cases, see Insurance, Dec. Dig. § 282[2]). 


3. INSURANCE—MORTGAGES NOT COVERING ANY PERSONAL PROP- 
ERTY HELD NOT TO INVALIDATE FIRE INSURANCE POLICIES 
STIPULATING AGAINST MORTGAGING INSURED PERSONAL 
PROPERTY. 

Where fire insurance policies provided for their avoidance if subject of insur- 
ance was personal property and was incumbered by chattel mortgage, mortgages on 
insured property which included lot, building, and factory machinery which was 
converted into realty by attachment, did not render policies unenforceable. 

(For other cases, see Insurance, Dec. Dig. § 330[1]). 

Appeal from Circuit Court, Breathitt County. 


Separate actions by William Bailey, for the use and benefit of the Jackson 
Roller Mill, against the London Assurance Corporation, and by the Jackson Roller 
Mill against the Yorkshire Insurance Company. From judgments for plaintiffs, 
defendants appeal. Cases considered togethcr on appeal. Affirmed. 

H. H. Huffaker. of Louisville, and A. H. Patton. of Tackson, for appellants. 

O. H. Pollard, of Jackson, for appellees. 

Tuomas, J. On August 4, 1924, W. M. Bailey, one of the plaintiffs below and 
one of the appellees here, owned a vacant lot in Jackson, Ky., containing slightly 
more than one acre. At that time E. M. Russell, another plaintiff below and 
another appellee here, owned a flouring mill and machinery necessary to complete 
it, and which was located in Hazel Green, Wolfe county, Ky. The two 
concluded to organize a corporation and agreed that Russell should move 
his mill to Jackson and locate it on the vacant lot of Bailey and add 
thereto necessary machinery, which when done Bailey would deed his lot 
to the corporation. Other details of their agreement are unnecessary for the pur- 
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poses of this case. On the day mentioned they embodied their agreement, as above 
briefly outlined, in a writing duly signed and executed by both of them, and later 
they formed the proposed corporation in which they each subscribed for 471/2 
per cent of the stock, and their respective wives subscribed each for 2%4 per cent 
of the stock. The mill was equipped on the lot in Jackson pursuant to the con- 
tract, which described the lot, and which contained Bailey’s obligation to convey it 
to the corporation, and on May 29, 1925, after the installation of the mill was 
completed as indicated, Bailey and Russell each executed a separate writing which 
they designated as a “bill of sale.” The one executed by Bailey (omitting signa- 
ture) was in these words: 

“For full value received in stock of the corporation of the Jackson Roller 
Mills of Jackson, Kentucky, I hereby sell all my interests in building material and 
machinery and lot furnished and erected by me under contract with E. M. Russell. 
The building, machinery and lot and supplies are now owned and controlled by the 
Jackson Roller Mills, a corporation organized under the laws of Kentucky, and of 
which I own part of the tock.” 

And the one executed by Russell was thus worded: 

“For full value received in stock of the corporation of the Jackson Roller 
Mills, of Jackson, Kentucky, I hereby sell all my interests in buildings, material 
and machinery furnished and erected by me under contract with W. M. Bailey. The 
buildings, machinery and supplies are now owned and controlled by the Jackson 
Roller Mills, a corporation organized under the laws of Kentucky, and of which 
I own a part of the stock. Executed in duplicate.” 

It will be observed that the two writings were in a large measure duplicated, with 
the exception that the consideration for the one Bailey executed was his con- 
tract with “E. N. Russell,” while the one that Russell executed was his contract 
with “W. M. Bailey,” and the writing signed by Bailey referred to the lot upon 
which the mill was constructed and which was omitted from Russell’s writing. 
On July 22, 1925,.and while matters stood as above indicated, and the mill was 
being operated in the corporate name of “Jackson Roller Mills,” application was 
made to the agent of appellants and defendants below, London Assurance Cor- 
poration, and Yorkshire Insurance Company, for two separate fire insurance policies 
on the property of the corporation, and they were issued covering pro rata sums 
on designated articles of property not to exceed the total sum of $2,060 in each 
policy. Only a small amount of insurance was included on grain and other per- 
sonal property. The great bulk of it covered the building and machinery therein, 
the latter of which had become fixtures because of its attachment to the realty. 

Eight days after the delivery of the policies, and on July 30, 1925, Russell pur- 
chased all the stock in the corporation owned by his associates. Up to that time 
Bailey had not deeded the lot occupied by the mill to the corporation as he had 
agreed in the contract of August 4, 1925, except in so far as the bills of sale, 
supra, may have intended to do so, and on the day that Russell acquired all the 
stock Bailey and wife agreed to convey the lot to Russell as the sole owner of all 
the stock in the corporation. Pursuant thereto such deed was executed to Russell 
on August 3, 1925, and immediately thereafter, and on the same day, Russell and 
wife executed a mortgage to Bailey to secure the notes executed by the former to 
the latter in payment of the purchase price of his stock; but that mortgage covered 
only the building and fixtures therein and did not include any personal property not 
attached to the realty. Following that, and on August 20, 1925, Russell and wife 
executed another mortgage on the lot, improvements, machinery, and equipment to 
the First! National Bank of Jackson, Ky., to secure an indebtedness of $5,000. 


Prior to the removal of the machinerv from Hazel Green, Russell had given 
a mortgage on it to Wolfe Company, at Chambersburg, Pa., but that deft, accord- 
ing to the undisputed proof, was paid before any of the transactions herein, and 
also before the moving of the machinery to Jackson. A mortgage was executed 
to Fairbanks-Morse & Co. on an oil engine, but it was not covered by the policies 
sued on but by a separate independent one. After Russell acquired all the stock 
of the corporation a meeting of its former stockholders was had and its dissolution. 
was declared and a copy thereof was recorded with the county court clerk of 
Breathitt county, but what effect that action, or the execution of the bills of sale, 
had other than as an expression of the intention of the parties, we will not deter- 
mine ‘n this opinion. 

The next day after Russell acquired all the stock the local agent of defend- 
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ants at Jackson (one Dawkins), who was employed by J. M. Hoffman of Mt. 
Sterling, Ky., the latter of whom was the regular agent of defendants for the ter- 
rotory including Breathitt county, attached to each policy what is called in the 
record a “rider” sent to him by Hoffman, which said inter alia: “This policy is 
amended to read ‘Jackson Roller Mill’”—which was the business name that Rus- 
sell assumed after he acquired all the stock and after he obtained the conveyance 
of the title to the lot from Bailey and wife. With matters in that condition the 
property was destroyed on November 4, 1925. After that Russell assigned his in- 
terests in the policy issued by defendant, London Assurance Corporation, to Bailey. 
The defendants declined to pay either of the policies, and these separate actions were 
filed in the Breathitt circuit court against them, the one by Bailey for the use and 
benefit of the insured against defendant London Assurance Corporation and the 
other by the insured against defendant Yorkshire Insurance Company to recover 
the respective amounts of the policies. 


The answers denied the material averments of the petitions, and in separate 
paragraphs relied on certain provisions of the policy which it was alleged rendered 
it void and relieved defendant from ail liability thereunder, which defenses were: 
(1) That the insured misrepresented the value of the property insured and con- 
cealed its true value contrary to a provision in the policy providing for its in- 
validity if such misrepresentations or concealments were made: (2) that one of the 
provisions of the policy was, “This entire policy, unless otherwise provided by 
agreement indorsed thereon or added hereto, shall be void * * * if the interest of 
the insured be other than sole and unconditional ownership; or if the subject of 
insurance to a building on ground not owned by the insured in fee simple,” and that 
the interest of the insured at the time it was issued was “other than sole and un- 
conditional ownership,” and that the building insured stood upon ground that was 
not owned by it “in fee simple”; (3) that another provision in the policy said 
that “this entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto shall be void * * * if the subject of insurance be personal prop- 
erty and be or become incumbered by a chattel mortgage,” and that the mort- 
gages hereinbefore recited, and especially those to Bailey and the bank, were in 
violation, of that provision and rendered the policies void, thereby destroying plain- 
tiff’s right of recovery thereon; and (4) that the maker of the proofs of loss made 
false statements therein which avoided the policy under another of its conditions. 
A reply together with some amendments that did not change the issues and which 
were controverted completed the pleadings, and upon trial before a jury it returned 
verdicts in favor of plaintiffs for the full amounts prayed for less $60 that was 
withdrawn, and, defendants’ motions for a new trial having been overruled, they 
prosecute these appeals from the judgments upon the verdicts. 


Conceding defenses (1) and (4) as available, if true, it is sufficient to say that 
the testimony did not establish them, and we will not incumber this opinion with 
a further discussion of them, but will devote the remainder of it to the disposition 
of defenses (2) and (3), each of which, if true in a legal sense, would be sufficient 
to avoid the policies and destroy plaintiffs’ right of recovery thereon. 


[1] Under defense (2) it is vigorously argued by learned counsel for defend- 
ants that the testimony conclusively shows that the insured, which was the cor- 
poration at the time the policies were issued, was not the unconditional owner of 
the property, nor did it own in fee-simple title the lot upon, which the building and 
fixtures were located; and which, if true, would defeat plaintiff's right to recover 
any sum under the policies. It is admitted by plaintiff’s counsel that the corpora- 
tion at the time of the issuing of the policies was not the unconditional owner of 
the egal title to any of the property covered by the policies, nor did it own the legal 
title in fee simple. But it is vigorously insisted by him that the corporation at the 
time the policies were issued did own the equitable fee-simple title to the lot and 
to the insured improvements thereon, and that the relied on provisions in the polic- 
les are satisfied when the insured was the unconditional owner of the equitable fee- 
simple title; and which insistence we think is correct The law relating to the 
question is thoroughly discussed in the text of 26 Corpus Juris, pp. 172, 173 §§ 209 
and 210. In the first section the text says: 


“The ownership of insured is sole and unconditional when no other person 
has any interest in the property as owner, and the quantity of the estate is not 
limited or affected by any condition. In other words, the interest of insured must 
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ve completely vested, and of such a nature that he alone will sustain the entire loss 
if the property is destroyed.” 

Part of the applicable portion of the text of section 210 says: 

“If insured possesses the equitable title to the premises, the fact that the naked 
legal title is outstanding, which he has a right to compel to be transferred, will 
not amount to breach of a condition that he is the owner, that his interest is abso. 
lute, or that his title is not other than sole and unconditional owner.” 

In the case of Hartford Fire Insurance Co. v. McClain, 85 S. W. 699, 27 Ky. 
Law Rep. 461, the policy involved contained a similar provision to the one relied on 
here, and it was insisted that the interest of McClain, the plaintiff in that case 
in the property insured, was not one of “unconditional and sole ownership,” but in 
denying that defense this court quoted from Joyce on Insurance, vol. 2 § 825, to 
the effect that: 

“Tf one has a right which may be enforced against the property and which 
is so connected with it that its injury or destruction will necessarily damnify him, 
he has an insurable interest therein. And whoever has such title that if the prop- 
erty were lost without insurance the loss would fall on him has an insurable inter- 
est.” 

The opinion then proceeds to ajudge and determine that plaintiff, McClain, in 
that case, although not the legal title holder to the property insured, was vested 
with such equitable title thereto, as to comply with the condition of the policy. 

The principal so determined in that case was referred to with approval in the 
later cases of Germania Fire Insurance Co. v. Nickell & Webster, 178 Ky. 1, 198 
S. W. 534; Ohio Valley Fire & Marine Insurance Company’s Receiver v. Skaggs, 
216 Ky. 535, 287 S. W. 969, and Home Insurance Co. v. McCoy, 218 Ky. 365, 291 
S. W. 353. The latter case clearly distinguishes that of French v. Delaware In- 
surance Co., 167 Ky. 176, 180 S. W. 85, relied on by counsel for appellants. In the 
volume of Corpus Juris, supra, p. 174, § 212, it is stated that: 

“A purchaser of real estate under a valid executory contract to purchase may 
properly represent himself as the owner of the property; and it is the general rule 
that such purchaser is the sole and unconditional owner within the meaning of 
the policy.” 

Cases from the federal courts and from 16 states of the Union are cited in 
support of that text, and which is the identical case we have here if the insured 
corporation in this case could, at the time of the issuing of the policies, demand 


and require the transfer to it of the legal title to insured property and to the lot 
on which it stood. 


In the case of Curry v. Kentucky Western R. R. Co., 78 S. W. 435, 25 Ky. 
Law Rep. 1372, it was held, in substance, that a contract entered into by the pro- 
moters of a corporation to be organized inured to the benefit of the corporation 
as soon as it was formed so as to entitle it to enforce the provisions of the con- 
tract made for its benefit; just as in this case the obligation in the contract of Au- 
gust 4, 1925, wherein Bailey agreed to convey the lot upon which the mill was to 
be erected to the corporation upon its formation inured to the benefit of the cor- 
poration as soon as it came into existence. Likewise, did the obligations of both 
Russell and Bailey to convey their entire interest in the mill property to such cor- 
poration, inure to its benefit at the same time. It therefore could have enforced 
a transfer of the legal title to it by appropriate action at any time after it was 
formed, and under the cited law its title and ownership in and to the insured prop- 
erty. and to the lot upon which it stood, fulfilled the requirements of this condi- 
tion of the policy; and for that reason defense (2) is not available in this case. 

[2] But, by an amended petition, plaintiffs set up the rider that was put on the 
policies which transferred them from the corporation to the individual ownership 
of Jackson Roller Mill, under which Russell was operating after he became sole 
owner in the manner hereinbefore pointed out. The latter testified that he informed 
the agent of defendants at the time he applied for the change in the name of the 

_insured of everything that had transpired, including his purchase of the entire stock, 
the deed executed to him by Bailey, and of his sole operation of the mill under 
the name of Jackson Roller Mill; and with that knowledge the rider was put upon 
the policies, and which facts were pleaded as an estoppel against defendants’ right 
to rely upon this defense. The uncontradicted evidence sustains the allegations of 
the amended petition. The agent of defendants testified in the case and he was not 
inquired of, nor did he attempt to deny the testimony of Russell, wherein he stated 
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that he communicated all the facts to the agent before the rider was issued or at- 
tached to the policies. We think it is fundamental that on and after the attachment 
of the rider the insurance became payable not to the corporation, but to whomso- 
ever owned and operated the Jackson Roller Mill which was the name of the in- 
sured contained in the rider, and the facts conclusively show that such person was 
Russell and that he at that time had acquired the title to the property both equitable 
and legal, and which is an additional reason disentitling defendants’ right to rely 
upon this condition of the policies. 

[3] Under defense (3) it is insisted that the mortgages to Bailey and to the 
bank, given by Russell after the issuing of the policies and after he became the 
owner of the property, vitiated the policies under the condition relied on in that 
defense, and the case of Niagara Fire Insurance Co. of New York v. Mullins, 218 
Ky. 473, 291 S. W. 760 (which was followed by the later one of Niagara Fire In- 
surance Co. of New York vy. Hankins, 220 Ky. 234, 294 S. W. 1070), is cited in 
support thereof. Under the doctrine of those cases this defense would be complete 
if the mortgages covered any of the property ‘against which insumbrances were for- 
bidden by the relied on condition of the policies. Such condition in this case pro- 
vided for an avoidance of the policy only “if the subject of insurance be personal 
property and be or become incumbered by a chattel mortgage.” (Our emphasis.) 
The policy contained no provision against a mortgage incumbrance of any real prop- 
erty that was covered by the insurance. Neither the mortgage to the bank, nor the 
one to Bailey, covered any personal property. ‘They did include the lot, building, 
and machinery, the latter of which, as we have hereinbefore pointed out, became 
fixtures when the were attached to the realty, and which the proof shows was done 
in such a manner as to convert them into realty. See Davis v. Eastham, 81 Ky. 
116, and title “Fixtures” in volume 2 of Caldwell’s Judicial Dictionary. If, however, 
we were less confident of the conversion of the machinery and apparatus used in 
the mill from chattels to realty by their being attached to and becoming a part of 
the mill structure, we would still be inclined to so construe the policies, under the 
familiar rule that in cases of doubt the insured should be favored over the insurer, 
upon the ground that the language of the policy was that employed by the latter. 
The mortgages therefore not covering any property that was forbidden to be in- 
cumbered by the condition under consideration, this defense cannot be sustained. 

[4] It is insisted that the court erroneously instructed the jury, but under the 
conclusions hereinbefore expressed a peremptory instruction in favor of plaintiffs 
would have been proper, and, that being true, it becomes unnecessary to discuss this 
alleged error. 

Upon the whole case we find no error prejudicial to the substantial rights of 
defendants, and the judgment in each case is affirmed. 


EDWARD ROSE CO. v. _ GLOBE & RUTGERS FIRE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. March 3, 1928. 
160 Northeastern Reporter, 306. 

1. INSURANCE—IN ACTION ON FIRE POLICY COVERING COTTON 
WASTE IN HANDS OF CARRIERS, EVIDENCE HELD TO SUPPORT 
FINDING THAT FIRE WAS CAUSED BY SPARKS IN BALE WHEN 
SHIPPED. 

In action on policy insuring cotton waste against fire while in custody of com- 
mon carriers, evidence hc/d sufficient to support finding that fire was caused by 
sparks within one of bales at time of shipment, in view of frequent fires caused by 
machine by which such waste was treated. 

(For other cases see Insurance, Dec. Dig. § 665[4].) 

5. INSURANCE—MERE NEGLIGENCE OF INSURED DOES NOT PRE- 
VENT RECOVERY ON FIRE POLICY. 

Mere negligence on part of insured does not prevent recovery on policy of fire 
insurance, since one of objects is to protect insured from loss due to carelessness. 

(For other cases see Insurance, Dec. Dig. § 428.) 

6. INSURANCE—COURT IS NOT INCLINED TO IMPLY STRICTLY IN- 
SURANCE CONDITIONS TOUCHING INTRINSIC QUALITIES OR 
DEFECTS OF THING INSURED. 

Court is not inclined to imply with strictness conditions as to insurance touching 
intrinsic qualities or defects of thing insured. 

(For other cases see Insurance, Dec. Dig. § 146[3].) 
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7. INSURANCE—INSURANCE AGAINST LOSS BY FIRE OF COTTON 
WASTE IN HANDS OF CARRIER HELD NOT TO BECOME OPERA- 
TIVE ON GOODS ALREADY ON FIRE AT TIME OF SHIPMENT. 
Insurance against fire loss to cotton waste while in custody of common carrier 

held not to become operative on goods which were on fire at time of shipment 

in absence of explicit condition to effect that risk of fire already in existence in 
property insured should fall on insurer. 
(For other cases see Insurance, Dec. Dig. § 421.) 

8. INSURANCE—INSURANCE CONTRACTS ARE SUBJECT TO SAME 
RULES OF CONSTRUCTION AS OTHER CONTRACTS. 

General rule is that contracts of insurance are subject to same rules of con- 
struction as are other contracts. 


(For other cases see Insurance, Dec. Dig. § 146[1].) 
9. INSURANCE—IN CONSTRUING INSURANCE POLICY, ALL DOUBTS 
ARE RESOLVED AGAINST INSURER. 
In construing policy of insurance, every doubt is to be resolved against insurer 
and in favor of insured. 
(For other cases see Insurance, Dec. Dig. § 146[3].) 


10. INSURANCE—FIRE POLICY COVERING COTTON WASTE IN HANDS 
OF CARRIER HELD NOT TO ATTACH TO ANY PART OF CARLOAD 
IN WHICH ONE BALE WAS ALREADY ON FIRE WHEN SHIPPED. 
Policy insuring cotton waste against fire loss while in hands of common carrier 
held not to attach as to any part of carload shipmnet in which there was one bale 
on fire at time of shipment. 
(For other cases see Insurance, Dec. Dig. § 421.) 


Report from Superior Court, Suffolk County; Robert F. Raymond, Judge. 

Action by the Edward Rose Company against the Globe & Rutgers Fire Insur- 
ance Company, in which the trial judge directed a verdict for the defendant. 
On report. Judgment entered for defendant. 

D. A. Ellis and S. M. Whalen, both of Boston, for plaintiff. 

G. Alpert and M. C. Kelleher, both of Boston, for defendant. 

Rucc, C. J. This is an action on a policy insuring cotton waste belonging to 
the plaintiff ‘against losses caused by fire * * * from the time the property insured 
passes into the custody of any common carrier * * * until delivered by common 
carrier at destination.” The plaintiff had a contract for the entire product of manu- 
factured cotton waste at a mill in Georgia, from which a carload was frequently 
shipped. It was undisputed that three different shipments of cotton waste belong- 
ing to the plaintiff were destroyed by fire while in the custody of a common carrier, 
and that the plaintiff would be entitled to a verdict in its favor for agreed amounts 
for each shipment, unless the defence is to prevail. That defence is predicated upon 
evidence tending to show these facts: Cotton waste is very inflammable. The 
cotton waste involved in this suit passed through a picker or willowing machine 
in the mill. Frequent sparks were struck out from this machine during the passage 
of cotton waste through it. These sparks resulted, as often as once every two 
or three weeks, in small fires in the cotton waste going through this machine. 
Cotton waste would pass from this machine through a closed pipe into a press. 
It was then pressed and baled. The bales were placed the next morning upon a 
platform and thence loaded into a freight car after noon by the mill employees. 
The loss or damage in the three instances occurred at night on February 24, 
March 31 and April 10, 1920, the fires of February 24 and March 31 being dis- 
covered within a few hours after delivery of the cotton waste to the common 
carrier, and in one instance, namely, the fire of March 31, before the shipment 
was removed from the spur track adjacent to the mill. Examination ‘was made 
shortly after the fire of March 31, 1920, of the car and of the bales in that fire, 
and an examination was also made shortly after April 10 of the car and of the 
bales in that fire. These examinations showed that these cars themselves were 
without open ventilators, that the car doors were sealed and that the cars had no 
cracks or openings, that these two cars were burned only on the inside and that 
there was a bale in each of these two shipments where the inside was burned much 
more than the outside and where the bale as a result was substantially hollow 
inside, and that three bales were burned much more on the inside than the outside. 
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The defendant, as to the fire of March 31, 1920, called as witnesses several railroad 
employees and an Interstate Commerce Commission inspector of explosives, who 
testified that this fire of March 31, 1920, was in their respective opinions due to 
a spark having been packed in one of the bales before shipment. A railroad 
employee testified to the same effect as to the fire of April 10, 1920. The defendant 
called an expert on fires, who testified in answer to a hypothetical question upon 
the facts above stated that in his opinion all three fires were caused by a spark 
packed bale. The case was submitted to the jury on an issue as to each shipment, 
which read as foilows: “Did any of the bales delivered to the railroad on February 
24, 1920 [“on March 30” in the second issue, “on April 8” in the third issue} 
contain fire at the time of such delivery which resulted in the destruction of the 
goods?” The jury answered each one of these issues in the affirmative. The plaintiff 
requested the judge to rule that there was not sufficient evidence to justify the 
jury’s finding as to the shipment of February 24, 1920; also, that the findings of 
the jury on all three issues were not, as a matter of law, a bar to any recovery 
by the plaintiff. The judge, however, directed a verdict for the defendant on each 
of the three counts of the declaration, and reported the case to this court. 

[1-4] There was no error of law in the denial of the request for a ruling 
that there was not sufficient evidence to support the finding of the jury as to the 
shipment of February 24, 1920. The evidence as to the inflammable nature of 
cotton waste, the frequent fires arising from the machine by which this particular 
waste was treated, the method of packing this waste without exposure to air 
from the machine to the bale, was significant. Evidence of the occurrence of other 
fires under substantially the same conditions reasonably near in point of time 
to the fire in question, due to sparks in the cotton waste, was competent as bearing 
upon the cause of this fire. Baxter v. Doe, 142 Mass. 558, 561, 8 N. E. 415; Bemis 
v. Temple, 162 Mass. 342, 28 N. E. 970, 26 L. R. A. 254; Crandell v. White, 164 
Mass. 54, 61, 41 N. E. 204; Johnstone v. Tuttle, 196 Mass. 112, 81 N. E. 886. The 
opinion of the expert on fires was competent to the effect that the origin of this 
particular fire was a spark packed bale. Thornhill vy. Carpenter-Morton Co., 220 
Mass. 593, 599, 108 N. E. 474. Of course, the jury ought not to be permitted 
to find a verdict based upon surmise, conjecture or imagination, or anything except 
a solid foundation of credible evidence. Childs v. American Express Co., 197 Mass. 
337, 338, 84 N. E. 128; Sullivan v. Old Colony Street Railway, 197 Mass. 512, 515, 
83 N. E. 1091, 125 Am. St. Rep. 378; Bigwood v. Boston & Northern, Street Rail- 
way, 209 Mass. 345, 349, 95 N. E..751, 35 L. R. A. (N. S.) 113, and cases there 
collected; Ridge v. Boston Elevated Railway, 213 Mass. 460, 462, 100 N. E. 667; 
Chicago, Milwaukee & St. Paul Railway v. Coogan, 271 U. S. 472, 478, 46 S. Ct. 
564, 70 L. Ed. 1041; Northern Railway Co. v. Page, 274 U. S. 65, 72, 73, 75, 47 
S. Ct. 491, 71 L. Ed. 929. The collective force of all the circumstances and of 
the inferences reasonably susceptible of being drawn from them was enough to 
support the finding of the jury that the fire of February 24 was caused by a 
spark packed, bale, and contained fire at the time of shipment. Highland Foundry 
Co. v. New York, New Haven & Hartford Railroad, 199 Mass. 403, 85 N. E. 437; 
Great Falls Manuf. Co. v. New York Central & Hudson River Railroad, 214 Mass. 
446, 101 N. E. 997; Gates v. Boston & Maine Railroad, 255 Mass. 297, 151 N. E. 
320; Commonwealth v. Doherty, 137 Mass. 245, 247. 

[5-9] The main question to be decided is whether the policy attached and 
constituted a binding contract in view of the express finding that some of the 
bales in each of the shipments contained fire at the time of the delivery to the 
common carrier, resulting in the destruction of the merchandise insured. The 
modern view respecting insurance is that “mere negligence on the part of the 
insured does not prevent recovery on a policy of insurance. One of the objects 
of insurance ‘is to protect the insured from loss due to carelessness.” Todd v. 
Traders’ & Mechanics’ Ins. Co., 230 Mass. 595, 598, 120 N. E. 142, 144; McMahon 
v. Pearlman, 242 Mass. 367, 371, 136 N. E. 154, 23 A. L. R. 1467; Opinion of 
Justices, 251 Mass. 569, 607, 608, 147 N. E. 681. We are not inclined to imply 
with’ strictness conditions as to insurance touching intrinsic qualities or defects 
of the thing insured. See Nelson v. Suffolk Ins. Co., 8 Cush. 477, 495, 496, 54 Am. 
Dec. 776. We do not need to inquire whether broad principles declared in early 
decisions restricting the liability of insurance companies would now be adopted 
in their fullness. In the case at bar, the goods were actually on fire at the time 
the policy would have attached according to its literal terms. It seems to us con- 





1030 The Insurance Law Journal, Vol. 70 [June, 1928 


trary to the presumed intention of the parties, or contrary to an underlying implied 
condition of the policy, to hold that the insurance became operative upon goods 
already on fire, even though there is no express exception of that nature in the 
policy. Ini the absence of explicit words to the effect that the risk of fire already 
in existence in the property insured shall fall upon the insurer, we cannot bring 
our minds to the conclusion that the parties intended that the policy should take 
effect in those circumstances. It is the general rule that contracts of insurance 
are subject to the same rules of construction as are other contracts. The principle 
is fully recognized that, in construing a policy of insurance, every doubt is to be 
resolved against the insurer and in favor of the insured. Koshland v. Columbia 
Ins. Co., 237 Mass. 467, 471, 472, 130 N. E. 41. That principle does not quite 
reach to the facts here disclosed. The closest analogy seems to us to be contracts 
of sale, valid in form, of property not in existence at the time, which are held not 
to constitute binding contracts. Thompson v. Gould, 20 Pick. 134, 139; Rice v. 
Dwight Manuf. Co., 2 Cush. 80, 86; Libman v. Levenson, 236 Mass. 221, 128 N. 
FE. 13, 22 A. L. R. 560; Allen v. Hammond, 11 Pet. 63, 9 L. Ed. 633; Couturier 
v. Hastie, 5 H. L. Cas. 673. Property on fire is theoretically not actually non- 
existent; but, taking into account the highly inflammable nature of cotton waste, 
for all practical purposes a carload of it in which one or more bales are on fire 
can have no sale or transfer value. For every useful purpose it would stand on 
the same footing as a dead horse, or a sunken cargo, or any property already de- 
stroyed by casualty. There is some analogy, also, to cases of mutual mistake as 
to the subject-matter of a contract, where the minds of the parties never have 
met, and it is held that no contract results. If the facts had been known to both 
parties, it cannot be thought that a policy of insurance against fire would have 
been issued. Dzuris v. Pierce, 216 Mass. 132, 135, 103 N. E. 296; Jeselsohn v. Park 
Trust Co.. 241 Mass. 388, 135 N. E. 315. 

[10] The circumstance that one bale in each carload here in question was on 
fire prevented the policy from attaching. Therefore, there can be no recovery for 
loss of the bales not actually on fire at the moment. There can be no division. 

We do not undertake to deal with the illustrations put in the able argument 
for the plaintiff. We confine this decision strictly to the facts of this case. So 
confined, we think that the ruling was right. 

In accordance with the terms of the report, the entry must be, 

Judgment for the defendant on each count of the declaration. 


ZAMBONI et al. v. IMPLEMENT DEALERS’ MUT. FIRE INS. CO. 
(No. 26502.) 
Supreme Court of Minnesota. March 16, 1928. 
218 Northwestern Reporter 457. 
(Syllabus by the Court.) 
INSURANCE—EVIDENCE THAT EXPLOSION WAS CAUSED BY INNO- 

CENT FIRE HELD TO PREVENT RECOVERY UNDER POLICY EX- 

EMPTING LOSS FROM EXPLOSIONS, UNLESS FIRE ENSUES. 

The evidence is conclusive that the explosion in a gasoline filling station was 
caused by an innocent or friendly flame or fire, and was not an incident of a prece- 
dent hostile fire; hence the loss caused by the explosion was not recoverable under 
the fire insurance policy sued on, which excepts loss or damage caused by explo- 
sions of any kind, unless fire ensues, and‘ then covers the loss or damage caused by 
fire only. 

(For other cases see Insurance, Dec. Dig. § 665[4].) ~ 


Appeal from District Court, Steele County; Norman E. Peterson, Judge. 

Action by E. C. Zamboni and others against the Implement Dealers’ Mutual 
Fire Insurance Company. From a judgment for plaintiffs for less than the amount 
of a verdict, they appeal. Affirmed. 

Sawyer, Gausewitz & Lord, of Owatonna, and Brown, Somsen & Sawyer, 
of Winona, for appellants. : 

Oscar Hallam, of St. Paul, and Charles G. Wright, of Duluth, for respondent. 

Hout, J. Plaintiffs appeal from a judgment entered in their favor for $350 
upon defendant's motion, after a verdict for $587.50. Plaintiffs moved for a new 
trial because of the inadequacy of the verdict. The motion was denied, while 
defendant’s motion for judgment non obstante was granted. 
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The action is upon a policy issued by defendant, insuring plaintiffs against 
loss or damage by fire of a filling station in Owatonna, but “not to include loss or 
damage caused by ‘explosions of any kind and unless fire ensues, and then to 
include that caused by fire only.” It is conceded that $350 covers the loss and 
damage caused by fire only. There was also an explosion which bulged out the 
brick walls of the station and necessitated a rebuilding of the same, at least in 
part. The extent of the loss or damage caused by the explosion alone is in dispute. 
If the evidence warranted a recovery for the explosion, the verdict rendered was 
inadequate. The contoversy between the parties appears to be whether the explosion 
was caused by a hostile or by a friendly fire. as those terms are understood in 
the insurance law; or, in other words, if the explosion followed as an incident 
of a hostile or involuntary fire, the defendant concedes it was not entitled to judg- 
ment non obstante. So that the question on this appeal reduces itself to this: 
Was the evidence so conclusive that the explosion resulted from an innocent or 
friendly fire as to preclude a jury from finding otherwise? For the purposes of 
this decision we shall assume that the court stated the law correctly when the 
jury were told that the burden was on defendant to prove that it was not liable 
tor the damages caused by the explosion. 

The filling station was the ordinary filling station, equipped as such, with office 
and toilets in the building. It was one-story and basement. In the basement were 
two gasoline tanks, of 550 gallons each; also an automatic “compressor,” operated 
by electricity. The time of the accident was a still, warm, and muggy August 
morning, just before 12 o’clock. The driver of a gasoline tank truck was in 
the act of filling the basement tanks through a tube into a funnel set in a pipe 
just outside the wall, which led into the basement tanks. The attendant of the 
station had sold gasoline to three strangers, who drove up in an automobile, one 
of whom, Doherty, evidently entered the building for some purpose. The attendant 
stepped into the building for change, and gave it to the one outside, who had bought 
gasoline. As they were so standing talking, there was an explosion within the 
building, and immediately Doherty came running out with his clothes in flames. 
He was caught and thrown down by the attendant, and the fire in his clothes 
put out. He died from his burns, and no evidence as to his experience was ob- 
tained. No smoke or fire was visible before the explosion, nor did any blaze or 
flame survive it. No effect of the explosion was visible in the basement. Only 
the upper part of the stairway opening showed scorching. The woodwork in the 
rooms above the basement was more or less scorched. This scorching was evi- 
dently the result of the flame of the explosion, but which was not strong enough 
to set the woodwork on fire. The fire marshal, who was a block away when the 
explosion took place, saw no fire when he entered the building. He estimated the 
time to be less than three minutes between: the explosion and his entrance. A 
doctor, who observed Doherty run out of the door afire, and who called on the 
attendant to catch and throw him down, testified that he entered the building a 
matter of a few seconds after the explosion, and saw no evidence of fire, except 
smoke from some rags in a corner near the stairway. 


Persons both from the north and south side were looking at the building 
when the explosion took place, and the attendant was a few feet from the south- 
east angle thereof, but none of these observed any fire or smoke prior to the 
explosion. From the fact that there were no effects of an explosion discoverable 
in the basement, it is clear that the jury could not be permitted to there find a 
hostile fire, which might have caused the explosion. The only explanation of the 
occurrence is that gasoline vapor drifted in from an open window near where the 
gasoline truck was discharging the. fluid, and that Doherty, the only person inside, 
attempted to light a cigarette with a match. This would be an innocent or friendly 
flame or fire, and an explosion resulting therefrom would not be covered by the 
policy in question. The record demonstrates that there was no room for finding 
any other cause for the explosion. By the judge’s certificate, this occurred at the 
trial, and is incorporated in the settled case: 

“Mr. Abott Sawyer, in opening the case to the jury, laid stress on the fact 
that Doherty was addicted to cigarette smoking; that he was a ‘cigarette fiend,’ 
and that it was through or because of his smoking that the explosion and fire 
occurred. It was Mr. Sawyer’s contention that the smoking of Doherty caused 
a hostile fire, and that the insurance company should pay both explosion and fire 
damage. Judge Hallam, in his opening statement to the jury, announced in court 
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that he conceded that Doherty was smoking, either when he went in the filling 
station or after he got in there, and the case was tried upon the theory that Doherty 
was a cigarette smoker, and was in the act of smoking a cigarette while in the 
filling station.” 

It is thus seen that the attorneys on both sides conceded that the fire or, flame 
was in the first instance friendly or innocent, originating with Doherty. It is 
impossible to suggest any practical theory by which that flame was converted into 
a hostile fire before the explosion. Doherty was in the filling station a very short 
time. A cigarette stump or lighted match end tossed toward the rags in the 
corner would not have had time to smoulder into a flame before this explosion 
occurred, and, what is more, had a flame thus developed, there would have been 
little or nothing left of the rags. Again, because a broken flask, like a whisky 
bottle, was found just outside a toilet door in the building, it is contended the 
jury could find that Doherty had spilled some liquor on his clothing, and when he 
attempted to light a cigarette a spark from the match or its flame set fire to his 
clothes—a hostile fire which caused the explosion. This is too speculative. There 
is no evidence that the flask contained liquor, or that it had been in Doherty’s 
hands. An expert testified, to what is common knowledge, that striking a match, 
so as to produce a flame, will at once explode a proper mixture of air and vaporized 
gasoline, and that the explosion in question was undoubtedly an explosion of such 
a mixture. 

An examination of the cases which plaintiffs cite, to the effect that the burden 
of proof was on the insurer to show that the damage due to the explosion was not 
incident to hostile fire, all, in which there was held to be a question for the jury, 
have evidence of some fire burning some appreciable time before the explosion, 
which fire could not be said to be innocent or friendly. Western Assur. Co. v. 
Mohlman (C. C. A.) 83 F. 811, 40 L. R. A. 561; Rossini v. Security Mut. Fire 
Ins. Co., 46 Cal. App. 675, 189 P. 810; German American Ins. Co. v. Hyman, 42 
Colo. 156, 94 P. 27, 16 L. R. A. (N.-S.) 77; New Hampshire Fire Ins. Co. v. 
Rupard, 187 Ky. 671, 220 S. W. 538; Stephens v. Fire Ass'n of Philadelphia, 139 
Mo. App. 369, 123 S. W. 63. To these we may add Mitchell v. Potomac Ins. Co., 
183 U. S. 42, 22 S. Ct. 22, 46 L. Ed. 74, Githens v. Great American Ins. Co., 201 
Iowa, 266, 207 N. W. 243, 44 A. L. R. 863, and Wheeler v. Phenix Ins. Co., 203 
N. Y. 283, 96 N. E. 452, 38 L. R. A. (N. S.) 474, Ann. Cas. 1913A, 1297, where 
in a dust explosion of a large elevator, with no resulting fire, the court held the 
evidence of dense smoke and of finding in the debris charred pieces of wood of 
which a closet was constructed was enough to go to the jury to determine whether 
or not there was a hostile fire in the closet preceding, and to which the explosion 
was an incident; also Hall v. Nat. Fire Ins. Co., 115 Tenn. 513, 92 S. W. 402, 112 
Am. St. Rep. 870, 5 Ann. Cas. 777. 

We think theer was no room for a jury to find that a hostile fire preceded the 
explosion, so that the explosion could be said to be an incident of the fire. There 
was no error in denying plaintiff's motion, or in granting defendant’s. 

Judgment affirmed. 


SCHWARTZMAN et al. v. LONDON & LANCASHIRE FIRE INS. CO., 
Limited, OF LIVERPOOL, ENGLAND. (No. 25888.) 
Supreme Court of Missouri, in Banc. Dec. 2, 1927. 
Motion for Rehearing Denied Feb. 4, 1928. 
2 Southwestern Reporter (2d) 593. 
1. INSURANCE—OFFICER AND STOCKHOLDER OF CORPORATION 
WHOSE EMPLOYEES ACTED AS AGENTS OF INSURANCE COM- 
PANY, WITH COMMISSIONS TURNED OVER TO COMPANY, HELD 


INCOMPETENT, THROUGH INTEREST, AS UMPIRE OF FIRE AP- 
PRAISAL. 


Officer and stockholder of corporation whose employees acted, individually, as 
agents of an insurance company where such agents, upon receiving their commis- 
sion, turned it over to the employing corporation, held incompetent, through interest, 
to act as umpire in appraisal of fire loss of hotel furniture where company for 
whom employees were agents was involved as an insurer. 


(For other cases, see Insurance, Dec. Dig. § 571.) 
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3. INSURANCE—APPRAISAL OF FIRE LOSS HELD VOID WHERE UM- 
PIRE WAS INTERESTED IN RESULT. 

Where umpire on an arbitration committee to appraise fire loss of hotel fur-* 
niture was indirectly interested in result, appraisal was void. 

(For other cases, see Insurance Dec. Dig. § 574[3].) 

7. INSURANCE—IN SUIT TO RECOVER FOR FIRE LOSS, BURDEN OF 
ESTABLISHING VALUE OF GOODS DESTROYED RESTED ON 
PLAINTIFF. 

In suit on a fire insurance policy to recover loss sustained, burden of proof of 
establishing value of hotel furnishings rested on plaintiff and remained there until 
the end. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

9, INSURANCE—J UDGMENT AGAINST INSURANCE COMPANY FOR ITS 
PROPORTIONATE SHARE OF INSURANCE, BASED ON FINDING 
THAT HOTEL FURNISHINGS, ORIGINALLY COSTING ABOUT $14,- 
000, AND COST OF SOME REPLACEMENT WERE WORTH $55,000 
FIVE YEARS AFTER PURCHASE, HELD EXCESSIVE. 

In action by owner of hotel furniture to recover for loss of furnishings, judg- 
ment against insurance company for proportionate share of total insurance, based 
on finding that furnishings, originally costing about $14,000, and cost of some re- 
placement were worth $55,000 five years after purchase, held excessive. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Walker, C. J., dissenting. 

Appeal from St. Louis Circuit Court; Frank Landwehr, Judge. 

Suit by Max Schwartzman and others against the London & Lancashire Fire 
Insurance Company, Limited, of Liverpool, England Judgment for plaintiffs, and 
defendant appeals. Reversed and remanded, with directions. 

Leahy, Saunders & Walther and Wilfley, Williams, McIntyre & Nelson, all 
of St. Louis, for appellant. 

Laughlin, Frumberg, Blodgett & Russell, of St. Louis, for respondents. 

Davis, C. This is a suit in equity to set aside and cancel an appraisal had 
under the terms of a fire insurance policy issued by defendant to plaintiffs, cover- 
ing the furnishings and contents of the. Miller Hotel, in Minneapolis, Minn., and 
to recover the loss and damage resulting from a fire. The trial court set ‘aside 
and canceled the appraisal, fixing the sound value of the contents of the hotel at 
$55,000 and the loss at $51,600. As the policy issued by defendant was one of a 
number aggregating $55,000, the trial court found defendant’s proportion of the loss 
and damage to be $9,381.82, with interest accrued thereon of $1,205.56, rendering 
judgment for $10,587.38 in favor of plaintiffs, from which defendant appealed. 


The assignment of errors comprises two specifications: First, the court erred 
in canceling the appraisal and refusing to find for plaintiff in an amount equal to 
defendant's proportionate share of the award; and, second, the court erred in find- 
ing and fixing the loss and damage at $51,600, and in rendering judgment against 
defendant in an amount based on this finding. 


The facts develop that in August, 1920, plaintiffs purchased the Miller Hotel, 
paying for it, according to their evidence, the sum of $55,000, and receiving therefor 
a bill of sale which plaintiff failed or refused to offer in evidence or account for. 
We think we are justified from the evidence in stating that the purchase com- 
prised the hotel as a going concern and included the good will, the lease, and all 
appurtenances. The hotel comprised 158 bedrooms, the original furnishings of which, 
in 1916, cost $14,085.67. Plaintiffs’ insurance policies aggregated $55,000, of which 
the policy in suit, issued August 17, 1920, for $10,000, covered, according to the 
policy, the property described as follows: 

_ “The amount insured by this policy covers and applies on hotel and other fur- 
niture, furnishings, and fixtures of every kind and descriptions; wall and ceiling 
decorations and other improvements and betterments to the building made by as- 
sured as tenants or made by former lessees of the herein described premises; printed 
books, family wearing apparel, silver and plated ware, pictures and paintings (at 
not exceeding cost) and their frames, sculpture, tools, musical instruments, billiard 
and pool tables and their appurtenances, tools, utensils, fire extinguishing apparatus, 
electric fans, signs, awnings; fuel, and all other equipment, appliances, implements, 
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articles, materials, supplies other than stock of merchandise and, effects in any way 
used in or pertaining to the business of assured.” 

F The building, in which the business of the Miller Hotel was carried on, caught 
fire on February 13, 1921, about 1 a. m. Thereafter, in accordance with the terms 
of the insurance policies, the insurance companies subject to the risk and the plain- 
tiffs provided a joint appraisal, the plaintiffs naming an appraiser as did the in- 
surance companies, and the Minneapolis court appointing an umpire. The board of 
appraisers fixed the sound value of the property insured at $38,669.11, and the loss 
and damage at $30,000, the report being signed and assented to by the two apprai- 
sers and the umpire, acting as an appraisal board. Plaintiffs, dissatisfied with the 
damages awarded them, brought this suit to set aside the appraisal, averring that 
while plaintiffs’ appraiser was disinterested and impartial, neither defendant’s 
appraiser nor the umpire was disinterested and impartial, and that defendant’s 
appraiser was guilty of misconduct. Such other facts as are pertinent will later 
appear. 

[1] 1. The insurance policy sued on provides the appointment of competent, 
disinterested, and impartial appraisers and an umpire. The evidence discloses in 
this regard that the umpire appointed by the court was treasurer, secretary, and 
stockholder of the David C. Bell Investment Company, whose business consisted 
of real estate, loans, insurance, and rentals. Under the Minnesota law, a corpora- 
tion is disqualified from acting as agent for an insurance company. While em- 
ployees of the above company were appointed agents of various insurance companies, 
the earnings on the business involved went into the coffers of the Bell Investment 
Company. On February 13, 1921, no insurance company involved in fire loss* sus- 
tained by plaintiffs was represented by said investment company or its officers or 
employees. The umpire, appointed about April 1, 1921, took oath as appraiser 
April 27, 1921. During the interval employees of the Bell Investment Company 
were appointed agents of the Firemen’s Insurance Company of Newark, which 
company was a party to the arbitration. The umpire knew of the agency after 
his appointment and before he qualified as umpire, which fact he failed to divulge. 
As a stockholder of the Bell Investment Company he was entitled to receive divi- 
dends which necessarily included earnings of the business brought to it by the 
Firemen’s Insurance Company. He thus became interested, indirectly though it 
may be, as agent of the insurance company involved in the appraisal, and conse- 
quently disqualified and incompetent to act as umpire. 

[2, 3] Even though the evidence tends to establish that no conscious or actual 
bias, prejudice, influence, or fraud was disclosed on the part of the umpire, yet 
public policy and an unconscious predilection to favor one’s interest renders an 
arbitrator, directly or indirectly interested in the result of the arbitration, partial, 
incompetent, and disqualified. It is evident from what we have said that the ap- 
praisal was void and of no effect thus obviating the necessity of considering the 
competency of defendant’s appraiser. Goodwin v. Insurance Co., 118 Iowa, 601, 
92 N. W. 894; Schoenich v. Insurance Co., 109 Minn. 388, 124 N. W. 5; Western 
Assurance Co. v. Hall, 143 Ala. 168, 38 So. 853; Railway Conductors’ Benefit Ass’n 
v. Robinson, 147 Ill. 159, 35 N. E. 168; Produce Refrigerating Co. v. Insurance 
Society, 91 Minn. 210, 97 N. W. 875, 98 N. W. 100; Hyeronimus v. Allison, 52 
Mo. 102. 

[4] II. That, in an equity suit, the cause is triable de novo, thus constituting 
the appellate court the trier of fact as well as of equitable principles, is the gen- 
erally accepted doctrine adhered to in this state. Harwood v. Toms, 130 Mo. 225, 
32 S. W. 666; Canty v. Halpin, 294 Mo. 118, 242 S. W. 97. 


III. We are thus brought to a review of the second specification of error. This 
relates to the action of the trial court in finding and fixing the loss and damage, 
suffered by plaintiffs, in the sum of $51,600. Plaintiffs, in arguing the soundness 
of the trial court’s finding, state on the one hand that the trial court, sitting in 
equity, decreed the award canceled, and that, relative to that finding, this court 
is not, of course, bound. Conversely, they maintain that in fixing and ascertaining 
the value of the property, the amount of damage, and the consequent recovery, 
the trial court was not sitting as a chancellor but as a law court, deciding a strictly 
legal question resulting in a money judgment at law. Therefore, they assert, as 
there was substantial evidence upon which to base the finding of loss and damage, 
the action of the trial court is in that regard not open to review. 

[5] The cause here litigated was cognizable in a court of equity, and it was 
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the duty of such court to refuse to enter a partial or incomplete decree. If plain- 
tiffs maintained the equitable grounds for relief, then, in order to avoid a multi- 
plicity of suits and render a full, complete, effectual, and final decree adjusting 
the equities of the parties in interest, a court of chancery, having taken juris- 
diction On ayy equitable ground, will reach out and determine all matters in con- 
troversy and will retain jurisdiction of the litigation connected with the subject 
of action until all matters involved are disposed of, even though it is thereby 
required to determine strictly legal questions or to grant legal remedies. 10 R. C. L. 
370, 371; Martin v. Jones, 286 Mo. 574, 228 S. W. 1051; Marston v. Catterlin, 
290 Mo. 185, 234 S. W. 816; Hurst Switch & Signal Co. v. Trust Co., 291 Mo. 
34, 236 S. W. 58; Jacobs v. Cauthorn, 293 Mo. 154, 238 S. W. 443; Gloyd v. 
Gloyd, 293 Mo. 163, 239 S. W. 73; Canty v. Halpin, 294 Mo. 118, 242 S. W. 97; 
Williamson v. Frazee, 294 Mo. 320, 242 S. W. 958; Brightwell v. McAfee, 249 Mo. 
$62, 155 S. W. 820. 

[6] Analyzing the question raised by plaintiff in the light of the above rule 
and authorities, if plaintiffs’ equitable case was proved, then it was the duty of 
the trial court, sitting in equity, to render full, complete, and effectual relief, 
including the determination of loss and damage to plaintiffs resulting from the 
fire. While the determination of loss and damage is a legal question, absent equitable 
jurisdiction, yet if plaintiff's case, relative to the cancellation of the appraisal, 
was proved, then the court was empowered to reach out and draw to itself ‘within 
the limits of the pleadings all matters connected with the subject of action and to 
determine all legal and equitable questions litigated and involved. This ruling 
determines all matters, including otherwise legal matters, subject to equitable pro- 
cedure, so that the cause in its entirety becomes triable in an appellate court de 
novo, authorizing and empowering such court to become the trier of fact. As trier 
of fact, it then becomes the duty of this court to determine the soundness of the 
award of loss and damage below, even though there was substantial evidence on 
which to base the finding. Due deference, however, should be accorded to the 
determination of the chancellor. 2 

[V. We are thus brought to the consideration of the soundness of the trial 
court’s finding, with respect to the loss sustained. The illuminative fact is that 
the hotel furnishings cost, in 1916, $14,085.67, purchased from Boutell Bros. of 
Minneapolis, as shown by the testimony of Morawetz, who made the sale. These 
furnishings comprised, among other things, beds, carpets, dressers, chair, linens, 
towels, etc., although some articles, such as linens and towels, during the interval 
between the purchase and the fire, were replenished. ; wih 

Plaintiffs’ evidence tended to show, through the testimony of plaintiff Roden- 
berg, that an itemized list of the articles contained in each room was made, which 
was offered and showed in three columns, the “Cost New, Actual Value, and Loss 
and Damage.” He then testified that the list showed in detail all the items and 
their value as of February 12, 1921. This list placed the actual value of the 
property in the hotel at $99,106.20, and the damage thereto at $77,532.40, a difference 
between sound value and damage of nearly $22,000. He further testified that the 
salvage was sold after the fire for $3,400. f 

All the other evidence of witnesses for plaintiffs as to value was submitted 
in depositions. One Brecher, a furniture dealer in Minneapolis, stated that he 
checked the items on the list, placing a valuation on them of $63,477, and estimating 
the loss at $51,938.08; that he arrived at the damage by deducting the salvage value 
of the property as he appraised it, but that he figured the salvage too high, and 
that it was not worth over $5,000, bringing the loss and damage in his opinion 
to $58,000. There was also offered in connection with his testimony a list similar 
to the list offered by plaintiff Rodenberg. _ ; f 

Witness Mack for plaintiff stated that for a considerable length of time he 
was in the employ of the New England Furniture Company, a Minneapolis furni- 
ture concern. He, too, furnished a list and constructed his estimate in a similar 
manner to that of Rodenberg, estimating the loss at $60,261.74. . : 

Witness Teslow, a furniture salesman of 7 years’ experience, offered a likewise 
similar list, stating that he estimated the damage at $50,650.59. 

Witness Chisholm, offering a similar list of items, placed a sound value of 
$72,102.04 on the property and estimated the loss and damage at $54,070.83. _ 

Edward Lamb, plaintiffs’ witness, testified to the loss and damage to the heating 
and plumbing equipment, but as it is evident from the testimony that such equipment 
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was owned by the fee holder of the building, such testimony will be disregarded 
in estimating the loss and damage. 

Defendant’s evidence tended to show through witness Morawetz, in charge of 
the hotel furnishing department of Boutell Bros.: That he sold for his company, 
in 1916, the furnishings to the owner of the hotel for $14,085.67. That he had been 
in the furniture business for about 40 years, in the hotel furnishing business for 
about 18 years, and was familiar with the furnishings involved, producing at the 
trial the original contract under which the goods were sold. He testified that 
the articles listed in the bill of sale were almost identical with the articles listed 
in plaintiffs’ schedules, and that he was familiar with such items as well as the 
reasonable value of same at the date of the fire. The replacement cost at the time 
of the fire of the articles listed in plaintiffs’ schedules was about $35,000. This 
sum represented the new cost on a time payment basis, but the cash value of the 
furnishings was 10 or 15 per cent. less, that is, not exceeding $31,500. That the 
actual value of the property within 5 years would depreciate 40 per cent. 

The evidence further showed that there were 66 bedrooms in the main building, 
56 of which were furnished exactly as room 116, and 10 of them exactly as room 
100. In the annex all of the rooms were furnished exactly as room 132. 

Witness Morawetz was asked to give the new cost of each item in these different 
rooms, which was done. We herewith set out the result of his testimony in the 
following table, the first column of which contains the new cost of the furnishings 
as estimated by plaintiffs, and the second column showing the new cost according 
to Morawetz, who originally sold the furniture damaged by the fire. The blanks 
in defendant’s “New Cost” column indicate items that Morawetz refused to testify 
concerning, because he did not know the value of the items. The items and costs 
as contained in rooms 100, 116, and 132 are as follows: 


Room 100—Main Building. 
Plaintiffs’ Defendant's 
“New Cost” “New Cost” 
1 Holland window shade , = 210 
2 Marquisette sash curtains ........ 4.50 
4 rods and fixtures, 45 cents 1.80 
1 dresser cover > 75 
SOGOTGS AN. Vi CATIMNS 5 oe US ible npn 205.50 
1 mah. dresser Scatavonkerg 110.00 
tapestry uph. rocker .... soni 50.00 
tapestry uph. arm chair 6 40.00 
wood-seat chair 12.50 
mah. finish table 30.00 
mah. finish wardrobe 60.00 
mah. Adam period bed 65.00 
felt mattress 16.20 
pillows, 6 pounds 
DOM BUDS AO COURS oo. b.6.0 6c.d soiah 03% « 
sheets, $1.85 
bed spread 
matt. ‘pad 
wool and cotton blankets, $4.75............ 
tray 
pitcher 
glasses 
cuspidor 
waste basket 
sagless spring 
costumer 


ems ee tt et at et et et BO BD AD ee et et et ee 


Plaintiffs’ Defendant's 


. “New Cost” “New Cost” 
window shade 


$ 2.10 
walnut finish V. M. bed 19.25 $12.75 
sagless spring 9.60 7.50 
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mattress 

pillows, 6 pounds 
mah. finish dresser 
chair 

W. E. mirror 
ceiling light fixture 
mattress pad .... 
sheets, $1.85 

pillow slips 

bed spread 

pr. C. & W. blankets 
tray 

glasses 

pitcher 

jar 

waste basket 
cuspidor 

yards floor runner, $3.50 


Room 116—Main Building. 

Plaintiffs’ Defendant’s 
“New Cost” “New Cost” 

2 Marq. curtains $ 4.50 $ 2.85 

4 rods and fixtures, 45 cents.............05- 

25 yards carpet, $6.25 

mah. finish dresser 

mah. finish table 

rocker, lea. seat 

chair 

mah. wardrobe 

ceiling light fixture 

W. E. mirror 

walnut finish V. B. bed 

sagless spring 

mattress 

pillows, 2 pounds 

sheets, 1.85 

pee. J NV Clee Es. cae sce dae 

bed spread 

towel rack 

towel racks 

tray 

pitcher 


Ce et ee tt ee et et BD A et et et ee 


jar 
waste basket ‘ 1.75 


Witness Keith for defendant testified: That he had been in the furniture busi- 
ness for 35 years. That in 1916 he bid on the furniture to go in the hotel. That 
he subsequently visited the hotel and inspected the furniture both before and after 
the fire. That it was the same furniture sold the hotel by witness Morawetz. 
That the cost of the furniture new would be, on a cash basis, $38,241.55. That 
after the fire he went over the property and checked it off, room for room, on 
the schedules furnished him. ‘That he arrived at the actual value of the property 
by taking the new cost and then deducting 30 to 33 1/3 per cent. for depreciation for 
the 5 years’ use. This witness appeared at the hearing before the appraisers and 
there testified that the actual value of the property before the fire was $26,552.64 
and the loss and damage $15,834.85. 

Witness Tergen for defendant testified: That he had been in the furniture 
manufacturing business for about 25 years, and that he put in 7 days inspecting 
the property after the fire. That the new cost listed on plaintiffs’ schedule was 
on an average 75 per cent. higher than the actual new cost of the articles. That 
the replacement value of this property immediately before the fire, in his opinion, 
was $32,631.99, and the sound value $21,886.55. 


1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
2 
2 
2 
1 
1 
2 
1 
1 
1 
1 
1 
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_. Witness Mansfield, the appraiser appointed by plaintiffs, testified that he con- 
sidered $30,000 as the fair value of the loss suffered by. plaintiffs, and that he was 
not interested in any of the insurance companies. The evidence further shows 
that Appraiser Mansfield, in connection with the other appraiser and umpire, signed 
the award for $30,000. The evidence further tends to show that retail selling price 


of furniture was from 50 to 80 per cent. higher than selling price of furniture 
for hotels. 


[7, 8] The decisive question involves the weight of the evidence. As plaintiffs 
were charged with the affirmative, that of demonstrating the amount of the loss, 
the burden of proof establishing the value of the furnishings rests on plaintiffs 
and remains there until the end. Hence it was incumbent on plaintiffs to show 
the amount of the loss by the greater weight of the evidence. The weight of the evi- 
dence does not necessarily involve the number of witnesses testifying, but rather 
considers the probability of the verity of the testimony in the light of all the 
surrounding facts and circumstances in evidence. We thus approach the question. 


[9] Examining plaintiffs’ evidence, we find that plaintiff Rodenberg, although he 
had not been in the furniture business for 10 years. valued the furnishings on the 
day of the fire at $66,318.14 and the loss at $53,230.28. Other than his prior knowl- 
edge of the business, the witness discloses nothing on his part tending to show 
knowledge of value at the time of the loss or the verity of his testimony. Such 
testimony is relatively of little probative value. 


Witnesses Brecher, Mack, Teslow, and Chisholm placed the actual value of 
the furnishings from $63,000 to $72,000, and the loss from $50,000 to over $60,000. 
Viewed in the light that sales of furniture at retail ranged from 50 to 80 per 
cent. higher than furniture sold in quantities to hotels, we infer, from a study 
of the evidence, that the values placed by these witnesses on the furnishings con- 
templated sales at retail rather than to hotels. 


Other facts, however, depreciate the probative force of plaintiffs’ testimony. 
The record is without evidence that any of plaintiffs’ expert witnesses on value, save 
Rodenberg, ever saw the furniture other than in a damaged condition after the fire. 
Without the benefit of visualizing the furnishings except in a damaged state, the 
witnesses in fixing values were affected and persuaded, we infer, by plaintiffs’ 
evidence and suggestions tending to puff and magnify the quality, as shown by the 
testimony that a portion of the furniture was solid mahogany, and that the carpets 
were worth $6.85 a square yard. By analyzing plaintiffs’ evidence, we further 
find that the average sound value placed by their witnesses on the furnishings was 
something over 4% times the cost price in 1916. The evidence and common knowl- 
edge of conditions persuades us, especially in the light of the usage of the furni- 
ture for 5 years in a hotel, that values were by these witnesses puffed and magnified 
out of all reason, so as to render their testimony of little value. 

On the other hand, we think defendant’s position is sustained by the greater 
weight of the evidence. This is demonstrated by a series of facts. First, Boutell 
Bros.’ salesman, who negotiated the sale, produced the original contract of sale, 
showing an initial cost of $14,085.67. He therefore knew the actual furnishings, 
the condition and quality, and the initial value. With these facts in mind, together 
with his knowledge of values, he could with probable verity estimate the value 
preceding the fire and the subsequent loss. Second, the same salesman placed the 
new cost price of the furnishings, as of the day of the fire, at $35,000 on time 
payment and $31,500 on cash basis. From his noninterest in the controversy, his 
experience, his knowledge of furniture, the business, the original furnishings and 
values, and his means of knowledge, this testimony imports verity and is in accord 
with common knowledge on the subject. Third, support is given this evidence 
by witness Keith, who bid on the original furnishings, also an employee of a large 
and responsible firm, and without interest in the controversy. Keith observed the 
furnishings both before and after the fire, recognizing them as practically identical 
articles sold by Boutell Bros. to the hotel. His experience, means of knowledge, 
and noninterest in the result justify confidence in his estimate that the furnishings 
could be replaced new for about $38,000. Fourth, witness Tergen fixed the re- 
placement value, that is, the new cost of the furnishings immediately before the 
fire. at $32,631.99. Fifth, witness Mansfield, a lawyer, plaintiffs’ appraiser, denom- 
inated in the petition “disinterested” and “impartial,” after a full hearing lasting 
about 20 days, fixed the loss at $30,000. Sixth, the use of the furnishings from 
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1916 to 1921 in the hotel, a period of 5 years, depreciated the value from thirty to 
40 per cent., according to the evidence. 

The insurance policy covered the actual loss only, that is, the value of the 
furnishings in the condition found, including depreciation, immediately preceding 
the fire. According to plaintiffs the benefit of any doubt relative to value, we 
think the furniture could have been replaced new for $38,000, which is more than 
21%4 times the original cost. Allowing a depreciation of 30 per cent., we fix the 
sound value of the furnishings immediately preceding the fire at $26,600. This, 
however, does not include items covered by the policy, such as painting and paper- 
ing, signs, ice boxes, screens, phone installations, etc., placed, affixed, and installed 
in the building by plaintiffs between August, 1920, and February, 1921, which items 
plaintiffs are allowed. These items total slightly less than $9,400. Deducting the 
item of $3,400 salvage received by plaintiffs from the aggregate of the $36,000 
actual value, we fix plaintiffs’ loss and damage at the sum of $32,600, and reverse 
the judgment and remand the cause, with directions to the trial court to enter judg- 
ment for plaintiffs for ten fifty-fifths of $32,600, to wit, $5,929.09, together with 
interest thereon at the rate of 6 per cent. per annum from April 13, 1921, to the 
date of entering judgment. 

Higbee, C., dissents. 

: Per Curiam. The foregoing opinion by Davis, C., is adopted as the opinion of 
the court. 

All of the judges concur, except Walkert J., who dissents and adopts the 
opinion of Higbee, C., as his opinion. 

: Per Curiam. The divisional opinion is adopted as the opinion of the court in 
anc. 
‘ All concur, except Walker, C. J., who dissents. 

Wa ker, C. J. I do not concur in the reasoning employed or the conclusions 
reached in the majority opinion. My views in the main are those of Commissioner 
Higbee, who wrote the opinion in Division 2 which was transferred to the court in 
banc, where the opinion was rejected and the opinion of Commissioner Davis adopted 
over my dissent. 

This is an action in equity to set aside an appraisal under the terms of a fire 
insurance policy issued by the defendant, and to recover damages for the loss and 
damage to the property insured. The court found the issues for the plaintiffs, and 
from a judgment in their favor the defendant has appealed. 

No question is raised as to the pleadings, and an outline of the same will 
suffice to define the issues and determine whether they were sustained by the evi- 
dence. The action was begun in the circuit court of the city of St. Louis. The 
amended petition avers that the plaintiffs Max Schwartzman, Ben Schwartzman, 
Harry Schwartzman, Victor Horwitz, and H. G. Rodenberg, copartners, doing 
business under the name of Schwartzman Bros. & Co., at the times therein stated, 
owned and operated hotels in various cities of the United States; that on August 
14, 1920, they owned and operated a hotel known as the Miller Hotel in Minne- 
apolis, Minn., with the furniture, furnishings, and fixtures therein; that on August 
17, 1920, the defendant issued a policy by which it insured the plaintiffs as Schwartz- 
man Bros. & Co., for one year against loss or damage by fire to the furniture, 
furnishings, and. fixtures in said hotel to the amount of $10,000; that on February 
13, 1921, while said insurance was in force, the property so insured and located 
in said building was damaged and partially destroyed by fire to the amount of 
$70,000; that said policy permitted other insurance, and that at the date of said 
loss there was other insurance on said property in the sum of $60,000 (naming 
the companies and the amount insured by each); that the total loss and damage 
exceeded the whole amount of insurance thereon, and that plaintiffs are entitled 
to recover the full sum of $10,000, the amount of said policy; that plaintiffs ren- 
dered to the defendant a sworn statement in writing of said loss and damage, etc., 
as required by the policy; that said policy provided in case of loss or damage 
by fire to the property the plaintiffs should recover from defendant no greater 
proportion of the loss than the sum insured should bear to the total insurance; 
that on a failure of the parties to agree as to the amount of the loss, such loss 
should be ascertained by two competent, disinterested, and impartial appraisers, the 
insured and the defendant each selecting one and the two appraisers choosing a 
third to act as umpire, and failing to select an umpire he should be appointed by 
the presiding judge of the district court of the county in which the loss occurs; 
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that the appraisers, together, should appraise the loss, stating separately sound value 
and damage and, failing to agree, shall submit their differences to the umpire and 
the award of any two should determine the loss; that defendant refused to pay 
the loss and plaintiffs demanded an appraisement; that they named John A. Mans- 
field as appraiser; the defendant named M. J. Trevor as appraiser and the district 
judge of Hennepin county, Minn., appointed Paul E. Von Kuster as umpire; that 
the three acting as appraisers in June, 1921, found and awarded that the sound 
value of the property so insured at the time of the fire to be $38,669.11, and that 
the loss and damage occasioned by the fire was $30,000. 

It is then averred that Trevor and Von Kuster were not impartial or disinterest- 
ed appraisers, but! were partisans of and biased and prejudiced in favor of the de- 
fendant; that Trevor entered into an agreement with the defendant that he should 
be paid as his fees for the appraisement more than twice the fees allowed by law, 
and before and after his appointment as appraiser he acted as agent for the de- 
fendant and made an ex parte examination of the damaged property; that Von 
Kuster was a stockholder and officer of the David C. Bell Investment Company, 
which company was agent of the Fireman’s Insurance Company of Newark which 
was one of the companies that had policies of insurance on the property damaged 
and destroyed by the fire; that the appraisement was participated in by all of the 
fire insurance companies mentioned and that said Trevor and Von Kuster were not 
competent, impartial, or disinterested appraisers; that said award is grossly inad- 
equate, and by reason of the premises is fraudulent. The prayer is that the award 
be set aside and that plaintiffs have judgment for $10,000, with interest. 

The answer admits plaintiffs’ ownership of the furniture, etc., the insurance 
thereof by the various insurance companies named, and the prorating provisions of 
the policies, the fire and loss and damages to the property in the sum of $30,000, 
the provisions for the appointment of two appraisers and an umpire, and their ap- 
pointment to appraise the loss and damage by the fire; avers that Trevor and Von 
Kuster were competent, impartial, and disinterested appraisers; traverses the aver- 
ments of the petition that either was interested or guilty of misconduct in their ap- 
praisement, and that the appraisement was in all respects fair, just, and impartial, 
and that defendant was willing to pay its proportional part of the award. The re- 
ply is a general denial. . 

There are only two assignments of error: (1) The setting aside the award; 
and (2) the finding that the loss and damage was $51,000 and in rendering judg- 
ment against the defendant on an amount based on this finding. 

The appraisal of the loss and damage by fire to plaintiffs’ property, covered by 
the defendant's policies and those of several other insurance, companies in the sum 
of $55,000, was participated in by all of the insurance companies interested. They 
were all parties to the appraisal and were represented by counsel. One of these 
companies was the Firemen’s Insurance Company of Newark. Acting collectively 
they nominated Morris J. Trevor, a furniture dealer in Minneapolis, as one of the 
appraisers and jointed with the plaintiffs in asking the judge of the district court 
of Hennepin county, Minn., to appoint an umpire as provided in the policy, and on 
such request Paul E. Von Kuster was appointed as umpire. The appellant assigns 
error in the finding of the trial court that neither of these men was a competent, 
fair, impartial, or disinterested appraiser. ’ 

The statutory law of Minnesota relative to an appraisal of this character is 
not pleaded or proved, and it is agreed that the matter must be determined accord- 
ing to the principles of the common law. The policy in suit, however, provides 
for the appointment of competent, disinterested, and impartial appraisers and an 
umpire itt the event of a failure of the parties to agree on the amount of the loss. 

“The appraisers, acting together, shall then estimate and appraise the loss, 
stating separately sound value and damage, and, failing to agree, shall submit their 
differences ’to the umpire; and the award in writing of any two shall determine the 
amount of the loss; that parties thereto shall pay the appraisers, respectively, se- 
lected by them and shall bear equally the expenses of the appraisal and umpire. 
The fees of any appraiser or umpire shall in no case exceed $10 'a day.” 

It is conceded the statutory fee is $10 per day for the umpire and each of the 
appraisers. 

Von Kuster’s deposition was taken by the plaintiffs. He testified that at the 
time he was appointed umpire he was a stockholder and director and for 11 years 
had been secretary and treasurer of the David C. Bell Investment Company of 
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Minneapolis, which was engaged in the business of mortgage loans, real estate, and 
all branches of insurance, fire, accident, and liability, and acting as agents for in- 
surance companies. The company does not act as agent, but individuals, officers 
of the company, act as agents, and the company receives the commissions or prem- 
iums paid to the individuals for their services. Von Kuster was appointed umpire 
on April 27, 1921. The David C. Bell Investment Company became the agent for 
the Firemen’s Insurance Company of Newark, N. J., about April 14, 1921, some time 
before he was appointed umpire. The Bell Company was not appointed as agent, 
but three individuals connected with it became agents for the insurance company 
and are still its agents. Witness had nothing to do with procuring those appoint- 
ments nor with the insurance business. The employees of the Bell Company rep- 
resent five other insurance companies. Their licenses are issued March Ist of each 
year. At the time Von Kuster’s appointment was made, he knew of the appoint- 
ment of the three employees of the Bell Company. He denied that the company 
in which he was interested was virtually an agent of the Firemen’s Insurance Com- 
pany of Newark at the time he qualified as an appraiser; that he did not disclose 
to any one connected with the insured that any individuals representing the David 
C. Bell Investment Company were agents of the Firemen’s Insurance Company 
of Newark until his deposition was taken in Minneapolis, May 22, 1925; that the 
Firemen’s Insurance Company of Newark was interested in that arbitration. 

Mr. Trevor, the appraiser appointed by the insurance companies, was a whole- 
sale furniture dealer in Minneapolis. His deposition was taken by the plaintiff in 
Minneapolis, but on the request of defendant’s counsel, he attended the trial and 
the plaintiffs put him on the witness stand to prove that he was not an impartial 
arbitrator. He testified: That two or three days (?) after the fire he was asked 
6y a representative of the Western Adjustment Bureau to appraise or estimate the 
loss and damage from the fire which occurred February 13, 1921. That he went 
to the scene of the fire to determine if he could qualify as an appraiser or estimater. 
He was wanted as an appraiser. That he there met a Mr. Wallblum and Mr. Smith, 
representatived of the insurance companies, and the watchman of the building. He 
had then been appointed as an appraiser or estimater. That Messrs. Wallblum, 
Trevor, and Smith appeared before the appraisers as witnesses for the insurance 
companies. A Mr. Turgeon was there on one of the occasions when the witness 
went to the building. That he did not make a tour of the building with any of 
the persons he named. He denied that he told either of the persons he saw at the 
building that he expected to be appointed an appraiser. He was asked to refresh 
his memory; if he did not state in his deposition that he had told the gentlemen 
he saw at the building that he expected to be appointed appraiser on the loss and 
damage, to which he answered, “I think I did when they started to ask me ques- 
tions.” The witness stated that the reading to him of the portions of his deposi- 
tion did not refresh his memory as to what took place at that time. The witness 
further stated that he had acted as an appraiser for the Western Adjustment Bur- 
eau during a period of 10 or 15 years; that he could not estimate the time. When 
asked if he did not state in his deposition, from which counsel read, that: 

“As a matter of fact he had served as appraiser for insurance companies to 
such an extent and so frequently that he expected the insured’s estimates to be gen- 
erally exaggerated, to which he replied that he remembered question, and that his 
answer was as stated in the deposition, and that, as a rule, that would be his an- 
swer now. 

This witness, after describing the course pursued by the appraisers in reaching 
their conclusion, testified: That he was paid for his services in this matter, $625, 
by the insurance companies. That Mansfield, one of the appraisers, was paid $500 
by the assured. That the umpire was paid by both parties. That he had never told 
any one he got $2,500 for his services in this matter. That in his determination of 
the loss he was governed solely by the evidence and sought to give these parties a 
fair and reasonable award for their loss and damage uninfluenced by any extran- 
eous circumstances. Finally, after a lengthy additional examination by both par- 
ties, ‘the witness stated that the people that testified in opposition to the correctness 
of the schedules of the valuation of the property were the witnesses for the insur- 
ance companies, viz., Messrs. Wallblum, Smith, and Turgeon; that he was not able 
from his own information to determine whether these schedules were correct or 
not; and that he relied on the testimony of the witnesses for the insurance com- 
panies to convince him that the schedules were correct. 
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There was testimony for the plaintiffs that a few days after this fire Trevor, 
Cobben, an insurance adjuster, and Wallblum and Smith, representing the insur- 
ance companies, were at the scene of the fire; that Trevor got a lantern from the 
watchman and they went through the rooms of the hotel, looked over the furni- 
ture, and each had a list and was writing; that they left and went to Turgeon’s 
store; and that these persons testified before the appraisers for the insurance com- 
panies as to the extent of the loss. One Colin J. Chisholm testified that during 
the hearing before the appraisers he met Trevor at a restaurant, and that the latter 
ridiculed the prices that were put on the furniture, saying that Barnard Bros. & 
Cope made those wardrobes, and they cost from $12.50 to $15, to which Chisholm 
says he replied, “I wish you would buy a few for me at those prices.” 

A Mr. Mack testified he saw Trevor after the award had been made; this was 
at the New England Carpet & Furniture Company’s store. Trevor asked him if 
he had received his compensation for estimating the loss; that he (Trevor) had 
ne ,compensated. “T believe he said he had received about $2,500 and some 

ollars. 

Harry G. Rodenberg, one of the plaintiffs, testified that near the end of the 
hearing he accompanied the appraisers on their tour through the building; that 
Trevor pulled out a dresser drawer and the glue joints were all opened up. Trevor 
said to Von Kuster: 

“That was caused from general wear of the furniture, and was not caused 
from smoke or fire.” 

The condition of the furniture before the fire was good; the glue joints were 
not open before that time. After the fire it was in bad condition. Parts of the 
dressers and wardrobes were burnt, and tables and chairs; that the finish was 
taken off, and the glue joints were opened up. You could pull a drawer out of a 
dresser, and the whole thing would fall to pieces.” 

Von Kuster testified that during the hearing Trevor said he had seen the 
goods there in the hotel; that he had been asked by the company shortly after this 
fire to go down and make the appraisal. He said nothing about the value. He 
spoke about the fact that the main part of the building was well burnt out and 
the goods in the annex were smoked up and dirty as the result of the smoke. 
Witness testified that when the appraisers were at the building he (Trevor) spoke 
about the fact that he knew all about these mattresses, and knew what they were 
worth and their quality. “I believe,” says the witness, “he named a price less than 
the price put on them by the witnesses for the insured during the time we were 
making our computation.” 

John A. Mansfield testified that Trevor said he had been down through the 
property and examined it shortly after the fire, on several occasions and before 
the appraisal, and that he knew the extent of the damages. 

It was admitted at the hearing before the appraisers that “the furniture was 
in good condition before the fire.” There is much more evidence tending to show 
the bias, prejudice, and partiality of Trevor as an appraiser, but enough has been 
stated to sustain that conclusion with the unbiased mind. The contention of ap- 
pellant’s counsel that there is no evidence justifying the setting aside of the award 
of the appraisers has rendered it necessary, in demonstrting the incorrectness of this 
conclusion, to make a somewhat lengthy statement of the facts. 

I. The duties of these appraisers were that they should stand indifferent be- 
tween the parties. If they did not so stand, their appraisal should not be upheld. 
Chief Justice Marshall, as a.member of the Virginia Constitutional Convention of 
1830, in the discussion of a question apposite to that under review, said: : 

“You do not allow a man to perform the duties of a juryman or judge if he 
has $1 of interest in the matter to be decided.” : 

In Hyeronimus v. Allison, 52 Mo. 102, 105, Judge Sherwood said: 


“If the mind of an arbitrator be tainted by partiality, he manifestly would be 
guilty of a gross fraud in concealing such bias, of which he must be conscious at 
the time he is chosen. A court of equity, which narrowly watches every appear- 
ance of unfair dealing and repudiates every transaction which bears the dark im- 
press of fraud, would be recreant to the principles on which its very jurisdiction 
rests to permit an award made under such circumstances to stand: 

See, also, Sholz v. Mills, 176 Mo. App. 352, 158 S. W. 696, and Pac. Lime & 
Gypsum Co. v. Missouri Bridge & Iron Co., 286 Mo. 112, 119, 226 S. W. 853. 

In 26 C. J. 419, § 549, it is said: 
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“While the usual provisions in a policy for appraisement or arbitration require 
the appointment of one appraiser or arbitrator by each party and the seclection of 
an umpire by the two in the event that they cannot agree, nevertheless it is con- 
templated that the persons appointed by the parties be impartial and disinterested. 
To be disinterested they should not only be without pecuniary interest in the result 
but also without bias or prejudice. A person who is frequently or habitually em- 
ployed by insurers as an appraiser and who by his conduct makes it clear that he 
understands that he is acting in their interests is not disinterested. But the fact 
that one has acted in the same capacity on other occasions does not necessarily 
annie him.” Harmon y. Stuyvesant Ins. Co., 170 Mo. App. 309, 156 S. W. 
Of. 

26 C. J. 421, § 551, is to the effect that: 

“An arbitrator or appraiser is bound to exercise the highest degree of judicial 
impartiality, without the slightest regard to the manner in which the duty devolved 
upon him. He is not the agent or advocate of the party selecting him. He is, 
however, supposed and expected in a restricted sense to represent such party, and 
within reasonable limits, to see that no legitimate consideration favorable to him is 
overlooked.” Fowble v. Phoenix Ins. Co., 106 Mo. App. 527, 81 S. W. 485. 

Within a few days after the loss Trevor went twice to the burned buildings 
and made an ex parte examination at the request of a representative of the insur- 
ance companies to see if he could qualify as an appraiser or estimater. Here we 
must read between the lines. He must have reported the result of his examination, 
and that report was satisfactory and demonstrated that he was qualified. He was 
chosen as appraiser by the insurance companies. There is much evidence that 
Trevor made this inspection in company with several others who testified before 
the appraisers as to the loss and damage caused by the fire. It seems from Trevor's 
evidence he based his valuation largely on the estimates of these witnesses and 
rejected the valuations by plaintiffs’ witnesses; some of them, at least, he regarded 
as ridiculous. While going through the burned buildings with the other appraisers, 
he told them that the loosened condition of the glue joints of a dresser was caused 
by wear, and not by the fire; this, in the face of the admission that the furniture 
was in good condition before the fire. During a period of 35 years he had served 
as appraiser for insurance companies; so frequently he could not remember the num- 
ber of times. His experience was such that he expected the claims for damages 
(which the policy in this case required ta be in writing and under eath) to be ex- 
aggerated. The hearing occupied two weeks. At the conclusion, on the sugges- 
tion of Mr. Mansfield, one of the appraisers, Trevor says he took the numerous 
exhibits and went over the entire thing, including the testimony of all the witnesses 
(note that there were 25 or 30 witnesses and that their testimony, taken in short- 
hand, had not been typewritten), to determine their credibility and their knowledge 
of the exact amount of loss and damage, replacement, and values. His conclusions 
on the loss and damage to the goods and replacement value were accepted by Mans- 
field and Von Kuster. For this performance of his duties, no doubt eminently 
satisfactory to the insurance companies, they paid him $625, which was at the 
rate of $25 per day, while the policy and the statute of Minnesota limited his fees 
to $10 per day. Mr. Mack, who had been in the furniture business ini Minneapolis 
20 years, testified that Trevor told him he received $2,500 compensation for his 
services as appraiser in this case. Although Trevor’s deposition had been taken 
by the plaintiffs, he voluntarily left his business 700 miles distant and came to St. 
Louis, at the defendants’ request, to testify at the trial. As we have seen, his 
oral testimony was at a variance with his deposition. On a consideration of all 
his testimony there is room to doubt whether he (Trevor) was a fair, candid, im- 
partial, and disinterested appraiser, and the finding of the learned trial court in 
that respect is supported by the great weight of the evidence. Human nature has 
its limitations. “No man can serve two masters: for either he will hate the one 
and love the other, or else he will hold to the one and despise the other.” When 
the Ethiopean can change his skin or the leopard his spots, we may safely remove 
the disqualifications of judges and jurors on the ground of preconceived opinion, in- 
terest, bias, and prejudice. That Travor had a preconceived opinion on the merits 
of the case is demonstrated by the evidence. 


The fairness and impartiality of an appraiser should be, like that of a juror, 
not only above reproach, but above suspicion. Travor’s ex parte examination at the 
request of the insurance company to see if he could qualify as an appraiser and 
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his subsequent appointment as such is to the impartial mind, when most conserva- 
tively expressed, a suspicious circumstance. Mason v. Insurance Co. (Mo. App.) 
258 S. W. loc. cit. 762. His receipt of an excessive fee in violation of the statute 
law and: of the terms of the policy, in connection with other circumstances in the 
case, are persuasive evidence that he was the paid agent of the companies. “A per- 
son who is frequently or habitually employed by insurer as an appraiser and who, 
by his conduct, makes it clear that he understands that he is acting in their inter- 
ests is not disinterested.” 26 C. J. 420, § 549, n. 38. 

The sifting of the evidence, the determination of its weight and credibility, 
and of the extent of the loss and damage as estimated by Trevor, alone, which he 
says occupied five or ten evenings of his time, were wholly ex parte and hence 
nugatory. The policy, by its express terms, required that “the appraisers together 
shall then estimate and appraise the loss.” “Since an appraisement gets its entire 
force from the joint act of the parties through their agents, where it is ex parte it 
goes for naught, and is no evidence at all, either on a motion for a judgment or at 
the trial.” Penn. Plate Glass Co. v. Spring Garden Ins. Co., 189 Pa. 255, 42 A 
138, 69 Am. St. Rep. 810; 26 C. J. 425. “While an appraisement proceeding need 
not be conducted with the formalities of a trial, nor with the strickness required in 
a common-law arbitration, there must, nevertheless, be a fair effort on the part 
of the appraisers to ascertain the truth, and a consideration of available informa- 
tion, and a deliberate judgment of those making the award, after due consultation 
and deliberation.” Kent & Purdy Paint Co. v. Aétna Ins. Co. 165 Mo. App. 30, 
146 S. W. 78; 26 C. J. 422, par. 557. 

But Mr. Trevor and Mr. Von Kuster, notwithstanding the foregoing facts, 
solemnly testified that the entire proceeding was characterized by the utmost good 
faith and impartiality, and that the appraisers and umpire were men of integrity 
and, high standing; that the award was justified by the evidence and was fair, im- 
partial, and righteous altogether. That the appraisers and umpire should protest 
their fairness and impartiality is to be expected. But in the light of the evidence 
this appraisement has the earmarks, to say the least, of bias and partiality, despite 
their protestations. 

In Hamlet, act 3, scene 2, the Prince inquired of the Queen: 

“Madam: How like you this play? 

“Queen: The lady doth protest too much, methinks. 

“Hamlet: Oh, but she will keep her word.” 

A few: days before the appointment of the appraisers the Firemen’s Insurance 
Company of Newark appointed three of the officers of the David C. Bell Investment 
Company as agents to represent its business in Minneapolis. Straightway Mr. Von 
Kuster, one of the directors and stockholders, and for 11 years secretary and treas- 
urer of the Bell Company, was appointed umpire on the solicitation of the plaintiffs 
and all of the other insurance companies interested in plaintiffs’ loss. The com- 
missions of these agents of the Firemen’s Insurance Company earned in the busi- 
ness were part of the profits and emoluments of the Bell Investment Company, 
part of which inured to Von Kuster’s benefit. Why were these appointments made 
at this strategic moment? And why were they so closely followed by Von Kus- 
ter’s appointment as umpire? In the light of the facts the craftiness of this sub- 
tle scheme is apparent; the voice was the voice of Jacob, but the hand was the hand 
of Esau. It is too transparent to deceive any one knowing the facts. But the 
facts were unknown to the plaintiffs. Von Kuster may be acquitted of any wrong- 
ful intent, yet he knew of the relation of his company to the insurance company 
at the time of his appointment. Unquestionably, his interest and relation to his 
principal would have disqualified him as a juror in an action on the policy. 

“Either partv had the right to demand that the arbitrators chosen should have 
the competency of jurors, and assuredly a litigant cannot be expected to consent 
that his case shall be tried by his antagonist in person or by agent.’ Goodwin 
v. Insurance Co., 118 Iowa, 601, 92 N. W. 894. 

“It is well said that the word ‘disinterested’ does not refer merely to those 
cases where there is a lack of pecuniary interest, but is used in the broader sense, 
aS meaning not only that there must be a lack of pecuniary interest but also that 
the person must be unprejudiced and without bias.” 5 Joyce on Insurance, § 3243. 

A recapitulation of the vitally material facts will confirm our conclusion as 
to the correctness of the finding of the trial court. Semble: 

II. Plaintiffs bought the furniture and furnishings in the Miller Hotel in Aug- 
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ust, 1920, and paid $55,000 therefor. The hotel was in two buildings, the main 
or old brick building three stories high, and the annex, a five-story brick building. 
The first floors of these buildings were not occupied for hotel purposes, except the 
lobby or entrance of the hotel in the main building. With this exception, the first 
floors were occupied by other tenants. There were 66 bedrooms in the main build- 
ing, and 92 in the annex. There were 56 bedrooms in the main building all fur- 
nished alike, and all the bedrooms in the annex were also furnished alike. The fire 
was discovered in the basement about 1 o’clock Sunday morning, February 13, 1921. 
The entire fire department responded to the alarm, and within a few minutes 35 
streams of water were turned on and into the buildings. The fire was extinguished 
late in the afternoon. The floors of both buildings were flooded with water. The 
beds, mattresses, carpets, etc., were soaked with water and permeated with smoke. 
The main building was destroyed so that it was condemned and the walls torn down. 
In some of the rooms the furniture and furnishings were entirely destroyed, in 
other rooms they were badly damaged, and after repeated efforts the salvage was 
sold for $3,400. Most of the plaintiffs lived in the city of St. Louis where the 
suits were brought against the insurance companies issuing the policies to set aside 
the award to recover for the loss and damage in each policy. In this case the 
award was set aside; the court found the value of the property insured was $55,000; 
that the damage caused by the fire was $51,600 (the value of the property, less the 
$3,400 for which the salvage was sold), and rendered judgment for plaintiffs for 
$9,381.82, being defendant’s proportionate share of the loss, with interest. 

John T. Maloney testified’: 

“I am a hotel broker. I negotiated the sale of the equipment of the Miller 
Hotel by Miller and Sherman to Schwartzman Bros. & Co. in August, 1920. Mil- 
ler and Sherman wanted $60,000 or $65,000, but we negotiated a sale for $55,000. 
I thought the purchasers were making an excellent buy at that price. The fair 
and reasonable price was $65,000. I visited the hotel several times and was shown 
over the house as to the improvements Schwartzman Bros. were making. There 
was considerable cleaning up and other improvements. I went through the build- 
ings after the fire. In some of the rooms the water marks on the walls showed 
the water up a couple of feet. It all looked pretty rotten. It was worse on the 
second and third floors of the annex than on the upper floors. I thought it was 
a total loss. There might have been some iron beds in there or mattresses that 
a not wet, but from a hotel man’s point of view there wasn’t anything of value 
eft.” 

Max Schwartzman, one of the plaintiffs, testified: 

“I have been in the hotel business 20 years; been connected with the Marion 
Roe Hotel in St. Louis 5 years; was interested in that hotel. and the Brevoort. 
I conducted the negotiations for the purchase of the Miller Hotel from Miller 
and Sherman; they were represented by Mr. Maloney. We finally agreed on 
$55,000. The furnishings in the main part of the building were as good as those 
of any hotel in this town; it was wooden furniture; most of it was solid mahogany, 
and there was some veneer. The dressers and some of the chairs and writing 
desks and tables and some of the wooden beds in the main building were solid 
mahogany. There were some 60 rooms in that building. In the annex we had 
Martin beds and felt mattresses and Way sagless springs, a rug on the floor, and 
a veneer mahogany dresser and chairs and writing tables. I bought the furnish- 
ings for the Brevoort and the Marion Roe. I bought all the extras for the Miller 
Hotel in Minneapolis. If you wanted to replace the furnishings for that hotel, 
you could not do it for $75,000.” 

Harry G. Rodenberg, one of the plaintiffs, testified : 


“T lived in St. Louis before going to Minneapolis 2 years ago; was assistant 
manager of the Marion Roe Hotel for 2 years. We purchased the hotel furnish- 
ings and equipment of the Miller Hotel. I went as manager August 15, 1920. I 
was in bed when the fire broke out. The night clerk called me. The fire started 
in the basement. The old building was practically all burned; some of the annex 
was burned. In making proofs of the loss we went into the building and checked 
up the stuff. I was familiar with the contents. I made purchases for the hotel 
after I became manager; linen of different kinds, rugs, window shades for the 
entire house, beds, mattresses, new carpets, new matting for the lobby, rubber 
matting, electric lights, electric fixtures, wiring, etc. I replaced all articles in the 
hotel that had become worn or impaired by use; redecorated the entire hotel, 
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painted the concrete floors, bathrooms and window sills, halls, and had the main 
building papered, and repainted a big majority of. the rooms, and put repairs on 
plumbing and electrical fixtures. Three or four days after the fire Mr. Titcomb, 
the insurance adjuster, and I went into every room and examined the contents, and 
he wrote a list of same in two books as I called off the items. Thereafter Mr. Tit- 
comb gave me a list of the contents of the rooms based on our examination. | 
checked it with the original copy here.” 


Here witness describes the furniture substantially as described by Mr. Schwartz- 
man and identified a schedule showing in detail the various articles in each room 
of both buildings and the basement which showed in separate columns the actual 
value of each item, loss, and damage, totaling $99,196.20 actual value and $77,532.42 
loss and damage. Witness details improvements, decoration, etc., made by him 
at a cost of about $4,000 which is shown ‘in the schedule, all of which items were 
covered by the policy of insurance and were included in the schedule. 


Harry A. Titcomb, an insurance adjuster, represented plaintiffs in an attempted 
adjustment of the loss. With the assistance of Mr. Rodenberg, one of the plain- 
tiffs, and Mr. Mack and Mr. Dean, buyers in the New England Furniture & Carpet 
Company, he made a list of items damaged and destroyed, going into each room 
throughout both buildings. He classified and tabulated it according to the different 
rooms. He divided the articles that were destroyed or obliterated and those that 
were not. In the old building some of the rooms and their contents were entirely 
destroyed; generally the items destroyed consisted of window shades, curtains, 
dresser covers, towels, and the like. Exact copies of this schedule were furnished 
to the adjusters of the insurance companies, with an estimate of the actual value 
and the.loss and damage. The property in the annex was damaged from heat, 
smoke, and water, and from small amounts of fire in one or two rooms. Here 
the witness related conditions showing that much of the furniture, beds, etc., 
were burned; other articles were injured dressers, wardrobes, chairs, etc., were 
water soaked and stained; glue joints were opened, mattresses, carpets, etc., were 
frozen solid and covered with smoke and creosote; all of the rooms were permeated 
with a strong odor of smoke. 


Several persons engaged in the wholesale furniture business in Minneapolis, at 
plaintiffs’ request, a few days after the fire, spent several days in examining the 
furniture and furnishings in the burned buildings. Each had a copy of the schedule 
above referred to by Titcomb, and carefully checked: over the items and considered 
the value of the salvage. They valued the salvage at more than it was subse- 
quently sold for—Hans Brecher fixed the loss and damage at $58,000; Ira S. Mack, 
at $62,261.74; O. M. Teslow, at $50,650; Colin J. Chisholm, at $54,070.83. 


Mr. Rodenberg made repeated efforts to sell the salvage and finally disposed 
of it for $3,400. The sale included beds, springs, mattresses, dressers, tables, and 
carpets; it did not include bedding. The purchaser testified he did not find out 
how bad the furniture was until after he started to take it out. It was so badly 
water soaked and. dried up that most of it fell to pieces. All the wardrobes went 
to pieces. The metal furniture was in bad shape; some of it was so twisted and 
badly damaged that he could nof use it. “The fair and reasonable price was what 
we paid for it; that was the highest price they could get. The carpets were all 
soaked, and two-thirds of it we sold for rags. I took a list of 152 dressers; when 
we got them to the store we had only 98; the rest had fallen to pieces. They 
all had to go through the shop. We have some of them yet. As to the finish 
on the dressers, some of it was washed off and some of it was burned off. There 
were some chairs, mostly scorched, and in bad condition. The upholstered chairs 
in the lobby were in bad shape. The leather was burned off.” 

oe the part of the defendant, O. J. Morawetz,i a wholesale dealer in furniture, 
testified : 

“T have charge of the hotel furnishings for Boutell Bros. at Minneapolis. In 
the spring of 1921-furniture was a trifle lower than in the fall of 1920. Boutell 
Bros. furnished the Miller Hotel. I have the original contract under which these 
goods were sold. The majority and the substance of that contract was in that 
hotel at the time of the fire. There were 150 outfits. They were sold in 1915. 
The articles in the bill of sale are almost identical with those in the schedule; there 
are a few in the schedule not in the bill of sale, and some in the bill of sale not 
in the schedule.” 
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The witness testified at great length; the sum of it is to the effect that the 
valuations in the schedules were excessive. 

Peter Keith, with Cornwell & Bell, furniture dealers, and formerly with the 
New England Furniture & Carpet Company, testified : 

“I went through all the rooms of the Miller Hotek after the fire with schedule 
in hand, checking it over and estimated the replacement cost at $38,241.55; that is, 
the furnishings. The list I had did not include a lot of things I have heard 
mentioned here, such as linens, doors, and screens. I figured from the list I had 
on the basis of the cash price and 20 per cent. profit.” 

In his testimony before the appraisers, this witness testified that the actual 
value on the list he used before the fire was $26,552.64, and that the loss and 
damage was $15,834.85. 

L. Turgeon, a representative of the insurance companies, inspected the premises 
about March 16, 1921. He stated that the annex was in very good shape, except 
damage by smoke and water. He placed the loss and damage on each item on 
the schedule; that the cost, new, as listed by the plaintiffs, was on an average of 
75 per cent. above the actual cost; he estimated the replacement value before the 
fire at $32,985.38. 

In appellant’s brief it is said: 

“The testimony given at the hearing before the appraisers was offered in evi- 
dence. An examination of same will disclose that practically the same testimony, 
with reference to value, was given there as in the trial below, and that there was 
also great conflict as to the real condition of the premises after the fire.” 

The evidence of L. Turgeon above set out was part of that given before the 
appraisers; he did not appear at the trial. 

The evidence as to the loss and damage to the insured property. is in hopeless 
conflict. A careful study of the record leads to the conclusion that Trevor domin- 
ated the board of appraisers, and that it was he, and he alone, who weighed the 
evidence, determined the credibility of the witnesses, fixed the valuations and 
determined the loss and damages on the furniture and furnishings. In fact, that 
is his testimony. It is clear also that he had a preconceived opinion of the original 
values and of the loss and damage. During the hearing he ridiculed the valua- 
tions of and damage to some of the property as fixed by plaintiffs’ witnesses. 

Ill. In the opinion of the writer, the foregoing presentation of the facts con- 
clusively demonstrates that the trial court did not err in finding for the plaintiffs. 
However, it is urged in their behalf that an underlying reason, one involving a 
question of jurisdiction, exists why the appellant should not recover. It is this: 
The absence in the answer of any claim of excessive damages, and a like absence 
of this contention in the motion for a new trial. The only reference in the latter, 
on which the ruling of the majority opinion can be based, is found in the sixth 
paragraph of the motion which is as follows: 

“Sixth: That the court erred in finding the value of the property covered by 
the insurance in this case at $55,000.” 

This, at best, requires a construction by implication, to enable it to be considered 
as a ground for a review of the finding of the trial court on the question of exces- 
sive damages. The difficulty encountered in such a construction is that no basis 
for the same can be found in the answer in which no averment appears alleging 
that the damages found were excessive. The ruling in the majority opinion there- 
fore must rely for its suppert on an implied allegation in the motion for a new 
trial upon an issue sought to be created by such implication in the absence of any 
reference thereto in the pleadings. It is exceedingly elementary that appeals are 
purely statutory. Recognizing this fact, our law-making power has provided the 
machinery which we call our “procedure,” by which the right of appeal and a 
ot on the same may be had in this court. One of these monitors provides 
that : 

“No exceptions shall be taken in an appeal or writ of error to any proceedings 


in the circuit court, except such as shall have been expressly decided by such court.” 
Section 1512, R S. 1919. 


The excessiveness of plaintiffs’ recovery not having been made an issue, the 
attempted preservation of same in the motion for a new trial—even by implica- 
tion—was therefore an error, and upon this error, and this alone, is based the 
ruling in the majority opinion. This court has frequently held that it will not 
consider, much less decide, an alleged error of the trial court in a matter of excep- 
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tion, unless the attention of the latter court was directed to the same by the motion 
for a new trial. Much less, then, can this court’s right of review be invoked 
where the matter impliedly called to its attention has not been made an issue in 
the case. We have repeatedly held that inadequacy or excessiveness of a finding 
or verdict was a matter of exception entitled to be considered only when it has 
been made an issue and is specifically assigned as error in the motion for a new 
trial. The following cases are illustrative of this rule: 

In Minton v. Steele, 125 Mo. loc. cit. 196, 28 S. W. 749, this court said: 

“The suggestion now advanced that the plaintiff should, in no event, be allowed 
to recover more than a part, or undivided share of the property, comes too late. 
At best it amounts to this: That plaintiff, having a right to some interest or estate 
in the disputed land, has recovered a larger share than he is justly entitled to, 
under the facts. Such an objection, in: the state of the record now exhibited, 
amounts to nothing more than that the verdict is excessive. That objection should 
have been made in the Circuit Court to be available here for review.” 

In Ridenhour v. K. C. Cable Ry. Co., 102 Mo. loc. cit. 290, 14 S. W. 763, this 
court said: 

“Something has been said upon the rehearing about the large amount of plain- 
tiff’s damages ($8,500), and the intimation is thrown out that they are excessive. 
But as no such objection to the verdict was made in the motion for new trial 
that matter is not a proper subject to review.” 

In Weese v. Brown, 102 Mo. loc. cit. 304, 14 S. W. 946, this court also said: 

“But to the extent of $15, at least, the verdict was fully supported by the law 
and the evidence. If defendant objected to the jury’s assessment of $29.40 addi- 
tional, as the equivalent for the cow, he should, in some way, have called the atten- 
tion of the trial court, in his motion for a new trial, to the excess in the damages 
awarded. Ridenhour v. Railroad, ante, page 270 [14 S. W. 760]. This he did not 
do. None of the grounds of that motion can possibly be construed as alluding 
to excessive damages. So that point is not now available to defendant in this court. 
Vineyard v. Matney (1878) 68 Mo. 105. 

“Had such a ground for new trial been assinged in the motion, plaintiff could, 
at once, have removed the objection by reddcing the amount of the finding to $15, 
by a remittitur. But, as defendant made no such objection, plaintiff, as well as 
the court, in the peculiar case here presented, might justly have inferred that defend- 
ant took no exception to the assessment of value of the cow.” 

Aside from the rights of the litigants to have their case reviewed and deter- 
mined upon appeal on the issues submitted, it is, to say the least, unjust to the 
trial judge, sitting as a chancellor, to hold that his finding is erroneous in regard 
to a matter which did not constitute an issue and which was never called to his 
attention. The appellant made no claim that the damages found were excessive, 
and if excessive, as the majority opinion holds, the trial court was not invited 
to reduce them nor given an opportunity to do so. We have spoken in no uncertain 
terms on this subject. 

In State ex rel. v. Farmers’ & Merchants’ Nat. Bank, 144 Mo. loc. cit. 386, 
46 S. W. 149, this court said: . 

“A final contention is that plaintiff sued for and got judgment for a greater 
amount than the taxes due upon the land, but no such question is raised in the 
motion for a new trial, and no motion in arrest was filed. As was said in Alexander 
v. Relfe, 74 Mo. 495, ‘Even if the damages adjudged by the circuit court were 
excessive, no such point was made in the motion for new trial; no opportunity was 
given that court to correct the erroneous excess, if any there was, and it is too 
late to raise the point in this court for the first time.’ ” . 

In St. Joseph Union Depot Co. v. C., R. I. & P. Ry. Co., 131 Mo. loc. cit. 
311, 31 S. W. 913, this court said: 

“We do not think the court committed error by including in the judgment the 
rental up to the first of November, 1892. But even if this were error, no objection 
was made in the trial court to the judgment on this account, either in the motion 
for a new trial or in arrest, and the defendant cannot now be heard to assign it here 
for reversal of the judgment.” / 

Inasmuch as the trial court never decided, or had opportunity to decide, the 
allezed excessiveness of the judgment, the decision in this case is in conflict with 
said section 1512, R. S. 1919, and the following cases: State v. Crites, 215 Mo. 
91, 114 S. W. 618: St. Louis v. Lawton, 189 Mo. 474, 88 S. W. 80; Coffey v. City 
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of Carthage, 200 Mo. 616, 98 S. W. 562; State v. Grant, 194 Mo. 364, 92 S. W. 
698; St. Louis v. Annex Realty Co., 175 Mo. 63, 74 S. W. 961; Bollinger v. Carrier, 
79 Mo. 318; Exchange Nat. Bank v. Allen, 68 Mo. 474. 

As further evidence of the purpose of the appellant not to rely upon a claim 
of an excessive finding as a ground of error is that no reference to this matter 
anywhere appears in its statement of the case and in the points intended to be 
insisted upon in the ‘argument, as required by section 1511, R. S. 1919. 

Emphasizing our recognition of this statute, we adopted rule 15, which pro- 
vides : 

“The brief for appellant shall distinctly allege the errors committed by the trial 

court and shall contain, in addition thereto (1) a fair and concise statement of 
the facts in the case without reiteration, statement of law, or argument; (2) a 
statement, in numerical order, of the points relied on, with citation of authorities 
thereunder, and no reference will be permitted at the argument to errors not 
specified,” etc. 

The violation of this statute and rule in the majority opinion consists in the 
fact that, while the opinion sustains the plaintiffs’ right to a judgment, yet it 
adjudges the amount of the plaintiffs’ recovery to be excessive, and this in the 
absence of any issue to that effect in the pleadings, or (except as stated) in the 
motion for a new trial, or in the appellant’s brief. 

It need scarcely be stated to any one familiar with our appellate procedure 
that section 1511 and rule 15, supra, are mandatory, and a compliance therewith 
is a prerequisite to a hearing upon appeal. Their observance is of such import- 
ance that we have held that they cannot be waived by the consent of the parties. 
Hays v. Foos, 223 Mo. 421, 122 S. W. 1038; Disse v. Frank, 52 Mo, 551. 

In recognition of this statute (section 1511) and of our rule 15, this court 
has affirmed judgments or dismissed appeals in numerous cases because of the 
absence of a statement of the points intended to be insisted on in argument, or 
because of a defective statement of said points, as will be seen from the following 
cases: Hughes v. Winkleman, 243 Mo. 81, 147 S. W. 994; Roy County Sav. Bank 
v. Hutton, 224 Mo. loc. cit. 53, 123 S. W. 47: State v. Boehm, 184 Mo. 207, 83 
S. W. 1133; Sullivan v. Holbrook, 211 Mo. 99, 109 S. W. 668; Rusch v. Valle 
(Mo. Sup.) 237 S. W. 111; Frick v. Millers’ National Ins. Co., 279 Mo. 156, 213 
S. W. 854; Vahldick v. Vahldick, 264 Mo. 529, 175 S. W. 199; State v. Barker, 
294 Mo. 303, 242 S. W. 405; Christine v. Luyties, 280 Mo. loc. cit. 431, 217 S. W. 
55; Hayes v. McLaughlin (Mo. Sup.) 217 S. W. 264; Hanchett Bond Co. v. Palm 
(Mo. Sup.) 220 S. W. 673; Coe v. Greenley, 295 Mo. 664, 246 S. W. 908; Hutson 
v. Allen, 236 Mo. 645, 139 S. W. 121. 

_ The majority opinion rules adversely to and disallows each one of the seven 
points relied upon by the appellant for a reversal in his “Points and Authorities.” 
These must be taken to represent, under the statute and rule 15, the “points intended 
to be insisted on in argument.” Only these could legitimately be considered. The 
majority opinion, however, instead of thus limiting its review, proceeded, in effect, 
to cast aside these rulings in the plaintiffs’ favor and reversed the case on the 
ground of an excessive finding. This holding, in the face of the record, the stat- 
utes, and the rule of this court, cannot be otherwise characterized than as sua 
sponte in that it was made in disregard of all the limitations provided by law for 
the review and determination of cases upon appeal. The judgment of the trial 
court should therefore have been affirmed. 


BAKER v. UNION ASSUR. SOC. OF LONDON, Limited. (No. 6209.) 
Supreme Court of Montana. Jan. 7, 1928. 
On Motion for Rehearing Feb. 6, 1928. 
264 Pacific Reporter 132. 

1. INSURANCE—ASSIGNMENT OF INSURED’S INTEREST AS OWNER 
OF PROPERTY COVERED BY POLICY WAS ASSIGNMENT OF POL- 
ICY ENABLING ASSIGNEE TO SUE THEREON. 

Assignment reading, “Assignment of interest by assured. The interest of Claude 
Stanley as owner of the property covered by this policy is hereby assigned to Denton 
State Bank subject to the consent of the Union Assurance Society of London, 
Limited,” was an assignment of policy. and carried with it right of assignee to 
maintain an action thereon. 


(For other cases, see Insurance, Dec. Dig. §§ 594, 624[4].) 
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2. INSURANCE—PROVISION MAKING POLICY VOID IF NOTICE OF 
FORECLOSURE SALE WAS GIVEN WITH INSURED’S KNOWLEDGE 
DID NOT APPLY TO NOTICE BY SHERIFF OF SALE UNDER FORE- 
CLOSURE ACTION. 


Provision of fire insurance policy that policy should be void “if, with knowl- 
edge of insured, foreclosure proceedings be commenced or notice given of sale of 
any property covered by this policy by virtue of any mortgage,” did not ap 
ply to notice published and posted by sheriff in connection with sale of property 
under foreclosure proceedings by action, but notice contemplated by policy is one 
given in enforcement of mortgage under power of sale which may be included 
therein, and sheriff’s publication and posting of notice did not render policy void. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 


4. INSURANCE—INSURED’S RIGHT TO REDEEM WAS INSURABLE 
INTEREST WHICH EXISTED AFTER FORECLOSURE SALE. 


j Mortgagor’s right to redeem was an insurable interest in property which con- 
tinued to exist after foreclosure sale. 


(For other cases, see Insurance, Dec. Dig. § 115[5].) 


5. INSURANCE—PROVISION THAT POLICY SHOULD BECOME VOID IF 
CHANGE TOOK PLACE IN INTEREST, TITLE, OR POSSESSION OF 


PROPERTY WITHOUT INSURER’S CONSENT INDORSED ON POL- 
ICY WAS VALID. 


Provision of fire insurance policy that policy should become void if any change 
other than death of insured should take place in interest, title, or possession of 
insured property without consent of company indorsed thereon or added to policy, 
was valid and enforceable. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 


6. INSURANCE—CONDITION REQUIRING WRITTEN INDORSEMENT OF 
WAIVER OF BREACH OF CHANGE OF TITLE PROVISION MAY BE 
WAIVED. 

Condition that policy should become void if any change other than death of 
insured should take place in interest, title, or possession of insured property with- 
out consent of insurer indorsed on policy or added thereto, may be waived by 
subsequent parol agreement. 

(For other cases, see Insurasce, Dec. Dig. § 385.) 


7. INSURANCE—REQUIREMENT OF WRITTEN WAIVER MAY BE 

WAIVED BY PAROL. 

Notwithstanding provisions of policy that no officer, agent, or representative of 
defendant insurer should be deemed to have waived any condition or provision con- 
tained in policy unless such waiver should be in writing indorsed upon or attached 
to it, insured is not precluded from relying on parol subsequent waiver by an auth- 
orized agent of company. 

(For other cases, see Insurance, Dec. Dig. § 386.) 


8. INSURANCE—EVIDENCE HELD TO SHOW AGENT WRITING FIRE 
INSURANCE POLICY POSSESSED POWERS OF GENERAL AGENT. 
Evidence held to show that agent writing fire insurance policy, who testified 

that he was agent at Denton “for soliciting and writing of policies and collection 

of premiums,” but who did much more than to merely write policies and collect 
premiums, possessed powers of general agent of defendant at Denton in absence 
of showing of limitations upon his authority. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


9. INSURANCE—KNOWLEDGE OF AGENT POSSESSING GENERAL 
AGENT POWERS THAT PROPERTY WAS MORTGAGED AND FORE- 
CLOSURE PROCEEDINGS WERE PENDING WAS IMPUTABLE TO 
INSURER (REV. CODES 1921, § 7959). : 
Knowledge of insurer’s agent possessing powers of general agent, before writ- 

ing policy, that insured property was mortgaged and that proceedings were pending 

to foreclose mortgage and that insured was to remain in possession during period 

of redemption, was imputable to defendant insurer under Rev. Codes 1921, § 7959. 


(For other cases, see Insurance, Dec. Dig. § 378[3].) 





Fire] Baker v. Union Assur. Soc. of London Ltd. 1051 


10. INSURANCE—AGENT’S STATEMENT THAT IT WAS UNNECESSARY 
TO MAKE NOTATION ON POLICY REGARDING FORECLOSURE 
SALE OF INSURED PROPERTY WAS BINDING ON INSURER, AND 
INSURER WAS LIABLE THOUGH CONSENT TO CHANGE IN INTER- 
EST WAS NOT INDORSED ON POLICY. 

Where insurer’s agent, having powers of general agent, with knowledge of 
facts advised insured that it was not necessary that there be notation on fire insur- 
ance policy regarding sale of insured property under foreclosure proceedings, this 
statement was binding on insurer, and insurer could not escape liability because 
no agreement concerning change of title and interest of insured property was 
indorsed on policy. 

(For other cases, see Insurance, Dec. Dig. § 385.) 


On Motion for Rehearing. 

12. INSURANCE—AGENT GENERALLY EMPOWERED TO SOLICIT AND 
CONSUMMATE INSURANCE WITHIN CERTAIN TERRITORY MAY 
ORALLY WAIVE CONDITION PRECEDENT AND MODE OF WAIVER 
CONDITION. 

Local agent, who is clothed with general power to solicit and consummate 
contracts of insurance within certain territory, stands in the stead of the company, 
and represents its whole power to give validity to contracts which he is authorized 
to execute, and to waive conditions precedent to liability by oral agreement, includ- 
ing condition as to mode of waiver of such conditions precedent. 

(For other cases, see Insurance, Dec. Dig. §§ 384, 386.) 

Appeal from District Court, Cascade County; W. H. Meigs, Judge. 


Action by C. E. Baker, as receiver of the Denton State Bank of Denton, against 
the Union Assurance Society of London, Limited. From a judgment for plaintiff, 
defendant appeals. Affirmed. 

Freeman, Thelen & Frary, of Great Falls, for appellant. 


Hurd, Rhoades, Hall & McCabe, of Great Falls, and C. E. Baker, of Denton, 
for respondent. 


Stark, J. This is an action on a fire insurance polity in which plaintiff, as 
receiver of the Denton State Bank, seeks to recover a judgment against the defendant 
for damages alleged to have been sustained on account of the destruction by fire 
of a certain frame building located at Denton, Mont., upon which defendant had 
issued a policy of insurance running to Claude Stanley, which damages and the 
right to recover the same it is alleged were assigned to Denton State Bank by 
said Stanley after the fire. The cause was tried to the court without a jury and 
judgment rendered and entered in favor of the plaintiff, from which the defendant 
has appealed. 

he policy in question was issued on August 13, 1921, became effective October 
1, 1921, extended for a period of one year from that date, was in the sum of 
$3,000, covered a frame building and sheds appurtenant thereto used as a livery 
stable, located on lots 5 and 6 in block 14 of Denton, Mont., and contained, amongst 
others, the following provisions: 

“This entire policy unless otherwise provided by agreement indorsed hereon or 
added hereto shall be void if any change, other than by death of an insured, take 
place in the interest, title or possession of the subject of insurance, whether by legal 
process or) judgment or by voluntary act of the insured or otherwise.” ; 

“That the policy is made and accepted subject to the following stipulations 
and conditions printed on the back hereof, together with such other provisions, 
agreements or conditions as may be indorsed hereon or added hereto, and no officer, 
agent or other representative of this society shall have power to waive any provi- 
sion or condition of this policy except such as by the terms of this policy may be 
the subject of agreement indorsed hereon or added hereto, and as to such provi- 
sions and conditions no officer, agent or representative shall have such power or 
be deemed or held to have waived such provisions or conditions unless such waiver, 
if any, shall be written upon or attached hereto, nor shall any privilege or permis- 
sion affecting the insurance under this policy exist or be claimed by the insured 
unless so written or attached.” 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if, with the knowledge of the insured, foreclo- 





1052 The Insurance Law Journal, Vol. 70 {June, 1928 


sure proceedings be commenced or notice given of sale of any property covered 
by this policy by virtue of any mortgage or trust deed.” 

There was a mortgage clause attached to the policy, making the loss, if any, 
payable to C. S. Harris as his interest might appear. 


1. Counsel for defendant, by the first specification of error in their brief, 
assert that the plaintiff is not the real party in interest and therefore not entitled to 
maintain this suit. The admitted facts in this connection are that the insured 
property was destroyed by fire on or about November 27, 1921; that thereafter 
defendant made settlement with the mortgagee, Harris, for the amount of. his 
mortgage interest in the insured property; that subsequent to the date of the fire 
ae signed an indorsement which was printed on the back of the policy, reading 
as follows: 


“Assignment of interest by assured. The interest of Claude Stanley as owner 
of the property covered by this policy is hereby assigned to Denton State Bank 
subject to the consent of the Union Assurance Society of London, Limited.” 

And thereafter the written consent of the defendant to such assignment was 
duly indorsed upon the policy. 

Counsel urge that by this indorsement Stanley merely assigned his interest in 
the property covered by the policy, and that it is insufficient to transfer to the 
plaintiff any right to the proceeds of the policy or a right to maintain an action 
thereon to recover the same. 

[1] An examination of the authorities shows that an assignment like the one 
signed by Stanley is treated as an assignment of the policy and carries with it the 
right of the assignee to maintain an action thereon. In Ober & Sons v. Manufac- 
turing Co., 145 Ala. 625, 40 So. 278, an assignment of an insurance policy had been 
made by the assured after a loss by fire on a form identical with the one signed 
by Stanley in fhis case, and the court said: 

“This indorsement was sufficient to authorize an action on the policy by the 
assignee, and, this court has held, transferred the policy, when made after the fire, 
although the policy contained the stipulation prohibiting the assignment.” 

See, also, Hartford Ins. Co. v. Citizens’ Bank, 166 Ark. 551, 266 S. W. 675, 
39 A. L. R. 1458; Georgia Co-operative Fire Ass’n v. Borchardt & Co., 123 Ga. 
181, 51 S. E. 429, 3 Ann. Cas. 472. 

Under these authorities, the plaintiff, standing in the place of the assignee of 
the policy, has a right to maintain this action thereon. 

2. Defendant’s answer alleged that the conditions of the policy had been broken 
and the same rendered void, for the reason that without any agreement therefor 
having been indorsed on the policy, (1) on or about the 22d day of October, 1921, 
all the property covered by the policy was sold by the sheriff of Fergus county 
under an order of sale issued out of the district court of that county, in an action 
wherein C. S. Harris was plaintiff and Grace Miller, Claude Stanley et al. were 
defendants, and a sheriff’s certificate issued thereunder, showing that C. S. Harris 
had become the purchaser thereof, and that thereby a change in the interest and 
title of the subject of insurance took place without the knowledge or consent of 
defendant or any of its officers or agents; (2) that subsequent to the issuance of 
the policy, with the knowledge of the assured, notice was given and published of 
the sale of the insured property on October 22, 1921, under the proceedings above 
referred to, and that neither the defendant nor any of its officers or agents had 
knowledge thereof until after the destruction of the property by fire. ; 

To these matters the plaintiff by reply pleaded that by the acts and conduct of 
the defendant, which will be hereafter referred to, it had waived the same and was 
estopped from relying upon them as a defense to plaintiff’s action. 

There is nq dispute over any fact leading up to or connected with the sale of 
the property by the sheriff above referred to. On July 9, 1921, C. S. Harris com- 
menced an action in the district court of Fergus county to foreclose two mortgages 
held by him covering the lots upon which the insured building was located, and 
such proceedings were had that on September 22, 1921, a judgment of foreclosure 
and sale was duly given and made therein, whereupon an order of sale was issued 
in the action, by virtue of which the sheriff of the county duly advertised the prop- 
erty for sale on the 22d day of October, 1921, and on that day sold it to C. S. 
Harris and delivered to him a certificate of sale therefor. 

It is admitted that there was no agreement in writing indorsed upon or added 
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to the insurance policy consenting to or recognizing the change of the interest and 
title of the insured property effected by the sheriff’s sale. 

[2] We shall first consider the second of the defensive matters pleaded. The 
notice of sale therein referred to, and which it is claimed voided the policy, is the 
notice published and posted by the sheriff in connection with the sale of property 
under the foreclosure proceedings mentioned. The provisions of the policy do not 
apply to such a notice. The notice contemplated by the policy is one given in the 
enforcement of a mortgage urder a power of sale which may be included therein 
and without court proceedings. Stenzel v. Penn Fire Ins. Co., 110 La. 1019, 35 
So. 271, 98 Am. St. Rep. 481; 26 C. J. 239, and cases cited. 

In 4 Joyce on Insurance, § 2270B, it is said: 

“But a condition in a policy that it shall be void if, with the knowledge of 
the insured, notice of sale of any of the insured property shall be given by virtue 
of any mortgage or trust deed, has reference to extrajudicial enforcement of a 
mortgage by means of notice to the mortgagor.” 

The publication and posting of this notice, therefore, did not operate to render 
the policy void under the provisions thereof above quoted. 

3. This leaves for consideration only the questions arising as a result of the 
sale of the property on October 22, 1921. 

[3, 4] Upon the issuance of the sberiff’s certificate under such sale the title 
to the property passed to the purchaser, C. S. Harris, and Stanley had left only 
the right to redeem from the sale within the statutory period of one year. Mc- 
Queeney v. Toomey, 36 Mont. 292, 92 P. 561, 122 Am. St. Rep. 358, 13 Ann. Cas. 
316; State ex rel. Hopkins v. Stephens, 63 Mont. 318, 206 P. 1094; Libby Lumber 
Co. v. Pacific States Fire Ins. Co., 79 Mont. 166, 255 P. 340. However, Stanley’s 
right to redeem was an insurable. interest in the property and continued to exist 
—— sale. Baker v. Pennsylvania Fire Ins. Co. (Mont.) 263 P. 93, decided 
this day. 

[5, 6] The condition in the policy declaring that it should become void if any 
change other than by death of the insured should take place in the interest, title, 
or possession of the subject of the insurance without the consent of the company 
indorsed thereon or added to the policy, is valid and enforceable. Joyce on Insur- 
ance, § 2246; East v. New Orleans Ins. Assn., 76 Miss. 697, 26 So. 691. But the 
condition in the policy may be waived by a subsequent parol agreement. 3 Cooley’s 
Briefs on Insurance, 2606; Mackintosh v. Agricultural Fire Ins. Co., 150 Cal. 440, 
89 P. 102, 119 Am. St. Rep. 234. 

[7] Notwithstanding the further provisions of the policy that no officer, agent. 
or representative of the defendant shall be deemed to have waived any condition 
or provision contained therein, unless such waiver shall be in writing. indorsed upon 
or attached to it, an insured is not precluded from relying on a parol subsequent 
waiver by an authorized agent of the company. 3 Cooley’s Briefs on Insurance 
(Ist Ed.) 2607, and cases cited; Eagle Fire Co. v. Lewallen, 56 Fla. 246, 47 So. 
a Alexander v. Continental Ins. Co., 67 Wis. 422, 30 N. W. 727, 58 Am. Rep. 

( 

It is conceded that the insurance policy became forfeited by reason of the sale 
of the insured property by the sheriff on October 22, and the failure to have an 
agreement and consent thereto indorsed upon the policy, unless this provision had 
been waived or the defendant otherwise placed in a position where it was estopped 
from urging such failure as a defense to the plaintiff's action. 

To establish the fact that this provision of the policy had been waived and 
that defendant was estopped from urging it as a defense to this action, the plaintiff 
testified that the insurance policy was issued to Stanley by Walton Hood Grant, as 
agent of the defendant company at Denton; that the plaintiff is an attorney at 
law, and as such was representing Stanley in the foreclosure proceeding instituted 
by Harris above mentioned, and which was pending at the time the policy was 
issued on’ August 13, 1921; that before writing the policy the agent, Grant, went 
to the plaintiff’s office to make inquiry concerning the status of Harris’ mortgages; 
that the foreclosure proceedings were there discussed and Grant fully advised as 
to their exact status; and that about two weeks after the sale plaintiff had a con- 
versation with Grant at his office in Denton, in which the fact that the insured 
Property had been sold in the foreclosure proceeding was discussed. 

The assured, Stanley, testified concerning the issuance of the policy in question 
by Grant on or about the 13th day of August, 1921, and that in a conversation 
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with Grant at that time he explained to the agent that Mr. Harris had a mortgage 
on the premises which was being foreclosed, and that he was trying to make arrange- 
ments with Harris to remain in possession of the premises during the period of 
redemption; that Grant did not say anything about the foreclosure proceedings 
having anything to do with the insurance, and that Grant came to the insured 
premises to see him about the unpaid premium in the latter part of October. When 
the witness was asked about a conversation he had with Grant at that time, counsel 
for defendant objected to it solely “on the grounds that the same is not binding on 
the company as no indorsements relative to the same were placed on the policy 
in question.” The objection was overruled, and the witness said: 

“He [Grant] came down to collect the premium, and I told him about the 
foreclosure proceeding and that the property had been sold to Mr. Harris and Mr. 
Harris held the sheriff’s cetificate of sale, and asked him if there should not be 
a notation placed upon the policy to that effect, and he said, no, the policy was 
all right. This conversation took place some time after the 22d day of October, 
1921, about a month before the fire.” - 

Upon cross-examination concerning this conversation the witness said that 
when he asked Grant if there should not be a notation about the foreclosure and 
sale placed on the policy, he replied that “it was not necessary.” 

After the sheriff's sale Stanley remained in possession of the premises under 
an agreement by which he was to make monthly payments, which were to apply 
on the mortgage indebtedness, and after he had paid back the money Harris was 
out on the foreclosure proceedings, the property should be deeded back to him. 
The agent Grant admitted knowledge of this agreement. 

While the testimony of Grant, who testified on behalf of the defendant, was 
not in entire accord with the statements made by the plaintiff and Stanley, upon 
the whole record the court could not have well found that the facts were other than 
as testified to on behalf of the plaintiff. 

The testimony showed that Grant was the agent of the defendant at Denton, 
and as such had authority to accept risks, issue policies of insurance, and that he 
claimed authority to cancel the same; that he had authority to collect premiums 
on such policies and to consent to assignments thereof, and to insert therein con- 
ditions relative to the interests of a mortgagee in the insured property, and, so 
far as the mortgage was concerned, to consent to a change of title on foreclosure. 
There is not in the record a showine of any restriction or limitation upon his 
power as agent, and, under the evidence there can be no doubt whatever that he 
had ample authority to have indorsed upon the policy in question an agreement 
for a consent to a transfer of the interest and title to the insured property under 
the sale thereof by the sheriff on October 22,1921, in accordance with the terms 
of the policy so as to have avoided the forfeiture thereof, and that such an agree- 
ment and consent would have been binding upon the company. The authority of 
Grant is not shown to have been restricted and hedged about with limitations such 
> oor agents were in the case of Careve vy. Phoenix Ins. Co., 67 Mont. 236, 215 

33% 

In Wells-Dickey Co. v. American A. Ins. Co., 69 Mont. 586, 223 P. 489, it 
appeared from the agreed statement of facts that the insurance policy was written 
by one Farmer and that during the time in question he “was and now is the agent 
of the defendant company at Miles City, Mont.” In speaking of the authority of 
this agent, the court said: 

“The stipulation in the record that Farmer was the agent of the defendant is 
not restricted by ahy statement showing limitation of his authority. By section 
7930, Revised Codes of 1921, it is provided: ‘An agent for a particular act or trans- 
action is called a special agent. All others are general agents.’ Therefore, in the 
absence of a showing to the contrary, and there is none, it must be held that 
Farmer was the general agent of the company, which implies that he was an 
agent having exclusive charge and control of his principal’s interests at Miles City 
and in the ‘region tributary thereto; thus he stood in the position of a vice-princi- 
pal.” 

[8] In the instant case, Grant testified that he was the agent of the defendant 
company at Denton “for the soliciting and writing of policies and the collection 
of premiums.” Still, as above pointed out, he did much more than to merely write 
policies and collect nremiums, and in the obsence of a showing of limitations upon 
his authority we think he must be held to have possessed the powers of a general 
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agent of defendant at Denton. Bank of Anderson v. Home Ins. Co., 14 Cal. App. 
208, 111 P. 507; 26 C. J. 287; Continental Ins. Co. v. Ruckman, 127 Ill. 364, 20 
N. E. 77, 11 Am. St. Rep. 121; Manning v. Connecticut Fire Ins. Co., 176 Mo. 
App. 678, 159 S. W. 750. 

[9, 10] As such agent, Grant knew before he wrote the policy that the insured 
property was mortgaged to Harris and that proceedings were pending to foreclose 
the mortgage. He knew that the property had been sold at sheriff’s sale and that 
Stanley was to remain in possession, at least during the period of redemption. 
This knowledge was imputable to the defendant. Wells-Dickey Co. v. American 
A. Ins. Co., supra; section 7959, Rev. Codes 1921. With this knowledge, Grant 
advised Stanley, the insured, that the policy was all right, and that it was not 
necessary that there be a notation thereon relative to the sale of the insured prop- 
erty under the foreclosure proceedings. This statement was binding on the defendant 
under the authorities above cited. 

The effect of a statement made under such circumstances is well set forth 
in West v. National Casualty Co., 61 Ind. App. 479, 112 N. E. 115, in these words: 

“It is well settled that, ‘where one party has by his representations or conduct 
induced the other party to a transaction to give him an advantage which it would 
be against equity and good conscience for him to assert he will not, in a court of 
justice, be permitted to avail himself of that advantage.’ ” 

In Alexander v. Continental Ins. Co., 67 Wis. 422, 30 N. W. 727, 58 Am, Rep. 
869, it is said that the authority of the agent to waive the condition of an insurance 
policy has been frequently asserted, and— 

“This rule is absolutely necessary for the protection of the insured. The 
insured deals with no one but the agent; the company cannot deal with its patrons 
in any other way. Justice and law, therefore, require that the company shall be 
held to sanction what the agent agrees to, and upon which the insured relies. To 
allow the company to enforce a condition or forfeiture of the policy for a neglect 
to do that which the agent informs the insured shall not avoid the policy, would 
work the greatest injustice.” 

Authorities to the same effect could be cited almost indefinitely and will be 
found referred to in the text-books and cases above mentioned. 

When Stanley directed the attention of the defendant’s agent to the fact that 
the insured property had been sold at the sheriff’s sale, he must have had in mind 
the provisions of the policy which declared that it would become void in the event 
of a change in the interest, title, or possession of the subject of the insurance, unless 
otherwise provided by an agreement indorsed thereon, for he inquired of the agent 
whether there should not be a notation of the sale made upon the policy, but the 
agent advised him that the policy was all right, and that such a notation was not 
necessary. . 

It would clearly be unjust and: inequitable to allow the defendant to escape 
liability because no agreement concerning the change of title and interest of the 
insured property effected by the sheriff’s sale was indorsed on the policy, when, 
speaking through its agent, it had advised Stanley, the assured, that such indorse- 
ment was not necessary. : 

We think the judgment should be affirmed, and it is so ordered. 

Affirmed. 

Callaway, C. J., and Myers, Matthews, and Galen, JJ., concur. 

On Motion for Rehearing. 

Stark, J. Upon petition for a rehearing in this action our attention is for the 
first time directed’ to certain allegations in the plaintiff's complaint and the defend- 
ant’s answer, which it is claimed amount to an admission of a limitation upon the 
power of the agent, Walton Hood Grant, in his conduct of the business of the 
defendant, to that of a special agent, and that as such he did not have authority 
to waive. by parol the provision of the policy relative to a change of interest of 
the insured that was binding upon the defendant. 


[11] Without regard to the allegations of the pleadings, it was shown at the 
trial, without objection, that the agent did have authority as such to solicit insurance 
business for the defendant, to accept risks, to write policies of insurance, and that 
he claimed quthority to cancel the same; that he had authority to collect premiums, 
to insert in such policies conditions relative to the interests of the mortgagee, and 
to consent to change of title on foreclosure. Under these circumstances, even 
though the allegations of the complaint may not have been broad enough to admit 
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such proof, it will be regarded as having been amended at the trial in that respect, 
if this is necessary to sustain the judgment, under the provisions of section 9191, 
Revised Codes 1921. Ellinghouse v. Ajax Livestock Co., 51 Mont. 275, 192 P. 
481, L. R. A. 1916D, 836; State ex rel. Dansie v. Nolan, 58 Mont. 167, 191 P. 150; 
Galland v. Galland, 70 Mont. 513, 226 P. 511. 

[12] Having power to do these things, the authority of the agent, Grant, comes 
within the rule laid down in Bank of Anderson v. Home Ins. Co., 14 Cal. App. 
208, 111 P. 507, and other cases cited in the foregoing opinion, to the effect that: 

“A local agent, who is clothed with general power to solicit and consummate 
contracts of insurance within a certain territory, stands in the stead of the com- 
pany, and represents its whole power to give validity to the contracts which he is 
authorized to execute and deliver, and to waive conditions precedent to liability 
by oral agreement, including the condition as to the mode of waiver of such con- 
ditions precedent.” 

It is also asserted in the petition for rehearing that the opinion of the court 
erroneously states that the testimony of the witness Claude Stanley relative to his 
conversation with the agent, Grant, was objected ta solely “on the ground that the 
same is not binding upon the company, as no indorsements relative to the same 
were placed on the policy in question.” 

[13] The testimony of this witness was taken by deposition, and at the time 
counsel for plaintiff offered the same in evidence he stated it was “subject to the 
general objection that such evidence is incompetent, irrelevant, and immaterial, and 
does not go to prove any issue in the case.” ‘When the question calling for the 
conversation with the agent, Grant, referred to in the opinion, was reached, an* 
objection to the same was interposed by counsel for the defendant “for and on 
the ground that the same is not binding on the company, as no indorsements relative 
to the same were placed on the policy in question.” By this the specific ground 
of. objection to the question was pointed out to the court. The rule is that, when 
the erounds of an objection to questions are particularly pointed out, all other 
grounds are waived. State v. Leehman, 2 S. D. 171, 49 N. W. 3; Triggs v. Jones, 
46 Minn. 277, 48 N. W. 1113; 8 Encyc. Pleading & Practice, 266. Hence the sole 
objection to this question that the court was called upon to consider was the specific 
one last made, and the statement relative thereto is correct. The above-mentioned 
rule as to amendments is equally applicable to this testimony. 

The motion for rehearing is denied. 

Callaway, C. J., and Myers, Matthews, and Galen, JJ., concur. 


VUKMANOVICH v. STATE ASR e282) OF LIVERPOOL, ENGLAND. 
0. 6252. 
Supreme Court of Montana: March 8, 1928. 
264 Pacific Reporter 933. 

1. INSURANCE—WHERE COMPANY ADMITTED SOME DAMAGE TO 
FURNITURE AND EFFECTS FROM FIRE, AMOUNT THEREOF WAS 
FOR JURY. 

Where, in suit on fire policy, insurance company admitted that there had been 
some damage to household furniture, family stores and personal. effects by fire, 
amount of damage held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3. INSURANCE—DEFENSE ON FIRE POLICY, THAT PLAINTIFF WAS 
GUILTY OF FALSE SWEARING, PLACED BURDEN OF PROOF 
THEREOF ON DEFENDANT. 
Defense on fire insurance policy, that plaintiff was guilty of false swearing, 

being an affirmative allegation, placed burden of proof thereof on defendant, unless 

fact was established by plaintiff’s evidence. 


(For other cases, see Insurance, Dec.. Dig. § 646[2].) 


4. INSURANCE—MISREPRESENTATION OR FALSE SWEARING _ IN 
STATEMENT OF LOSS, TO VOID POLICY, MUST BE WILLFUL AND 
WITH INTENT TO DEFRAUD. 

Misrepresentation or false swearing in statement of loss and subsequent exam- 
ination, to void policy, must be willful and with intent to defraud. 
(For other cases, see Insurance, Dec. Dig. § 553[1].) 
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5. INSURANCE—WHETHER PLAINTIFF MISREPRESENTED OR SWORE 
FALSELY CONCERNING FIRE LOSS WITH INTENT TO DEFRAUD 
INSURER HELD FOR JURY. 

Whether plaintiff, in suit on fire policy, was guilty of misrepresentation or false 
swearing concerning her loss, with intent to defraud, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 


11. INSURANCE—SUSTAINING OBJECTION TO QUESTION ABOUT 
SLIPPERY CONDITION OF KITCHEN FLOOR AT TIME OF FIRE 
AND OFFER TO SHOW GREASE HAD BEEN SPREAD ABOUT 
BUILDING HELD PROPER, WHERE ARSON OR INCENDIARISM 
WERE NOT PLEADED AS DEFENSE. 

In suit on fire policy, sustaining objection to question about slippery condition 
of kitchen floor at time of fire and objection to offer to show by firemen that 
grease or lard had. been spread all over such floors and was on the upstairs floors 
and walls held proper, where neither arson or incendiarism was pleaded as defense. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


12. INSURANCE—IN SUIT ON FIRE POLICY, EVIDENCE HELD INSUF- 
FICIENT TO SUSTAIN AMOUNT OF VERDICT. 
In suit on fire policy for loss of certain household furniture, family stores, 
and personal effects, evidence held insufficient to sustain amount of verdict. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from District Court, Silver Bow County; George Bourquin, Judge. 

Action by Mary Vukmanovich against the State Assurance Company of Liver- 
pool, England. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded for new trial. 

R. F. Gaines, of Butte, for appellant. 

C. S. Wagner, of Butte, for respondent. 

Myers, J. This is an action, based upon a fire insurance policy, for loss and 
damage by fire. 

Defendant is a fire insurance company, doing business in this state. July 24, 
1924, for a term of three years, and in consideration of a premium paid it, defendant 
insured plaintiff against loss or damage by fire, in an amount not in excess of 
$1,800, as to certain household furniture, family stores, and personal effects, by 
plaintiff owned and possessed. An insurance policy to that effect was issued by 
defendant and delivered to plaintiff. Plaintiff conducted a boarding house, and 
the insured property was‘ kept therein. About 10:30 o’clock p. m., September 19, 
1926, while the insurance policy was in force and while plaintiff and family were 
absent, a fire occurred in the building rented and used by her as a boarding house. 

The complaint alleges the foregoing stated facts, and, further, that the insured 
property was destroyed by the fire; alleges the cash value thereof at the time was, 
and the amount it would) cost plaintiff to make replacement is, in excess of $1,800; 
alleges the sum of $1,800, on account thereof, is due and owing to plaintiff by 
defendant and unpaid; alleges notice to defendant of loss and that plaintiff has done 
and performed everything required of her; prays judgment ior $1,800. 

Answering, defendant admits plaintiff's ownership and possession of the prop- 
erty, the insurance, the fire, notice thereof; admits that, in and by the fire, the 
personal property owned by plaintiff “received some injury”; denies other matters 
alleged by plaintiff. Further answering, defendant sets up certain provisions of 
the insurance policy, one thereof being a provision that the policy will be voided 
by any misrepresentation, fraud, or false swearing by the insured, before or after 
loss, and alleges that, after the fire, plaintiff made, in writing, a purported statement 
of her loss, signed and sworn to by her, and, further, that thereafter, in accord- 
ance with the provisions of the policy, plaintiff was examined under oath about 
the fire and her alleged loss, and that such examination was reduced to writing 
and signed by plaintiff; and alleges that, in so doing, in both of such instances, 
plaintiff was guilty of misrepresentation of facts, fraud, and false swearing in the 
premises. 

By reply, plaintiff denies the allegations of misrepresentation, fraud, and false 
swearing. 

Trial with a jury was had. Evidence for plaintiff and defendant, respectively, 
was received. When all of the evidence was in, counsel for defendant moved 
for a directed verdict in its favor. The motion was denied, and the case was 
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submitted to the jury. A verdict, in the sum of $1,200, for plaintiff was returned. 
Judgment in accordance therewith was rendered. Defendant moved for a new 
trial. The motion was denied, and defendant appealed from the judgment. Sey- 
eral specifications of error are assigned. The first thereof is that the court erred 
in denying defendant’s motion for a directed verdict. We consider it first. 

[1] We do not see that the trial court erred in denying the motion for a directed 
verdict. It is beyond controversy that there was a fire; that thereby some of plain- 
tiff’s insured property was partly burned and was injured; that, to some extent, 
she was damaged thereby. The answer admits that, in and by the fire, plaintiff's 
property “received some injury.” The property could not be injured without damage 
to plaintiff; injury to her property means damage to her. The question of fact 
involved was how much damage. Plaintiff testified a lot of her furniture was 
partly burned. Evidence in behalf of defendant tended to show the damage was 
slight. How much was a question for the jury. 

_ The stated grounds of the motion for a directed verdict were (1) that the 
evidence failed to prove the amount of damage caused by the fire; and (2) that 
the evidence showed plaintiff had been guilty of fraud and false swearing with 
respect to the value of the property insured and the quantity thereof claimed to 
have been damaged. While the evidence as to the amount of damage is vague, 
inevitably, owing to defendant’s admission of some injury to the property, plain- 
tiff was entitled to at least nominal damages, unless it had been proven beyond 
dispute (for the purpose of the motion) that plaintiff had been guilty of false 
swearing in one or both of the respects charged. 

[2] If a recovery may be had on any competent theory, even for nominal 
damages, a motion foor a directed verdict for a defendant should be denied. Long 
v. Davis, 68 Mont. 85, 217 P. 667. “Upon motion of defendant for a directed ver- 
dict, every fact will be deemed to be proved which the evidence offered by plain- 
tiff tends to prove’ (Koerner v. Northern Pac. Ry. Co, 56 Mont. 511, 186 P. 
337), and, of course, every fact which is admitted by defendant, for what is admitted 
does not need to be proven. The first ground of the motion for a directed verdict 
was untenable, because of the evident liability for at least nominal damages. 

[3-5] The only possibility of escape from such liability, under the pleadings, 
lies in the affirmative defense that plaintiff was guilty of false swearing. Being 
an affirmative allegation, the burden was upon defendant to prove it, unless plain- 
‘tiff’s evidence established it. Misrepresentation or false swearing, to void a policy, 
must be willful and with intent to defraud. 26 C. J. 557. If there was or was not 
any such was a question of fact for the jury. 26 C. J. 557; Helbing v. Svea Ins. 
Co., 54 Cal. 156, 35 Am. Rep. 72; Walker v. Western Underwriters’ Ass’n, 142 
Mich. 162, 105 N. W. 597. 

Turning to the record, it is apparent that plaintiff is an ignorant, illiterate 
foreigner, unable to speak, read, write, understand the English language; she signs 
her name by mark. After the fire, as pioof of loss, she delivered to defendant’s 
agent a statement, prepared for her by another and sworn to by her, of the articles 
insured and irt her house, at the time of the fire, and the value of each. The sum 
total of valuation was $4,247,30. In giving her testimony at the trial, she testified 
but vaguely about values; said her husband, some years deceased, when living, had 
bought the things, from time to time, and most thereof quite a number of years 
before, and that she got her information of values from what he had told her he 
paid for the articles. True, she testified, in one instance, that the articles were 
worth the yalue given them, but, in so doing, it seems inevitable she was not tes- 
tifying of her own knowledge. In another instance, she testified there was no 
great difference in values between the time the list was made, some years before, 
and the time of the fire, “outside of the wear.” She did not say what was the 
amount of depreciation from wear. She testified all of the articles listed were in 
the house at the time of the fire. She testified through an interpreter, and testi- 
fied very brokenly and in a rambling way. Obviously, it was hard to make her 
understand and hard to get from her intelligible answers. Counsel for defendant, 
in his brief, likens her to “an infant of tender years.” It was for the jury to decide 
if such a person had been guilty of willful false swearing, with intent to defraud 
Apparently, counsel for defendant relies upon the statement itself and _plaintiff’s 
weak testimony to show that she had sworn falsely in swearing to the statement 
as a proof of loss. To what she swore when examined under oath, before the 
trial does not appear in the record. “So complicated a question is one peculiarly 
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for the jury. * * * The jury may not have believed that the application was in- 
tentionally false, even in the absence of explanatory evidence.” Helbing v. Svea 
Ins. Co., supra. We will not say the court was wrong in its ruling on the motion 
for a directed verdict. 

{6, 7] Error is assigned to the court’s rulings upon various matters of evi- 
dence. It is contended the court erred in admitting in evidence, over objection, a 
list of articles claimed to have been damaged and the values put thereon, being the 
statement above discussed. It was offered and received in connection with plaintiff’s 
testimony. It was written by another at plaintiff’s direction. As we have said, it 
appears that plaintiff based her testimony as to the values given in the list on what 
her husband had told her years before. She claimed to remember what he had 
told her he-paid for each article. The claim that she could remember what he had 
told her, years before, was the purchase price, in dollars and cents, of each of over 
216 articles, and did remember it all and correctly record it when she had the state- 
ment made out, is unreasonable and incredible, and in that respect the evidence too 
was hearsay. True, in response to a qualifying question, preliminary to introduc- 
tion of the writing, she said the articles were worth the value mentioned, seeming 
to speak of her own knowledge, but inherently the answer was most unreasonable. 
She was saying, in effect, that the articles, at the time of the fire, as secondhand 
articles, after many years of boarding house’ use of most of them,'were worth as 
much as they were when they were bought (if indeed she could remember what her 
husband had told her of it) new, years before, without allowing any depreciation 
for wear and tear. A court is not bound to and should not give any value to such 
testimony. First State Bank vy. Larsen, 65 Mont. 404, 211 P. 214; Casey v. North- 
ern Pac. Ry. Co., 60 Mont. 56, 198 P. 141. It was without value and left the writ- 
ing predicated on hearsay, what she claimed her husband had told her years be- 
fore. We told the court erred in admitting the list. 

[8] It is contended the court erred in overruling objection to this question, 
asked of plaintiff, “Were the values that you placed upon the articles at that time 
the reasonable value of those articles at that time, in your opinion?” to which ques- 
tion she answered, “Sure, indeed, they were worth the value mentioned.” The 
question and answer referred to the list made for plaintiff by another, above referred 
to and admitted in evidence. The answer is the answer above discussed and given 
preliminary to offer in evidence of the list. The answer was given after plaintiff 
had testified that, in having the list made for her, she had given as the values of 
the various articles what she remembered as having been told her by her husband, 
who purchased the articles, to have been the purchase prices thereof. Then came 
the foregoing question, purporting to elicit a statement of her own knowledge, and 
the answer. 

True, in Klind v. Valley County Bank, 69 Mont. 386, 222 P. 439, this court 
held that prima facie proof of ownership of personal property, alleged to have 
been converted, is all that is required to qualify the claimant to make an estimate 
of its reasonable value: in other words, that an owner of personal property may 
testify to its reasonable value. As there set forth, Prof. Wigmore, in his work on 
Ev idence, Says: 

“The owner of an article, whether he is generally familiar with such values 
or not, ought certainly to be allowed to estimate its worth; the weight of his tes- 
timony (which often would be trifling) may be left to the jury.” Wigmore on Evi- 
dence (2d Ed.) § 716. 

[9] In this instance, we consid.r the answer of plaintiff worse than trifling; we 
consider it inherently wholly valueless, because of its nature. Here we have a wit- 
ness, the owner, testifying a lot of household furniturd and goods, purchased 
years in the past, much of its many years, to be worth the purchase price, $4,247.30, 
when purchased, used for years in a boarding house, and still of the same value, 
making no allowance for depreciation. It is incredible, obviously untrue. When 
an owner of personal property testifies in a reasonable way as to the value thereof, 
it is competent testimony. In this instance we hold the testimony incompetent. 
We so hold not that the owner may not estimate the value of his property, but be- 
cause of the nature of the answer. True, the trial court could not tell from the 
question what would be the answer, but, after the answer had been made, counsel 
for defendant moved to strike it, and we hold it should have been stricken. _ 

[10] Counsel for defendant urges that the court erred in overruling his objec- 
tion to testimony of plaintiff about what one Steele, the insurance agent, told her, 





1060 The Insurance Law Journal, Vol. 70 [June, 1928 


and again in denying his motion to strike such testimony. As it appears plaintiff 
could not speak or understand English, in which language Steele spoke, and that 
Steele could not speak or understand plaintiff’s language, and that neither could 
understand anything the other said, and that they conversed through an interpreter, 
who was not produced as a witness to testify that he translated truly for them, 
on the authority of Territory v. Big Knot, 6 Mont. 242, 11 P. 670, we hold the 
court erred. 

{11] Counsel for defendant urges that the court erred in sustaining objection 
to his question about a slippery condition of the kitchen floor at the time of the 
fire and objection to his offer to show by firemen that grease or lard had been 
spread all over the kitchen floor and was on the upstairs floor and walls. Incen- 
diarism or arson was not pleaded in detense, nor was there any plea whatsoever 
that plaintiff was in fault or caused the fire, intentionally or negligently. We see 
no error in the court’s rulings. 

Counsel complains of the action of the court in giving its instruction No. 5, to 
the effect that there was no plea of incendiarism or other fault of plaintiff. We 
hold the instruction was proper. 

[12] Counsel for defendant contends the court erred to rendering its judgment. 
The judgment naturally followed the verdict, but, in our opinion, it should have 
been set aside, and a new trial should have been granted upon the ground of the 
insufficiency of the evidence to sustain the amount of the verdict. Plainly, there is 
no evidence upon which to base the amount of the verdict nor any to justify it. 

_ Any specification of error other than those we have discussed we do not deem 
it necessary to notice. For the reasons given and because of errors committed, as 
specified, the judgment is reversed, and the cause is remanded for a new trial. 

Reversed and remanded. 

Callaway, C. J., and Stark, Matthews, and Galen, JJ., concur. 


GLOBE & RUTGERS FIRE INS. CO. v. GENERAL ADJUSTMENT BUREAU 
Supreme Court, Appellate Division, First Department. March 2, 1928. 
227 New York Supplement 250. 

INSURANCE—LACK OF PROOF OF DAMAGES TO FIRE INSURER 
FROM OVER-VALUATIONS IN PROOF OF LOSS HELD TO REQUIRE 
REVERSAL OF JUDGMENT AGAINST ADJUSTER. ; : 
Where insurance company sued corporate claim adjuster for its entire pay- 

ment of $11,000 to insured on fire policy, on ground that, if defendant's agent had 

been diligent, he would have found that excessive prices had been charged in in- 
sured’s proof of loss, which would have vitiated policy for fraud, and jury brought 
in a verdict of $2,000, which sum had no relation to any items of proof, and evi- 
dence most favorable to plaintiff showed that total of all alleged excesses did not 
equal amount of “depreciations and reductions” by which adjuster reduced whole 
claim, held that in view of request for final judgment by both parties, judgment 
on verdict must be reversed, and complaint dismissed, since verdict negatived 
insurer’s claims of arson and fraudulent over-valuation, vitiating policy. 

(For other cases, see Insurance, Dec. Dig. § 83[1]). 


Appeal from Supreme Court, New York County. ; 

Action by the Globe & Rutgers Fire Insurance Company against the General 
Adjustment Bureau. From a judgment for plaintiff for $2,377.46, on a verdict after 
trial before the court and jury, and from orders denying their separate motions for 
a new trial, both parties appeal. Reversed, and complaint dismissed. 

Argued before Dowling, P. J., and Merrell, McAvoy, Martin, and Proskauer, 


Prentice & Townsend, of New York City (Robert Kelly Prentice, of New 
York City, of counsel), for plaintiff. : 

Cardozo & Nathan, of New York City (Edgar J. Nathan, of New York City, 
of counsel, and Brison Howie, of New York City, on the brief), for defendant. 

McAvoy, J. Plaintiff is an insurance company. Defendant is a corporate ad- 
juster of insurance claims. One John M. Larsen had a flying field, with aeroplanes, 
parts, hangars, and other aeroplane equipment, which he had insured for $220,000. 
He had a fire, and defendant was engaged to make the adjustment of loss for 
plaintiff company. He, with another adjuster working for a coinsurer, adjusted 
the claim at $172,000, of which plaintiff's share was over $11,000, which plaintiff 
paid. 
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It was afterward discovered that the fire apparently was of incendiary origin, 
that the claims were in all liklihood padded in the proof of loss, and that the ad- 
juster had relied largely on what Larsen told him, and, it is asserted, made no real 
investigation of the nature of the loss and its cause, or of the amounts charged 
for the various items in the proof of loss. 


Plaintiff insurer sues for its entire payment to the insured on allegations, in 
effect, that if defendant’s agent, the adjuster, had been diligent, he would have found 
that excessive prices had been charged for seven aeroplane motors, in the proof of 
loss put at $4,000 each, which were procurable in New York at $725 apiece, and that 
such excess in claim on the part of insured would show fraud, which would have 
vitiated the policy and enabled plaintiff to escape any payment on account of the 
loss. 

The jury brought in a verdict for $2,000, which sum had no relation whatever 
to any items of proof in the record. Plaintiff appeals, and ask for a judgment 
for the full amount of its payment of over $11,000. Defendant also appeals, and 
asserts there is no proof of any damage by reason of negligence or misconduct of 
defendant’s agent. 

We think the- judgment must be. reversed, because basically it was not shown 
that the actual fire loss was less than the amount of the adjusted loss, and that ob- 
viously the jury must have rejected the claims of plaintiff that arson should have 
been discovered and disclosed, or that there was such fraud in overvaluation of the 
property that payment for any loss under the policy could have been avoided, if 
defendant's agent had acted diligently to discover the excessive values put upon the 
property. These bases of plaintiff's recovery being unfounded, the only other 
ground of damage was the actual loss sustained by payment of an adjusted loss in 
excess of the fire loss. Three items were proven as alleged excessive claims, the 
price of the hangars, the cost of the 7 aeroplane motors, and the charge for 59 pis- 
ton rings. If the sums at which these items were paid for as losses were all added 
together, they would not equal the amount the adjuster reduced the whole claim 
for “depreciations and reductions.” 

Taking the most ‘favorable testimony for plaintiff, the loss on hangars Nos. 1 
and 3 was $2,500, and on the 7 aeropland motors $3,500, or a total of $6,000. The 
loss on these two items, as adjusted by Lee, the defendant’s agent, was, for aero- 
planes, $28,000; for hangars,+$9,603; in all, $37,603, or an excess valuation in adjust- 
ment of $31,603. The adjusting agent Lee, deducted more than $38,000 from 
the insured’s original claim in the proof of loss, which he labeled “de- 
preciations and reductions.” He did this to cover such overvaluations in the many 
items as he might not discover. Such sum more than offsets any damage which 
any proof by plaintiff of values exhibits. 


As there was no other proof of excess of adjusted loss over fire loss, and 
‘apparently from the argument and brief of plaintiff none other is intended to be of- 
fered hereafter, as during the argument and in the briefs a new trial is not asked, 
but final judgment requested on the case as presented by counsel for both parties, 
the lack of proof of damage requirés dismissal of the complaint. 


The judgment and orders should therefore be reversed with costs to the de- 
fendant, and the complaint dismissed, with costs. Order filed. 


BRAND v. SAFFORD, Superintendent of Insurance (two cases). Nos. 
20727, 20783). 
Supreme Court of Ohio. Jan. 25, 1928. 
160 Northeastern Reporter 464. 
(Syllabus by the Court.) 

1. INSURANCE—CODE SECTIONS RELATING TO POWERS AND DUT- 

IES OF SUPERINTENDENT OF INSURANCE SHOULD BE CON- 

. ae ~~ MATERIA (GEN. CODE, §§ 61/. 621, 623, 9563, 9592— 

to —18). 

The several sectons of the General Code relating to the powers and duties 

of the superintendent of insurance are in pari materia and should be so construed. 


(For other cases, see Insurance, Dec. Dig. § 4.) 
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2. INSURANCE—SUPERINTENDENT OF INSURANCE ON OWN MoO- 
TION MAY DISAPPROVE AGREEMENT BETWEEN INSURANCE 
COMPANIES AND RATING BUREAU REGARDING FIRE INSURANCE 
RATES; SUPERINTENDENT OF INSURANCE MAY INVESTIGATE 
AGREEMENT BETWEEN INSURANCE COMPANY AND RATE-MAK- 
ING BUREAU REGULATING FIRE INSURANCE RATES, AS BASIS 
FOR APPROVING OR DISAPPROVING AGREEMENT (Gen Code, §§ 
617, 621, to 623, 625 to 627—1, 9592—6, 9592—12 to 9592—14). 

Sections 9592—12, 9592—13, and 9592—14, General Code, empower the superin- 
tendent of insurance, upon his own motion, to disapprove an agreement entered into 
between insurance companies or entered into or acted upon by an insurance com- 
pany or companies and a rating bureau with regard to the making, fixing, or col- 
lecting of any rate for fire insurance upon property within this state; and, for the 
purpose of exercising his discretion intelligently in the premises, the superintendent 
of insurance is empowered not only to address inquiries to any individual, associa- 
tion, or bureau which is or has been making rates or estimates for rates for fire 
insurance upon property in relation to the organization, maintenance, and operation 
and any other matters connected with its transactions, and to require an accurate 
and detailed answer thereto, under the provisions of section 9592—6, General Code, 
but also to exercise the general powers invested in him by sections 617, 621, 622, 
623, 625, 626, and 627—1, General Code, and to make a transcript of such investiga- 
tion and, upon such investigation, to make an order approving or disapproving such 
agreement 

(For other cases, see Insurance, Dec. Dig. § 10.) 


3. INSURANCE—SUPERINTENDENT OF INSURANCE MUST APPROVE 
OR DISAPPROVE AGREEMENT REGULATING FIRE INSURANCE 
RATES BETWEEN INSURANCE COMPANY AND RATE-MAKING 
BUREAU AFTER INVESTIGATION ON COMPLAINT IN GOOD FAITH 
BY INSURED (Gen. Code, §§ 617, 621, 622, 625 to 627—1, 9592—6, 9592—14). 
When a reasonable complaint, made in good faith against his insurer by any 

person insured by a fire insurance policy on property in this state, that his insurer 

and other companies, or that his insurer and other companies and a rate-making 
bureau, have entered into or acted upon an agreement with regard to the making, 
fixing, or collecting of any rate for fire insurance upon property within this state, 
is lodged with the superintendent of insurance, it is his duty to serve notice upon the 
insurance companies and the rating bureau involved in such an agreement, to make 

an investigation under the powers invested in him by sections 9592—14, 9592—6, 

617, 621, 622, 625, 626 and 627—1, General Code, to make a transcript of such in- 

vestigation and to make an order approving or disapproving such agreement and rate. 
(For other cases, see Insurance, Dec. Dig. § 10.) 


Error from Orders of Superintendent of Insurance. 

Separate petitions in error by Charles Brand to review orders of William C. 
Safford, Superintendent of Insurance, refusing to investigate rates fixed by the Ohio 
Inspection Bureau. Petition in error dismissed in one case, and, in the other, order 
reversed, and cause remanded, with directions—[By Editorial Staff.] 

Postlewaite & Bricker, of Columbus, Edwin L. English, of Urbana, and D. C. 
Power, of Columbus, for plaintiff in error. 


E. C. Turner, Atty. Gen., and C. S. Younger, of Celina, for defendant in error. 

Rostnson, J. The plaintiff's petition in error in case No. 20783 avers that on 
September 13, 1927, he addressed to the Honorable William C. Safford, superintend- 
ent of insurance of the state of Ohio, a complaint and request for an investigation 
on the part of the superintendent of insurance. He then embodies in his petition 
a copy of a letter written by him to the superintendent of insurance, a copy of a 
letter written by the superintendent of insurance to him, and a copy of a letter writ- 
ten by the superintendent of insurance to his attorneys, and makes such letters a 
part of his petition. The letter written by the plaintiff to the superintendent ot in- 
surance calls upon the superintendent to exercise the authority vested in him by 
sections 9592—1 to 9592—18, General Code, and specifically requests the superin- 
tendent of insurance to investigate, after due notice to the insurance companies in- 
volved, a purported agreement entered into by various insurance companies writing 
fire insurance on farm property in Ohio, acting in co-operation with the Ohio in- 
spection bureau, which fixed the rates upon which said agreement was predicated, 


ee ee ee ee eS 





Fire] Brand v. Safford 1063 


which agreement raised the fire insurance rates on farm property in Ohio substan- 
tially 50 per cent.; charges that the rates took effect July 1, 1925, without any action 
or recognition of the department of the superintendent of insurance; asserts that 
the plaintiff is an owner of farm property and is a policy holder in fire insurance 
companies affected by such unauthorized and unreasonable increase; protests against 
the rate; and asserts that the rates “were put into effect without any authority at 
law by an unreasonable and unlawful agreement among the insurance companies 
acting through the Ohio inspection bureau”; and asserts that the rates are against 
public policy. 

The petition avers that the superintendent of insurance refuses to assume juris- 
diction in the premises and to investigate the rates fixed by the Ohio inspeftion 
bureau, and embodies a letter to the plaintiff which substantiates such averment; 
also a letter to plaintiff’s attorneys which substantiates such averment. 

The prayer of the petition is that an order may issue out of this court, di- 
recting defendant to assume jurisdiction in the premises, determine the reasonable- 
ness and unlawfulness of the rate complained of, and for such other orders and 
directions to the superintendent of insurance as are just and proper in the premises. 

The petition perhaps might better have been drawn averring the status of the 
plaintiff, the filing of the complaint, and the claimed erroneous action of the super- 
intendent of insurance, rather than pleading the evidence establishing or tending 
to establish such fact; and perhaps the correspondence and proceedings had better 
have been embodied in a transcript. But, since the Legislature has provided for 
the prosecution of an error proceeding from an order of the superintendent of in- 
surance and has not provided a definite mode for such prosecution, and it has not 
been the practice of this court to require in error proceedings to this court from 
the various administrative departments of the state that degree of technicality 
that is required in other proceedings, we will in this petition treat the pertinent 
matter of the embodied complaint and answers thereto as averments of the petition. 

The plaintiff brings this action under favor of section 9592—14, General Code, 
which provides in part: 

“The superintendent of insurance may, after due notice and hearing, upon com- 
plaint or upon his own motion, make an order disapproving any such agreement. 
* * * Any person in interest being dissatisfied with the order or refusal to make 
an order by the superintendent of insurance may within thirty days from the is- 
suance of such order or refusal and notice thereof commence an action in the Su- 
preme Court against the superintendent of insurance as defendant to review any 
action of said superintendent either in making or refusing to make any such order 
and such cause shall thereupon proceed as herein provided in section 11.” 

Section 11, p. 745, 107 Ohio Laws (9592—11, General Code), provides: 

“Any pdrty in interest being dissatisfied with any order of the superintendent 
of insurance may within thirty days from the issue of such order and notice thereof 
commence an action in the Supreme Court for the purpose of reviewing such order 
and such cause shall be duly set for hearing and proceed as in other cases.” 

This action therefore is a statutory proceeding in error: from a refusal of the 
superintendent of insurance to make an order. 

To the petition the Attorney General filed a motion to strike out each and every 
paragraph of the petition except the words, “Now comes the plaintiff, Charles 
Brand, and says that on September 13, 1927, he addressed to the Hon. William C. 
Safford, superintendent of insurance, state of Ohio,” and the prayer. 

While this paper is denominated a motion, its effect is that of a demurrer to the 
petition, and we will so treat it. According to our conception of the pleading, it 
raises the question, first, whether the actions of the plaintiff described in the peti- 
tion were sufficiently definite as to the agreement complained of and the insurance 
companies involved to invoke the performance of any duty by the superintendent 
of insurance, and, second, whether the plaintiff as a citizen and policy holder of an 
insurance company enforcing the rate complained of has capacity to invoke the per- 
formance of a duty by the superintendent of insurance by complaint, and whether 
he is an interested party as contemplated by section 9592—14, General Code. 


Section 617, General Code, imposes upon the superintendent of insurance the 
duty to see that the laws relating to insurance are duly executed and enforced, and 
makes it his duty, when a violation of a law relating to insurance is reported to him, 
to take or cause to be taken the testimony, under oath, of any and all persons sup- 
posed to have knowledge of such violation, and to cause such testimony to be re- 
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duced to writing, and, if in his opinion there is sufficient evidence, to cause the per- 
son suspected of such violation to be arrested and prosecuted. 

Section 621, General Code, requires him to appoint a warden to investigate re- 
ported violations of law relating to insurance, 

Section 623, General Code, invests him, his deputy superintendent, and his war- 
den with power to compel the attendance of witnesses to testify in relation to any 
matter which by the laws of this state relating to insurance is the subject of inquiry 
and investigation, and requires the production of any books, paper, or documents 
pertaining to such matter; and invests him with the‘ power to punish for refusal 
to attend and testify. 

Section 9592—6, General Code, empowers the superintendent of insurance to 
address inquiries to any individual, association, or bureau, which is or has been 
engaged in making rates or estimates for rates for fire insurance upon property 
in this state, in relation to the organization, maintenance, or operation or any other 
matter connected with its transactions, and invests him with power to require the 
filing of schedules, rates, forms, rules and regulations, and such other information 
as may be required. 

Section 9592—12, General Code, forbids any fire insurance company and any 
rating bureau from entering into or acting upon any agreement with regard to the 
making, fixing, or collecting of any rate for fire insurance upon property within 
the state except in compliance with this act. Sections 9592—1 to 9592—18. 

Section 9592—16, General Code, provides: 

“Any violation of the provisions of this act [sections 9592—1 to 9592—18] 
by any fire insurance company or other insurer authorized to effect insurance against 
the risk of loss or damage by fire or lightning in this state, or by any rate-making 


bureau or officer or agent of either shall be a misdemeanor and on conviction 
shall be punishable by a fine. * * *” 


Section 9592—18 provides: 

“Nothing herein shall be construed as repealing or affecting the provisions of 
section 9563 and 9564 of the General Code.” 

Section 9563, General Code, provides: 

“If such company, association or partnership doing business in this state, * * * 
enters into any compact or combination with other insurance companies, or requires 
its agents to enter into any compact or combination with other insurance agents 
or companies, for the purpose of controlling the rates charged for fire insurance 
on property in this state, or of controlling the rates per cent. amount of commission 
or compensation to be allowed agents for procuring contracts for such insurance 
on such property, the superintendent of insurance forthwith shall revoke and recall 
the license to it to do business in this state, and no renewal thereof shall be granted 
for three years after its revocation.” ‘ 

Prior to the filing of the petition in case No. 20783, the plaintiff had filed 
in this court case No. 20727, under favor of the same statute, with which he had 
filed a transcript of the proceedings and evidence adduced before the superintendent 
of insurance with reference to the same fire insurance rates. The petition and the 
transcript were filed on the 17th day of August, 1927, no precipe for summons 
was filed, and no summons issued or served. On September 7, 1927, the superin- 
tendent of insurance, in writing, waived the issuance and service of summons and 
entered his appearance in the cause. On November 2, 1927, he filed a motion to 
dismiss the petition, upon the ground that the action was not begun within 30 days 
of the refusal ef the superintendent of insurance to issue an order in that case. 
That case was inaugurated before the superintendent of insurance on the 5th day 
of October, 1926, and his refusal to issue an order was made on the 18th day 
of July, 1927. , 

The failure of the plaintiff to file a precipe for summons with his petition, 
and his failure to secure a waiver of summons within 30 days from the 18th day 
of July, 1927, prevented the filing of the petition and the transcript becoming “an 
action” within the contemplation of section 9592—14, and that case is therefore 
dismissed. 


Because, however, it relates to the same subject-matter, and because the refusal 
of the superintendent of insurance to entertain jurisdiction to make an investigation 
in case No. 20783 is based upon the proceedings had under the complaint filed in 
case No. 20727, we have had recourse to the transcript in that case. And, had 
the superintendent of insurance under that complaint discharged the duty imposed 





Fire] Brand v. Safford 1065 


upon him by law, we would be disposed to hold that, while an order of an admin- 
istrative officer upon a complaint does not amount to res adjudicata in law, yet 
an administrative officer ought not to be obliged to investigate the same transaction 
indefinitely, and that a refusal, in the exercise of a sound discretion, to further 
investigate the transaction upon a second complaint would have been justifiable 
But an inspection of the transcript in that case discloses that the superintendent 
of insurance was of opinion that his duty in the premises was to hear the complaint 
and determine whether the complainant had upon such hearing proved the agree- 
ment and the rate to be unlawful, unjust, and against public policy, and that his 
function, instead of being that of an investigator, was rather a function in the 
nature of the function of a court trying a fact. He therefore required the com- 
plainant to assume the burden of proving the existence of an unlawful agreement 
between the companies writing farm fire insurance in Ohio, in co-operation with 
the Ohio inspection bureau, to fix rates for such insurance, and the burden of 
proving that the same was against public policy, and contented himself with doin 
nothing further than determining whether the complainant had sustained su 
burden. 

This conception of his duty in the premises was erroneous. If the plaintiff 
had the capacity to invoke by complaint the performance of a duty imposed by 
law upon the superintendent of insurance, his complaint at least amounted to 
notice to the superintendent of insurance that the insurance companies writing such 
insurance had, in co-operation with the Ohio inspection bureau, entered into an 
unlawful agreement to fix farm fire insurance rates. 

[1] It is our opinion that the various sections of the General Code defining 
the powers and duties of the superintendent of insurance are in pari materia, and 
that it is the dutv of the superintendent of insurance, and of this court, not only 
to so construe them as to give force to all, but also that recourse may be had to 


the several sections for the purpose of arriving at a correct interpretation of any 
one of such sections. 


In section 617 it is provided: 

“When violation of a law relating to insurance is reported to him, he shall 
take or cause to be taken the testimony under oath of any and all persons supposed 
to have knowledge of such violation, and cause such testimony to be reduced to 
writing.” 

By this provision any person, natural or artificial, can invoke the performance 
of duty by the superintendent of insurance. 

Section 9592—14 provides: 

“The superintendent of insurance may, after due notice and hearing, upon com- 
plaint or upon his own motion, make an order disapproving any such agreement.” 

(2, 3] That it was the intention of the Legislature by the latter provision to 
vest the superintendent of insurance with power to prevent any “That the having 
the effect of fixing rates from becoming operative is apparent. hat the power 
so vested is not to be exercised arbitrarily appears from the provisions for notice, 
hearing, and review. That the words “upon complaint” have some significance 
appears from their use in the disjunctive with the words “or upon his own motion.” 
There is nothing in the context to require any special qualification of persons who 
may make such complaint, unless it is in the provision with reference to review of 
the action of the superintendent of insurance after hearing, which provision con- 
fers the right to such review upon “any person in interest.” 

The right to review, however, must be predicated upon action already taken, 
and, in accordance with general practice, that right only inures to parties to the 
proceeding sought to be reviewed. ‘The proceedings here contemplated being an 
investigation by the superintendent of insurance of the transactions of the insurance. 
companies and a rate-making bureau, the complainant is not strictly speaking a 
“party” to such proceeding; the parties being the superintendent of insurance, the 
insurance companies, and the rate-making bureau. Hence. the use of the words 
“any person in interest,” as distinguished from the words “any party in interest,” 
of section 11 (9592—11), that provision throws no light upon the subject of who 
may complain. 

The Legislature not having prescribed any qualification of persons entitled to 
complain, or any limitation of capacity to complain, we are constrained to hold 
a complaint may be made by any person affected by such an agreement or com- 
ination. 
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The complaint is of a rating bureau by name, of all insurance companies sub- 
scribing thereto writing fire insurance on farm property located in Ohio, and states 
the effective date of the rate. While the complaint would not be sufficiently definite 
and certain to apprise any one else of the particular agreement or combination 
complained of, or the particular companies complained of, as to the superintendent 
of insurance, by reason of the requirements of section 9592—13, General Code, it 
was certain and definite both as to rate and agreement or combination complained 
of, and as to the insurance companies involved. 

The troublesome question in this case, however, is the extent to which the 
activities of the superintendent of insurance may be directed and controlled by 
informations and complaints lodged in his office. When the Legislature enacted 
section 617, and afterwards section 9592—14, General Code, it could not have been 
its intention to make of the superintendent of insurance an automaton that could 
be put in motion at the whim or caprice of every person who might desire to 
see him in action, but rather it intended that he should be a useful servant of the 
public, an agency through whom the law relating to insurance could be effectively 
enforced, and the business, because of its public character, regulated. And, to 
the end that he might more effectively accomplish such purpose, it provided that 
persons might come to him to inform and to complain, and defined his duties in 
such events. The element of reasonableness and good faith in all such information 
and complaint must necessarily be present, and, when present, the information or 
complaint invokes the performance of a mandatory duty by the superintendent of 
insurance. 

In the instant case the simultaneous advance of rates by a number of com- 
panies from rates theretofore existing was so substantial as to relieve the com- 
plainant from any suspicion of bad faith or raise any question as to the- reasonable- 
ness of his request for an investigation. Upon its receipt, if not theretofore upon 
his own motion, it became the duty of the superintendent of insurance to serve 
the notices provided by statute, to institute and conduct the investigation, to 
avail himself of the powers invested in him by law and of the assistance 
afforded him by law, to make a ‘transcript of such investigation, and, after 
ascertaining by such investigation from all sources available to his de- 
partment the pertinent and necessary data and information, to make an order 
based upon such data and information, approving or disapproving the agreement 
or combination fixing the rates and approving or disapproving the same. 

The order of the superintendent of insurance is reversed, and this cause is 


remanded to the superintendent of insurance for an investigation and an order in 
accordance herewith. 


Petition in error dismissed in cause No. 20727. 
Order reversed in cause No, 20783. 
Marshall, C. J., and Day, Allen, Kinkade, Jones, and Matthias, JJ., concur. 


PHOENIX INS. CO. OF HARTFORD, CONN., v. FIRST NAT. 
BANK OF STILWELL, OKL. (No. 17233.) 
Supreme Court of Oklahoma. Feb. 14, 1928. 
264 Pacific Reporter 142. 
(Syllabus by the Court.) 


1. INSURANCE—FIRE POLICY ON PROPERTY IN WHICH ASSURED 
HAS NO INSURABLE INTEREST IS VOID. 
An insurance policy covering property in which the assured has no insurable 
interest is void. 
(For other cases, see Insurance, Dec. Dig. § 114.) 


2. INSURANCE—WHERE FIRE POLICY IS VOID FOR LACK OF INSUR- 
ABLE INTEREST BY ASSURED, MORTGAGEE CANNOT RECOVER 
THEREON BY REASON OF MORTGAGE PAYABLE CLAUSE :N 
MORTGAGEE’S FAVOR. 

Where a fire insurance policy is void for want of an insurable interest by the 
assured in the property covered, a mortgagee cannot recover on said policy by 
reason of a mortgage payable clause in favor of mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 
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3. INSURANCE—TRANSFER OF PROPERTY IN FRAUD OF CREDITORS, 
WHILE VOID AS TO CREDITORS, IS BINDING ON PARTIES AND 
THEIR PRIVIES; FRAUDULENT GRANTOR DOES NOT RETAIN 
INSURABLE INTEREST. 


A transfer of property in fraud of creditors, while void as to the latter, is 
binding on the parties and their privies, and, where such a conveyance is made, 
the grantor does not retain an insurable interest therein. 

(For other cases, see Insurance, Dec. Dig. § 115{2].) 

4. INSURANCE—DECREE CANCELING CONVEYANCE AS IN FRAUD OF 
CREDITORS AT SUIT OF ONE CREDITOR DOES NOT REINVEST 
TITLE IN GRANTOR; DECREE CANCELING CONVEYANCE AS IN 
FRAUD OF CREDITORS DOES NOT GIVE GRANTOR INSURABLE 
INTEREST. : 

A decree canceling conveyance in fraud of creditors at the suit of one creditor 
does not reinvest title in grantor. 

(For other cases, see Insurance, Dec. Dig. § 115{2].) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Adair County; J. T. Parks, Judge. 

Action by the First National Bank of Stilwell, Okl., as mortgagee, against the 
Phoenix Insurance Company of Hartford, Conn., on a fire insurance policy. Judg- 


ment for plaintiff, and defendant appeals. Reversed and remanded with instruc- 
tions. 


Rittenhouse & Rittenhouse, of Oklahoma City, for plaintiff in error. 


E. B. Arnold and W. A. Woodruff, both of Stilwell, for defendant in error. 

Jererey, C. This action was commenced by the First National Bank of Stil- 
well, Okl., defendant in error, against the Phoenix Insurance Company of Hartford, 
Conn., plaintiff in error, to recover as mortgagee on a fire insurance policy issued 
by plaintiff in error in favor of J. L. Rhodes for, the sum of $1,000, covering a 
residence building on lots 2 and 3, block 12, in Stilwell, Okl. For convenience, 
plaintiff in error will be designated as the defendant, and the defendant in error 
will be designated as plaintiff, as they appeared in the trial court. The property 
was acquired by J. L. Rhodes in 1918, and in July, 1920, J. L. Rhodes conveyed 
the property to his wife, Fannie Rhodes. It is conceded that the property was not 
a homestead. Fannie Rhodes secured an insurance policy on said property from 
the Province-Washington Insurance Company, and collected at least a portion of 
the insurance after the residence was destroyed by fire. J. L. Rhodes, being indebted 
to plaintiff, on October 27, 1920, after the property had been conveyed to his wife, 
executed to plaintiff to secure his debt a real estate mortgage on the property. 
On December 30, 1922, plaintiff caused to be issued in favor of J. L. Rhodes an 
insurance policy covering said property in the sum of $1,000, and caused to be 
written therein a national board standard clause in favor of plaintiff as mortgagee 
to the extent of its interest, which was the sum of $943.75, the amount of the 
mortgage debt. This policy was issued by C. F. Hughes, agent of the defendant 
insurance company, and who was also cashier and stockholder in the plaintiff bank. 
On May 8, 1923, plaintiff brought an action in the district court of Adair county, 
Okl., to foreclose its mortgage on the property in question, in which action Fannie 
Rhodes intervened, and set up her title by reason of the conveyance from her 
husband of date July, 1920. On March 31, 1924, the district court of Adair county 
rendered judgment foreclosing the mortgage of plaintiff ard setting aside the 
deed of conveyance from J. L. Rhodes to Fannie Rhodes, for the reason that 
the same was found to have been given in fraud of the creditors of J. L. Rhodes, 
and therefore void. On November 4, 1923, the property insured was destroyed by 
fire, and, after judgment foreclosing plaintiff's mortgage, plaintiff brought this 
suit to recover on said policy of insurance as mortgagee. . 

The case was tried to the court without a jury, and judgment rendered in 
‘avor of plaintiff and against the defendant for the sum of $943.75, the amount of 
the mortgage debt, from which judgment defendant has appealed. Several, errors 
are assigned as grounds for reversing the judgment of the trial court, but are 
briefed under four propositions, all of which go to the sufficiency of the evidence 
© support the judgment. In view of the conclusions we have reached, it will only 
’e necessary to consider the first proposition, namely: 
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“J. L. Rhodes had no interest in the property involved herein in the sense of 
ownership, at the time he executed the mortgage to the plaintiff bank.” 

[1] It is well settled by judicial decision that an insurance policy covering 
property in which the assured has no insurable interest either at the time of its 
issuance or at the time of the fire is void. Fireman’s Fund Insurance Co. v. Cox, 

1 Okl. 97, 175 P. 493; Bennett v. Mutual Fire Insurance Co. of Hartford county, 
100 Md. 337, 60 A. 99. 

12] If J. L. Rhodes had no insurable interest in the property at the time the 
mortgage was given, the policy issued, or at the time of the loss, plaintiff is not 
entitled to recover on the policy by reason of the mortgage clause, since plaintiff 
could have no greater rights as against the defendant than J. L. Rhodes had. 
Whatever rights plaintiff might have against the defendant by reason of the pro- 
visions of the insurance policy depend upon the validity of the insurance policy 
as between J. L. Rhodes and the defendant. Fidelity-Phoenix Fire Insurance Co. 
v. Cleveland, 57 Okl. 237, 156 P. 638. 

[3] More than two years before the insurance policy in question was issued to 
J. L. Rhodes, and some months prior to the execution of the mortgage on said 
property to plaintiff, Rhodes had conveyed th: property to his wife, Fafinie Rhodes. 
The district court of Adair county, on March 31, 1924, at the suit of plaintiff who 
was a creditor, decreed this conveyance to be void as to the grantor’s creditors. 
If the conveyance to Fannie Rhodes was void as to creditors, it was void from 
the time of its execution. Under this state of facts let us inquire whether or not 
J. L. Rhodes retained any insurable interest in the property, or whether the decree 
of March 31, 1924, established or reinvested title in him. This inquiry need not 
extend any further than as between Rhodes and his wife. Since the conveyance 
was held to be in fraud of creditors, and void, did Fannie Rhodes hold the title 
in trust, and was J. L. Rhodes entitled under the law to demand reconveyance of 
the property to himself? It has been repeatedly held that neither law nor equity 
affords a grantor, under such circumstances, any remedy by which he may reinvest 
title in himself. ‘The rule is that a transfer of property in fraud of creditors, while 
void as to the latter, is binding on the parties and their privies. Where such 
a conveyance is made, no estate either legal or equitable remains in the grantor. 
Charles et al. v. White et al., 214 Mo. 187, 112 S. W. 545, 127 Am. St. Rep. 674; 
Johnson vy. Johnson, 106 Ark. 9, 152 S. W. 1017; Welby v. Armstrong, 21 Ind. 
489; Douglas v. Dunlap, 10 Ohio, 162; Nichol v. Nichol, 4 Baxt. (63 Tenn.) 145; 
Collinson v. Jackson (C. C.) 14 F. 305. 


_. Some courts have held that it is not necessary that the assured should have 
either a legal or equitable interest, or any property interest in the subject-matter 
insured, but that it is sufficient if he holds such a relation to the property that 
its destruction by the peril insured against involves pecuniary loss to him. The 
correctness of this rule or the extent to which it should be applied we do not 
pass upon. ‘Even these cases require that the assured must have some: interest to 
be protected by the insurance policy; and a loss of the property must work a 
pecuniary loss to him. Under the facts in this case, J. L. Rhodes did not bear 
such a relation to the property that its destruction involved pecuniary loss to him. 
No trust existed. Both Rhodes and his wife testified that the transfer was an 
absolute conveyance in satisfaction of a debt owing by Rhodes to his wife, and 
the. court in the former trial found that the conveyance was for the purpose of 
defrauding creditors. ; 

[4] The district court of Adair county having decreed that the conveyance of 
J. L. Rhodes to his wife was void as to his creditors, did this decree establish or 
reinvest -any title to said property in grantor, J. L. Rhodes? In the trial of that 
case, there appears to have been no adversary pleadings between Rhodes and his 
wife, no issues litigated between them, and they were in no wise adversary parties. 
That decree did not disturb the relation between Rhodes and his. wife as to the 
property in question. Apple v. Bridgman, 122 Okl. 196, 253 P. 1002. In that case 
it was also held that a decree setting aside a conveyance as void in fraud of credi- 
tors did not reinvest the title in the grantor as against the grantee. The rule is 
that such conveyances are valid and binding as between grantor and grantee, and 
as to all the world, except they may be questioned by a creditor of the grantor, 
and then only to the extent that the property conveyed may be subjected to the 
payment of the grantor’s debts. This being true, J. L. Rhodes had. no insurable 
interest in the property covered by the insurance policy at any time after the con- 
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veyance to his wife. The policy was void as to the assured, and the mortgagee 
had no greater rights under the terms of the policy than did the assured. 

We are of the opinion that the judgment of the trial court is contrary to the 
law and the evidence. The judgment of the trial court is therefore reversed, and 
the cause remanded, with instructions to render judgment in favor of the defend- 
ant, the Phoenix Insurance Company of Hartford, Conn., and against the plaintiff, 
the First National Bank of Stilwell, Ok. 

Bennett, P. C., and Herr, Diffendaffer, and Hall, CC., concur. 


CONNECTICUT FIRE INS. CO. et al. v. WILLIAMS. (No. 16365.) 
Supreme Court of Oklahoma. Sept. 13, 1927. 
Withdrawn, Corrected, and Refiled Feb. 28, 1928. Rehearing Denied March 13, 1928. 
264 Pacific Reporter 881. 
(Syllabus by the Court.) 

1. INSURANCE—MORTGAGEE’S PETITION IN SUIT ON LOSS-PAYABLE 
CLAUSE SHOULD ALLEGE VALUE OF DESTROYED PROPERTY; 
AFTER GENERAL DEMURRER TO DEFECTIVE PETITION ADMIT- 
TING OVER OBJECTION EVIDENCE AS TO MATTER NOT AL- 
LEGED THEREIN IS ERROR. 

In order to constitute a cause of action for more than nominal damages, in a 
suit by a mortgagee on a loss-payable clause attached to a fire insurance policy, 
it is necessary to allege the value of the property destroyed, and, where a petition 
lacking such allegation is first challenged by a general demurrer, it is error on 
the part of the trial court to admit, over the objection of the defendant, evidence 
as to the value of the property destroyed. 

(For oher cases, see Insurance, Dec. Dig. § 632.) 


2. PLEADING—AIDER BY VERDICT CANNOT BE INVOKED, WHERE 
PLEADING LACKING MATERIAL AND ESSENTIAL AVERMENT IS 
CHALLENGED BY GENERAL DEMURRER AND EVIDENCE SUP- 
PORTING SUCH AVERMENT IS ADMITTED OVER OBJECTION. 
The doctrine, “aider by verdict,” cannot be invoked where a pleading lacking 

a material and essential averment is challenged by a general demurrer and the evi- 

dence offered to supply such averment.is admitted over the objection of the adverse 

party to the suit. 

3 eee MUST BE PLEADED BY PARTY CLAIM- 
ING IT. 

Subrogation is an affirmative action or defense, which must be pleaded by the 
party claiming it. 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

4. INST’TRANCE—MORTGAGEE’S ACTION ON LOSS-PAYABLE CLAUSE 
ATTACHED TO FIRE POLICY IS COVERED BY GENERAL STATUTE 
OF LIMITATIONS RELATING TO CONTRACT ACTIONS. 

In an action by a mortgagee to recover on a loss-payable clause attached to a 
fire insurance policy, the special one-year statute of limitation is not the applicable 
statute. Such action is governed by the general statute of limitation relating to 
ections on contract. 

(For other cases, see Insurance, Dec. Dig. § 619.) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Bryan County; Porter Newman, Judge. 

Separate actions by Clara D. Williams, mortgagee, against the Continental 
Insurance Company and the Connecticut Fire Insurance Company, on a loss-payable 
clause attached to a fire insurance policy. Judgments for plaintiff. Defendants 
appeal. Reversed and remanded, with directions. 

Rittenhouse & Rittenhouse, of Oklahoma City, for plaintiffs in error. 

Utterback & Stinson, of Durant, for defendant in error. 

Herr, C. Defendant in error brought suit in the lower court to recover on 
two fire insurance policies. Both of these policies covered a certain brick building 
located and situate on lots 6 and 7, block 151, city of Durant, Okl., and were issued 
to C. G. Shane, the owner thereof. One of said policies was in the sum o§ $4,000, 
issued by the plaintiff. in error Continental-Insurance Company, and the other in 
the sum of $3,500, by plaintiff in error Connecticut Fire Insurance Company. 
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Defendant in error, Clara D. Williams, held a mortgage against the premises 
in the sum of $17,000. 

Both of the policies contained the usual standard mortgage clause providing 
that loss, if any, should be paid to Clara D. Williams, mortgagee, as her interest 
may appear. 

The property covered by the policies was totally destroyed by fire. Clara D. 
Williams, mortgagee, filed separate suits in the district court of Bryan county 
against plaintiffs in error to recover the full amount of the insurance provided for 
by the policies. At the trial the cases were consolidated, and, by agreement, trial 
was had by the court, which trial resulted in a judgment against each of the plain- 
tiffs in error for the amount sued for. To reverse these judgments, plaintiffs in 
error appeal. 

[1] It is contended by plaintiffs in error that the trial court erred in over- 
ruling their demurrer to the petition and erred in overruling their objection to the 
introduction of evidence tending to establish the value of the property destoyed. 
The policies sued on contained the following provision: 

“This company shall not be liable beyond the actual cash value of the property 
at the time any loss or damage occurs.” 

It is contended that the petitions are defective in that they fail to allege the 
value of the property destroyed and therefore evidence of value is inadmissible 
under such petitions. We think this contention is well taken. The petitions fail 
to allege the value of the property destroyed. The petitions in the cases are iden- 
tical, and, as to value, contain the following allegations: 

“That the total value of said property to wit, lots 5, 6 and 7, in block 151, in 
the city of Durant, Okl., as the same now stands, is not worth more than the sum 
of $12,000; that the taxes, as hereinabove stated, added to the amount due the 
plaintiff herein, makes a total of $27,046.27; the total insurance carried on said 
building by the defendant, the Connecticut Fire Insurance Company, of Hartford, 
Conn., and all other insurance companies, amounted to the gross sum of $10,000; 
and that the plaintiff herein is entitled to the entire proceeds of the policy of 
insurance carried by said defendant, the Connecticut Fire Insurance Company, of 
Hartford, Conn.” 

Under these allegations nominal damages only were recoverable, and the trial 
court committed error in receiving, over and against the objections and exceptions 
of plaintiffs in error, evidence as to the value of the property destroyed. 

Counsel for defendant in error, in their brief, make the following frank 
admission : 

“However, bearing in mind that our ideas have often proven erroneous, and 
knowing that there is authority upon which this court could hold that this cause 
should be reversed for failure to allege value in the petition, we will now discuss 
the correctness of the portion of the opinion last hereinbefore quoted, that is, in 
substance that even if the petition be defective the plaintiff has the right to amend 
the petition. Sustaining that contention we insist, without the least receding from 
our position hereinbefore set out, that if your honors decide that this case should 
be reversed because of failure to allege value in the complaint, then the petition 
. —_* to amendment, even though the period of statutory limitation has 
elapsed.” 

Under the above admission, we deem it unnecessary to discuss in detail the 
authorities sustaining this proposition. Suffice it to say that the same is sustained 
by the overwhelming weight of the authorities. 

"The following are some of the cases in point: Cross v. Home Ins. Co. (C. C.) 
154 F. 679; Sharp v. Niagara Ins. Co., 164 Mo. App. 475, 147 S. W. 154; Emigh 
v. State Ins. Co, 3 Wash. 122, 27 P. 1063; Yeier v. Camden Fire Ins. Associa- 
tion, 66 Pa. Super. Ct. 571; Coleman v. Phoenix Ins. Co., 69 Mo. App. 566; Security 
Ins. Co. v. McAlister, 90 Okl. 274, 217 P. 430; A&tna Ins. Co. v. Hughes, 120 Okl. 
7, 249 P. 908. cor 

In the case last above cited, in the body of the opinion, at page 8 (249 P. 909), 
the court says: 


“The petition does not allege the value of the barn and sheds at the time 
of the loss, nor that the grain and seeds were in the dwelling, granary, barns, or 
cribs at the time of the fire. These are necessary allegations to constitute a cause 
of action. Germania Fire Ins. Co. v. Barringer, 43 Okl. 279, 142 P. 1026: Miller 
y. Connecticut Fire Ins. Co., 47 Okl. 42, 151 P. 605; American Central Ins. Co. 
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v. Boyle, 69 Okl. 195, 171 P. 714; Security Ins. Co. v. McAlister, 90 Okl. 274, 217 
P. 430. The demurrer should have been sustained.” 


[2, 3] Defendant in error seeks to invoke the doctrine “aider by verdict”; but 
this doctrine cannot be invoked where a pleading lacking a material and essential 
averment is challenged by a general demurrer and the evidence offered to supply 
such averment is admitted over the objection of the adverse party to the suit. 
Northwest Thresher Co. v. McNinch, 42 Okl. 155, 140 P. 1170. 


Plaintiffs in error. further contend that the trial court erred in refusing to 
decree subrogation. If the policies are void as to the owner, Shane, upon payment 
of the loss to the mortgagee, plaintiffs in error, under the terms of the policies, 
would be entitled to subrogation to the extent of the amount paid. If, however, 
the mortgagor, Shane, gave notice of the foreclosure proceedings to the insurance 
company or their authorized agent, and thereafter said companies accepted further 
premiums on the policies and failed to cancel the same, then the policies would 
not be void as to the mortgagor, Shane, and plaintiffs in error would not be entitled 
to subrogation. It was not necessary for defendant in error to tender subrogation 
in her pleadings. Subrogation is an affirmative action or defense, which must be 
pleaded by the party claiming it. 12 R. C. L. 1395. 


As the judgments must be reversed, the question as to defendant in error’s 
right to amend her petitions may arise at a new trial. It is contended by the 
plaintiffs in error that an amendment is not at this time permissible, for the reason 
that the action is now barred by the statute of limitations; that the original peti- 
tions state no cause of action whatever; and that an amendment in such cases, 
after the bar of the ‘statute has fallen, will not relate back to the time of the 
filing of the original petition. 

[4] We are, however, of the opinion that the bar of the statute has not fallen. 
Counsel seek to invoke the special one-year statute of limitations. This is not the 
applicable statute. This contention of counsel is based upon the one-year limitation 
clause contained in the policy. The clause attached to the policy permitting recovery 
by the mortgagee provides that such interest shall he subject to the provisions of 
the policy as to time of appraisal and time of payment and bringing suit. The 
one-year limitation clause was placed in the policy in obedience to section 6767, 
C. O. S. 1921, adopting a statutory form for fire insurance in the state of Okla- 
homa. This limitation is, therefore, statutory and not contractual. Niagara Fire 
Ins. Co. v. Nichols, 96 Okl. 96, 220 P. 920. 


It is generally held that the clause permitting recovery by the mortgagee con- 
stitutes a separate and independent contract between the mortgagee and insurer. 
Hanover Fire Ins. Co. v. Bohn, 48 Neb. 743, 67 N. W. 774, 58 Am. St. Rep. 719; 
Phenix Ins. Co. v. Omaha Loan & Trust Coi, 41 Neb. 834, 60 N. W. 133, 25 
L. R. A. 679; People’s Savings Bank v. Retail Merchants’ Mutual Fire Ass’n, 146 
Iowa, 536, 123 N. W. 198; 31 L. R. A. (N. S.) 455; Gilman v. Commonwealth Ins. 
Co. of N. Y., 112 Me. 528, 92 A. 721. L. R. A. 1915C, 758; Smith v. Union Ins. 
Co., 25 R. I. 260, 55 A. 715, 105 Am. St. Rep. 882; Firemen’s Ins, Co. v. Boland, 
30 Ohio Cir. Ct. R. 811; Brecht v. Law, Union & Crown Ins. Co. (C. C. A.) 160 
F. 399, 18 L. R. A. (N. S.) 204; Reed v. Firemen’s Ins. Co., 81 N. J. Law, 523, 
80 A. 462, 35 L. R. A. (N. S.) 343. 

In the last above-cited case, the court, in the body of the opinion, says: 

“It must be admitted that the mortgagee clause is not an independent contract 
in the sense that none of the terms of the policy applies to it. It is not in itself 
complete but becomes so by reading the policy in connection with it and the reading 
of the two together does not clash with the notion that the mortgagee clause creates 
an independent contract between the company and the mortgagee. The policy furn- 
ishes the terms of the contract between the owner and the insurer. The mortgagee 
clause is the contract between the insurer and the mortgagee, quite separate from 
the policy, yet ingrafted upon it, and to be understood by reference to the policy 
which renders it certain and complete.” 

This union or standard, mortgage clause attached to the policy constitutes, then, 
a separate contract from the policy itself. The limitation of 12 months within 
which the insured may maintain an action on his policy, by a special statute of 
limitation, cannot be extended beyond its plain terms, and, there being no statute 
requiring a mortgagee to assert his interest by virtue of such union or standard 
mortgage clause, within a period of 12 months, the attempt in the mortgage clause 
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to incorporate the said statute of limitation of 12 months is in violation of section 
5070, C. O. S. 1921, which provides: 

“Every stipulation or condition in a contract, by which any party thereto is 
restricted from enforcing his rights under the contract, by the usual legal proceed- 
ings in the ordinary tribunals, or which limits the time within which he may thu. 
enforce his rights, is void.” 

We therefore conclude that the one-year special statute of limitation does not 
apply, but the governing statute is the general statute of limitation relating to actions 
an contract. Defendant in error should be permitted to amend her petitions if 
she so desires. 

It is to be regretted that the judgments in this case must be reversed on what 
may appear to be a mere technicality, yet we feel we cannot do otherwise without 
doing violence to well-established and recognized rules of pleading and procedure, 

Judgments should be reversed and causes remanded for a new trial, with direc- 
tions to the trial court to allow defendant in error, plaintiff below, to amend her 
petitions if she so desires. 

Bennett, P. C., and Diffendaffer, Hall, and Jeffrey, CC., concur. 

Per Curiam. Adopted in whole. 


SCHLUTER et al. v. NIAGARA FIRE INS. CO. et al. 
Supreme Court of Oregon. March 13, 1928. 
264 Pacific Reporter 859. 


3. INSURANCE—VENDOR AND MORTGAGEE HELD NOT ENTITLED TO 
REFORMATION OF FIRE POLICY, TAKEN OUT BY PURCHASER 
WITHOUT AGREEMENT TO INCLUDE PLAINTIFFS. 

Where vendor and mortgagee permitted policy to lapse pending negotiations 
to clear title and purchaser took out insurance in his own name, protecting state 
as one of mortgagees, without any agreement to cover interest of vendor or other 
mortgagee, such parties were not entitled to have policy reformed so as to include 
them after building on premises had burned subsequent to expiration of original 
policy. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 


4. INSURANCE—INSURANCE COMPANY HELD NOT BOUND BY DE- 
CLARATIONS OF AGENT AND ADJUSTER AFTER FIRE THAT 
MORTGAGE, NOT PROTECTED BY POLICY, WOULD BE PAID. 
Insurance company held not bound after fire by declarations of its agent and 

adjuster to the effect that vendor and mortgagee of premises were all right and 

that mortgage, not protected by policy, would be paid. 

(For other cases, sea Insurance, Dec. Dig. § 111.) 

Department 1. 

Appeal from Circuit Court, Wasco County; Fred W. Wilson, Judge. 

Suit by Lena Schluter and another against the Niagara Fire Insurance Com- 
pany, the Cleveland National Fire Insurance Company, and another. From the 
decree, defendants named appeal, and plaintiffs cross-appeal. Reversed in part. 

J. C. Veazie, of Portland (Veazie & Veazie, of Portland, on the brief), for 
appellants. 

Francis V. Galloway, of The Dalles, for cross-appellants. 

John Gavin, of The Dalles, for respondent Ramsower. _ : 

“McBrivg, J. This is a suit to reform a policy, issued in favor of Otis W. 
Ramsower, with a rider in favor of the state of Oregon as its interest may appear. 
On June 15, 1922, Lena Schluter was the owner of real property described in the 
complaint. On the land is situated-a house, the insurance of which is involved in 
these proceedings. At that time there was a mortgage on the property for the sum 
of $1,700 given to Thomas Brogan, and which was duly recorded. On the last- 
named date, Ramsower, who was an ex-service man of the state of Oregon and 
entitled to the benefits of the Oregon Soldier’s Loan, entered into a contract with 
Lena Schluter and her husband, Casper Schluter, for the purchase of this real 
property. The contract provided, in substance, that he agreed to purchase the 
property for the entire consideration of $3,500 and to use his soldier’s loan from 
the state of Oregon to pay therefor in part, and the balance of the purchase price 
would be arranged between himself and Brogan by Brogan taking his note and 
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mortgage second to the first mortgage to the state, so as to permit the soldier’s loan 
to go through and the state to get its first mortgage. 

The contract also recites that Ramsower should have possession of the premises 
not later than July 15, 1922, and that when he should have taken possession the 
remaining part of the purchase price, to be paid to Lena Schluter over and above 
the Brogan mortgage, shall begin drawing interest at the rate of 8 per cent. per 
annum. Ramsower took possession July 15, 1922, and lived there until April 13, 
1923, when the house was burned. 

The proceedings by which a soldier’s loan is obtained may be briefly stated 
as follows: First, the initial application setting forth in detail the terms of the 
contract with the vendor; second, instructions to the local appraisers to view the 
property and make the appraisement thereof and return their report to the com- 
mission; and third, the approval of tha amount of the loan which will be allowed. 
If the commission and the applicant agree on the amount that will be allowed, then 
the following proceedings are had: First, an approval of the title and a satisfactory 
report thereon by the attorney for the commission; second, the preparation of all 
the papers for execution and placing them in the hands of the escrow agent, the 
Citizens’ National Bank, of The Dalles, being such agent in this instance; third, 
the execution of the papers by the applicant, recording of instruments, and final 
report of attorney; and fourth, the disbursements of the money through the escrow 
agent, which usually takes place ten days or two weeks after the receipt by the 
commission of the final report of the attorney showing mortgages and deeds of 
record and in the abstract. 

It may be said here that at the time this contract was made the property was 
insured in another company for the sum of $1,500 to cover the Brogan mortgage, 
and that insurance did not expire until November 8, 1922. The contract was pre- 
pared by Francis V. Galloway, Esq., who was the mutual attorney of both parties 
for that purpose, and who also conducted the proceedings for obtaining the soldier's 
loan for the defendant Ramsower as attorney for the loan commission. The testi- 
mony does not indicate how rapidly Ramsower pressed the loan proceedings, but 
it would appear that they proceeded with reasonable diligence until September 21, 
1922, when Galloway received from the commission his blank for the preliminary 
report on the title. In other words, during the three months from the contract 
of June 15, 1922, to September 21, 1922, Ramsower had made his initial application 
and the appraisers had made their report to the commission. Thereafter, on or 
about October 20, 1922, Galloway received the abstract of title for examination. 
On November 14, 1922, Galloway made his favorable report upon the title to the 
land, as described in the contract and deed for escrow, and the commission on 
November 17, 1922, forwarded all of the necessary papers to the Citizens’ National 
Bank, at The Dalles, for execution. 

Had it not been for a mistake in the boundary line as described in the deed, 
and which will be hereinafter alluded to, the proceedings would probably have been 
promptly closed after November 17, 1922, and the money could in all probability 
have been disbursed by the commission within twenty or thirty days thereafter, 
allowing a reasonable time for the clerk to record the instruments and get them 
back into the hands of the local attorney, and the abstract to be continued showing 
the record of deeds and mortgages. But it developed that the description in the 
deed to Schluter and wife, which was the source of their trouble, did not correctly 
describe the land intended to be conveyed to them and an examination conducted 
by Ramsower on the ground showed that the land of an adjoining owner, if the 
deed should be taken to be correct, actually ran under the house that was upon 
the land, leaving a large part of it on land which the paper title purported to give 
to Mrs. Fleck, the adjoining owner. Unsuccessful attempts were made to induce 
Mrs. Fleck to convey the land according to the true intent of the deed between her 
and Schluter and wife; but she declined to do this, and a suit to quiet title was 
necessary in order to make the title conform to the actual intent of the parties. 
Owing to the fact that one of the proposed defendants in that suit was a minor, 
it was thought better to wait a short time until he should become of age rather 
than go through the process of having a guardian appointed for him, and it was 
not until February, 1923, that the suit was actually commenced. After the suit 
had been commenced and some testimony taken, it was suddenly terminated by an 
agreement of the parties by which a decree was rendered on April 13, 1923, decree- 
ing to Mrs. Schluter the property embraced in the contract from Schluter and wife 
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to Ramsower. In the meantime, there had been a divorce between Schluter and 
wife, and he had conveyed the whole property to her by a quit-claim deed. Im- 
mediately after the decree, in a suit to quiet title, the attorney for the commission 
took steps to reinstate Ramsower’s application for the loan and had the papers 
and proceedings changed to comply with the new and correct description of the 
property. On the evening of April 13, 1923, the house was totally destroyed by 
fire and Ramsower abandoned his contract and gave up his rights thereunder. As 
before stated, the house on this land had always been insured. The policy herein- 
before alluded to was in the Pacific States Company, and was in evidence in this 
case, and contained a rider making the loss payable to Thomas Brogan mortgagee 
as his interest might appear. 

It appears from the testimony that on August 11, 1922, defendant Ramsower 
took out a policy in the Cleveland National Fire Insurance Company for $4,000, 
being $3,000 on the house and $1,000 on his personal property. This is the policy 
sought to be reformed and enforced in this proceeding. This policy had attached 
thereto a rider with loss payable to the state of Oregon, mortgagee, as its interest 
might appear. Ramsower paid the premium of $60 for this policy, and it was 
written to cover the house in the sum of $3,000 from the llth day of August, 
1922, to the 11th day of August, 1925. It was written by W. F. Gitchell, as local 
agent for the Cleveland National Fire Insurance Company, and who is also the 
real estate agent who brought Mrs. Schluter and Ramsower together. The policy 
was delivered to Ramsower who kept possession thereof until the house was de- 
stroyed by fire as before related. S 

Subsequent to the issuance of the policy to Ramsower, and before the fire, the 
Cleveland National Fire Insurance Company went out of business in Oregon, rein- 
suring itself as to outstanding policies in the Niagara Fire Insurance Company, 
which on that account was also made a defendant in this action. The claim of 
the plaintiff in this action is that, before this policy was issued, they directed Gitch- 
ell. the agent of the Cleveland National Fire Insurance Company, to see that they 
were protected by the policy, and that he agreed so to do, but such testimony is 
not all clear and especially as to the date when they gave these alleged instruc- 
tions. It is clear, however, from the testimony of Ramsower that there was no 
agreement on his part to take out insurance to cover the interest of Brogan and 
Mrs. Schluter in the property, but that the policy actually taken out was just the 
one he bargained and paid for; that he had no intention of including Brogan and 
Mrs. Schluter therein; and that there was no contract to that effect between him- 
self and Gitchell, the agent for the company. 


[1-5' It is rather an unusual proceeding for a court to attempt to reform a 
policy, which the policyholder has taken out and paid for, by requiring it to include 
parties which he never intended to include and who were in no wise named in the 
policy, or on any rider to the policy, and where no contractual relation is shown 
between the parties who seek to have themselves included and the holder of the 
policy. It would seem to be, in effect, introducing new parties into the contract 
whom the original policyholder never intended to include therein, and, so far as 
shown by the weight of testimony, the agent of the company never intended 
to include therein. It would be, in effect, making a new contract and a new policy. 
Outside of rather vague assertions by Mrs. Schluter, and the rather indistinct 
statement of Mr. Brogan, there is no testimony which the court was entitled to 
consider tending to indicate any promise on the part of the agent to include these 
parties in a contract which was to result in a policy to be paid for and issued 
to Ramsower. In cases of this kind, and in all cases for the reformation of an 
instrument, on account of mistake or fraud the evidence should be clear and con- 
vincing, and, while there is some evidence tending to support plaintiff’s theory, it 
is neither clear nor convincing. In fact, there is nothing in the testimony that tends 
particularly to support plaintiffs’ contentions outside of their own _ indistinct 
statement except a letter written by Gitchell to the insurance company urging them 
to pay the claim and stating that he had sold this insurance honestly and that Mrs. 
Schluter and Brogan were entitled to the money. Gitchell was a witness for the 
plaintiff and practically contradicted these statements which he had made in a letter 
which was written after the fire had happened and after he ceased to be agent for 
the insurance company; and which was only introduced to contradict his statement 
upon the witness stand, and which is not substantive evidence for the plain- 
tiff in this case. The most that can be said is that it indicated that he had been 
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carrying water on both shoulders and was, at best, a self-sufficient and an ignorant 
fellow, who, having neglected to properly advise the plaintiff, sought to better 
their condition by writing a letter which he thought might induce the company 
to settle with them upon some sort of terms. Other than this, it is of no value in 
the case. It seems rather probable that these parties plaintiff, when they entered 
into the contract of June 15, expected the proceedings to terminate within a very 
short time, probably by the time the original insurance on the house expired, and 
that they allowed their insurance to lapse on account of the various delays hereto- 
fore alluded to. 

[4] Some evidence was introduced as to declarations made by Gitchell after 
the fire to the effect that plaintiffs were all right and that under the policy the 
mortgage would be paid, but these declarations could not bind the company, al- 
though he may have been ignorant enough to have himself believed that such would 
be the case. The same thing may be said of evidence of declarations by the adjuster 
to like effect. He had no power to make such declarations or do anything but 
to adjust the losses according to the terms of the policy. While it was unfortunate 
that these people were not properly insured and protected, we cannot see our way 
clear, under the testimony, to reform the policy so as to make them parties to a 
contract of insurance when it is evident that neither the person who bought the 
insurance nor the company who sold it intended such a result. 

This is but a brief statement of our conclusions, as an analysis of the testi- 
mony, in detail, which has been examined with more than usual care, would con- 
sume unnecessary space in this opinion. 

The decree, so far as it grants relief to the plaintiffs, is reversed. 

Rand, C. J., and Bean and Rossman, JJ., concur. 


FRALEY v. FARMERS’ MUT. FIRE RELIEF ASS’N OF PORTLAND. 
Supreme Court of Oregon. March 13, 1928. 
264 Pacific Reporter 862. 
1. INSURANCE—EQUITABLE TITLE HELD SUFFICIENT AS RESPECTS 


INSURANCE POLICY (OR. L. § 6457). 

Where, in application, insured represented that her title to realty on which house 
was situated was that of contract purchaser, and, after fire, in making proof of 
loss, asserted that title was in fee simple, and insurer contended that latter repre- 
sentation was false, and avoided policy under Or. L. § 6457, held that denial of 
non-suit was proper, since equitable title was equivalent to fee simple. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

Department 2. 


Appeal from Circuit Court, Multnomah County; George Rossman, Judge. 

_ Action by Mrs. S. H. Fraley against the Farmers’ Mutual Fire Relief Associa- 
tion of Portland. Judgment for plaintiff, and defendant appeals. Affirmed. 

This action is based upon the covenants of a fire insurance policy issued by 
the defendant to the plaintiff, whereby the defendant insured the property therein 
described and possessed by plaintiff against all direct loss or damage by fire tq the 
amount of $1,200. The plaintiff paid all premiums on the policy when due. A 
fire occurred, and the property covered was destroyed; the plaintiff saving from 
the flames only a few articles of scorched personal property after rescuing her 
nine children, one of them a babe of two months. She caused the insurance com- 
pany to be notified of the loss by fire. She made a sworn statement concerning 
the loss. The company refused to pay the full sum, but offered to compromise 
by paying $600. Plaintiff then brought action to recover the full amount. 

The defendant, through its agents, asserted that the plaintiff had avoided the 
insurance policy by her representations that she was the owner of the realty upon 
which the dwelling house was situate, and, further, that she had sworn falsely as 
to material matters in making her proof of loss. Upon the trial the jury, after 
hearing the evidence and being fully instructed concerning the issues, returned a 
verdict in favor of the plaintiff for $1,120. From the judgment pronounced by 
the court upon the verdict, the defendant appeals, and says that the court erred 
in denying its motions for an order of involuntary nonsuit, and in refusing to give 
certain instructions requested by it. 

B. G. Skulason, of Portland (Herman Ledding and Clark, Skulason & Clark, 
all of Portland, on the brief), for appellant. 
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Arthur H. Lewis, of Portland (Lewis, Lewis & Finnigan, of Portland, on the 
brief), for respondent. 

Brown, J. (After stating the facts as above). (1) Before she is entitled to re- 
cover, the plaintiff must aver and prove that she was the owner of an insurable 
interest in the property covered by the policy at the time of making the insurance 
contract, and also at the time she sustained the loss. Or. L. § 6457. If the plain- 
tiff willfully and falsely sworn to material matter in making her proof of loss, she 
avoided her policy. Or. L. § 6457. In her application for insurance, she represented 
that her title to the realty upon which the house was situate was that of a contract 
purchaser; and, in making the proof of loss when asked the question, “If the loss 
is on building, state whether real estate is owned in fee simple or held on lease,” 
she answered, “Fee simple.” A written agreement introduced in evidence shows 
that the contract for purchase of the realty was made by the vendor and plaintiff's 
husband, and the jury found, on conflicting evidence, that plaintiff was the real 
party in interest in that contract. Barbre v. Goodale, 28 Or. 465, 38 P. 67, 43 P. 
378; Blomquist v. Jennings, 119 Or. 691, 250 P. 1101, and the cases therein cited. 

The case of Pacific States Fire Ins. Co. v. Rowan Motor Co. (Or.) 260 P. 
441, contains valuable authorities that are much in point. One of the questions 
there involved is similar to that in this cause, and from the opinion rendered in that 
case we quote the following: 

“The plaintiff seeks to show that the policy of insurance was null and void 
because of the asserted fact that the defendant possessed the motor cars as trustee, 
and not as sole and unconditional owner. In this state the equitable title, coupled 
with the actual possession of the property insured, bears with it all the incidents 
of legal title. Baker v. Ins. Co., 31 Or. 41, 48 P. 699, 65 Am. St. Rep. 807; Waller 
v. City of New York Ins. Co., 84 Or. 284, 164 P. 959, Ann. Cas. 1918C, 139. These 
cases are in complete harmony with the general rule as clearly stated in the case 
of Arkansas Ins. Co. v. McManus, 86 Ark. 119, 110 S. W. 798, where the Supreme 
Court of Arkansas wrote: 

“‘It is well settled by authority that conditions in insurance policies that the 
assured shall have “unconditional and sole ownership” of the property insured, or 
that he shall have “the title in fee simple,” are complied with by showing that the 
assured has the equitable title. It is held in many cases that possession under a 
contract to convey is “unconditional and sole ownership,” and also that it is “title 
in fee simple” within the meaning of that requirement of the policy. 2. Cooley’s 
Briefs on Insurance, pp. 1354, 1376; Ostrander on Insurance, § 72. It is so held as 
to a parol contract to convey. Milwaukee, etc., Ins. Co. v. Rhea & Son, 123 F. 9, 
CC. A. 1638-” 

The record further shows that, after the representatives of the defendant com- 
pany obtained full knowledge of all the facts concerning the plaintiff’s title, they 
offered to compromise and pay her $600. Though there are decisions to the con- 
trary, there are many authorities holding that such an offer by the insurer con- 
stitutes a waiver of forfeiture. See 26 C. J. § 517, and the court decisions under 
notes 37 and 38. 

[2] From a review of the record, the writer is convinced that the case was 
properly submitted to the jury, and that there is some, evidence in support of each 
material allegation in the complaint. Moreover, the instructions requested and re- 
fused were covered by other instructions given by the court, in so far as they were 
warranted by law. 

This case should be affirmed. It is so ordered. 

Ranp, C. J., and Bean and Bett, JJ., concur. 


WHITE v. NATIONAL-BEN FRANKLIN INS. CO. (No. 7168.) 
Court of Civil Appeals of Texas. Austin. Nov. 10, 1927. 
Rehearing Denied Nov. 23, 1927. 

Writ of Error Refused Feb. 1, 1928. 

1 Southwestern Reporter (2d). 

2. INSURANCE—CALLING INSURED FOR EXAMINATION AFTER SUIT 
ON FIRE POLICY UNDER NONWAIVER AGREEMENT HELD NOT 
WAIVER OF BREACH OF RECORD WARRANTY CLAUSE AS DE- 
FENSE. . 
In suit on fire policy providing for examination of insured, where defendant in- 

surer examined plaintiff after suit was filed, and at which time nonwaiver agree- 
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ment was executed, such examination was held not, as matter of law, waiver of 
defense of forfeiture for breach of record warranty clause. 


(For other cases, see Insurance, Dec. Dig. § 396[2].) 


Appeal from District Court, Coleman County; J. P. Woodward, Judge. 

Suit on a fire insurance policy by T. S. White against the National-Ben Frank- 
lin Insurance Company. Judgment for defendant, and plaintiff appeals. Affirmed. 

_ & Woodward, of Coleman, for appellant. 

Marcus Weatherred, of Coleman, and T. M. West, of San Antonio, for 
“ima 

McCienpon, C. J. Suit upon a fire insurance policy. Judgment for defendant 
upon special issue verdict finding that plaintiff had violated the record warranty 
clause. The only question in the case is whether the forfeiture was waived as a 
matter of law because defendant demanded an examination of plaintiff after the 
suit was filed. Plaintiff pleaded such examination as a waiver, and defendant set up 
the standard policy stipulation providing for such ‘examination, and also alleged 
and proved a nonwaiver agreement executed at the time the examination was de- 
manded and had. 

[1] No issue upon the question of waiver was submitted or requested, and 
therefore, unless the record established the waiver as a matter of law, the issue 
was abandoned. Citizens’ Nat. Bank of Brownwood v. Texas Compress Co. (Tex. 
Civ. App.) 294 S. W. 331 (writ of error denied), and authorities therein collated. 

The following authorities hold that, where the policy contains the stipulation 
giving the insurer the right to examine the insured, and providing that such ex- 
amination shall not constitute a waiver of any defense, the insurer may have to 
the liability asserted under the policy, such examination cannot be asserted as a 
waiver of such defense; American Cent. Ins. Co. v. Nunn, 98 Tex. 191, 82 S. W. 
497, 68 L. R. A. 83; Germania Fire Ins. Co. v. McChristy (Tex. Civ. App.) 101 S. 
W. 822; Scottish Union, etc., Ins. Co. v. Weeks Drug Co., 55 Tex. Civ. App. 263, 
118 S. W. 1088; Security Ben. Association v. Webster (Tex. Civ. App.) 230 S. W 
221; Pecklo v. Fire & Marine Ins. Co. (Tex. Civ. App.) 257 S. W. 626. 

The same rule applies where the examination is had under a nonwaiver agree- 
ment executed after the loss has accrued. Sun Mut. Ins. Co. v. Dudley 65 Ark. 
240, 45 S. W. 539, and Keet-Rountree Dry Goods Co. v. Ins. Co., 100 Mo. App. 
504, 74 S. W. 469, approved im Ins. Co. v. Nunn, above; City Drug Store v. Ins. 
Co. (Tex. Civ. App.). 44 S. W. 21; Roberts v. Insurance Co., 19 Tex. Civ. App. 
338, 48 S. W. 559 (writ of error denied) ; 26 C. J. 338, § 428). 

[2] The only feature which the case at bar presents, distinguishing it from 
those cited, is that the examination was had after suif was filed and defendant had 
answered. The record does not show that defendant had any knowledge of the 
violation of the record warranty clause at the time of the examination, and this 
defense was not embraced in the answer then on file, but was asserted subsequently 
in an amended answer. The facts upon which it was based were disclosed by the 
examination. Under these circumstances, if for no other reason, the examination 
could not be successfully asserted as a waiver of this specific defense. German Al- 
—" Ins. Co. v. Fort Worth Grain & Elevator Co. (Tex. Com. App.) 269 S. W. 

The trial court’s judgment is affirmed. 

Affirmed. 


REPUBLIC INS. CO. v. AMERICAN ICE CO. et al. (No. 10095.) 
Court of Civil Appeals of Texas. Dallas. Jan. 7, 1928. 
Rehearing Denied Jan. 28, 1928. 

2 Southwestern Reporter (2d) 329. 


1. INSURANCE—RIGHTS OF INSURED AGAINST INSURER MUST BE 
DETERMINED FROM TERMS OF CONTRACT. 
Rights of insured against insurer must be determined from terms of contract 
between them. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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2. INSURANCE—APPORTIONMENT BETWEEN INSURERS UNDER SPE- 
CIFIC POLICIES AND UNDER BLANKET POLICY REQUIRES AD- 
JUSTMENT BY SEPARATE ITEMS, APPLYING BLANKET INSUR- 
ANCE TO EACH ITEM. 

Where insured carried specific fire insurance in addition to a blanket policy, the 
apportionment of loss between such coinsurers requires an adjustment by separate 
items, in which blanket insurance is made applicable to each item covered by specific 
policies. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


3. INSURANCE—“BLANKET INSURANCE” COVERS EVERY ITEM OF 
PROPERTY DESCRIBED IN POLICY TO ITS WHOLE AMOUNT. 
“Blanket insurance” covers every item of property described in policy to its 

whole amount, and destruction of any item, even though all others remain unin- 

jured, requires indemnity, if necessary, to full amount of policy. 
(For other cases, see Insurance, Dec. Dig. § 162.) 


4. INSURANCE—EVERY RULE OF CONSTRUCTION IN APPORTIONING 
LOSS MUST BEND TO RIGHT OF INSURED TO BE FULLY INDEM- 
NIFIED. 

In apportioning loss between coinsurers, every rule of construction must bend 
to the right of insured to be fully indemnified. 


(For other cases, see Insurance, Dec. Dig. § 504.) 
Appeal from District Court, Dallas County; Kenneth Foree, Judge. 


Suit by the American Ice Company against the Republic Insurance Company 
and others. Judgment for plaintiff against the defendant named, and said defendant 
appeals. Affirmed. 

E. G. Senter and R, W. Mayo, both of Dallas, for appellant. 
Thompson, Knight, Baker & Harris, Beall, Worsham, Rollins, Burford & Ry- 
burn, and Allen Charlton, all of Dallas, for appellee. 

Looney, J. The American Ice Company carried specific fire insurance aggre- 
gating $30,000 with the five appellee companies, written upon a schedule; that is, 
each policy covered, pro rata in the amount named in the policy, to wit, $17,000 
on building and $23,000 on machinery, other than boilers and connections. The ice 
company also carried with the Republic Insurance Company, appellant, a blanket 
policy for $10,000 on the same property, and in addition covered boilers and their 
connections. 

Each of these policies, the specific as well as the blanket, provided that the 
company should not be liable for a greater proportion of a loss than the amount 
thereby insured should bear to the whole insurance, whether valid or not, or whether 
by a solvent or insolvent insurer. The property was damaged by fire, and the 
loss agreed upon between the ice company and the several companies was: On 
boilers and connections, $184.56; on building, $2,584.93; on machinery, other than 
boilers, $11,662.51—making a total loss sustained by the ice company of $14,432. 

After the adjustment, the insurance companies failing to agree among them- 
selves as to how the loss should be prorated, each paid the insured what it con- 
tended was its pro rata of the loss, which was accepted by insured without preju- 
dice. These payments were as follows: The five companies carrying specific insur- 
ance paid loss on building and machinery, other than boilers, sums. that aggere- 
gated $9,237.07; appellant paid under its blanket policy loss on_ boilers $184.56, 
and on building and machinery, other than boilers, $3,561.86—totaling the sum of 
$12,983.50, but lacking $1,448.50 of being the full amount of the loss, for the 
recovery of which the ice company filed this suit against the six companies. 

Plaintiff set up the facts as just detailed, and prayed that it have judgment 
for the full amount of the loss sustained by it prorated among the companies in 
accordance with the terms of the policies. The appellee companies contended 
below, and are contending here, that each paid the ice company the amount of their 
liability in full on a correct method of apportionment, but that the Republic Insur- 
ance Company, appellant, failed by the um of $1,448.50 to pay its full liability; 
wherefore they prayed that they be discharged, with their costs, etc. 

Republic Insurance Company admitted liability for the loss on boilers, $184.56, 
which amount it paid, but contended below, and is contending here, that the other 
insurers became and were obligated to pay the insured the remainder of the loss 
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sustained by reason of the fire; that, under a mistake of fact as to its liability, it 
paid the ice company loss on building and machinery, other than boilers, the sum 
of $3,561.86; wherefore it prayed) that it be discharged and recover its costs as to 
the plaintiff's demand, and that it have judgment over against plaintiff for the 
amount paid under the mistake of fact, but, in the event it should be denied recovery 
against plaintiff, that it be subrogated to its rights against the other insurers in 
the amount of the sum paid by mistake, and be permitted to recover against each 
ratably for money paid by it for their use and benefit. 

The case was tried before the court without a jury, and resulted in judgment 
for the ice company against Republic Insurance Company for the sum sued for, 
that plaintiff take nothing against the other companies, and that the Republic Insur- 
ance Company take nothing on its cross-bill against either plaintiff or the other 
companies. Republic Insurance Company has appealed, and by appropriate assign- 
ments and propositions is urging the contentions just stated that were insisted 
upon by it in the trial court. 

The question for us to determine is the proper interpretation of the provision 
of the policies relating to the apportionment of the loss. Questions of contribution 
between coinsurers have perplexed and caused the courts much trouble, especially 
where, as in the instant case, the loss is covered by both blanket and specific insur- 
ance. Courts are in conflict on the subject, and, while no rule has been evolved 
applicable to every supposable case, two leading rules have been formulated. One 
is known as the “Vermont,” or “Reading,” rule. This was applied by the Supreme 
Court of Vermont in Chandler v. Insurance Co. of North America, reported in 
70 Vt. 562, 41 A. 502. While the court was restrained by the terms of the specific 
policies from converting them into blanket insurance, it nevertheless assimilated the 
blanket insurance to that of specific by apportioning the amount of the blanket 
policy to each specific item according to its value. and on this basis apportioned 
the loss under provisions of policies in substance the same as those we have under 
consideration, 

This rule was criticized and repudiated by the Supreme Court of Connecticut 
in Schmaelzle v. London, etc. Fire Ins. Co., 75 Conn. 397, 53 A. 863, 60 L. R. A. 
536, 96 Am. St. Rep. 233. The rule announced in the latter case is called the 
“Connecticut,” or the “gradual reduction,” rule, the meaning of which is that, when 
specific and blanket insurance have to be brought together in prorating a loss, under 
prorating provisions such as we have in this case, there is involved an adjustment 
by separate items, in which the blanket insurance is made applicable to each item 
covered by the specific policies. As the specific policies compel adjustment by items, 
these must be taken up in some order—that is, in the order of the greatest or the 
least losses, or in the order as enumerated in the specific policies. The order that 
commended itself to the court in that case was that of the greatest losses, and in 
computing the total amount of insurance on the first item taken up the full amount 
of the blanket insurance was applied, and regarded as its amount of insurance 
on that particular item, and with respect to the next and subsequent items the 
same rule was followed; that is, taking up the items in the order of the greatest 
loss, except that the amount of blanket insurance applicable to the second or subse- 
quent items was reduced by the amount already exhausted on prior items. It 
must also be borne in mind that the amount of insurance under a blanket policy 
should be reduced before being applied to any particular item, as in the case at 
bar, by the amount thereof used in prior adjustments. 

This rule was approved by the Court of Errors and Appeals of New Jersey 
in Grollimund v. Germania Ins. Co., 82 N. J. Law, 618, 83 A. 1108, L. R. A. 1915B, 
509; also by the federal courts in Page v. Sun Ins. Office (C. C. A.) 74 F. 203, 
33 L. R. A. 249, and Meigs v. London Assurance Co. (C. C.) 126 F. 781, 788 
It also met the approval of this céurt in Liverpool, etc., Co. v. Delta County, etc., 
Association, 56 Tex. Civ. App. 588, 121 S. W. 599, a case on the facts almost iden- 
tical with the case at bar. 


[1, 2] Appellant earnestly contends that this rule results in inequality in appor- 
tioning the loss between the two classes of insurers, and is unjust to it. We do 
not think so. The rights of the ice company against appellant must be determined 
from the terms of the contract between them, and not by an adjustment of equities 
between the insurance companies that, according to the contention of appellant, would 
require the court to rewrite and make a new and different contract. 

[3] Blanket insurance covers every item of property described in the policy 
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to its whole amount; the destruction of any item, even though all others remain 
uninjured, requires indemnity from the insurer, if necessary to the full amount of 
the policy. Thus it is evident that blanket insurance is a greater risk than specific, 
and is necessarily attended by larger loss. The following is evidently the process 
by which, the trial court applied the rule and apportioned the loss: 

After-the Republic policy paid $184.56 loss on boilers, not covered by any other 
policy, there was left unextinguished of its policy $9,815.44 to be applied on the 
item of machinery loss; this being the greatest. Specific insurance on this item 
aggregated $17,250, which, added to the unused part of the blanket policy made 
a total of $27,065.04 insurance to pay the machinery loss of $11,662.51. Deducting 
the loss paid on boilers and its proportion of the machinery loss, there was left 
of the blanket policy, to be applied on the building loss, the sum of $5,585.97. which, 
when added to the aggregate of specific insurance on this item, to wit, $12,750, 
made $18,335.97 total insurance on the building, to be apportioned among the com- 
panies in paying the loss of $2,584.93. On this basis of apportionment, the trial 
court found that the specific insurers had paid their full pro rata of the loss, but 
that appellant lacked $1,448.50 of paying in full its proportion thereof. 

[4] Bearing in mind that every rule of construction must bend. to the right 
of the insured to be fully indemnified, we hold that, under the facts of this case, 
the “Connecticut” or “gradual reduction” rule applied by the trial court in appor- 
tioning the loss between, the coinsurers was a correct solution of the question; that 
no error is presented on this appeal; hence the judgment of the trial court should 
be and is hereby affirmed. 

Affirmed. 


FAYETTEVILLE BUILDING & LOAN ASS’N v. MUTUAL 
FIRE INS. CO. OF WEST VIRGINIA. (No. 6115.) 
Supreme Court of Appeals of West Virginia. Feb. 7, 1928. 
141 Southeastern Reporter 634. 

(Syllabus by the Court.) 


1. INSURANCE—CLAUSE IN FIRE POLICY PROTECTING MORTGAGEE 
HELD TO PROTECT AGAINST MORTGAGOR’S ACT OR NEGLECT 
OF WHICH MORTGAGEE WAS IGNORANT PRIOR OR SUBSEQUENT 
TO ISSUANCE OF POLICY; MORTGAGEE MAY RECOVER ON FIRE 
POLICY PROTECTING IT AGAINST MORTGAGOR’S ACT OR NEG- 
LECT, THOUGH MORTGAGOR OBTAINED POLICY BY MISLEADING 
AS TO PROPERTY’S LOCATION. 

Where there is attached to a policy of fire insurance a so-called “union mortgage 
clause,” which provides, inter alia, that “this insurance as to the mortgagee only 
herein shall not be invalidated by any act or neglect of the mortgagor or owner” 
of the property, the mortgagee, in case of destruction of the property by fire, is 
protected against any act or neglect of the mortgagor of which the mortgagee is 
ignorant, whether prior or subsequent to the issuance of the policy, and is entitled 
to recover under the union mortgage clause, even though the mortgagor obtained 
the policy by misleading the insurance company as to the location of the property 
with reference to protection against fires. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 


2. INSURANCE—WHERE EVIDENCE DOES NOT DISCLOSE AMOUNT 
TO WHICH PLAINTIFF IS ENTITLED, DIRECTING VERDICT FOR 
‘SPECIFIC SUM IS ERROR; EVIDENCE AS TO AMOUNT MORT- 
GAGEE WAS ENTITLED TO RECOVER ON FIRE POLICY HELD 
nee TO JUSTIFY DIRECTING VERDICT FOR SPECIFIC 
Where the evidence does not with certainty disclose the amount which plaintiff 

is entitled to recover, but such amount is left in doubt, it is error for the trial 

court to direct a verdict for a specific sum. 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 
Error to Circuit Court, Monroe County. 
Action by the Fayetteville Building & Loan Association against the Mutual 

Fire Insurance Company of West Virginia. Judgment for plaintiff, and defendant 

brings error. Judgment reversed, verdict set aside, and a new trial awarded. 
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‘Thomas N. Read and Thos. Leigh Kead, both of Hinton, for plaintiff in 
error. 

Summerfield & Stanley, of Fayetteville, for defendant in error. 

LivELy, J. This was an action on a fire insurance policy by the Fayetteville 
Building & Loan Association against the Mutual Fire Insurance Company of West 
Virginia, to recover the sum of $1,500 and interest, under a mortgage clause at- 
tached to a policy obtained by Mrs. S. I. Holliday to insure property held by 
the building and‘loan association as security for a $1,500 loan. The amount of 
the policy was $2,500. The insurance company defended on the ground that the 
mortgagor in. her application for insurance had made the fraudulent representation 
that her property was in the town of Alderson, W. Va., and within 30 yards of 
a fire hydrant, whereas in fact the property was not so situated, but was located 
on Flat Top Mountain about a mile and a half from Alderson, W. Va. A verdict 
of $1,890.89 for plaintiff was instructed and returned, and judgment entered thereon. 
This writ followed: 

[1] The main question is presented by a consideration of the so-called standard 
or “union mortgage clause” attached to the insurance policy. Under this clause 
the insurance is payable to the building and loan association as its interests may 
appear. It is further provided therein: 

“That this insurance as to the interests of the mortgagee (or trustee) only 
therein shall not be invalidated by any act or neglect of the mortgagor or owner 
of the within described property, nor by any foreclosure or other proceedings or 
notice of sale relating to the property, nor by any change in the title of the owner- 
ship to the property, nor by the occupation of the premises for purposes more 
hazardous than are permitted by this policy: provided, that in case the mortgagor 
or owner shall neglect to pay any premium due under this policy, the mortgagee 
(or trustee) shall! on demand pay the same.” 

_The mortgage clause further provided that the mortgagee or trustee should 
notify the company of any increase of hazard, and should on demand pay the premi- 
um for such increased hazard. and that upon payment of loss to the mortgagee 
the insurer was to be subrogated to all his rights as to collateral held as security 
for the mortgage debt. 

It is the contention of the plaintiff in error, the insurance company, that under 
this mortgage clause the material misrepresentation as to the location of the prop- 
erty avoided the policy from its inception by reason of fraud, and consequently 
the building and loan association took no rights under the mortgage clause. It is fur- 
ther asserted that even though it should be held that the mortgage clause created a 
separate contract between the mortgagee and the insurance company, yet as such 
contract had been procured by the fraudulent act of the mortgagor who took 
out the policy at the instance of and for the benefit of the building and loan associa- 
tion, the association was bound by the act of its agent, and there could be no 
recovery under the policy. On the other hand, it is contended by the counsel for 
the defendant in error, the building and loan association, that the mortgage clause 
created a separate contract between the mortgagee and insurance company, which 
was not affected by the alleged fraudulent act claimed to have vitiated the contract 
between the mortgagor and the insurer. 


Although there are decisions to the contrary, the great weight of authority 
in this country supports the view that, when there is attached to a policy of fire 
insurance the so-called “standard” or “union” mortgage clause providing that the 
insurance shall not be invalidated by any act or neglect of the mortgagor or owner 
of the insured property, an independent contract between the insurance company 
and the mortgagee is created, and no act or omission of the mortgagor, of which 
the mortgagee is ignorant, will invalidate the policy, whether it occurs before, at 
the time of, or subsequent to, the issuance thereof. 13 Am. & Eng. Ency. Law (2d 
Ed.) p. 206; 14 R. C. L. § 215, p. 1038; 4 Joyce on Insurance (2d Ed.) § 2795, 
p. 4776; 1 Jones on Mortgages! (7th Ed.) § 406—A, p. 568; note to Brecht v. Law 
Union & Crown Insurance Co., 18 L. R. A. (N. S.) 206; Syndicate Insurance Co. 
v. Bohn (C. C. A.) 65 F. 165, 27 L. R. A. 614; Germania Fire Insurance Co. v. 
Bally, 19 Ariz. 580, 173 P. 1052, 1 A. L. R. 488; Fire Ass’n of Philadelphia v. Evans- 
ville Brewing Ass’n; 73 Fla. 904, 75 So. 196; People’s Saving Bank v. Retail Mer- 
chants’ Mutual Fire Ass’n, 146 Iowa, 536, 123 N. W. 198, 31 L..R. A. (N. S.) 
455; Allen v. St. Paul Fire & Marine Insurance Co. (1926) 167 Minn. 146, 208 
N. W. 816; Bacot v. Phoenix Insurance Co., 96 Miss. 223, 50 So. 729, 25 L. R. A. 
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(N. S.) 1226, Ann. Cas. 1912B, 262; Burns v. Ohio Farmers’ Insurance Co. (Mo. 
App.) 224 S. W. 98; Hanover Fire Insurance Co. v. Bohn, 48 Neb. 743, 67 N. W. 
774, 58 Am. St. Rep. 7194 Reed v. Fireman’s Insurance Co., 81 N. J. Law, 523, 80 
A. 463, 35 L. R. A. (N. S.) 343; Hastings v. Westchester Fire Insurance Co., 73 
N. Y. 141; Federal Land Bank vy. Globe & Rutgers Fire Insurance Co. (1924) 187 
N. C. 97, 121 S. E. 37; Fireman’s Insurance Co. v. Boland, 30 Ohio Cir. Ct. R. 811; 
Smith v. Union Insurance Co., 25 R. I. 260, 55 A. 715, 105 Am. St. Rep. 882; 
Ormsby v. Phenix Insurance Co., 5 S. D. 72, 58 N. W. 301. 

The authorities holding that such a mortgage clause protects the mortgagee 
against only the subsequent acts or omissions of the mortgagor are Glens Falls 
Insurance Co. v. Porter, 44 Fla. 568, 33 So. 473 (but see Fire Ass’n of Philadelphia 
v. Evansville Brewing Co., 73 Fla. 904, 75 So. 196) ; Genesee Falls Permanent Sav- 
ings, etc., Ass’n v. U. S. Fire Insurance Co., 16 App. Div. 587, 44 N. Y. S. 979; 
Hanover Fire Insurance Co. v. National Exchange Bank (Tex. Civ. App.) 34 S. W. 
333; Liverpool, etc., Insurance Co. v. Agricultural Savings, etc., Co., 33 Can. S. 
C. 94, 1 B. R. C. 593; Omnium Securities Co. v. Canada Fire, etc., Insurance Co., 
1 Ont. 494; Young Men’s Lyceum v. National B. F. F. Insurance Co., 177 App. 
Div. 531, 163 N. Y. S. 226. piri 

In the case of Syndicate Insurance Co. v. Bohn (C. C. A.) 65 F. 165, the 
court, through Sanborn, circuit judge, said: 

“Our conclusion is that the effect of the union mortgage clause, when attached 
to a policy of insurance running to the mortgagor, is to make a new and separate 
contract between the mortgagee and the insurance company, and to effect a separate 
insurance of the interest of the mortgagee, dependent for its validity solely upon 
the course of action of the insurance company and the mortgagee, and unaffected 
by any act or neglect of the mortgagor, of which the mortgagee is ignorant, whether 
= act or neglect was done or permitted prior * * * to the issue of the mortgage 
clause. 

It was held that the fact that the mortgagor did not own the property at the 
time the policy was issued did not affect the rights of the mortgagee, although the 
policy provided it should be avoided if the interests of the insured were other than 
unconditional and sole ownership. 

In Hastings v. Westchester Fire Insurance Co., 73 N. Y. 141, the court held 
that the prior act of the insured in obtaining other insurance had no effect upon 
the union mortgage clause attached to the policy in favor of the mortgagee, and 
that the mortgagee could recover the full amount guaranteed to it by the said 
union clause; that the mortgage clause operated as an independent insurance of the 
mortgagee’s insurance, and gave the mortgagee the same benefit as if he had taken 
out a separate policy free from the conditions imposed upon the owner, and making 
him responsible only for his own acts. 

In Germania Fire Insurance Co. v. Bally, 19 Ariz. 580, 173 P. 1052, 1 A. L. R. 
488, the court said: 


“But, aside from these reasons, the insurance clause attached to the policy in 
terms provides that the policy shall not be invalidated as to the mortgagee’s interest 
by reason of any acti or neglect of the mortgagor or owner, and, according to the 
majority of the authorities, this affords protection against previous acts as well 
as subsequent acts of the insured. As is well known, many insurance policies are 
issued, “primarily, to protect mortgagees. In fact, it is made a condition of the 
mortgage, as in this case, that the insurance shall be carried by the owner of the 
property to protect the interests of the mortgagee. This exaction by the mortgagee 
is well known to the insurance companies, and they are only too glad to take 
the risk. The insurer issues the policy to the mortgagor. It is a contract between 
the mortgagor’ and the insurance company. The mortgagee is not interested in the 
contract in its inception, and only becomes interested after its execution, when the 
mortgage clause is attached to the policy for his protection. We think the mort- 
gagee, when a policy is presented to him with a standard mortgage clause attached 
thereto in his favor, is justified in assuming that the insurance company has satisfied 
itself that the policy is valid and free from impeachment for any conduct or act 
of the assured at its inception or prior to the attachment of the mortgage clause. 
The authorities are not agreed on this proposition, but we hink the better reason 
is with those that hold the rights of the mortgagee are unaffected by any act or 
ae - the insured as well before the attachment of the mortgage clause as 
afterward.” 
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In Smith v. Union Insurance Co., 25 R. I. 260, 55 A. 715, 105 Am. St. Rep. 
882, the court said: 

“The two contracts combined in the policy and the mortgage clause are separable 
and independent from the beginning. When the first fails, or if it never attaches, 
the second begins and proceeds subject to its own conditions and limitations.” 

In Allen v. St. Paul Fire & Marine Insurance Co. (1926) 167 Minn, 146, 208 
N. W. 816, it was held that: 

“The union mortgage clause in an insurance policy constitutes an independent 
contract between the insurer and the mortgagee; and that contract is not avoided, 
though at the time of the issuance of the policy there was other insurance upon 
the property, and though it was a condition of the policy that in such event the 
policy should be void.” 

In Fire Ass’n v. Evansville Brewing Ass’n (1917) 73 Fla. 904, 75° So. 196, 
the court said: 

“The standard mortgage clause creates an independent contract of insurance 
for the separate benefit of the mortgagee, ingrafted. upon the main contract of 
insurance contained in the policy itself, and to be rendered certain and understood 
by reference to the policy,” and “a policy of fire insurance in the standard form, 
which is void as to the assured owner, because of his breach of the warranty that 
his interest is not other than unconditional and sole ownership, may nevertheless 
be valid as to a mortgagee, when the mortgage clause in the usual form is attached 
to the policy.” 

_Firemen’s Insurance Co. v. Boland, 30 Ohio Cir. Ct. R. 81], was a case in 
ae policy in question contained a standard union mortgage clause. The court 
eld that: 
_ “A mortgagor is not in any sense the agent of the mortgagee in procuring 
insurance on the mortgaged premises for the benefit of the mortgagee as his interest 
may appear and in accordance with an agreement so to do;” that, “where the mort- 
gagee is not a party to the procuring of the insurance contract, and had no knowl- 
edge of fraud in the procuring of the insurance, an allegation of fraudulent repre- 
sentations and concealments on the part of the mortgagor in the procuring of the 
— does not constitute a defense to the claim of the mortgagee under the 
policy. 

The court further said: 

“The defendant company contemplated the possibility of concealment and fraud 
by the applicant, the mortgagor, in obtaining her insurance and of concealment and 
falsehood concerning the property, the fire, the loss, and otherwise, and discounted 
all this by proper provisions in its policy as to its liability in such event to the 
mortgagor under the policy, and it stipulated with the mortgagee that it would 
receive the premium from the mortgagor, applying the condition of the policy 
in which it provided against all these acts and omissions and concealments of the 
mortgagor, so as not to affect or make invalid its obligations to the mortgagee; 
and to make itself safe on its liability thus assumed in case of loss, it stepped 
into the shoes of the mortgagee, and by its contract became and was subrogated 
to all the rights, liens, claims, security, and indemnity of whatever character that 
the mortgagee had or could have concerning her interest in the property described 
in the policy.” 

These excerpts from the above decisions are typical of the courts adhering to 
the majority rule, which, in our opinion, is based upon sound legal principles, and 
has our approval. The defendant insurance company cannot defeat the action of 
the plaintiff mortgagee by setting up the alleged fraudulent representations made 
by the mortgagor as to the location of the insured property 30 yards from a fire 
hydrant, in the absence of evidence tending to show that the mortgagee had knowl- 
- of such statement. This conclusion is decisive of the main controversy in 
this case. 

It is contended by the insurance company that the court erred in overruling 
its demurrer to the declaration, because that pleading shows on its face that the 
action is brought by the Fayetteville Building & Loan Association, whereas from 
the policy filed as a part of the declaration it is apparent under the mortgage clause 
the insurance was payable to the Fayette Building & Loan Association. This 
Position is untenable. Board of Education v. Trustees, 78 W. Va. 445, 8&8 S. E. 
1099: Kingman Mills v. Furner, 89 W. Va. 511, 109 S. E. 600; MacQuoid v. West 
Virginia Newspaper Publishing Co. (W. Va.) 141 S. E. 398, handed down this 
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term. The proof clearly establishes the fact that the Fayette Building & Loan 
Association was the same corporation as the Fayetteville Building & Loan Associa- 
tion. 

Defendant insurance company also assigns as error the action of the court in 
overruling its demurrer to the declaration because, it being apparent from the insur- 
ance policy filed as an exhibit that the debt of the mortgagee did not equal or 
exceed the amount for which the property was insured, the mortgagee could not 
alone maintain an action on the policy. It is contended that the present suit should 
have been instituted by the mortgagor, and that, in any event, if brought by the 
mortgagee, the mortgagor should have been made a party defendant. The authori- 
ties are not in entire accord upon this question, but we believe that under the cir- 
cumstances of the instant case the; action was properly brought in the name of the 
mortgagee without naming the mortgagor as a party plaintiff or defendant. Under 
the standard mortgage clause, a separate contract was created between the insurer 
and the mortgagee which was not in any way affected by or dependent upon the 
contract between the mortgagor and the insurance company. The mortgagee was 
entitled to maintain an action in his own name to recover the extent of his interest 
in the policy. Palmer Savings Bank v. Insurance Co. of North America, 166 Mass. 
189, 44 N. E. 211, 32 L. R. A. 615, 55 Am. St. Rep. 387; Colby v. Parkersburg 
Insurance Co., 37 W. Va. 789, 17 S. E. 303; Ritchie County Bank v. Insurance 
Co., 55 W. Va. 261, 47 S. E. 94; Bacot v. Phoenix Insurance Co., 96 Miss. 223, 
50 So. 729, 25 L. R. A. (N. S.) 1226, Ann. Cas. 1912B, 262; Ebensburg Building 
& Loan Ass'n v. Westchester Fire Insurance Co., 28 Pa. Super. Ct. 341; Smith v. 
Union Insurance Co., 25 R. I. 260, 55 A. 715, 105 Am. St. Rep. 882. 

[2] It is further contended by the defendant that the court erred in directing 
a verdict for the plaintiff in the sum of $1,890.89, because there was no evidence 
upon which to base such a verdict. There is evidence to the effect that the indebted- 
ness due the building and loan association at the, time the fire occurred on June 7, 
1926, was $1,729.04. Interest on that amount at 6 per cent. computed from the date 
of the fire to the time of the verdict, April 12, 1927, would, when added to the 
principal sum, fall far short of the amount of the directed verdict. The secretary 
of the building and loan association testified that at thé time of the trial the mort- 
gagor was indebted to the building and loan association “practically $1,900 under 
our contract.” He! did not attempt to give the calculations used in arriving at this 
conclusion. This evidence ‘was uncertain and unsatisfactory, and was not sufficiently 
definite on which to give a peremptory instruction for an amount certain. The 
burden is on a plaintiff to prove with reasonable certainty the amount of his recov- 
ery. Here we find that there was owing to plaintiff at the time of the fire $1,729.04; 
at the time of the trial plaintiff says that there was approximately $1,900 due, and 
the court takes the case from the jury and finds that there was $1,890.89 due. There 
is no exact basis for such sum. 

In view of the fact that we are unable to ascertain from the record upon what 
ed the trial court based his directed verdict, we must reverse and remand 

€ case 

The judgment will be reversed, the verdict set aside, and a new trial awarded. 

Judgment reversed; verdict set aside; new trial awarded 


MINER-EDGAR COMPANY vy. NORTH RIVER INSURANCE CO. OF THE 
CITY OF NEW YORK. 
Supreme Court, New York County. May 11, 1928. 
Harold Dudley Greeley, Referee 
1. INSURANCE, USE AND OCCUPANCY—BUIL DINGS COVERED. 

Use and occupancy policy covering buildings situated at designated location 
covers only those buildings in which business as defined in policy is conducted. 
Where such business is defined as the production of goods, policy does not cover 
storage warehouse in which no manufacturing is conducted. 

(For other cases, see Insurance, Dec. Dig. § 507. 


2. INSURANCE, USE AND OCCUPANCY—COVERAGE. 

Use and occupancy, sometimes called business interruption insurance, is intended 
to secure to assured who is engaged in a profitable business all net profits lost be- 
cause of fire and to indemnify him for all “fixed charges” which necessarily con- 
tinue during periods of total or partial suspension resulting from fire. It covers 
all profits lost as result of fire including profits on products which might have been 
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manufactured if fire had not occurred. In determining insurer’s liability for loss, 
assured must prove that he restored his premises to normal operating conditions as 
quickly as possible, and he must prove extent of periods of total and partial sus- 
pension, amount of net profits which he would have earned if there had been no 
suspension, and amount of “fixed charges” which necessarily continued during per- 
iods of suspension. 

(For other cases, see Insurance, Dec. Dig. § 507.) 


3. INSURANCE ADMISSIONS—PROOF OF LOSS IS EVIDENCE 
AGAINST ASSURED BUT DOES NOT BIND HIM 


_ Amount stated in assured’s proof of loss and amounts steed by assured’s ad- 
justors, or other representatives, not conclusivé and binding upon assured but evi- 
dence that his loss does not exceed smallest amount claimed. 

(For other cases, see Insurance, Dec. Dig. § 550.) 


4, INSURANCE POLICY CONTRACT—CONSTRUCTION. 

In construing contract of insurance court should lean towards such construc- 
tion as will make contract definite and certain and not to one which will leave ques- 
tions open for determination in every case submitted thereafter. Every part of 
contract should be considered in arriving at an interpretation consistent with design 
and object of whole instrument. 

(For other cases, see Insurance, Dec. Dig, § 146[2].) 

5. INTER-COMPANY TRANSFERS—NO PROFIT IS EARNED ON INTER- 
COMPANY TRANSFERS. 

Transfers of raw material, goods in process, or finished goods from one de- 
partment to another are not sales and do not result in the earning of a profit. No 
profit can be made except on sale for which consideration is received. Such trans- 
fers myst be eliminated in determining assured’s net profit to be used in computing 
his loss. 

6. DETERMINATION OF NUMBER OF DAYS—WHERE POLICY PRO- 
VIDES A PER DIEM LIABILITY NOT TO EXCEED 1/300 OF POLICY 
AMOUNT FOR EACH BUSINESS DAY, DETERMINATION OF DAYS 
SHOULD BE MADE ON 300 DAY YEAR BASIS. 

Where policy limits insurer’s per diem liability to 1/300 of amount of policy, 
1/300 of yearly item, 1/25 of monthly item, or 1/6 of weekly item should be deducted 
as expense or added as “fixed charge” in computing assured’s per diem loss. But 
division should be by actual number of days if known, there being then no need for 
a general method of proration. 


7. PERPETUAL INVENTORIES—THESE ARE PRESUMED TO BE COR- 
RECT IN THE ABSENCE OF PROOF TO THE CONTRARY. 

Perpetual inventories kept currently in regular course of business before fire, 
must be presumed to be correct unless shown to be otherwise, there having been no 
incentive for misstatement but physical inventories are preferred. Inventory pre- 
pared on adjustment of stock loss is presumed to be correct unless shown to have 
been approximate, for expediting settlement. 

8 PROFITS ESTIMATED BY PRODUCTION—PROFITS SHOULD NOT 
BE ESTIMATED ON THE BASIS OF PRODUCION UNLESS AS A 
LAST RESORT. 

Profits cannot he made on production but can be made only on sales. Where 
any reliable method of ascertaining net profits is available, they should not be esti- 
mated by regarding goods produced as worth selling prices. 

9. FIXED CHARGES—GENERAL DEFINITION UNDER POLICY. 

“Fixed charges” are those expenses necessarily incurred in maintaining the or- 
ganization in such state of efficiency as would enable it to resume normal produc- 
tion without substantial delay after fire or to continue business as efficiently as 
practicable during periods of partial suspension. 

10. FIXED CHARGES—KIND OF ITEMS INCLUDED. 

“Fixed charges” should include all continuing charges, such as rent, insurance, 
taxes, mortgage interest, depreciation, general maintenance expense, ‘salaries of 
employees under contract, and salaries of employees who could not be discharged 
during suspension without detriment to business. Classification of any item as 

“fixed charge” depends upon its nature; the fact that it was deducted from sales 

in determining net profits is immaterial. 
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11. FIXED CHARGES, ADVERTISING—ADVERTISING EXPENDITURES 
ARE FIXED CHARGES. 

Normal adyertising expenditures during suspension are “fixed charges.” Ad- 
vertising is of continuing nature, results not being immediately secured. 

12. FIXED CHARGES, SALESMEN’S SALARIES—SALESMEN’S SALAR- 
IES DURING SUSPENSION USUALLY ARE FIXED CHARGES. 
Normal expenditures for salesmen’s salaries during suspension are “fixed char- 

ges.” Orders secured to be filled after manufacturing has been resumed do not 
compensate assured for salesmen’s salaries. In absence of evidence that reduction 
in sales was due to failure of market, he is presumed to have lost sales which could 
have been made had he been able to produce. Compensation under policy merely 
indemnifies assured and does not constitute double compensation 

13. FIXED CHARGES, SALESMEN’S COMMISSIONS—SALESMEN’S COM- 
MISSIONS USUALLY ARE NOT FIXED CHARGES. 

Salesmen’s commissions are not “fixed charges” because they are not paid un- 
less sales are made. Commissions are direct charges against profits on sales to 
which they apply. 

14. FIXED CHARGES, SALESMEN’S TRAVELING EXPENSES—SALES- 
MEN’S TRAVELING EXPENSES UNLESS INCURRED FOR A SPECI- 
FIC SALE ARE FIXED CHARGES. 

Where it is customary for salesmen to travel, traveling expenses are “fixed 
charges” because continuing in nature and not related to specific sales. Assured 
would lose goodwill if it discontinued having salesmen travel. 

15. INSURANCE BURDEN OF PROOF—ASSURED HAS THE BURDEN 
OF PROVING HIS LOSS. 

Assured has burden of proving his loss however difficult sustaining of that bur- 
den may be. Speculation as to what profits might have been or as to what periods 
of suspension were, is not evidence. Assured does not need to prove lost profits 
with certainty required to allow him to recover them in action for damages against 
one who tortiously caused the loss. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

16. OUTSIDE FACILITIES—IF POLICY PROVIDES THAT THEY BE 
USED, ASSURED IS ENTITLED TO INDEMNITY FOR THEIR COST. 
Where policy provides that assured shall use outside facilities during suspen- 

sion, assured should be compensated for their proved cost and product made therein 

should be included in determining total business done during suspension. 

17. INSURANCE METHOD OF PROVING LOSS—WHERE EXACT EXTENT 
OF PERIOD OF SUSPENSION CAN NOT BE PROVED, LOSS MAY 
BE ASCERTAINED BY COMPUTATION: 

In the absence of credible evidence of the exact extent of period of suspension, 
assured may establish amount of loss as follows: (1) ascertain probable loss of 
production during approximate period of suspension by estimating what production 
would have been, had tendencies of business during reasonable period before fire 
continued, and subtracting therefrom actual production during said period; (2) 
ascertain what average daily production during said period would have been by ad- 
justing actual average daily production during reasonable period immediately pre- 
ceding fire by same rate of increase or decrease used in forecasting probable produc- 
tion; (3) determine number of days which would have been required to produce 
amount of lost production by dividing said amount by probable average daily pro- 
duction; (4) subtract from said number of days the days of total suspension and 
regard remainder as days of partial suspension (5) loss for each day of total sus- 
pension will be average daily amount of net profit and “fixed charges” during reason- 
able period just preceding fire, not exceeding any maximum per diem liability fixed 
by policy; (6) loss for each day of partial suspension (where suspension occurred 
in only one of two or more departments covered by policy) will be that percentage 
of total per diem loss (or per diem maximum liability, as case may require) which 
amount of business normally done in department having suspension is of total business 
normally done in all departments covered by policy. Estimate of probable produc- 
tion during approximate period of suspension should be tested for correctness by 
forecast of production made by using moving average covering periods of four 
months for reasonable period immediately preceding fire, or by other statistical 
means which will indicate trend of business at time of fire. 


(For other cases, see Insurance, Dec. Dig. § 507.) 
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Action on a policy of use and occupancy insurance. Questions relative to 
amount of loss considered by Referee. 


William Otis Badger, attorney for Plaintiff. 


_F. Campbell Jeffery, Arthur T, Vanderbilt, of Counsel, and Frank N. Crosby, 
amicus curiae, representing Home Insurance Company, for defendant. 


Harotp DupLey GreeLey, Referee: As a substitute for findings of fact and 
conclusions of law, the referee stipulated, with counsel for both parties, to render 


a memorandum of the decision and the reasons therefor, said memorandum to 
constitute the referee’s report. 


By stipulation this Reference was confined to “such portion of the issues 
of the above entitled action as appertains to the question of the amount of loss 
sustained by the Plaintiff under the Insurance involved, pursuant to the terms 
of the Policy concerned, and by reason of the fire alleged in the Complaint.” 

Under the terms of said stipulation, the following allegations of the Com- 
plaint, admitted by Defendant, are pertinent: 

1. Defendant, a New York Corporation, issued and delivered to Plaintiff, on 
or about June 25, 1925, its Policy of Fire Insurance No. 3724417, whereby it 
insured Plaintiff in the sum of $20,000 for a term of one year from July 9, 1925, 
against all direct loss or damage by fire to the use and occupancy of Plaintiff’s 
premises, the clauses providing such coverage being hereinafter set forth in full. 

2. On March 5, 1926, during the term of said Policy, a fire occurred in 
Plaintiff’s premises described by said Policy. 

3. Plaintiff with Defendant’s knowledge and consent had other Insurance 
covering upon the same property. 

Under the terms of said stipulation the following allegations of the complaint, 
denied upon information and belief by defendant, are in issue: 

1. Plaintiff was a New Jersey Corporation duly admitted to transact business 
in the State of New York. 

2. The fire on March 5, 1926, so damaged and destroyed Plaintiff’s premises, 
described by Defendant’s Policy of Insurance, as to necessitate a total suspension 
of business for ten days, and a further partial suspension for ninety days. 

3. Plaintiff’s loss for said ten day period of total suspension was $4,384, 
composed of a loss of net profits prevented by said fire amounting to $1,918.30 
and the sum of $2,465.70, representing Plaintiff’s fixed charges and expenses 
which necessarily continued during said period. 

4. Plaintiff’s loss for said ninety day period of partial suspension was 
$31,564.80 composed of a loss of net profits prevented by said fire amounting to 
$13,811.40, and the sum of $17,753.40 representing Plaintiff’s fixed charges and 
expenses which necessarily continued during said period. These loss figures 
represent that proportion of the per diem liability that would have been incurred 
by the total suspension of Plaintiff’s business, which the actual per diem loss 
sustained during partial suspension bore to the per diem loss which would have 
been sustained by total suspension for the same period, to wit, eighty per centum 
thereof. 

5. Plaintiff’s other insurance covering upon the same property was $130,000 
and the proportionate part of said loss payable by this Defendant is $4,793.16 
which sum Defendant upon demand refused to pay. 

In paragraph 1 of Defendant’s Notice of Exceptions to Plaintiff’s Proposed 
Findings of Fact, Defendant admitted that Plaintiff was a New Jersey corpora- 
tion duly admitted to transact business in the State of New York. In paragraph 
4 of said Notice of Exceptions, Defendant admitted a total suspension of three 
days and a partial suspension of ten days for the entire compound department. 
In paragraphs 28 and 35 of said Notice of Exceptions, Defendant admitted that 
Plaintiff’s other insurance was $130,000 and that the proportion of any loss for 
which Defendant would be liable was 2/15ths of the total loss. 

Thus the issue upon this Reference is narrowed to the single question of the 
amount of Plaintiff’s total loss, Defendant’s liability, if any, being admitted to 
be 2/15ths thereof. Plaintiff in its complaint alleges a total loss of $35,948.80 and 
demands judgment against Defendant in the sum of $4,793.16. Defendant in 
its brief admits a total loss of $4,870.50 (of which it would be chargeable, if at 
all, with 2/15ths or $649.40). As explained in the following paragraphs, I find 
Plaintiff’s total loss to be $13,186.48, of which 2/15ths or $1,758.20 will be charge- 
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able to Defendant, if Defendant be held liable at all. The following explanatory 
paragraphs are numbered to facilitate cross-reference. 

(1) The statement in the preceding paragraph that Defendant may not be liable 
at all, is based upon the fact that the parties in this action have submitted or are 
submitting the question of liability to the Appellate Division of the Supreme Court, 
under an agreement madé between the parties on December 3, 1927, paragraph 9 of 
which reads as follows: 

“9. That the controversy hereby submitted to this Court for decision and 
judgment thereon is whether the plaintiff herein is entitled to recover from the 
defendant for such amount of loss‘as the Referee hereinabove referred to may 
fifid to have been sustained, or whether the Amended Complaint should be 
dismissed and judgment be rendered in favor of the defendant.” 

If the Appellate Division decides that Defendant is under no liability in any event, 
then the determination in this report will be inoperative. Otherwise, judgment should 
be entered for Plaintiff in accordance with the decision herein. 

(2) For some time prior to June 25, 1925, Plaintiff maintained a plant on 
Blanchard Street, Newark, N. J., in which it manufactured, chiefly, chemical com- 
pounds made up of nitro cellulose (nitrated cotton) dissolved in solvents and 
diluted. This product is known in the industry as dope. Heavy dope is used 
in making artificial leather. It was sold by Plaintiff to the leather trade, together 
with a solution called a thinner, and this was the principal product of the Newark 
plant. Another dope was sold by Plaintiff for use in making automobile paint 
or varnish, or furniture lacquer. Plaintiff manufactured also other chemical 
solutions and solvents. 

(3) The Newark plant consisted of three buildings, one of which, a ware- 
house used for the storage of chemicals, need not be considered in view of the 
type of insurance involved in this case. One of the buildings was used by 
Plaintiff’s solvent department where certain base solvents were manufactured. 
The third building was used by Plaintiff's compound department, where dope was 
manufactured. This was a two story building, on the ground floor of which 
with other equipment were nine machines known as mixers. The operation of 
this department depended upon the use of these nine mixers, seven of which, 
Nos. 1, 2, 3, 4, 5, 6, and 9, were known as solvent mixers, and two, Nos. 7 and 8, 
as thinner mixers. On the ground floor, also, were closely covered scale tanks 
in which solvents and other raw materials were weighed and from which they 
were pumped through pipes into the mixers without exposure to air or moisture. 
Exposure to air would have endangered explosion and exposure to moisture 
would have endangered the spoiling of the product. On the second floor of the 
compound department building were special tool mills, rolls, other special 
machinery, and closely covered storage tanks in which solvents were kept. From 
those tanks on the second floor, the solvents would be drawn down through air 
tight pipes into the scale tanks on the ground floor for weighing and manufacture 
into dope. 

(4) On June 25, 1925 Plaintiff procured from Defendant a policy of fire 
insurance (Ex. 1) which insured Plaintiff against all direct loss or damage by fire 
to the use and occupancy of its Newark plant, for one year expiring July 9, 1926. 
The provisions of this policy, as far as they are pertinent to this case, are set 
forth verbatim in paragraph (11). Use and occupancy insurance, sometimes 
called business interruption insurance, is intended to secure to an assured, who 
is engaged in a profitable business, all net profits lost because of a fire, and to 
indemnify him for all fixed charges which necessarily continued during periods 
of total or partial suspension resulting from a fire. In brief, its purpose is to 
put the assured after a fire in the same position in which he would have been 
had there been no fire. It is evident that the thing covered by this type of 
insurance is not tangible, like a building or a stock of merchandise. It is even 
less definite than the amount of profits on products already manufactured but 
destroyed by a fire before sale. Use and occupancy insurance covers all profits 
lost as a result of a fire, including profits on products which would have been 
manufactured if the fire had not occurred, and all fixed charges necessarily 
continuing while operation of the plant is suspended in whole or in part because 
of the fire. In determining an insurer’s liability on a loss under this kind of 
insurance, it is necessary first to ascertain whether or not the assured restored 
his premises to their normal operating condition as quickly as practicable. Then 
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come three questions of greater difficulty; (a) what were the periods of total 
and partial suspension? (b) what net profits would assured have earned if there 


had been no suspension? (c) what fixed charges necessarily continued during 
the periods of suspension? 


(5) While this insurance was in force, on March 1, 1926, a small fire occurred 
on the second floor of the compound department building but no appreciable 
loss resulted. This fact is important only because of the testimony in the case at 
bar that after that fire the insurance underwriters forbade Plaintiff to continue 
making a special dope known as film dope, on account of the fire risk. At about 
6 a. m. on March 5, 1926, another fire started in the compound department build- 
ing and this fire raged all day and into the following night. It was most severe 
on the second floor but it burned also in places in the rear of the ground floor. 
It melted and destroyed some of the steel trusses supporting the roof and 
warped others, and the entire roof except one bay blew off. There was no 
appreciable damage to the ground floor except substantial injury to Mixers Nos. 
5,6 & 7 and lesser injury to the other mixers. Mixer No. 5 was put into operation 
on March 15th or 16th but it broke down about the middle of April. A new set 
of steel gears was needed and this mixer was not running normally until about 
the first of May. Mixer No. 6 was used to some extent during April but it needed 
a new set of steel stirrers and it was not used normally until the last of April. 
Mixer No. 7 at the time of the fire contained a load or charge and the fire burned 
in it all day on March 5th. As a result, its gearing and machinery were ruined 
and the mixer itself was somewhat warped. Repairs on it were completed April 
10th but it was not operating normally until the middle of May. The other 
mixers were not damaged except that water got into them and their belting and 
gearing were damaged. 


(6) At some time prior to October 13, 1926, Plaintiff’s adjusters submitted a 
Use & Occupancy Statement (Ex. 20), claiming a loss of $33,956.79 exclusive 
of extraordinary expenses, the amount of which they did not state. This state- 
ment claimed a net profit per day of $288.51 and fixed charges of $187.87 or a 
total of $476.38, of which 80% applicable to the compound department was $371.10. 
A total suspension of six days was claimed, a further suspension for 14 days of 
the compound department at 100%, and then the partial suspension of that 
department was estimated at 90% for April, 75% for May, 60% for June, 
40% for July, 25% for the first half of August, 15% for the second half of August, 
and 10% for the first half of September. In the computation of the net profit 
per day, Plaintiff's adjusters did not deduct general selling expenses but in their 
estimate of fixed charges they did not include that expense. They used the 
period from January 1, 1926 to March 5, 1926 in this computation and assumed 
that there were 53 working days in that period. On October 13, 1926, Defend- 
ant’s accountant rendered a report (Ex. 2) in which he estimated the loss at 
$4,570.50 on the basis of a daily net profit of $123.84 and fixed charges of $180.86 
or a total of $304.70, of which 80% applicable to the compound department was 
$243.76. He allowed three days total suspension, 10 days suspension in the 
compound department at 100%, and 10 days partial suspension at 50%. He 
deducted the general selling expense of $20,454.19, prorating it to the Newark 
Plant on the basis of sales at the same percentage employed by Plaintiff's 
adjusters, but he added no part of this expense to the fixed charges. This 
reduced the daily net profit to $123.84 for the same. accounting period and on 
the same assumption that there were 53 working days in that period. At the 
same time he reduced the fixed charges from $187.87 to $180.86. 


(7) On November 17, 1926 Plaintiff submitted a reply (Ex. 3, p. 4-8) in 
which it acquiesced in the slight reduction in fixed charges made by the account- 
ant but claimed that those charges should include all of the general selling 
expense except salesmen’s commissions, on which basis the fixed charges per 
day would be $329.78. Adding this to the daily net profit of $123.84 gives a total 
per day of $453.62. In this report Plaintiff made no mention of the time of 
suspension. The reduction of the daily net profit to $123.84 was discussed only 
in connection with the approximately corresponding increase in fixed charges. 
Apart from the question of the time of suspension, the only difference between 
the parties at that point was the matter of the inclusion of general selling 
expense in the fixed charges. On November 23, 1926 Defendant’s accountant 
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submitted a supplemental report (Ex. 3, p. 1-3) referring to a conference held 
October 26, 1926 at which Plaintiff insisted that general selling expense be 
included in the fixed charges and that the time of suspension estimated by the 
accountant was not correct. In this report he referred also to the Plaintiff's 
reply of November 17, 1926. Defendant’s accountant argued that the general 
selling expense should not be included in the fixed charges and that his estimate 
of the time of suspension was correct. He admitted that if Plaintiff’s production 
figures were correct and if the loss were computed on the basis of the time 
required to produce the lost production, the loss would be $6,094 at the account- 
ant’s rate of net profit and fixed charges, or $8,016.40 if the general selling 
expense to the extent only of salesmen’s salaries were included in the fixed 
charges. He restated his opinion, however, that $4,570.50 was the correct amount 
of the loss and thus the parties remained over $29,000 apart. 

(8) On April 28, 1927 Plaintiff’s accountant rendered a report (Ex. 4, p. 10-26) 
claiming a loss of $31,000 which included an item of $3,000 for extraordinary 
expenses. This report made several substantial changes in the method of 
computation and it presented a new sliding scale of percentages for the partial 
suspension. After agreeing with Defendant’s accountant on a total suspension 
of three days and a compound department suspension of 10 days at 100%, 
Plaintiff’s accountant then claimed a partial suspension of 60% for the last half 
of March, 50% for the first half of April, 40% from April 15 to May 14, 30% 
for the last half of May, and 20% from June 1 to September 15. He claims that 
the total net profit and fixed charges per day exceeded $500, the maximum 
amount of the policy (Ex. 1) and therefore he uses a daily rate of $500, applying 
all of it to the compound department and none of it to the solvent department 
which had suffered no loss by the fire. He states in paragraph 67 of this report 
(Ex. 4, p. 26), “the claim schedule of $31,000 is naturally open to discussion 
chiefly as far as the period of the partial suspension of the compound depart- 
ment is concerned.” It proved ta be open to the most vigorous discussion on 
that point and also on his method of computing the net profit and: fixed charges, 
but in this brief historical review of the facts it is not necessary to comment 
further on the details of it. On May 17, 1927 Defendant’s accountant submitted 
an answering report (Ex. 4, p. 1-9) in which he states and denies the principal 
arguments made by the Plaintiff’s accountant and reaffirms his original opinion 
that the correct amount of the loss was $4,570.50. He admits that if the 
maximum rate allowable under the policy were used, but allocating 80% of it 
to the compound department, the amount of the loss would be $7,500 on the 
basis of the time of suspension estimated by the Defendant’s accountant. At 
the end of his report he states, “We cannot too strongly emphasize the fact 
that this loss does not exceed 25% of what the assured claims.” Thus the 
parties remained about $27,000 apart and litigation was inevitable. 

(9) Action was begun in this court against the Defendant as one of the 
insurers, Defendant’s interest being 2/15ths as noted in the preliminary para- 
graphs of this Report. Defendant’s answer denied most of the allegations of 
fact in the complaint and in addition, as separate defenses, questioned Plaintiff’s 
right to bring the action because of an alleged failure to give notice of loss in 
the time required by the policy and because action was begun before the expira- 
tion of the time required by the policy to elapse after the filing of a proof of 
loss. The matters raised by the separate defenses were submitted or are being 
submitted to the Appellate Division of the Supreme Court and the questions 
of fact concerning the amount of the loss were made the subject of this 
Reference. Hearings were held on six different days, some of them extending 
throughout an entire day, eight witnesses were examined and 26 exhibits intro- 
duced into evidence. 

(10) As stated in a preliminary paragraph of this Report, the issue upon 
this Reference is narrowed to the single question of the amount of Plaintiff's 
total loss, but the decision of that question involves an examination of numerous 
factors. The first main fact determined in this Report is the daily amount of 
net profits and fixed charges which Plaintiff may use in the calculation of its 
loss; the next main fact considered is the time of suspension, during which 
Plaintiff's operations were wholly or partially at a standstill. The third point is 
Plaintiff's compliance with the terms of the policy as to the restoration of its 
premises to their normal operating condition as quickly as practicable. Each of 
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the principal points involved in a decision of these three main questions is dis- 
cussed in this Report, following which comes paragraph (29) in which the 
Referee’s computation of net profit and fixed charges is set forth in tabular 
form with footnotes. Preceding the discussion of the individual points, one or 
two preliminary matters of a general nature should be discussed. The amount 
‘stated by Plaintiff's adjusters in their Proof of Loss (Ex. 20) and the amount 
stated by Plaintiff’s accountant in his report (Ex. 4, p. 10-26) and the methods 
used in the computation of each of these amounts are not conclusive and binding 
upon the Plaintiff but merely are evidence that his loss does not exceed the 
lesser of those two amounts. Rockey v. Fireman’s Ins. Co., 83 A. D. 638, 82 
N. Y. S. 120; Frees v. Nat’] Ben Franklin Fire Ins. Co., 163 A. D. 57, 148 N. Y. S. 
790. Plaintiff was within its rights in finally submitting at the hearings a method 
of computation at variance with either of the methods previously proposed by 
its adjusters and its accountant. I find as a fact that Plaintiff agreed to the 
amount of its net profit per day as $123.84 only on condition that the amount 
of its fixed charges per day be stated as $329.78, so that the total of its claim 
would be $453.62 per day. In construing the contract of insurance, the pertinent 
features of which are set worth verbatim in paragraph (11), the Referee has 
leaned toward such a construction as will make the contract definite and certain 
and not to one which will leave questions open for determination in substantially 
‘every case submitted to the court. He has endeavored to consider every part 
of the contract in arriving at an interpretation of it in order to reach an inter- 
pretation of the policy consistent with the design and object of the whole instru- 
ment. Alterman v. Home Ins. Co., 112 Misc. 445, 183 N. Y. S. 62; Goldman v. 
Ins. Co. of North America, 194 A. D. 266, 185 N. Y S. 210; Rickerson v. Hartford 
Fire Ins. Co., 149 N. Y. 307, 43 N. E. 856. 

(11) The policy of insurance issued by Defendant to Plaintiff (Ex. 1) was 
for $20,000 and it ran for a term of one year from July 9, 1925. It was a standard 
form of policy to which had been attached a “Straight U. & O.”, or use and 
occupancy, form. The provisions of said use and occupancy form which are 
material are the following: 

“$20,000 on the Use and Occupancy of the property described below. 

“The conditions of this contract are that if the building(s) situate on the 
East side of Blanchard Street, Newark, New Jersey, and occupied for the 
manufacture or storage of chemicals, alcohol products and other merchandise in 
their line of business and/or machinery and/or equpiment contained therein, be 
destroyed or damaged by fire occurring during the term of this policy so as to 
necessitate a total or partial suspension of business, this Company shall be liable 
under this policy for the actual loss sustained, consisting of net profits on the 
business which is thereby prevented, such fixed charges and expenses pertaining 
thereto as must necessarily continue during a total or partial suspension of 
business and such expenses as are necessarily incurred for the purpose of reduc- 
ing the loss under this policy, for not exceeding such length of time as shall be 
required with the exercise of due diligence and dispatch, to rebuild, repair or 
replace such part of said building(s) and machinery and equipment as may be 
destroyed or damaged (commencing with the date of the fire and not limited 
by the date of expiration of this policy), subject to the following conditions and 
limits, to wit: 

“TOTAL SUSPENSION: The per diem liability under this policy during the 
time of total suspension of business of all the properties described herein shall be 
limited to the ‘Actual Loss Sustained,’ not exceeding 1/300 of the amount of 
this policy for each business day of such suspension, due consideration being 
given to the experience of the business before the fire and the probable exper- 
ience thereafter. 

“PARTIAL SUSPENSION: The per diem liability under this policy during 
the time of a partial suspension of business shall be limited to the ‘Actual Loss 
Sustained,’ not exceeding that proportion of the per diem liability that would 
have been incurred by a total suspension of business which the actual per diem 
loss sustained, during the time of such partial suspension, bears to the per diem 
loss which would have been sustained by a total suspension of business, for the 
same time, of all properties described herein, due consideration being given to 
the experience of the business before the fire and the probable experience 
thereafter. 
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“The word ‘business’ wherever used in this contract shall be construed to 
mean ‘The production of goods.’ The word ‘stock’ wherever used in this contract 
shall be construed to mean ‘materials’ or ‘raw stock’ entering into ‘the produc- 
tion of goods.’ * * * 

“It is a condition of this insurance that as soon as practicable after any loss, 
the insured shall resume complete or partial operation of the property herein 
described and shall make use of other property, if obtainable, if by so doing the 
amount of loss hereunder will be reduced, and in the event of the insured con- 
tinuing business (in whole or in part), at some other location, or using other 
property during the time occupied in repairing or reconstructing the property 
described herein, the net profits so earned shall be applied to the reduction of 
the loss and adjustment shall be made as provided herein for partial suspensions. 

“It is a condition of this insurance that surplus machinery or duplicate parts 
thereof, equipment or supplies, and (if this policy covers liability for suspension 
of business due to damage to, or destruction of stock), surplus or reserve stock, 
which may be owned, controlled or used by the insured shall, in the event of 
a be used in placing the property in condition for continuing or resuming 

usiness. 

“It is a condition of this insurance if covering liability for suspension of 
business due to damage to, or destruction of stock: (1) that this Company shall 
not be liable for loss on account of damage to or destruction of the finished 
product, or for the time required to reproduce any finished product which may 
be damaged; (2) that liability for suspension of business due to damage to, or 
destruction of raw materials shall be limited to that period of time for which 
the damaged or destroyed raw materials would have furnished operating con- 
ditions for the plant; but no liability shall exist on this account unless or until 
actual suspension of business shall have occurred through the insured’s inability 
to procure suitable materials to take the place of those damaged or destroyed. 

“It is a condition of this insurance, if this policy covers liability for suspension 
of business due to damage to or destruction of building(s), machinery and equip- 
ment only, that this Company shall not be liable for any loss due to damage to or 
destruction of finished product and/or such materials as enter into and become 
a part of the finished product. * * * 

“Privilege for other insurance, for the buildings to communicate, subject to 
adjustment of rate if other than present communications are made, to work 
nights, later than 10 o’clock, to cease operations for not exceeding sixty consecu- 
tive days at any time in any one year, except that separate departments or 
buildings may cease operations as occasion may require; to use steam, gas and 
electricity for light, heat and power; to keep and use such materials and to do 
such work as is usual in the business of manufacturing alcohol products, lacquers 
and other merchandise not more hazardous; to make additions, alterations and 
repairs without limit of time and this policy to cover therein. It is understood 
that if additions be made to Compounding Building, Office and Laboratory 
Building, same will be equipped with approved system of automatic sprinklers 
within reasonable time.” 


(12) Since the policy covers all of the buildings which form the Newark 
Plant, the first question which arises is that of the allocation of business done 
between the compound department and the solvent department, the third build- 
ing which was a storage warehouse being ignored because no business, as defined 
by the policy, was conducted in it. If Plaintiff had had a definite method of 
allocation before the fire, both Plaintiff and Defendant should be bound by it. 
Otherwise, if a smaller amount of general expense than usual was charged to 
the department incurring a loss, the other departments would have to bear a 
larger portiori of those general expenses and thus they would in effect bear a 
portion of the loss covered by the policy. On the other hand, if a larger portion 
than usual was charged to the department incurring the loss, Defendant would 
have to bear in addition to the loss, a portion of the general expenses which 
normally would have been borne by the other departments. For that reason I 
cannot agree with the suggestion made by Plaintiff’s accountant that the Newark 
Plant be considered an independent unit (Ex. 4, p. 14, par. 17). Such procedure 
not being in accordance with the usual practice of the assured would be unfair 
either to the other departments or to the defendant or to both. It does not 
appear from the proof in the case that Plaintiff had a definite method of allocation 
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and thus we are obliged to adopt the basis which seems most reasonable under 
the circumstances. Monthly sales figures were not kept separately for each 
department but there were separate monthly production figures for each. The 
two general officers of the Plaintiff who testified were not able to contribute 
much on this question and thus we are confined to the testimony of the opposing 
accountants. Defendant’s accountant testified that the 80% proration to the 
compound department and the 20% to the solvent department used throughout 
the negotiations prior to the entrance of Plaintiff's accountant, were determined 
by Plaintiff’s accounting department (S. M. 348). He testified (S. M. 451), 

“I did not take this figure for granted. It was a subject of great investiga- 

tion and a number of conterences with the four men of the Miner-Edgar Com- 
pany. The insurance adjusters asked me to investigate this thing very carefully 
for the reason that they could not understand why 4/5 of the profit appeared to 
be made in the burned building. We finally concluded that the 80% and 20% 
was fair and equitable.” 
Opposed to this positive testimony which was not broken down on cross exam- 
ination we have Plaintiff's accountant testifying (S. M. 249) that he found nothing 
on the Plaintiff’s books to substantiate an 80% and 20% split. We do find in his 
report (Ex. 4, p. 23) a computation which shows that 82% of the gross earnings 
of the Newark Plant during the months of January and February 1926 was 
made in the compound department and 18% in the solvent department. It is 
true that this computation is made on the so-called production basis concerning 
which there are comments in paragraph (15) but it has probative value. Con- 
sidering all of the testimony and the evidence, I conclude that the 80% and 20% 
split between these two departments was a proper basis to use in determining 
Plaintiff’s loss. The question of average does not arise in this case because the 
total loss is less than $500, which is the maximum amount of the policy and 80% 
of the total loss is less than 80% of that maximum. There is no specific average 
clause in the policy and Plaintiff's accountant expressed the opinion (S. M. 330) 
that there could not be a general average clause in a use and occupancy policy. 
As to that, no opinion need be expressed and none is expressed. It seems clear 
that the policy covers the “suspension of business of all properties described herein” 
(italics mine), but in view of the amount of the loss as determined, the question 
of average need not be considered. 

(13) It appears from the proof in this case that Plaintiff's practice was to 
charge transfers from one department to another as inter-company sales. The 
compound department used some of the products of other departments together 
with some of the same material purchased from outside sources. These transfers 
ordinarily were charged at market prices but sometimes at lower figures (S. M. 
55-57). The former vice-president and manager of the plant testified that 
products from the solvent department were taken into the cost of the compound 
department at selling prices which frequently were below cost and that such prices 
were used regardless of whether or not they showed a profit or a loss (S. M. 124). 
Plaintiff's accountant contended that Plaintiff’s practice was correct and that 
under it a department would show true profits because the producing department 
would have sold the amounts transferred to outside customers (S. M. 317-322). 
It is significant, however, that the Treasurer and Chairman of the Board of the 
plaintiff could not give the name of any customer who took solvent department 
products only (S. M. 155). It should be noted also that the monthly sales of 
the solvent department were not kept separately from those of the compound 
department, as stated in paragraph (12). Plaintiff's accountant testified that 
he had closely investigated the books and had found that the ultimate ratios of 
increase and decrease were not materially affected by the inclusion of these inter- 
company transfers (S. M. 55-57). Assuming that conclusion to be true, it follows, 
nevertheless, that the net profit per day is affected by their inclusion. The total 
inter-company sales for 1925 as stated on Ex. 12 were somewhat less than 8% 
of Plaintiff’s total sales; in 1926 as shown on Ex. 11, the inter-company sales 
were somewhat less than 5% of the total. In my opinion inter-company transfers 
trom one department to another should not be regarded as sales. No profit 
can be made by moving goods from one room to another, or from one building 
to another, or from one department to another. A profit can be made only upon 
a sale of goods by the manufacturing organization as a whole to some outside 
person who pays for them. Accordingly, I have eliminated the gross profit on 
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the inter-company sales in determining the net profit used as a basis in comput- 
ing the amount of Plaintiff's loss in this case. Defendant’s accountant testified 
that Plaintiff voluntarily reduced its. stock loss claim by $25,000 when its attention 
was called by him to these inter-company transfers. That fact would not be 
binding upon Plaintiff in this proceeding and it is not entitled to much weight 
because it might have been made as a means of expediting its settlement on 
its stock loss. 


(14) The next question of importance is the determination of the number of 
days by which weekly, monthly, annual and other amounts should be divided in 
the computation of plaintiff’s loss. The policy (Ex. 1) provides that the per diem 
liability during total suspension shall not exceed 1/300 of the amount of the policy 
for each business day. This of course is on the assumption that the business year 
contains 300 days, from which it follows that each month would contain 25 days. 
Since the policy limits the daily loss to 1/300 of the annual amount, not more than 
1/300 of a yearly item (or proportionately for a shorter period) should be deduct- 
ed as an expense or added as a fixed charge because otherwise the net result would 
exceed 1/300 of the annual amount. This method should be applied to all prorations 
where the actual time is not known but where the actual time is known, the division 
shoyld be by the actual number of days, there being no need in that case for the 
general method of proration. Thus the period from January 1, 1926 to but not in- 
cluding March 5, 1926 contains 52 business days and the amount per day for that 
period would therefore be 1/52 of the total. Since the fire began at or before 6 
a. m. on March 5 and continued throughout that day, it is obvious that March 5 
should not be included in any computation of business experience before the fire. 
In the computation of the net profit and fixed charges shown in paragraph (29) 
annual amounts are divided by 300, monthly amounts by 25, and weekly amounts 
by 6. 

(15) Plaintiff’s adjusters and Defendant’s accountant used the period from 
January 1, 1926 to March 5, 1926 as the accounting period for the purpose of com- 
puting the net profit per day and incidentally the fixed charges per day. Plaintiff’s 
accountant used for this purpose statements for the month of February and for the 
two months of January and February. He argued that the period used by Plain- 
tiff’s adjusters and Defendant’s accountant was not the best because it included too 
many adjustments for items during the first four days of March and also because it 
was based on the inventory at the time of the fire which was not a normal one taken 
in the regular course of business but an unusual one prepared for the purpose of 
settling the fire loss on the stock. Defendant points out that no actual inventories at 
the beginning or the end of February were available and that the consequent use of 
the perpetual or running inventory figures was not proper because such inventory 
amounts were merely estimates. It was shown in the proof that a perpetual or 
running inventory was kept by the Plaintiff in accordance with usual accounting 
practice. Defendant’s objection to the use of such inventory figures is not sound in 
view of the fact that their incorrectness was not shown in any way. They were 
current entries made in the regular course of business before the fire, without any 
incentive for misstatement, and must be presumed to be correct unless shown to be 
otherwise. Nevertheless I think that the period from January 1 to March 5 is the 
fairest one to use, partly because there was a physical inventory at the beginning and 
at the end and partly because no more satisfactory substitute was offered by the 
Plaintiff. Its statements for February and for the months of January and February 
combined were based either on sales amounts not supported by any books or records 
in evidence and thus not subject to thorough examination by Defendant, or on pro- 
duction figures. Accordingly, in the computation of the net profit and fixed charges 
stated in paragraph (29), the period from January 1, 1926 to March 5, 1926 has 
been used. It is believed that the use of this period gives a statement of business 
experience preceding the fire which is more satisfactory because of the fewer num- 
ber of estimated items of importance than any other period as used by* Plaintiff. 
Plaintiff's accountant testified that there was practically no difference between sales 
and production figures because Plaintiff was filling all of its orders and carrying 
no appreciable inventory of finished goods. The fact remams, however, that profit is 
not made on production any more than it is made on inter-company transfers and 
an estimate of profit based upon production figures should be used only as a last 
resort. It does not seem necessary in this case to go to that length. Nor does it 
seem wise to use a statement of sales for February such as proposed in Plaintiff's 
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Ex. 6 when separate sales figures for the compound department were not available 
but had to be compiled from various sources with the consequent risk of error. In 
the decision of this matter, therefore, no weight has been given to Plaintiff’s esti- 
mates of profit based upon production figures. 

(16) We come now to the second important phase and that is the matter of 
fixed charges. Use and occupancy insurance is quite similar to strike insurance and 
therefore we may secure some guidance from the decisions on strike insurance. In 
Buffalo Forge Co. v. Mutual Security Co., 83 Conn, 393, 76 Atl. 995, the court said: 

“It must be continually borne in mind what the nature of this contract is. It is 
an undertaking to indemnify the plaintiff against all direct damage from suspen- 
sion of operation at their factory, caused by a strike. On the face of it, absolute ac- 
curacy is not aimed at, and evidently not contemplated or supposed by either party 
to be attainable. ..... approximate accuracy, which indeed is the only kind of ac- 
curacy apparently contemplated by all parties to the contract.” 

In that case defendant wanted to limit fixed charges to such as would continue if 
plaintiff were compelled to shut down, such as interest, taxes, rent, maintenance, em- 
ployees under contract, and such as could not be stopped without detriment to the 
property, and defendant would include as fixed charges nothing for salaries, office 
force, or wages of mechanics. The court held that fixed charges meant those ex- 
penses necessarily incurred in maintaining the organization in such state of efficiency 
as would enable it to resume normal production without substantial delay after the 
strike was ended or as it might be broken by a gradual return of employees. In 


Standard Printing & Pub. Co. v. Bothwell, 143 Md. 303, 122 Atl. 195, 31 A. L. R. 
1269, the court said: 


“The term ‘fixed charges’ has, it seems, no well defined meaning. Its meaning is 
more bor less general and indefinite, depending somewhat upon the connection in 
which it is used and the object and intention of the parties by whom it is employed.” 
It was held in that case that fixed charges cover the salaries of officials and men 
whose services could not have been dispensed with by the insured without loss to 
the insured and without rendering the insured unable either promptly to resume nor- 
mal production when the strike ended or to continue the business during a period 
of partial production. Fixed charges were held also to include other necessary ex- 
penses incurred in maintaining the efficiency of the insured’s organization including 
those charges which spread over the entire establishment, -such as rent, insurance, 
taxes, mortgage interest, depreciation, and the like, all of which would continue 
whether or not the business was operated. In the case at bar Plaintiff seemingly 
argued that certain items should be included as fixed charges because they had 
been deducted from sales in determining the net profit. Whether or not such items 
should be included in fixed charges is in no way dependent upon the fact that they 
were deducted from selling prices in order to determine the net profit. Their class- 
ification as fixed charges must be decided solely upon an examination of their real 
nature. Many items are deducted from sales in computing net profits which by no 
stretch of the imagination could be designated as fixed charges and the deduction 
from sales of the items in question in this case is wholly irrelevant so far as their 
classification as fixed charges is concerned. In the case at bar, all of the items in- 
cluded as fixed charges in the computation shown in paragraph (29) are overhead 
and continuing expenses but it is believed that certain other items could be properly 
classified as fixed charges if proof had been made as to their character. It is not 
clear why, for example, insurance and rent were not included in the fixed charges as 
determined by Plaintiff’s adjusters but in the absence of proof it is impossible to 
add specific items of expense not regarded as fixed charges by those adjusters. De- 
preciation on buildings, machinery, and similar fixed assets would constitute fixed 
charges but Plaintiff’s failure to include it has no effect on the computation of 
Plaintiff’s loss because such depreciation has not been deducted as an expense. An 
examination of Journal Voucher #80 (Ex. 21) and Journal Voucher #87 (Ex. B) 
indicates that depreciation was not taken into account and there was no testimony 
concerning it either as a deduction in determining the net profit or as an item of 
fixed charges. Other items of fixed charges of peculiar interest in this case are 
discussed in the paragraphs next following. 

(17) Objection as made by Defendant’s accountant to the inclusion of adver- 
tising as a fixed charge does not seem to be sound. The advertising expenditures of 
plaintiff were not incurred at the Newark Plant but were a part of the general sales 
promotion expenses (S. M. 326). The amount deducted from the sales of the New- 





1096 The Insurance Law Journal, Vol. 70 [June, 1928 


ark Plant to determine the net profit and the amount taken in as a fixed charge is a 
prorated portion of the total advertising expense. The real loss of advertising ex- 
penditures as fixed charges, the earning of which was prevented by the fire, is the 
loss ef expenditures made sometime in the past, the identifiaction of which would be 
impossible except in the rarest of cases. And yet it seems clear that advertising ex- 
penditures are fixed charges. Expenditures for that purpose made during the period 
of a short suspenion normally would not be lost because the assured would be able 
to handle orders received from such advertising after the period of suspension had 
ceased. But inthe meantime the assured is not able to handle orders received from 
past advertising and thus it is those expenditures which really are lost. As a prac- 
tical solution, the inclusion of current advertising expenditures during the period 
of suspension will furnish compensation for the former expenditures in cases where 
there was no marked change in the amount of such expenditures. In the case at 
bar the advertising expense during the first four days of March 1926 was approx- 
imately at the s#me rate as during the months of January and February 1926 and it 
may be assumed that in this case there was no marked change in the cost of adver- 
tising. If the advertising during the period of suspension had substantially increased, 
the cost of it could still be allowed as a cost of preventing an unnecessary loss of 
future profits. As a matter of fact, some advertising cannot be stopped at the will 
of the advertiser; for example, color pages and certain other types of advertising 
in magazines where the page forms close long before the date of issue. It is held 
that the properly prorated amount of advertising expense constitutes a fixed charge 
for which Plaintiff should be compensated. 


(18) There remains for consideration the propriety of including as fixed 
charges salesmen’s salaries, salemen’s commissions, and salesmen’s traveling ex- 
penses. Defendant argues, chiefly through the testimony of its accountant, that dur- 
ing the period of suspension Plaintiff's salesmen received orders whereby Plaintiff 
was compensated for what it paid them and that Plaintiff should not ask Defend- 
ant to compensate it again for any of these items. He says that this was shown by 
the sales for the first six months of 1926. He admitted that if the salesmen had 
been prevented from selling because of Plaintiff’s inability to manufacture there 
would have been a loss (S. M. 354). Ir the first place, Defendant’s use of the total 
sales for the first six months of 1926 does not seem to be proper. This period in- 
cludes the two big months of January and February and it includes also the month 
of March the sales of which were equal to those of February. The sales in March 
were undoubtedly due in large measure to orders taken prior to the fire and those 
sales reflect conditions preceding the fire rather than conditions during the period 
of suspension. The sales for April showed a considerable falling off from those of 
March and the sales for May were only about 75% of those for March. It was not 
not until June 1926 that the sales began to increase and it was August before they 
equaled or exceeded the sales for January or February or March of 1926. Further, 
the fact that sales were made is no indication that other and additional sales could 
not have been made. What Plaintiff lost, if anything, were these additional sales 
which could have been made had Plaintiff been able to produce and deliver. There 
is no way of identifying particular sales with particular sales effort. Sales effort, both 
through advertising and the salaries of salesmen, admittedly has a continuing effect 
and cannot be measured by sales returns immediately following. It is only rarely that 
selling effort can be measured accurately by definite sales returns at any time. The 
clause of the policy should be interpreted so as to apply to the usual business situa- 
tion. Where production is reduced temporarily the general overhead and con- 
tinuing expenses including the salaries of salesmen should be regarded as fixed 
charges for which Plaintiff is entitled to compensation. Upon Defendant's argu- 
ment, which is sound, that earnings can be made only on sales and not on produc- 
tion, Plaintiff could not sell what it could not produce. It could not produce nor- 
mally because of its suspension. It follows, therefore, that it could not sell normally 
and it did not sell normally during the four months beginning April 1, 1926. Con- 
sequently Plaintiff did incur a loss through the salaries paid to salesmen. It has not 
been compensated for this loss through additional sales and to compensate it by 
including the salesmen’s salaries as fixed charges would not constitute double com- 
pensation. One of the objects of this insurance was to compensate once for those 
fixed charges which Plaintiff was prevented from earning because of the interruption 
of its operations by the fire. It is obvious that it would not have been sound busi- 
ness policy for Plaintiff to dismiss its salesmen during the short period of suspen- 
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ion. It was conceded by Defendant’s accountant that it would have been necessary 
for Plaintiff to retain its salesmen if it wanted to continue to have the same volume 
of. sales (S. M. 360). It was his opinion, however, that the salesmen were not de- 
liberately retained but that they continued working as if there had been no fire. 
That opinion is not entitled to much weight in view of the fact that production 
was decreased and sales did decrease. Plaintiff called as a witness a distinguished 
insurance expert who was allowed to testify over Defendant’s objection that he de- 
livered an address in the Spring of 1924 in which he made certain general statements 
and asked some rhetorical questions about the inclusion of salesmen’s salaries. Un- 
fortunately the Referee was not given the benefit of this witness’ opinion. In view 
of the meagerness of the testimony which was elicited from him, no consideration 
whatever has been given to his testimony in the decision in ¢his proceeding. 

(19) The matter of salesmen’s commissions requires a little different treat- 
ment from that of salesman’s salaries. Salesmren’s commissions relate to specific 
sales and would not be incurred as expenses if the sales were not made. If and 
when the sales are made, the commissions become one of the direct costs of pro- 
curing specific sales and for that reason they should not be allowed as fixed charges. 
They have been excluded in the computation shown in paragraph (29). Salesmen’s 
traveling expenses, however, do constitute fixed charges because it is necessary for 
salesmen to travel as a part of, the general sales effort. If a particular sale had 
been shown to be the result of a particular expenditure in traveling expense, it 
might be proper to regard that traveling expense as a specific cost of that sale but 
viewing traveling expenses as a classification, they should be included as fixed 
charges and they have been included in the computation shown in paragraph (29). 
Traveling expenses unlike commissions, are continuing expenses and must necessarily 
be constantly and consistently incurred. 

(20) We now come to the part of the case which is by far the most unsatis- 
factory from the viewpoint of legally admissible evidence of probative value. 
This part is concerned with the period of suspension, both total and partial. 
Plaintiff apparently had kept no records by which it could prove to what extent 
it was incapacitated during the time when it was restoring its plant to normal 
working conditions. At any rate, it introduced no such records but relied upon 
speculation, and Defendant’s accountant in the absence of available evidence was 
obliged to follow suit. We are confronted with four different theories none of 
which is convincing. The plan proposed by Defendant’s accountant may be 
characterized as rough and ready speculation and the three separate plans pro- 
posed by Plaintiff’s adjusters and by its accountant as finely spun speculation. 
Defendant’s plan is to allow a total suspension of three days, a partial suspension 
of 100% of the compound department for 10 days, and a partial suspension of 
50% of the compound department for 10 days. Plaintiff proposed three different 
plans, the last of which and the one upon which it chooses to stand is shown in 
Ex. 22, prepared by its accountant. In the first place, as noted in paragraph 
(12), he does not believe that the principle of average can be applied in use and 
occupancy insurance (on this point no opinion need be or is expressd by me) 
and as the daily net profit and fixed charges calculated by him exceeds the 
maximum of $500 allowed by the policy, he has taken all of this maximum as 
applicable to the compound department. After claiming a total suspension of 
10 days he claims eight successive periods of partial suspension of a varying 
number of days and at varying rates. An explanation of two of these periods 
will be sufficient to demonstrate the highly speculative character of the plan. 
For the period from March 18 to April 15 he claims a partial suspension of 25 
days at 62%. As a first step he computes the percentage of the capacity pro- 
duction of each of the nine mixers not on the proved capacity of each but upon 
some basis of his own which appears to be merely his own judgment. For 
example, it was proved that the capacity of the solution mixers was 68.1% of 
the capacity of all the mixers but he assigns to them a capacity of 75% of the 
total. As a result he assumes, for instance, that the capacity of mixer #5 is 
11.62% of the total instead of 10.62% as proved (S. M. 200). He then notes 
that on March 17, 7 of the mixers had been brought back into operation and 
his assumed percentage of the capacity of these 7 mixers was 76% of the capacity 
of all the mixers. But, he argues, Plaintiff could not use this 76% of its equipment 
to its full capacity because the time of operation was limited, hand operations 
instead of automatic opewations were necessary, and it was impossible to get 
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sufficient raw material near the mixers. Therefore he assumes without a scintilla 
of proof and merely as a matter of judgment that these mixers were used to 
one-half of their production capacity of 76%, or to the extent of 38%. That 
leaves the incapacity of 62% which he claims during this period of partial suspen- 
sion. He claims a partial suspension of 57% for 10 days during the period from 
April 16 to April 30, which he determines in the following manner. Mixers Nos. 
6 and 7 were out of operation and No. 5 was stopped for a time on April 23 and 
was out of operation from April 26 to the end of the month. On his assumed 
basis, the capacity of Nos. 6 and 7 was approximately 24% of the total capacity 
of the nine mixers and that of No. 5 was 11-5/8%. This made a total of 35-3/4% 
out of operation, leaving 64-1/4% in operation. But, he argues, Plaintiff could 
not use this 64-1/4% of its equipment to its full capacity because of the physical 
conditions in the plant. He assumes however, without a scintilla of proof, that 
this equipment was used to two-thirds of its production capacity (instead of the 
one-half during the preceding period). This was because a permanent roof 
had been erected*over one-half of the department, the electric lights had been 
installed so that certain mixers could be used at night, and a large part of the 
debris had been cleared away. Two-thirds of 64-1/4% is 43%, the extent to 
which the equipment was used. This leaves a 57% suspension (S. M. 198-212). 


(21) Plaintiff's accountant said that the percentages of partial suspension 
had been based on total maximum capacity (S. M. 327), and this was criticized 
by Defendant. I see no objection to this method of estimating percentages of 
productivity when all the mixers are being taken into account. While it is true 
that the maximum production was attained only once, in September 1926, and 
closely approached only once, in August 1926 (S. M. 303), it is not unlikely that 
the actual production of each mixer was a more or less constant percentage of 
its maximum and thus the relative actual production of all mixers probably was 
approximately the same as the relative maximum production of all of them. 
Objection can be made, however, to the methods of estimating periods of partial 
suspension as described in paragraph (20). These methods seem much too 
speculative to be convincing. Various attempts were made to check the results 
shown: by these methods by a comparison of the actual production during the 
period of partial suspension with the production which would have been attained 
at the rate immediately before the fire, and then by dividing the excess of probable 
production over actual production by the average daily production to determine 
the number of days which would have been required to produge this excess. 
\Various results were obtained by these calculations because of the varying 
periods compared but this method seems to be the most practicable one in the 
absence of credible evidence as to actual suspension. In the computation of 
the amount of Plaintiff's loss made in paragraph (31), the probable loss in pro- 
duction during the period of suspension has been computed in this way but 
different bases of comparison have been selected. Without doubt the physical 
conditions in Plaintiff's plant immediately following the fire were not conducive 
to efficient operation but the extent to which these conditions resulted in a 
reduction of production and the increased cost in dollars of production have not 
been shown by any definite evidence. As pointed out in paragraph (3), exposure 
to moisture endangered the spoiling of Plaintiff’s product and consequently when 
the second floor had been covered with tar paper in order to make a temporary 
roof for the first floor, the unavoidable moisture must to some extent have inter- 
fered with production and must have increased to some extent the cost of labor. 
This item of extra expense is commented upon in paragraph (27). Defendant 
in its brief relies to a considerable extent upon the mix sheets (Ex. D), which 
were current records kept by Plaintiff, in establishing the dates when various 
mixers were returned to operation. As will be discussed in paragraph (23) these 
mix sheets are not reliable for that purpose. But the various factérs of unrelia- 
bility do not justify the use of a method as speculative as the four plans of sliding 
scale percentages referred to in paragraph (20). Some method admittedly more 
approximate and pretending to less mathematical accuracy should be adopted. 

(22) Plaintiff undoubtedly has the burden of proving its case, however difficult 
\the sustaining of that burden may be. The chief difficulty in the case at bar 
lies in giving “due consideration” “to the experience of the business before the 
fire and the probable experience thereafter.” In the absence of decisions dealing 
with use and occupancy insurance, we may draw by analogy upon those concerned 
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with profits insurance. The rule in this country seems to be that the assured 
need not show that the lost profits were of sufficient certainty to allow their 
recovery in an action for damages against one who tortiously causes the loss. 
Nor in use and occupancy insurance should the assured be required to prove his 
lost profits with such certainty, but he must prove them by a tair preponderance 
of credible evidence. Ingenious speculation as to what the profits might have 
been may be used in argument but it cannot serve as evidence, and the same 
general principles apply to the determination of the period of suspension. As 
Mr. Justice Hatting said in Fastenberg v. Fidelity & Deposit Company of Mary- 
land, 79 N. Y. L. J. 565, May 3, 1928, 


“The question of damages is not the subject of speculation: It must have 

been the calculation of actual loss. * * * the failure of its performance might 
well have the effect of relieving the defendant of liability for an arbitrary amount 
based largely upon conjecture. 
It is evident that Plaintiff has sustained the burden of proving that it incurred 
a loss but it has not sustained the burden of proving that loss to be the amount 
claimed in any of its three estimates. It becomes necessary therefore to attempt 
to find some method by which Plaintiff’s loss can be ascertained which will be 
less subject td@ criticism as being speculative than the methods proposed by either 
Plaintiff or Defendant. The method adopted in the computation shown in para- 
graph (31) involves a consideration of certain fundamental factors which will 
now be discussed. : 

(23) The time of suspension could be indicated with fair accuracy by the 
production of each of the mixers but there is no reliable evidence of that produc- 
tion. Plaintiff’s records known as mix sheets (Ex. D), as explained by Plaintiff’s 
Plant Accountant who had charge of the record work at the plant with particular 
reference to production, were orders or instructions prepared in Plaintift’s labora- 
tory calling for the production of certain quantities of certain compounds in 
certain mixers. These sheets carried dates which Defendant seemingly took to 
be the dates when production was actually made in the mixers specified, but an 
examination of those sheets leads to the belief that such a conclusion is not well 
founded. In the first place the sheets are carbon copies, which indicates that 
they were copies of sheets prepared before production and not records of actual 
production. They were introduced by Defendant without objection from Plaintiff 
and there is no reason to doubt their authenticity. These sheets were printed 
forms on which space was provided for instructions and such space almost 
invariably contained what appears to be directions as to the manufacturing 
process to be followed, but the most significant feature about them is the great 
number of instances when the forms bear written instructions endorsed across 
the face of the form. The following is typical: sheets Nos. 3963, 3964, and 3965 
all bear the date of January 14 and each calls for the production of 1000 gallons 
of formula #1411 in mixer #8. The first is endorsed “to go Fri 1/15/26”, the 
second “to go Tue 1/19/26” and the third “to go Thur 1/21/26.” The capacity 
of mixer #8 was 900 gallons. While the time required to make 1000 gallons of 
formula #1411 was not shown, it is unlikely that 3000 gallons of it were made 
in this 900 gallon capacity mixer on the date of the sheet, January 14. It is 
much more likely that these sheets were merely instructions to the superintendent 
or foreman to make the specified quantities on or before the dates when they 
were “to go.” In another of the many similar instances 3000 gallons of this 
formula were specified on one date for Mixers Nos. 7 and 8 and in addition, 
another sheet specified 350 gallons of formula #1400 in the same mixer on the 
same date (sheets Nos. 4028, 4029, 4030, 4039). The listing of all the sheets 
which, carried endorsements specifying that the production was “to go” or “to 
be shipped” on some date different from the date on the sheet would require an 
elaborate schedule. In some instances these instructions indicate even more 
clearly that the sheet was prepared in advanced of production. Sheet #7 dated 
March 7 has on it “this needs to be ready for shipment March 12.” Sheet #42 
has on it “draw in unembossed 50 gal drs which Fred will get.” In some cases 
sheets carry notations obviously made after production. For example, sheet 
#453 called for 5. gallons and the notation was “made up 2 gals” of a certain 
viscosity and 3 gallons of another. Another indication of the unreliability of 
the mix sheets as indicating the mixers actually used is the fact that a great 
many of them specified mixers “7 or 8” or mixers “7-8” and the sheets do not 
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indicate which mixer was used. Another circumstance indicating that the date 
on the sheet is not the date of production is the fact that many sheets carry 
dates out of order with their numerical arrangement. Each mix has a number 
and the mix sheets run numerically in accordance with those numbers. In 
many cases a mix sheet will carry a date earlier than that on the preceding sheet. 
For example, sheet Nos. 3971 to 3974 are dated January 15 but sheet No. 3975 
was originally dated January 13 and changed to January 14; sheet Nos. 3976 
to 3978 carry the date January 15. Sheet Nos. 4326 to 4329 are dated March 5, 
whereas sheet No. 4330 is dated March 4. Since the fire on March 5 began at 
about 5:30 in the morning and lasted all day, it is unbelievable that mixers Nos. 
3, 4, 5 and 6 turned out 2122 gallons during the fire, especially since No. 6 was 
charged with 422 gallons of film dope which was highly inflammable. It may 
be concluded, therefore, that the mix sheets do not indicate the dates when the 
mixers were actually used and are for that reason unreliable as evidence of the 
time of suspension, 

(24) A very considerable amount of testimony concerned the manufacture 
of film dope and lacquer. It was claimed by Plaintiff that this was one of the 
most profitable products and that the manufacture of it had to be discontinued 
because of the damage to the plant by the fire. Film dope is made from moving 
picture film which has been washed free of the pictures and the gelatine. It is 
cheaper to manufacture but more hazardous, because when the film is handled 
it generates static electricity which is liable to create a jump spark and ignite it. 
The film must be segregated and a large stock cannot be carried in any one 
place. The former vice president and manager of the plant testified that Plain- 
tiff abandoned manufacturing film dope in the compound department after the 
fire of March 5th, assigning as a reason “because we came to the conclusion we 
were taking an undue risk increasing the hazard.” (S. M. 93-94). Plaintiff had 
a Jersey City plant which was a going lacquer plant at the time of the fire and 
some of the lacquer production was transferred. there after the fire. (S. M. 103). 
Outside facilities also were used and the Treasurer and Chairman of the Board 
testified that film dope could not be manufactured in the compound department 
on account of the fire risk but that Plaintiff endeavored to manufacture it at 
certain outside plants. (S. M. 147). He testified also about the small fire on 
March lst and said that the underwriters told Plaintiff it must not carry heavy 
stocks of raw material on the second floor of the compound department. After 
the fire of March Ist steps were taken to manufacture the film dope at another 
plant (S. M. 150). The Plant Accountant testified that Plaintiff attempted to 
make film dope after the fire by using an outside plant for the cutting of the 
film to which Plaintiff sent non-solvents with which to wet it down, because 
of the risk of handling it dry . (S. M. 171). Mix sheet No. 438, dated May 25, 
1926, calling for 555 gallons of formula No. 788 has on it the notation “cut film 
outside with ax. Put in Bbls and put on 5 gals ale to each bbl. This indicates 
that film dope was not being made as formerly although the Plant Accountant 
had testified (S. M. 164) that Mixer No. 6 which was specified on this mix sheet 
had resumed capacity production about a month prior to May 25th. The infer- 
ence, therefore, is that film dope was being made in this crude way because of 
the instructions of the fire underwriters that it must not be made in the com- 
pound department with large quantities on the second. floor. Defendant’s 
accountant testified that he did not know nor did he believe that anwone knew 
that film dope was the most profitable product, because Plaintiff did not keep 
separate accounts for it. (S. M. 365). With this conclusion I am inclined to 
agree. Plaintiff’s accountant testified that the lacquer department was carried 
separately on Plaintiff’s books but that there was no separation for the film 
dope because that was considered a regular part of the compound department’s 
usual work. He computed the gross profit of film dope and based upon his 
computation he testified that it was a most profitable product. (S. M. 297). 
Plaintiff’s accountant testified that the cost of film dope in February was 
$5,339.21, that it sold for $8,129.31 leaving a gross profit of $2,790.10 or a daily 
profit of $121.31 during the month of February. The unfortunate feature of 
this testimony is that it refers specifically to previous testimony as to costs and 
selling prices given bv the Plant Accountant. Reference to that preceding 
testimony shows that Plaintiff's accountant has included in his selling price of 
$8,129.31 the selling prices of three products, Nos. 708, 772 and 790, but he has 
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taken as cost less than the cost of the first two of those products as previously 
testihed to by the Plant Accountant. Therefore, his gross profit of $2,790.10 
for February and his daily profit for that month of $121.31 cannot be considered 
as established. According to the testimony of the Plant Accountant, formula 
No. 708 cost $3,699.58 and formula #772 cost $1,666.85, the total of which, $5,366.43, 
alone exceeds the cost figure of $5,339.21. Plaintiff’s accountant went further 
with his computed gross profit on this film dope for February. Referring to 
Ex. 7, which was an estimate of gross profit on the so-called production basis, 
he testified that the total gross profit for February was $17,327.50. The gross 
profit on film dope as he computed it, $2,790.10, was 16.01% of the gross profit of 
the compound department. The so-called net profit from production and fixed 
charges for February was $18,324.43 as shown by Ex. 7, or a daily average for 
February of $796.71. Plaintiff's accountant testified that 16.01% of this amount 
is $128.27 (it should be $127.55) which is 25.65% of the $500 maximum amount 
under the policy. He then concludes that inasmuch as the film dope profit is 
25.65% of the maximum amount allowed under the policy, the impossibility of 
film dope manufacturing can be considered as the equivalent of a partial 
suspension of 25%. (S. M. 216). This conclusion is not sound. Apart from 
the questionable nature of the estimate on Ex. 7, he should have taken the true 
ratio of 16.01% because the limitation of the company’s liability on the policy 
has nothing to do with the estimate of partial suspension. The evidence con- 
sidered as a whole is not sufficiently satisfactory to show that the impossiblity 
of making film dope was equivalent to a suspension of 25% or that the impossibil- 
ity of making this dope was due to the fire. On the contrary, a fair inference 
from all the testimony on this point is that the making of this dope was dis- 
continued because of the fire hazard and not because of the damage to the 
compound department by the fire of March 5th. 

(25) Three other factors involved in this case were discussed in the testi- 
mony. They were the loss of contracts by Plaintiff, effect of water on the 
product, and an alleged internal dissention in Plaintiff’s organization. The testi- 
mony as to the loss of contracts was not wholly convincing. The former vice 
president and manager of the plant testified that it was Plaintiff’s custom to 
make a contract to supply dope in large quantities at regular intervals for a 
period of years, some of these contracts running for six months and some for a 
year. (S. M. 81-82). Later he qualified that by saying that he thought he had 
seen some contracts and his best recollection was that Plaintiff had some. (S. M. 
108) . Still later he testified that he did not know whether these contracts were 
in writing or oral but that the Standard Textile Products Company which was 
the largest customer for dope had no contract. (S. M. 127-129). The Treasurer 
and Chairman of the Board testified that a few of the large orders were on six 
months contract but that the great majority were not under contract because 
of the wide variation in formulas and fluctuations in price which made it difficult 
to contract. He said that only two or three large customers for film or special 
dope had six months contracts. (S. M. 139). Defendant’s accountant testified 
that he had asked officers of the Plaintiff to show him any contracts or orders 
that had been affected by the fire but that they had failed to do so. (S. M. 
352). He testified that he had seen no evidence of any cancellations although 
he had specifically asked to be shown any such evidence. His opinion was 
that there were no cancellations and he based that in part on the failure of 
Plaintiff’s officers to show him any evidence and in part on the increase in sales 
during the first half of 1926. (S. M. 356). Plaintiff’s accountant testified that 
he did not examine Plaintiff’s records to determine whether or not orders received 
after the fire were promptly filled. (S. M. 307). The Treasurer and Chairman 
of the Board testified that various contracts and orders had been cancelled after 
the fire but his testimony was not complete and it was a general conclusion 
rather than convincing proof. Isolated examples were given but it would be 
impossible to determine from his testimony the amount in dollars and cents of 
business lost. Futher, it does not appear what part of these lost orders and 
contracts were for film dope cancelled because of the defects in quality due to 
improper manufacturing conditions in outside facilities, used by Plaintiff because 
of the fire hazard. It must be concluded, therefore, that Plaintiff has failed 
to sustain the burden of proving that any definite amount of business was lost 
through the cancellation of contracts and orders because of the damage by fire 
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to the compound department. It was shown that a mixture of water with the 
kind of dope made by Plaintiff would have a substantial and serious effect upon 
the structural condition of the dope. (S. M. 229). In fact it was demonstrated 
at one of the hearings that a slight amount of moisture results in throwing the 
cotton out of solution which would give a white appearance on the surface of 
leather or other material to which the solution was applied. (S. M. 82-85). But 
the former vice-president and manager of the plant testified, referring to Ex. 
18 which was a shoe made of artificial leather and obviously in bad condition, 
“it is impossible for one to tell whether these defects resulted from the products 
sold by our company to them or from their process in the manufacture of 
leather.” Plaintiff had had similar complaints on various occasions prior to the 
fire. (S. M. 110). It must be concluded, therefore, that Plaintiff has not 
sustained its burden of proof by showing that any appreciable quantity of its 
product was damaged with resultant loss to Plaintiff because of conditions of 
moisture necessarily resulting, during the period of suspension, from the fire 
of March 5th. Various references, somewhat vague and occasionally veiled, 
were made to internal dissention in the Plaintiff’s organization but the testimony 
as to that alleged dissention was not sufficient to convince one that Plaintiff’s 
loss of production and loss of business were due to such dissention. 

(26) Immediately after the fire Plaintiff leased a plant at Paris Street, New- 
ark, which it used for a period of about one week, paying $300 therefor. The 
Plant Accountant testified that this plant produced about 5,500 gallons during 
that week but the use of it was discontinued because the mixers there were not 
suited to Plaintiff's work, manual labor had to be used in charging the mixers 
and solvents had to be taken in drums to that plant (S. M. 193). The former 
vice-president and manager of the plant also testified that the equipment at 
that plant was not strong enough to make a mixture sufficiently smooth to meet 
Plaintiff’s requirements. He said that the material made there “was applesauced. 
By that I mean it becomes granulated” (S. M. 92). He later asserted that the 
Paris Street plant was discontinued in the latter part of March solely because 
it was neither suitable nor commercially successful because of the increased 
cost, and net because the compound department at that time had been restored 
so that it could manufacture all that Plaintiff needed (S. M. 122). Plaintiff had 
had difficulty with granulation in its own mixers long before the fire, as shown 
by notations on the mix sheets (Ex. D.). Sheet No. 4042 of January 25, 1926 
bears the endorsement “very grainy, applesauce”; sheet No. 4081 of January 29, 
1926 carries the notation “applesauce put in No. 708”; and sheet No. 4157 of 
February 9, 1926 has on it “applesauce—pump into tank car F 707.” It may 
be assumed, however, from all the testimony that the operations in the rented 
plant were less satisfactory than at Plaintiff’s own plant and that the use of 
this outside facility was discontinued after a short trial because it proved to be 
unsatisfactory. The total production in all outside facilities during March was 
20,205 gallons and this production has been taken into account in the statement 
of production used in paragraph (31), as if it had been made in the compound 
department itself. Plaintiff’s accountant argues (S. M. 30) that this production 
in outside facilities should not be considered in determining the amount of 
Plaintiff’s loss because there was no profit on it, and Plaintiff’s counsel argues on 
pages 17 and 18 of his brief that this inclusion would be “contrary to the phrase- 
ology of the U. & O. form.” As to the first argument, no convincing evidence 
has been presented as to the cost of the production made in outside facilities 
from which we can determine whether or not it was more unprofitable than 
certain operations in Plaintiff’s’ own mixers, although some extra expense can 
be inferred from the proof that the handling costs were increased and from the 
fact that the operation of any new and strange machinery would be more costly 
than in mixers regularly used. I agree with Defendant’s contention that Plain- 
tiff in going outside and hiring facilities was doing nothing more than it was 
obliged to do under the policy, namely, attempting to minimize its loss (S. M. 
114). I must disagree with the learned counsel for Plaintiff in the interpreta- 
tion of the policy. Reference to paragraph (11) hereof (fourth complete para- 
graph on page 11) shows that 

“Tt is a condition of this insurancd that * * * the insured * * * shall make 
use of other property, if obtainable, if by so doing the amount of loss hereunder 
will be reduced, and in the event of the insured continuing business (in whole 
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or in part), at some other location, or using other property during the time 
occupied in repairing or reconstructing the property described herein, the net 
profits so earned shall be applied to the reduction of the loss.” 

Plaintiff must be assumed to have used outside facilities in compliance with the 
terms of the policy and in the absence of satisfactory proof that there was no 
profit on the production in such outside facilities, that production has been 
included jn Plaintiff's total production for March as stated in paragraph (31), 
and Plaintiff has been reimbursed for the proved cost of such facilities, $300. 
(paragraph [31]). ° 

(27) The former vice-president and plant manager testified that because of 
the confusion and lack of proper storage space during reconstruction, it was 
necessary to handle material several times instead of once and extra labor had 
to be used (S. M. 117-121). The Plant Accountant testified that about 35 or 40 
extra men were hired for a number of weeks but that the greater part of their 
work was in cleaning up the debris. When any of these men were needed in 
the manufacturing process some of them were used in that work to help when- 
ever and wherever they could. The total cost of these extra men was about 
$3,000, but no definite record of the time spent by them in the manufacturing 
process was kept (S. M. 133, 158, 184). The cost of removing the debris was 
not a factor in computing the loss under the use and occupancy policy and 
in the absence of proof as to what these men did in the manufacturing process, 
the increased cost, if any, of manufacturing cannot be considered because it is 
purely speculative. Plaintiff’s accountant testified (S. M. 297) that he did not 
compute the additional expense to which Plaintiff was put to maintain its pro- 
duction in March. 

(28) The first step in determining the amount of Plaintiffs loss is to com- 
pute the net profit and fixed charges per day, and this computation is shown in 
tabular form in paragraph (29). The various factors discussed in the preceding 
paragraphs are taken into account in that computation and references are made 
to them in the numbered footnotes which follow the tabulation. The salient 
features are that the gross profit on inter-company transfers has been elimin- 
ated, general selling expenses except salesmen’s commissions have been included 
in the fixed charges, the divisions of time have been made on the basis of.a 
300 day year, and the portion applicable to the compound department has been 
taken as 80%. 

(29) NEWARK PLANT NET PROFITS & FIXED CHARGES PER DAY 
BASED ON THE PERIOD FROM JAN. 1, 1926 TO MARCH 5, 1926 
Wet See... 5.6.0 $282,609.57 
Cost of Goods Sok? ........... 254,236.21 


$ 28,373.36 
2,444.00 


Gross Profit on sales aia $ 25,929.36 


Note 1. This sales figure is the one used by Plaintiff’s adjusters in Ex. 20. It is approxi- 
mately the amount of the sales shown on Ex. 11 for January, February, and one-fifth of March 
1926. This amount includes inter-company sales of ey $24,440., because those sales 
were included in the total sales shown on Ex. 11 and the amount of the inter-company sales for 
January, February and one-fifth of March was approximately $24,440. Although, as explained in 
paragraph (14), there were only four working days in March 1926 prior to the fire, the use and 
occupancy statement prepared by Plaintiff’s adjusters (Ex. 20) was based on the premise that 
— five working days, which accounts for their seeming use of onefifth of the sales for 

arch. 

Note. 2 This item is the Cost of Goods Sold used on Ex. 20, which Plaintiff’s adjusters de- 
termined by deducting a gross profit of 10.08% from the amount of the sales. It may safely be 
inferred that this Cost of Goods Sold included the cost of the intercompany sales of $24,440., the 
cost of such inter-company sales presumably having been included in the item of purchases, $230,- 
672.60, on Ex. 20. The computation on Ex. 20 starts with an inventory at January 1, 1926 of 
$146,076.66 and leads to an inventory at March 5, 1926 of $140,295.98. The amount of the latter 
inventory seems reasonable when compared with the sound value shown by Pilaintiff’s Proof of 
Loss (Ex. C), particularly as it is only 4% less than the inventory at January 1. It is probable 
that Plaintiff carried about the same amount of raw material at both dates, the testimony showing 
that Plaintiff carried practically no inventory of finished goods. The fact that the closing 
inventory was less than the opening one indicates that there was no desire to over-state the gross 
profit through that medium. 

Note 3. As pointed out in paragraph (13) mrs, transfers, although called sales, 
are not actually sales and no profit can be made on them. hey should be eliminated, but no 
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Manufacturing expenses‘ 5,762.92 


Net Profit before deduction of New York overnead $ 20,166.44 
New York general expenses of $17,152.88 of which 
42.67% is chargeable to Newark on the basis of 


RAUBET cc cncens $7,319.13 
New York selling expenses" $20,454.19 


Deduct expenses applicable only to Clay & Mineral 
Dept. and Chemical Novelty Dept.’ 10,378.94 + 


General selling expense $10,075.25 
of which 50.86% is chargeable to Newark on 
the basis of sales’ 5,124.27 12,443.40 


Net Profit ...... $ 7,723.04 


Net Profit per day, being 1/52 of $7,723.04° $ 148.52 
Fixed charges : 
New York supervision (1/52 of $993.75)” 
Offite salaries” . 
Laboratory labor” 
Administration expenses (42.67% of 1/52 
$4,815.37)” 
Engineer (1/6 of weekly wage of $45)" ...... 
Superintendent (1/25 of monthly wage of $150)" 
Plant manager (1/25 of monthly wage of $416.66) 
Foreman (1/6 of weekly wage of $40) © 
Chauffeur (1/6 of weekly wage of $35) ........ 
Chauffeur’s helper (1/6 of weekly wage of $27.50) 
Receiving & Shipping (1/6 of weekly wage of $62) 
Taxes, personal (1/300 of $945)** 
Taxes, real (1/300 of $1,829.52) 
Office salaries, Lacquer (1/6 of weekly wage of 
$50) 
Laboratory 
wage of $416.66) 


Total manufacturing & New York general 
expenses 


way of doing so accurately is apparent from the evidence in this case. Some approximate method 
must be sought which will be fair to both of the parties and the metbod adopted has been to de- 
duct 10% of the amount of these inter-company sales, $24,440., as tepresenting the gross profit 
on them, from the total gross profit, $28,373.36. The testimony has shown that these inter- 
company transfers were charged at market prices or lower. Since the gross profit percentage used 
by Plaintiff’s adjusters in Ex. 20 was 10.08%, it has seemed fair to use 10% as the gross profit 
on the inter-company sales in eliminating the amount of such gross profit from the total. Defend- 
ant’s accountant testified (S. M. 366) that Plaintiff’s records show the gross profit for the six 
months ended Tune 30, 1926 to be 10.36%. 

Note 4. This item is the total amount of expenses deducted without a qualifying description 
of the group, by Plaintiff's adjusters on Ex. 20. They were designated as Other Manufacturing 
Expenses by Plaintiff's accountant on page 10 of Ex. 4. . 

Note 5. This amount, $7,319.13, and the method of apportionment are in agreement with Ex. 
20 and have not been questioned by defendant. They are itemized on page 2 of Ex. 20. 

Note 6. The New York Selling Expenses, $20,454.19, are itemized on page 4 of Ex. 3. They 
include salesmen’s salaries, salesmen’s expenses, salesmen’s commissions, advertising, traveling 
expenses and general expenses, for all departments of the Plaintiff's business. 

Note 7. Reference to page 4 of Ex. 3 shows that $10,378.94 of the total New York Selling 
Expenses were chargeable directly to the Clay & Mineral Dept. and the Chemical Novelty Plant 
in Jersey City. For that reason, no part of these expenses should be charged against the Newark 
Plant and therefore the amount of them, $10,378.94, has been deducted from the total of the New 

‘ork selling expenses. 
: Note He $10,075.25 is the amount determined as the New York Selling Expenses applicable to 
all departments except the Clay & Mineral Dept. and the Chemical Novelty Plant. his total 
should be prorated over all of the departments except the two to which they do not apply, and 
this proration has been made on the basis of sales, that having been the practice of the Plaintiff 
in the regular course of its accounting. The percentage applicable to the Newark Plant is not, 
however, 42.67% as used in prorating the general expenses (see Note 5) because the latter per- 
centage was determined on the basis of the sales of all departments. Now that two departments 
have been eliminated, the sales of those departments should be eliminated in determining the per- 
centage applicable to the Newark Plant. The amount of the sales of those twe departments is 
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General selling expense ...................005 $10,075.25 
Deduct -camenissions” ».'3. iu. .osei!. ciad. cleo 1,913.94 






Fixed) claeeee ci ssi) cis eunbs bos tidsnuwe. aise $ 8,161.31 
ot which 50.86% is applicable to Newark on the 
basis of sales, $4,150.84. 1/52 of $4,150.84".. 79.82 


Total Fixed Charges per day 






Total Net Profit and Fixed Charges per day 


80% of $419.30 applicable to Compound Dept. is” ..$ 335.44 








(30) There remains for consideration the determination of the period of sus- 
pension. It was admitted by Defendant that there were three days of total 
suspension during which both the compound department and the solvent de- 
partment were out of operation. The fixing of the period of partial suspension in 
this case is a matter of genuine difficulty because of the nature of the proof ad- 
duced. We cannot make use of sales figures because we have no such figures 
for the compound department alone and it was shown in the testimony that 
sales prices varied from month to month in marked degrees. We are forced to 
rely upon production figures in this case, which after all is in accordance with 
the terms of the policy which provides (third complete paragraph on page 11 
hereof), “the word ‘business’ wherever used in this contract shall be construed 
to mean ‘the production of goods’”. The use of production figures here is be- 
lieved to be reliable because Plaintiff carried no appreciable stock or inventory of 
finished goods and thus the production should show the tendency of the busi- 
ness to increase or decrease in its experience before the fire. In view of the 
speculative nature of the various estimates made by both parties as to the exact 
length of the periods of suspension, it is believed safer not to attempt to fix 
them exactly but to establish first the estimated loss of production which Plain- 
tiff suffered during the entire time when it was under a partial suspension of 
varying degrees. After that amount has been determined, the number of days 























not shown in the case but Plaintiff’s accountant on page 13 (9) of Ex. 4 states the 
be 50.86%. 


case. 


; : : : 1 percentage to 
This rate is used because it seems reasonable in view of the facts proved in this 





Note 9. As explained in paragraph (14) there were 52 working days in the period from 
January 1, 1926 to Mareh 5, 1926 and therefore the total net profit a $7,723.04 is divided by 52 
in order to determine the net profit per day of $148.52. 

_ Note 10. The item of $993.75 is shown on page 1 of Ex. 20 as one of the expenses amount- 
ing in total to $5,762.92 which were deducted as Manufacturing Expenses (see Note 4). 1/52nd 
of this amount is taken. 

Note 11. This item of Office Salaries, $23.95, was the amount, $23.49, agreed upon between 
Plaintiff and Defendant as shown on page 5 of Ex. 3, increased, however, by 46c to adjust it to 
1/52nd instead of 1/53rd (S. M. 427). It is a portion of the item Offtte Salaries $1,616.81 
shown on page 1 of Ex. 20 as part of the manufacturing expense of $5,762.92. 

Note 12. This item of $16.58 is the amount of $16.25 shown on page 2 of Ex. 20 adjusted 
from 1/53rd to 1/52nd (S, M. 427). It seemingly is a portion of the item General Expenses 
$883.31 Shown on page 1 of Ex. 20 as part of the Manufacturing Expenses of $5,762.92. 

Note 13. This item and most of the others which follow are portions of the New York Ex- 
penses of $17,152.88 shown in detail on page 2 of Ex. 20. As stated in Note 5, this item is pro- 
rated on the basis of sales, 42.67% being chargeable to Newark. The total for the peri is 
divided by 52 to determine the total per day. 

Note 14. This item of a weekly wage has been divided by 6 to determine the daily wage in 
accordance with the general plan of determining the number of days explained in paragraph (14). 
This explanation applies also to other items of weekly wages appearing below. 

? Note 15. This item of a monthly wage has been divided by 25 to determine the daily wage 
in accordance with the plan of determining the number of days explained in paragraph (14). 
This comment is applicable also to the other items of monthly wages appearing below. 

Note 16. This item of an annual amount is divided by 300 to determine the daily amount in 
accordance with the plan of determining the number of days, explained in paragraph (14.) This 
comment applies also to the item next below, Taxes, Real, $1,829.52. 

Note 17. Among the General Selling Expenses of $10,075.25 (see Note 8) as shown on page 
4 of Ex. 3, were commissions paid to salesmen. These amounted to $1,913.94 and are deducted 
from the general selling expenses because commissions paid to salesmen cannot be fixed charges 
as explained in paragraph (19). 

ote 18. The net amount of fixed charges for selling expense, $8,161.31, is prorated to the 

Newark Plant on the basis of sales excluding the sales of the Clay & Mineral Dept. and the 
Chemical Novelty Plant. The percentage used is 50.86% (see Note 8). 

Note 19. Since the total net profit and fixed charges per day of the Newark Plant amount to 


$419.30, 80% of that amount is taken as applicable to the compound department, the basis of pro 
ration being explained in pasagraph (12). 
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of suspension can be calculated by dividing the total loss of production by what 
the average daily production would have been on the basis used in computing 
the loss of production. The number of days thus determined can be taken, in the 
absence of better evidence, to be the number of days of partial suspension with- 
out any attempt to indicate the exact percentage of suspension on any one of 
those days. Plaintiff can be compensated for its loss by allowing it for each of 
those days 80% of the amount to which it would have been entitled in case of 
a total suspension. While it is true that the net profit and fixed charges per day 
would not remain the same when production is decreased, Plaintiff is compensat- 
ed by being allowed this extra amount of its normal net profit and fixed charges 
during the period when its production was decreased. The computation of the 
‘amount of the loss is shown in the following paragraph. 


(31) There was no evidence to indicate that Plaintiff’s business was seasonal 
and the form of policy issued by Defendant was not the form applicable to seasonal 
businesses. In making the comparisons to determine the tendency to increase or 
decrease at the time of the fire, the months immediately preceding the fire should 
be used instead of the corresponding months of the previous year as used by 
Plaintiff. The production in January and February 1926, 187,745 gallons, was an 
increase of 19,018 gallons over the production for November and December 
1925, or an increase of 11.3%. That this rate of increase would have been main- 
tained for at least a few months after the fire is shown by the fact that the 
estimated loss of production during the five months following the fire as cal- 
culated herein is approximately the same as its amount computed by forecasting 
the production on the basis of a moving average of four months periods beginn- 
ing July 1, 1925, on the basis of the monthly production beginning on July 1, 
1925, and then taking the average or mean of those two forecasts. ‘The period of 
partial suspension was practically ended in August 1926 when production return- 
ed to normal, at or about the time when the plant was completely restored. Thus 
it seems safe to use 11.3% as a percentage of increase. The production for 
January and February 1926, 187,745 gallons, is equivalent to a production of 
469,363 gallons for five months. Increasing this by 11.3% gives 522,401 gallons 
as the probable production for the five months following the fire. Subtracting 
the actual production during those months, 358,546 gallons, shows the loss of 
production as 163,855 gallons. The average daily production in January and 
February 1926 was 3,911 gallons, calculated by dividing 187,745 gallons by 48, the 
number of working days. Increasing this by 11.3% gives the probable average 
daily production during the five months as 4,353 gallons. At that rate of daily 
production, the number of days required to produce 163,855 gallons would be 
37-2/3. This, however, includes the three days of total suspension and thus the 
number of days of partial suspension may be stated as 34-2/3. Plaintiff’s loss, 
therefore, may be computed as follows: 


3 days of total suspension at $419.30 $ 1,257.90 
34-2/3 days of partial suspension at 80% of $419.30, or $335.44 11,628.58 


Total loss due to suspension $12,886.48 
Proved cost of outside facilities j 300.00 


Total loss $13,186.48 


(32) The method of determining the amount of the loss adopted in this Re- 
port is not inconsistent with the case made out by Plaintiff’s complaint. Plain- 
tiff’s proof followed his pleading and was entirely consistent with it and the de- 
termination in this Report is consistent with the complaint and with the proof. 
Plaintiff having sustained its burden of proof by showing that there was some 
loss, but not having sustained it by showing that the amount of the loss was as 
claimed by Plaintiff, the method of this Report was adopted as a fair and equi- 
table means of ascertaining the amount of an admitted loss. The decision 
herein depends in no way upon any basis of recovery outside of the pleadings 
(see Editorial in 78 N:/ Y. L. J. 916, 11/25/27). Indemnity. being the basis and 
foundation of all insurance law, the Referee, in order to effectuate complete 
indemnity, called to his aid every fact and circumstance, proved in the case, 
which he thought would logically tend to the formation of a correct estimate of 
the loss. McAnarney‘ v. Newark Fire Insurance Co., 247 N. Y. 176, 159 N. E. 
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902. The work of the Referee in this fact finding function was roughly analogous 
to that of an appraiser. Appraisers are not confined to a single method of valua- 
tion but, in the absence of bad faith, misconception of duty, or mistake, may em- 
ploy any reasonable method. Ice Service Co. Inc. v. Henry Phipps Estates, N. 
Y. Court of Appeals, 6/14/27, 78 N. Y. L. J. 1693, 1/10/28. The selection of an 
adequate and equitable method of ascertaining the amount of the loss was the 
only matter of difficulty in this case, because Plaintiff proved that it had re- 
stored its premises to their normal operating condition as quickly as practicable. 

(33) I find Plaintiff’s total loss to be $13,186.48, of which $1,758.20 is charge- 
able to Defendant if the Appellate Division decides that Plaintiff has a right of 
action. In that event, judgment for Plaintiff against Defendant should be en- 
tered for $1,758.20 with interest, together with the costs and disbursements of 
this action. 
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MARINE. 


MARINE EQUIPMENT CORPORATION v. AUTOMOBILE INS. CO. OF 
HARTFORD, CONN. 


District Court, S. D. New York. June 23, 1927. 
24 Federal Reporter (2d) 600. 


1. INSURANCE—WHERE TERMS OF POLICY AND RIDER ARE INCON- 
SISTENT, RIDER WILL PREVAIL. 


If the terms of a rider are inconsistent with the terms of the printed form of 
policy to which it is attached, the terms of the rider will prevail. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


2. INSURANCE—MARINE POLICY ON TUG HELD TO COVER INJURY 
TO MACHINERY FROM STRIKING SUBMERGED OBSTRUCTION, 
COVERED BY RIDER, THOUGH EXCEPTED FROM RISK IN 
PRINTED FORM OF POLICY. 


A policy on a tug, which in the printed form specifically excepted from the 
risk damage from “breaking of machinery, unless caused by stress of weather, 
stranding, collision, or burning,” but by a rider provided that it should cover loss 
or damage to hull or machinery, unless resulting from want of due diligence of 
owner, Aeld to cover injury to machinery caused by striking a submerged obstruc- 
tion. 


(For other cases, see Insurance, Dec. Dig. § 402.) 


In Admiralty. Suit by the Marine Equipment Corporation against the Auto- 
mobile Insurance Company of Hartford, Conn., on a policy of marine insurance, 
to recover damage sustained by the steam tug Vigilant, resulting from striking a 
submerged obstruction to navigation in the East River. Decree for libelant. 

Carter & Phillips, of New York City (Robert Phillips, of New York City, 
of counsel), for libelant. " 

Bigham, Englar & Jones, of New York City (George S. Brengle, of New 
York City, of counsel), for respondent. 

THATCHER, District Judge. The policy in suit was written upon a printed form, 
to which several riders were attached prior to delivery. The policy itself indem- 
nifies the assured against damages resulting from various causes, but specifically 
excepts damages resulting “from the bursting or explosion of boilers, collapsing 
of flues, or any injury, derangement, or breakage of machinery, unless caused 
by stress of weather, stranding, collision, or burning.” Attached to and forming 
part of this policy there is a rider headed “A. I. A. Ocean Tug Special,” to which 
reference was made in the policy itself at the time it was written. In this rider 
the risk insured against is defined as follows: 

“To cover any loss (whether total or partial, also general average and 
salvage charges and expenses) which may occur to said vessel, her tackle, apparel, 
machinery, and supplies of all kinds on board, brought about by any and all risks, 
perils, or dangers of the seas, bays, harbors, rivers, and fires, and this policy to 
indemnify for this insurance company’s proportion of all general and particular 
average and salvage expenses and loss, damage detriment, or hurt to said 
vessel, tackle, apparel, machinery, and supplies of all kinds from perils insured 
against without regard to the rules and customs regulating the settlements of 
marine insurance losses; but in no case shall this insurance company be liable 
for a greater amount than the sum hereby insured.” 

The rider also contains the following: 

“This insurance also to cover, subject to the special terms of this policy, loss 
of and/or damage to hull or machinery through the negligence of master, 
mariners, engineers or pilots, or through explosions, bursting of boilers, breakage 
of shafts, or through any latent defect in the machinery or hull, provided such 
loss or damage has not resulted from want of due diligence by the owners of 
the vessel, or any of them, or by the manager.” 

It is to be noted, first, that the general terms expressed in the rider cover 
all loss brought about by risks, perils, or dangers of the seas, bays, harbors, 
rivers, and fires, and that, unlike the clause in the printed form of policy to 
which the rider is attached, there are no exceptions. It is further to be noted 
that the second clause above quoted from the rider is quite inconsistent with the 
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exception quoted above from the printed form of policy to which the rider is 
attached. ‘ 

[1] Of course, the whole document must be considered, and, if possible, it 
must be construed so as to give effect to all of its provisions. But it is equally 
true that, if the terms of the rider are inconsistent with the terms of the printed 
form of policy to which it is attached, the terms of the rider will prevail. 
Gunther vy. Liverpool & London & Globe Ins. Co. (C. C.) 34 F. 501; A&tna Insur- 
ance Co. y. Sacramento-Stockton S. S. Co. (C. C. A.) 273 F. 55. Indeed, the 
obvious purpose of attaching the rider was to supplement and modify the printed 
form to which it was attached. 

[2] The rider quite clearly expresses an obligation to insure against all risks 
specified, without exception, and is quite inconsistent in its specific as well as its 
general terms with the exception upon which the respondent relies. It must 
therefore be regarded as having eliminated the exceptions specified in the printed 
form of policy to which it is attached. If there were ambiguity, it would, under 
well-established principles, be resolved in favor of the assured. Globe & Rutgers 
Ins. Co. v. Winter Garden Co. (C. C. A.) 9 F. (2d) 227; Firemen’s Insurance Co. 
v. Lasker (C. C. A.) 18 F.(2d) 375. The exception thus falling, it is clear that 
damage resulting from “injury, derangement, or breakage of machinery” caused 
by striking a submerged obstruction is recoverable by the insured, and the 
question whether the injury resulted from collision, within the meaning of the 
policy, does not arise. Reference may be had to Lehigh & Wilkes-Barre Coal 
Co. v. Globe & Rutgers Fire Ins. Co., 6 F.(2d) 736 (C. C. A. 2d Cir.), for a 
consideration of the authorities on that question. 

A survey was held, but the surveyors signed “without prejudice,” and it is 
now insisted by the respondent that of the items of repair found necessary 
upon the survey only one was made necessary by the accident. Since the survey 
was “without prejudice,” it was not intended to conclude the rights of either party, 
and the provisions of the policy to that effect must be regarded as waived. It 
results that there must be a reference to determine the damage to the Vigilant 
caused by her striking the obstruction which she ran into, as alleged in the libel. 

Enter interlocutory decree accordingly. 
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ACCIDENT. 


MOORE v. FIDELITY & CASUALTY CO. OF NEW YORK. (S. F. 11500.) 
Supreme Court of California. Feb. 29, 1928. 
265 Pacific Reporter 207. 

1. INSURANCE—BLOOD POISONING OF NURSE THROUGH FLYING 
STREPTOCOCCIC GERMS HELD FROM “BODILY INJURY” WITHIN 
ACCIDENT POLICY. 

The introduction of streptococcic germs into and their action on the tissues 

of the human system, through the flying of the germs, is a “bodily injury” within a 

policy insuring a graduate nurse against such injury. 

[Ed. Note——For other definitions, see Words and Phrases, First and Second 

Series, Bodily -Injury.] 

(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—BLOOD POISONING FROM FLYING STREPTOCOCCIC 
patie SUSTAINED THROUGH “ACCIDENTAL MEANS” WITHIN 
POLICY. 

Blood poisoning of nurse through streptococcic germs flying from patient is 
sustained through “accidental means” within an accident policy. 
[Ed. Note——For other definitions, see Words and Phrases, First and Second 

Series, Accidental Means.] 

(For other cases, see Insurance, Dec. Dig. § 455.) 


3. INSURANCE—FINDING OF BLOOD POISONING OF INSURED NURSE 
BEING SUSTAINED THROUGH ACCIDENTAL MEANS HELD SUS- 
TAINED BY EVIDENCE. 


Finding of blood poisoning contracted by insured nurse from patient being 
sustained through accidental means held sustained by the evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Shenk, J., and Waste, C. J., dissenting. 

In Bank. 

Appeal from Superior Court, City and County of San Francisco; George H. 
Cabaniss, Judge. 

On rehearing. Superseding opinion on original hearing in 258 P. 375. 

Chickering & Gregory, of San Francisco, for appellant. 

W. C. Sharpsteen, and Hartley F. Peart, both of San Francisco, for respon- 
dent. 

Ricuarps, J. This appeal is from a judgment in favor of the plaintiff in an 
action instituted by her for the recovery of the sum of $5,000 alleged by her to 
be due from the defendant upon a policy of accident insurance issued by it to one 
Mary Evelyn Moore, deceased, and of which policy the plaintiff, mother of said 
deceased, was the beneficiary. Mary Evelyn Moore was a graduate nurse, having 
graduated from the University of California Medical School and Hospital on 
February 11, 1919, and having practiced her profession as such nurse until the 
time of her death, on February 6, 1922. On November 17, 1920, there was issued 
to her by the defendant herein the accident insurance ‘policy upon which the 
plaintiff seeks recovery. Said policy was in the form required by the statutes of 
California (Stats. 1917, p. 957), which prescribe a standard form for such policies 
and requere a brief description of the nature of the policy to be clearly printed 
upon the first page thereof. The policy in question accordingly contained in 
clear type upon its first page the statement that it was a “Business Women’s 
Disability Policy,” and this was followed by a brief statement as to the bodily 
injuries the holder was to be insured against. It was therein provided that the 
holder of the policy was to be insured against “bodily injury sustained through 
accidental means and resulting in disability, dismemberment, loss of sight, or 
death.” The body of the policy contained certain limitations upon the foregoing 
provision which are not necessary to be noted here. In her application for such 
policy, the assured was required to state and did state her occupation to be that of 
a “private nurse (graduate)” and also to set forth the place of her location and 
the duties of her occupation, as well as the facts relating to her age, habits of life, 
state of health, etc. In the body of the policy it is expressly stated that it is 
issued in consideration of the statements made in the said application, a copy of 
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which is indorsed upon and made a part of the policy. The assured’s occupation 
is also expressly stated in the policy as being that of a “private nurse (graduate),” 
and the duties of her occupation are described as being “nurse, not of the insane.” 
The assured’s occupation is also therein stated as being “classified by the com- 
pany as ‘preferred.’” The policy further provides that “blood poisoning resulting 
directly from a bodily injury shall be deemed to be included in said term ‘bodily 
injury.” 

The meaning of the designation “graduate nurse” is to be found in the terms 
of the Statutes of 1913, p. 613, which is entitled: 

“An act to promote the better education of nurses and the better care of 
the sick in the state of California, to provide for and regulate the examination 
and registration of graduate nurses,” etc. 

In section 4 of said act a graduate nurse who is eligible for examination and 

registration as a registered nurse is one who shall— 
“furnish satisfactory evidence of having been graduated from an accredited 
training school for nurses. An accrediated training school for nurses within the 
meaning of this act is hereby defined to be a school for the training of nurses 
attached to or operated in connection with a hospital or hospitals giving a general 
training and a systematic theoretical and practical course of instruction covering 
a period of at least three years.” 

In view of the foregoing terms of the assured’s application for this policy 
and of the terms of the policy itself, which define it as a “Business Women’s 
Disability Policy,” and of the several designations of the assured’s occupation as 
being that of a graduate nurse, and of the statutory definition of that term, it 
may not be here contended that the insurer in issuing to the insured said policy 
did not intend to insure her against the occupational risks of her profession as a 
graduate nurse and were not fully aware of the hazards of her particular calling. 

The only limitation’ placed upon the liability of the insurer arising out of 
these occupational hazards was that the injuries occurring in the course of such 
occupation should be “bodily injuries” and that these should be sustained “through 
accidental means” in order to give rise to such liability. The foregoing are im- 
portant considerations, for the reasons, first, that what are to be considered as 
“bodily injuries,” as the term is used in said policy, must be interpreted in the 
light of the occupation of the assured, and, second, that what are “accidental 
means” must also be interpreted in the light of said occupation and of the 
peculiar risks or hazards which are the incidents of its exercise; and in the lighd 
of said occupation and of the peculiar risks or hazards which are the incidents 
of its exercise; and in the light also of the safeguards with which modern science 
has surrounded the care of the sick in hopsitals through the use of the expert 
skill and precautionary knowledge of physicians and nurses in the present day 
and age. The insurer issuing this policy to the insured, knowing that her occu- 
pation was that of a graduate nurse, must be presumed to have known the na- 
ture, character, incidents, and hazard of such occupation, and to have had these 
in mind in the use of the terms employed in its policy, and, if there was any 
branch of such occupation which was considered extra hazardous, it should have 
been excluded from the coverage of the contract. Yoch v. Home Mutual Ins. 
Co., 111 Cal. 503, 44 P. 189, 34 L. R. A., 857; Sims v. State Ins. Co. 47 Mo. 54, 
4 Am. Rep. 311; Dudley v. Preferred, etc., Ass’n.:102 Mich. 289, 57 N. W. 184, 26 
L. R. A. 171; Interstate, etc., Ass’n v. Lester (C. C. A.) 257 F. 225. 

The insurer in fact did exclude from the protection of its policy certain 
specific bodily injuries by the terms of article 18 thereof, reading as follows: 


“This policy does not cover any bodily injury fatal or nonfatal—(1) result- 
ing from fighting or from any military or naval service; (2) received by the 
assured while or in consequence of being or having been under the influence 
of or affected by intoxicants; (3) intentionally inflicted upon the assured by 
herself; (4) inflicted upon the assured while participating in, or in consequence 
of having participated in aeronautics.” 

It also apparently excluded whatever duties the assured in her occupation 
as a graduate nurse should undertake in the way of nursing the insane. It must 
therefore be presumed that the insurer had in mind in the issuance of this 
policy the fact that one of the ordinary hazards to which a graduate nurse would 
be exposed in the exercise of her calling was that of exposure to the possibility 
of infection in the care of patients afflicted with communicable disorders, and 
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that it intended that she should be insured against this hazard by its failure 
to include it among the risks against which it did not undertake to insure. It 
may be further said in this very connection that the insurer, after setting forth 
in its policy the foregoing exceptions, expressly classified the assured’s occu- 
pation as “preferred,” and by the fact of so doing indicated that it did not 
consider the ordinary hazards of her occupatiom other than those expressly 
excepted as being beyond the protection of its policy, since to hold otherwise 
would be practically to hold that the assured, while pursuing her vocation, was 
to be given no protection at all. 

[1] With respect to the term “bodily injuries” as employed in this policy, 
we are somewhat enlightened as to the meaning which the parties thereto as- 
signed to it by the clause therein which provides that “blood poisoning result- 
ing from a bodily injury shall be deemed to be included in said term”; but, 
even without the aid of that provision, we are of the opinion that in the light 
of the authorities there can be little if any doubt that infection caused by con- 
tact with the germs of a communicable disease constitutes a “bodily injury” 
within the usual meaning of that term as the same is employed in compensa- 
tion laws and insurance policies. In the case of San Francisco v. Industrial Ac- 
cident Commission, 183 Cal. 273, 191 P. 26, it was held that influenza contracted 
by a hospital steward from patients in the course of his employment was a 
bodily injury. So also in the case of Horton vy. Travelers, etc. Co., 45 Cal. 
App: 462, 187 P. 1070, it was decided that streptococcic germs introduced into 
the mouth of a patient by means of polluted dental instruments, causing blood 
poisoning, was a bodily injury within the meaning of that term as used in an 
accident insurance policy similar to that involved in the instant case. So also 
it has been held in not a few cases that typhoid fever germs introduced into 
the system through the drinking of polluted water constituted a bodily injury 
within the meaning generally of policies of accident insurance. Aftna, etc., Co. 
v. Portland, etc. (C. C. A.) 229 F. 552, L. R. A. 1916D, 1027; Christ v. Pacific 
etc. Co., 312 Ill. 525, 144 N. E. 161, 35 A. L. R. 730. From the standpoint of 
pure reason, whether bodily injury which produces a weakening or disintegra- 
tion of the physical system is caused by flying germs or by flying shrapnel or 
by a poisoned arrow or by the sting of an insect is only a matter of degree 
as to the size or quality of the missile or instrumentality inflicting the injury. 

[2] As to the term “accidental means” as used in such policies, the author- 
ities also shed light upon its signification. In the case of Horton v. Travelers’ 
Ins. Co., supra, the term “accidental means” is held to be descriptive of “means 
which produce effects which are not their usual and probable consequences.” 
In the case of Richards yv. Travelers’ Ins. Co., 89 Cal. 170, 26 P. 762, 23 Am. 
St. Rep. 455, the term “accident” is defined as “a casualty—something out of 
the usual course of events, and which happens suddenly and unexpectedly, and 
without any design on the part of the person injured.” In the case of Rock 
v. Travelers’ Ins. Co., 172 Cal. 462, 465, 156 P. 1029, 1030 (L. R. A. 1916E, 1196), 
it was pointed out by this court that the accident policy in that case did not 
insure against accidental death, but against death through accidental means; 
the court saying: 

“Tt is not enough that death or injury should be unexpected or unforeseen, 
but there must be some element of unexpectedness in the preceding act or oc- 
currence which leads to the injury or death.” 

The case of State v. Allison (C. C. A.) 269 F. 93, 14 A. L. R. 412, while not 
identical with this one as to the nature of the bodily injury inflicted, is quite 
apposite in its discussion as to the meaning to be attributed to the term “ac- 
cidental means.” The assured in that case was killed in battle in France. His 
policy insured him against death resulting from bodily injury sustained and 
effected directly through external violent and accidental means. The only ex- 
ceptions in the policy were “murder or suicide, sane or insane not included.” 
The court, in holding that the assured came to his death by external and vio- 
lent means which were to be regarded as “accidental means,” as far as he was 
concerned, said: 

“Experience convincingly teaches that the hazards incident to many lawful 
employments other than war are such that it is to be expected that some of 
those engaged therein will be injured or killed. If an accident policy contains 
no provision excepting such hazards, and by chance, without the insured’s de- 
sign, consent, or co-operation, he is injured or killed as a result of a hazard in- 
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cident to his occupation, his injury or death properly may be said to have been 
caused by accidental means. While it was to be expected that some of the 
soldiers engaged in the military operation in which the insured was engaged 
when he was killed would be injured or killed, it is not to be denied that it was 
by chance that Lieut. Allison’s person was in the path of-the piece of shrapnel 
which caused his death. He would not have been injured or killed by that mis- 
sile, but for the accidental or fortuitous circumstance that his person happened 
to be in its path. It was chance which determined that he was the soldier who 
was the victim of that stray missile. * * * Whether the injury or death 
of a particular soldier is a consequence of his participation in a battle ordinarily 
depends on his happening to be or not to be in the path of a missile of war. 
It cannot well be said that the wounding or killing of any particular soldier 
belonging to a force going into battle is so far a natural and to be expected 
consequence of his so being exposed to danger as to prevent a casualty happen- 
ing to him properly being regarded as within the category of accidents.” 

When these several but harmonious definitions of the foregoing phrase are 
considered, it will at once be apparent that the term “accidental means” de- 
pends for its application upon the facts of each particular case; since what 
would be an unusual or improbable consequence, an unexpected or unforeseen 
occurrence in one set of circumstances in which the assured might be placed, 
would be but the usual, the expected, and in all human probability the foreseen 
consequence affecting the assured in another set of circumstances. This rea- 
soning has especial application to accident insurance, and particularly to the 
sort of occupational accident insurance with which we are concerned in the 
instant case; for it must be apparent that, while the result of the exposure of 
the ordinary or unsafeguarded individual to the infection of a virulent, commun- 
icable disorder would have as its usual and expected consequence infection and 
the contraction of the disorder, such would not be at all, or at most, the un- 
usual, improbable and unexpected consequence of the exposure of the exper- 
ienced and safeguarded physician or nurse in a modern hospital to the same 
disorder. The insurer in the instant case, in the acceptance of this risk and 
the issuance of this policy to the insured, knowing the occupation in which she 
was and was to be engaged, must be held to have contracted with the fore- 
going facts, grounded in human experience, in view; and hence to have con- 
templated as embraced within the phrase “accidental means” the possible 
hazard of infection from such contagious or communicable disorders as it might 
fall to the lot of this graduate nurse to treat in the usual course of her calling. 
In point of fact, were the rule of interpretation of this clause in accident pol- 
icies, that insisted upon by the appellant herein, the elements of skill, watch- 
fulness, and the use of preventives against contagion which in modern hos- 
pitals render infection, especially among physicians and nurses, a rare and un- 
usual occurrence, would only serve to defeat a recovery upon such policy by 
furnishing evidence that the hazard of infection was in every such case ex- 
pected and foreseen. The result would inevitably be that physicians, hospital 
attendants, and nurses would be beyond the pale of protection under the terms 
of accident policies such as is presented in the case at bar. 


[3] Having thus cleared the way for a review of the circumstances of the 
particular case as educed at the trial, we find the following to be the prac- 
tically undisputed facts of the instant case. The assured, Mary Evelyn Moore, 
was, at the time of the issuance to her of this accident policy, a graduate 
nurse who, for the period of three years prior to February 4, 1922, had been 
actively engaged in the practice of her profession. At the time of her en- 
gagement on the above date to attend one Walter J. Hesse, a patient in the 
University of California Hospital, as a day nurse, she was, according to the 
testimony of the physicians and other persons who knew her, “a large, robust, 
and very healthy looking woman” of the age of 30 years, and was one who 
“made the impression of being exceptionally strong and having a good phy- 
sique.” She was thus exceptionally qualified to resist infection from commun- 
icable disorders. As to her habitudes as a nurse, with respect to precautions 
taken by her to avoid infection in the treatment of patients committed to her 
charge, her roommate, Mrs. Allen, who was also a nurse and was frequently 
associated with her in the nursing of patients, testified that— 

“She was extremely careful, and often on cases she didn’t know even to 
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be infectious she would go to the dressing room and gargle her throat every 
little while. She took these precautions more frequently than I would and 
many of the other nurses; more frequently than I thought was really neces- 
wr a was her habit to do that.” 

Lisser testified: 


fae had nursed a number of my cases during this period of two years that 
I testified to that I knew her as a nurse. From my observation:in the two 
years she nursed for me from time to time she certainly observed the usual 
precautions so as to protect her own health when in attendance yen patients 
where carelessness on her part might affect herself.”. 


The foregoing testimony was uncontradicted, and would seem to be suffi- 
cient to justify the inference that, in the exercise of her duties in the care of 
the patients intrusted to her on that and the following days, she made use 
of those precautions to which she was habituated in order to avoid injury from 
infection to herself. The patient, as it later appeared, was suffering from a 
streptococcic infection scientifically known as streptococcus hemalyticus, and 
popularly known as blood poisoning. This infectious disorder according to the 
testimony of the physicians, is fairly common, and can be communicated from 
an infected person through inhalation by another of the infected organisms ex- 
haled by the infected person. The attendance of the nurse upon her patient 
began in the morning of the day of her employment. There is no evidence 
as to just when she became informed of the dangerous nature of her patient’s 
disorder, but there is evidence that the physician in charge of the case was 
not sure that it was a case of streptococcic infection until late in the afternoon 
of that day, when the laboratory reports were received. It cannot in reason 
be assumed that the nurse would know more or be informed earlier than the 
physician as to the dangerous nature of the case, or that she was or would 
have been put upon notice of the need of extraordinary precautions for her 
own safety prior to the time late in the afternoon of the first day when Dr. 
Berwick, upon receiving the laboratory tests and being thus for the first time 
definitely informed of the danger of infection, instructed her to take precau- 
tions to protect herself from becoming infected. There is evidence in the record 
that on the evening of that day the insured told her roommate that “she was 
afraid of this case that she was on, the Hesse case, and that she was complain- 
ing of a chill, and she was afraid of it.” This evidence only tends to show that 
at some time during this first day she had caught the infection, and the proba- 
bilities would seem to be that it was prior to the time late in the afternoon 
when she was for the first time informed by the physicians as to the dangerous 
and infectious nature of her patient’s malady. 

There is certain other evidence in the case which has an important bearing 
upon the question as to whether the insured’s contraction of this infectious 
disease was the expected or unexpected, the usual or unusual, consequence of 
her exposure to infection. This evidence shows that during this first day of 
the patient’s admission to the hospital numbers of persons came and went 
through the room in which he was lying, and that none of these, with the ex- 
ception only of this nurse, contracted his disorder. The physicians in charge 
of the case, the relations and friends of the patient, his brother, the brother- 
in-law of his sister, her sister-in-law and her husband, a friend and her daugh- 
ter, and last but not least the sister, and also the fiancee of the patient, who 
were with him day and night, the former of whom “sat close enough to him 
to hold his hand,” and the latter of whom hung over him almost constantly, 
kissing and fondling him, until finally warned by the physician to desist—the 
fact that none of these persons who, with the exception of the physicians were 
safeguarded by no precautions, and who exercised none of the nurse’s habitual 
and expert care in the avoidance of infection, did not become infected, furnishes 
cogent evidence tending to show that the danger of infection was not the usual 
or probable or expected consequence of exposure to the patient’s communicable 
disorder, but was, especially in the case of this careful, skillful, experienced, 
and unusually cautious nurse an altogether unexpected and unusual consequence 
—a casualty in fact from the direct effect of which she came to her death. 
There is also present in the record the evidence of the physician in charge 
that the patient was subject to sudden, unexpected, and explosive fits of cough- 
ing during which the patient was delirious, and during which the germs of his 
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disease would be propelled into the face of any one who might be bending 
over him. Both the patient and the nurse are dead, and we have no means 
of knowing under just what conditions or at what moment the faithful nurse 
received into her system the germs which caused her infection; but, since the 
only assault which the appellant herein makes upon the judgment of the trial 
court is that the findings upon which it is based are not supported by the evi- 
dence, we are entitled to indulge in every reasonable inference which may be 
drawn from the uncontradicted evidence in the case in support of the findings 
and judgment of the trial court; and from the facts as above set forth show- 
ing that the assured was an educated, experienced, skilled, and habitually an 
unusually careful nurse, and from the fact she was not informed by the phy- 
sicians in charge as to the virulent nature of her patient’s disorder until late in 
the afternoon of her first day’s attendance upon him, and from the fact that 
the patient was subject to sudden, unexpected, spasmodic, and explosive fits 
of coughing, which would propel the germs of his disease into the face of one 
who might at the time be ministering to him in his delirious and semiconscious 
condition, we are of the opinion that the inference is a reasonable one to be 
drawn from such evidence that it was in some such unexpected paroxysm of 
the patient that the germs carrying infection were communicated to the as- 
sured, notwithstanding her professional and habitual precautions. 

The appellant herein assails the doctrine declared in the case of Horton 
v. Travelers’ etc., Co., supra, in so far as it is decided therein that the intro- 
duction into and action of disease-bearing bacteria upon, the tissues of the hu- 
man system constitutes a bodily injury within the meaning of that term as 
used in accident insurance policies. We are, however, satisfied with the sci- 
entific and legal correctness of the doctrine declared in that case and of the 
exact application thereof to the facts of the case at bar. The appellant also 
makes the contention that the fact that the deceased nurse did not wear a 
gauze mask while in attendance upon her patient negatives the implied find- 
ing of the trial court that the nurse properly performed her functions as a 
careful and skillful nurse; but upon this matter the evidence is quite in con- 
flict as to whether the wearing of a gauze mask affords any substantial pro- 
tection to doctors and nurses in cases of communicable disorders; and, this, 
being so, the findings and judgment of the trial tribunal ought not for that rea- 
son be disturbed. 

We have carefully examined the cases cited by the appellant in support of 
its contention that injuries sustained by physicians and nurses from contact 
with infectious diseases are not to be held to have been sustained by “accidental 
means,” but we find among these no case wherein recovery upon facts at all 
similar to those herein presented was denied, unless it appeared as a basis for 
such denial, either that the policy expressly exempted the insurer from li- 
ability for bodily injuries happening either directly or indirectly in consequence 
of disease, or in which the terms “external” and “violent” as applied to in- 
juries, and which are omitted from the present policy, were embraced in the 
policies there under review, and were not met by the proofs. An example of 
the first of the foregoing class of cases cited by the appellant is the case of 
Bacon v. United States etc. Ass’n, 123 N. Y. 304, 25 N. E. 399,9 L. R. A. 617, 
20 Am. St. Rep. 748; and an example of the other class which the appellant 
also relies upon are the cases of Smith v. Travelers’, etc., Co., 219 Mass. 147, 
106 N. E. 607, L. R. A. 1915B, 872, and Zack v. Fidelity, etc., Co. (Mo. App.) 
272 S. W. 995. The only exception we have noted to these inapplicable cita- 
tions is that of the case of Ramsey v. Fidelity, etc., Co., 143 Tenn. 42, 223 S. 
W. 842, 13 A. L. R. 651, which it is conceded is in direct conflict with the Hor- 
ton Case. While in the foregoing opinjon we have not undertaken to expressly 
cite and comment upon all of the cases cited by respective counsel in their sev- 
eral briefs, we feel that we have fairly covered and considered the main and 
controlling questions at issue upon this appeal. 

The judgment is affirmed. 

We concur: Preston, J.; Langdon, J.; Seawell, J.; Curtis, J. 


SHENK, J, I dissent. The only question in this case is whether the insured 
came to her death as the result of bodily injury suffered through accidental 
means. The terms of the policy in this respect are plain and unambiguous. 
This policy, however, is dual in its engagements. It is a business women’s dis- 
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ability policy, and as such is subject to the construction placed upon it by the 
main opinion as having been issued by the insurer with full knowledge of the 
hazards of the occupation of the insured. In its other aspect the policy is 
an ordinary contract for indemnity for death regulting from bodily injury suf- 
fered through accidental means. It is with this second aspect of the policy 
that the court is now concerned. Whether the insurance company knew or did 
not know of the hazards of the insured’s employment is of no consequence (in 
the absence of fraud or concealment, which are not involved here), so long as 
the insured came to her death as a result of bodily injury suffered through 
accidental means. The main opinion, it seems to me, has confused these two 
plainly separable and independent phases of the policy. 

I cannot agree that the entrance of a germ into the human body, unac- 
companied by any abrasion or traumatic condition or physical interposition, and 
causing sickness and death, is a bodily injury as contemplated by the insurance 
policy involved in this case. The language of the policy is not unique, but fol- 
lows generally the language of standard health and accident policies. The effect 
of the opinion in this respect is that a disease-bearing germ introduced into the 
respiratory tract by inhalation by any one while in a public conveyance, on 
a public street, in a place of public amusement, in his own home, in fact, in 
any place where human beings are closely enough in contact to be within the 
zone of contagion and unaccompanied by any abrasion or trauma or physical 
interposition, is a bodily injury. In my opinion this holding is introducing into 
the realm of accident insurance a false quantity not contemplated by the in- 
surer or insured, and by judicial fiat has converted the accident insurance con- 
tract into one of health insurance if the insured survive, and into one of life 
insurance in case of death. If such had been the law during the days of the 
influenza epidemic following the close of the World War, it is not difficult to 
imagine what would have happened to accident insurance companies. Claims 
for indemnity on account of death from that and other contagious diseases un- 
der accident insurance policies have not been made for the reason that such 
an application of the term “bodily injury” was never intended. This novel ap- 
plication of the term has not been made in this state, nor, in my opinion, in 
any other jurisdiction where the point was directly involved. ¥ 

The case of Horton v. Travelers’ Insurance Co., 45 Cal. App. 462, 187 P. 1070, did 
not go to the length accredited to it in the main opinion. That case involved 
the sufficiency of the complaint. on a policy almost identical with the present 
one, wherein it was alleged that by the unintentional use of infected dental in- 
struments, virulent disease-bearing germs were introduced into the system of 
the insured. A natural and ordinary result of the use of dental instruments is 
an abrasion of some of the tissues of the oral cavity, and such use is always 
accompanied by some manual interposition. The allegations of the complaint 
in that case must have been considered in the light of a matter of such com- 
mon experience. 

Nor does the case of San Francisco v. Industrial Acc. Com., 183 Cal. 273, 
191 P. 26, support the construction placed on the term “bodily injury” by the 
main opinion. In that case it was decided that the definition of the term “in- 
jury” by the Legislature in section 3 of the Workmen’s Compensation Act, as 
adopted in 1917 (Stats. 1917, p. 833), was a definition justifiable under the con- 
stitutional provision providing for workmen’s compensation. The Legislature 
defined the term as follows: 


“The term ‘injury,’ as used in this act, shall include any injury or dis- 
ease arising out of the employment.” 

To hold that the special statutory definition of the term “injury,” made 
for the purpose of putting into effect .the workmen’s compensation provision 
of our Constitution, should be applied to the term “bodily injury” as used in 
accident policies, is, in my opinion, unwarranted. 

Furthermore, as to the particular facts in this case I am unable to agree 
that in the contraction of the disease by. the insured there was that element 
of unexpectedness and surprise essential to prove death by “accidental means.” 
The term “accident,” as used in similar policies, has been given a definition in 
this state that is uniform and without substantial deviation. The term is de- 
fined as “a casualty—something out of the usual course of events, but which 
happens suddenly and unexpectedly and without any design of the person in- 
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jured.” Richards v. Travelers’ Ins. Co., 89. Cal. 170, 26 P. 762, 23 Am. St. Rep. 
455; Price v. Occidental Life Ins. Co., 169 Cal. 800, 147 P. 1175; Southwestern 
Surety Ins. Co. v. Pillsbury, 172 Cal. 768, 158 P. 762; Olinsky v. Railway Mail 
Ass’n, 182 Cal. 669, 189 P. 835, 14 A. L. R. 784. It must be borne in mind that 
the policy here in question does not insure against accidental death but against death 
through accidental means. “A differentiation is made, therefore, between the result 
to the insured and the means which is the operative cause in producing this re- 
sult. It is not enough that death or injury should be unexpected or unforeseen, 
but there must be some element of unexpectedness in the preceding act or oc- 
currence which leads to the injury or death.” Rock v. Travelers’ Ins. Co., 172 
Cal. 462, 465, 156 P. 1029, 1030 (L. R. A. 1916E, 1196). An unbroken line of 
‘cases to this same effect is found in this state. 

In the present case the means through which the fatal malady was con- 
tracted by the insured was neither unusual nor unexpected. There was no ele- 
ment of surprise in coming in contact with the virulent organisms. In fact, 
such contact was foreseen and expected. The insured knew and realized the 
dangers incident to the performance of her duties as an attending nurse and 
by gargling, washing her hands, etc., took precautions to guard against the ef- 
fect of the exposure. The fact that others similarly exposed did not contract 
the disease is not sufficient to prove that the insured contracted the same by 
accidental means. If the other persons present in the room from time to time 
had contracted the malady, there would have been no element of surprise or 
unexpectedness or of the unusual in so contracting the same, for they were all 
advised and warned of the danger to them by reason of their presence in the 
room. That such other persons did not fall a prey to what was all expected 
and anticipated contact with the germs would show no more than that their 
resistance was greater than that of the assured. Effect must be given to the 
plain language of the policy and a distinction made between the result to the 
insured and the means by which that result was brought about. It may be said 
that the result to the assured, namely, illness and death, was unexpected and 
unintentional; but that is far from saying that the means that produced the 
illness and subsequent death were unexpected, unusual, or not anticipated. If 
the insured had suffered an accident or disability by illness from any cause 
and had survived, indemnity for the same would have accrued under the dis- 
ability terms of the policy. But to say that, because this disability was pro- 
vided for in contemplation of her occupation as a nurse, therefore a death 
benefit would accrue when death'was the result of an occupational hazard is 
entirely to disregard the separate and independent terms of the policy relating 
to indemnity for death as the result of bodily injury through accidental means. 

I concur: Waste, C. J 


TIERNEY v. rae CO. OF CALIFORNIA. 
iv. ; 
District Court of Appeal, Second District, Division 2, California. 
March 8, 1928. 
265 Pacific Reporter 400. 

1. INSURANCE—INSURED, KILLED BY AEROPLANE PROPELLER AF- 
TER FLIGHT WAS COMPLETED, WAS NOT PARTICIPATING IN 
~— PRECLUDING RECOVERY ON ACCIDENT POL- 
While policy of life and accident insurance did not cover injuries sustained 

while participating in aeronautics, insured was not killed while participating in 

“aeronautics,” which is the art of navigating the air, where his death occurred 

after he alighted from a flight and in bending over to avoid a wire was struck 

by the propeller of the aeroplane, which was still in motion but plainly visible. 
(For other cases, see Insurance, Dec. Dig. § 451[1].) 


2. INSURANCE—DEATH OF INSURED FROM CONTACT WITH AERO- 
PLANE PROPELLER AFTER FLIGHT WAS COMPLETED HELD 
uses CONSEQUENCE OF HAVING PARTICIPATED IN AERO- 
Where, after completion of flight in aeroplane, insured stepped onto wing 

of plane, and then, in bending over to avoid a drift wire, was struck by the 

propeller as he straightened up, although his death was a sequence of partici- 
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pation in an aeroplane flight, it was not “in consequence of having participated 
in aeronautics,’ within exemption provision of life and accident policy. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Superior Court, Los Angeles County; C. W. Guerin, Judge. 

Action by Emma Tierney against the Occidental Life Insurance Company 
of California. From a judgment for the plaintiff, defendant appeals. Affirmed. 

Duke Stone, of Los Angeles, for appellant. 

Dave F. Smith and Walter T. Casey, both of Los Angeles, for respondent. 

STEPHENS, Justice pro tem. This is an action by the widow upon a life 
or accident policy issued to one William L. Tierney, deceased. Judgment of 
the trial court was for the plaintiff, and defendant appeals upon a bill of ex- 
ceptions. 

But one witness was called by the plaintiff and none by defendant; it hav- 
ing been stipulated that the testimony so given covered the facts relating to 
the circumstances of the accident. The witness testified that he piloted an 
aeroplane which took the insured as a passenger from Venice, Los Angeles 
county, to Marsh field, Riverside county; that the landing was accomplished, 
whereupon, and before stepping from the cockpit, deceased answered ques- 
tions put to him in an ordinary tone of voice, acknowledged an introduction to 
two officers, and, having removed his goggles but not his leather helmet, stepped 
out onto the left wing of the plane and onto the ground, then forward, bent 
over to avoid a drift wire, and as he straightened up was struck by the pro- 
peller, which was still in motion but was plainly visible. Insured died early 
the next day as a direct result of the injury thus received. The witness fur- 
ther testified that the machine had been on the ground five or six minutes be- 
fore the accident occurred, that they arrived over the field at an elevation of 
5,000 feet, and that altitude does affect the eardrums. 

It was further stipulated that the only issue for the lower court to decide 
was whether or not Tierney’s death was within the terms of the insurance 
policy, which insured him against bodily injuries resulting directly and inde- 
pendently of all other causes through external violent, and accidental means, 
when said policy, among other general provisions, provided as follows: 

“This policy does not cover any injury, fatal or nonfatal, sustained by the 
insured while participating or in consequence of having participated in aero- 
nautics.” 

Defendant’s specifications of error are: (1) That the evidence is insufficient 
to sustain the finding that the death of the deceased was not caused while 
participating in aeronautics; (2) that the evidence is insufficient to sustain the 
finding that the death of the deceased was not caused in consequence of hav- 
ing participated in’ aeronautics; (3) that the findings are conflicting; (4) that 
the findings do not sustain the judgment; (5) that the evidence does not 
justify the finding that the aeronautical flight and landing was successfully 
made or completed before the accident.. 

[1] The most approved definition of the word “aeronautics” is that it is 
“the art of navigating the air.” Ency. Brit. (11th Ed.) p. 260; Bew v. Travel- 
ers’ Ins. Co., 95 N. J. Law, 533, 112 A. 859, 14 A. L. R. 983. The authorities sup- 
port the assertion in respondent’s brief that, “when the machine clears the 
earth and returns successfully to the earth, and is resting securely upon the 
ground, the ‘aeronautics—the flight—is completed, and the aeronautics is at 
an end.” It does not seem necessary to further consider appellant’s first spe- 
cification. The evidence does sustain the finding that the death was not 
caused while the insured was “participating in aeronautics.” 


[2] The next question presents apparent rather than real difficulties: Was 
the death caused “in consequence of insured’s having participated in aeronau- 
tics’ ? He had so participated, and he met his death. Was the death caused 
in consequence thereof? The death was a sequence of the participation—that 
is, it followed closely and was connected therewith—but was it in consequence 
thereof? Did the participation cause the death? The Encyclopaedic Diction- 
ary defines “consequence” as “that which follows as the result or effect of 
any cause; that which produces an effect.” The Standard Dictionary defines 
“in consequence of” as meaning “as the result of; because of.” The question 
now presented, to state it both negatively and affirmatively, is not, Did the ac- 
cident happen as a part of the aeronautics? for, as we have seen, the “aero- 
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nautics” had been completed; nor is it, Did the accident happen while the in- 
sured was still a passenger? for the insurance contract says nothing about 
that relation. The question presented is: Did the accident happen as the re- 
sult of or because of that which is now past, “having participated in aeronau- 
tics”? Did the participation cause the death? 

The insured might have met a similar death had he climbed into the cock- 
pit just from curiosity after the plane had landed, in which case he would not 
have participated in aeronautics at all. Upon the completion of the flying and 
as deceased was climbing from the plane he might have been shot by the ac- 
cidental discharge of a revolver in the hands of one of the officers to whom 
he was introduced. To be sure, the doctrine of chances would put deceased 
somewhere else. Had he not flown to Riverside county he probably would not 
have been there to climb into the machine or out of it; but by reason of this 
improbability can it be argued that, because he was there by flight, that the 
flight caused the accident? The question answers itself: The flight was not 
the proximate cause, but there was the intervening act of the deceased in his 
poor judgment in so conducting himself after climbing out of the machine as 
to be struck by the propeller. 

In McAllister v. Tennessee, etc., Insurance Co., 17 Mo. 306, the insurance 
policy on a river steamer contained the following exemption or exception: 

“Nor will the company be liable for any loss or damage arising from the 
bursting of the boilers, collapsing of flues or breaking of boilers, unless from 
unavoidable external cause or from any consequences resulting therefrom.” (Italics 
ours.) 

A boiler burst without an unavoidable external cause, tore away part of the 
deck, which fell into the furnace, and the boat was destroyed by fire. The pol- 
icy covered fire damage, but the court declared that the loss was a consequence 
resulting from the bursting boiler and was within the exception, and held that 
no liability attached to the insurance company for the loss. In the instant case 
the policy contract covered the accident, as in the cited case the policy covered 
the fire. It excepted any benefit from the policy for injury which should hap- 
pen because of participation in aeronautics, just as the policy in the cited case 
referred to excepted any injury because of a boiler explosion. The case cited 
is a clear illustration of an exception which is effective to release an insurance 
company from liability for an accident which otherwise would have been within 
the policy; and the reason it was outside the policy is not because the fire oc- 
curfed after the explosion, but because the fire occurred because of the explo- 
sion. 

In Orient Mutual Insurance Co. v. Adams, 123 U. S. 67, 8 S. Ct. 68, 31 L. 
Ed. 63, the insurance policy provided that the insurance company should be 
free from any liability for loss to a river boat “occasioned by * * * the 
derangement or breaking the engine or machinery, or any consequence result- 
ing therefrom, unless the same be caused by unavoidable external violence.” 
The boat was tied up for repairs to a mud valve. To effect this repair, it 
was customary to blow off the steam. While the steam was off, the captain ordered 
the craft loosed, and, since there was no power with which to control her, she 
washed helplessly over a fall and was damaged. We quote: 

“The next assignment of error is that the court erred in ruling that the loss 
was not within the express exceptions of the policy. The specification, under 
this assignment, is that the loss was the consequence of the derangement of 
the mud valve, and therefore within the exception that the company should be 
free of all claim for loss or damage occasioned by ‘the derangement or breaking 
of the engine or machinery, or any consequence resulting therefrom.’ The ‘con- 
sequence’, here referred to is an immediate or proximate, not a remote conse- 
quence. Even if the mud valve is a part of the machinery of the vessel, within 
the meaning of the policy, its derangement cannot be said to have been the 
proximate cause of the loss.” 

The insurance company was held liable under the policy. This is in principle 
on all fours with the instant case. 


In Wilson v. Travelers’ Insurance Co., 183 Cal. 65, 190 P. 366, the plaintiff 
was insured against injury caused by wreckage of a railway passenger car. An 


exception against recovery upon the policy contained the following clause: 
“* * * Nor shall it cover injury * * from * * * explosives.” Plaintiff 
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entered the passenger car, and an explosion in the toilet room wrecked the car, 
the wreckage injuring him. The company claimed that the circumstances of the 
accident fell under the exception—that plaintiff was injured from an explosive. 
It was held that the defendant company was privileged to frame its contracts of 
insurance in any terms it might choose, and that the established rule of con- 
struction of such contracts requires any ambiguity arising from inapt phraseology 
to. be construed against the company. In this instance the wrecking of the car 
injured the plaintiff. Speaking for the court, Mr. Justice Wilbur said: 

“If we must look for the cause of the injuries to the first cause, it would 
never be the wreckage of the car, which is itself a result, and not a cause. 
* * * Although the explosion was the proximate cause of the injury, it was, 
by the peculiar terms of the policy, made a remote cause.” 

The peril insured against was not connected in any way with the exception. 
The policy aptly insured against injury from wreckage, unconditionally. It ex- 
cepted injuries from explosives, unconditionally. Can it be doubted but that the 
insurance company would have been held free from liability if the policy had 
contained the exception, “nor shall it cover injury * * * from * * * ex- 
plosives” or injury in consequence thereof? The cause would have been patent. 
Nor can it be doubted that the insurance company would have been held liable 
if with such an exception in the policy the explosion had not wrecked the car 
but had delayed the train so that it did not make a switch in time to avoid an 
on-coming train, and the insured was injured by the wreck which ensued. 

Faris v. American National Assurance Co., 44 Cal. App. 55, 185 P. 
1035, cites with approval the language used in Williamsburg v. Willard (C. C. A.) 
164 F. 404, 21 L. R. A. (N. S.) 103, as follows: 

“Applying the maxim that in construing the terms of an insurance policy, if 
there be any ambiguity, it must be construed most strongly against the insurers, 
since the language is their own. * * *” 

In the instant case, had the plane landed with a jar which threw the insured 
against the propeller, the injury would have been in consequence of having par- 
ticipated. But the evidence is not to this effect. Of course, the participation 
may have made the insured dizzy, or benumbed his perception, or temporarily 
limited his physical activities to such a degree that he could not appreciate the 
danger, or, seeing it, could not avoid it. In any such case a finding could pro- 
perly be made that the death was “in consequence of having participated in 
aeronautics.” But the testimony given (which was stipulated as correctly stating 
the facts) moved the trial court to find that the death was not caused in conse- 
quence or because of the flight, or, in effect, that none of these or other dis- 
abilities brought on by the flight were present. Certain it is that in view of the 
evidence as it is this court could not disturb this finding. 

Both parties discuss learnedly and at great length the niceties of the proxi- 
mate, dominant, and incidental causes of an effect and cite Hawthorne v. Siegel, 
88 Cal. 159, 25 P. 1114, 22 Am. St. Rep. 2929; A&tna Insurance Co. v. Boon, 95 
U. S. 130, 24 L. Ed. 395; Lehman v. Great Western Acc. Ass’n, 155 Iowa, 737, 
133 N. W. 752, 42 L. R. A. (N. S.) 562; Hall v. National Fire Insurance Co., 115 
Tenn. 513, 92 S. W. 402, 112 Am. St. Rep. 870, 5 Ann. Cas. 777; and U. S. Fidelity, 
etc., Co. v. Blum (C. C. A.) 270 F. 946, 957. While these discussions may be per- 
tinent to this case, we think there is no need of analyzing them, as the trial court 
upon competent evidence has found that the flight, although proximately pre- 
ceding the injury, did not cause it. 

They also discuss when and under what circumstances a person is a pas- 
senger of a public conveyance. The decision in this case does not rest upon the 
principles of damage recovery. In fact we see nothing obstruse or difficult 
about it. At first blush, the flight and the accident being so close together, one 
is apt to confuse the meaning of sequence and consequence. One is apt to 
broaden the word “aeronautics” to include everything concerning and surround- 
ing an airplane and a flight. But the uncertainty clears completely when “aeron- 
autics” is understood to mean only the flight and “inconsequence” to mean the 
cause of a happening. 


Appellant in effect asks us to rule that the exemption in the policy goes to 
a death or injury from any of the intermediary steps taken by an insured from 
the time he contacts the immediate vicinity of an aeroplane before flight until 





Acc. ] McCullough v. Liberty Life Ins. Co. 1121 


he loses such contact after the flight. Herein is confused a public passenger 
carrier’s duty with the exemption in the insurance policy, but the language used 
does not accomplish what appellant contends it does—although it would have 
been easy to have written it so had the company desired. 

There is nothing conflicting in the findings. The evidence supports them in 
their entirety, and the findings support the judgment. 

Judgment affirmed. . 

We concur: Works, P. J.; Thompson, J. 


McCULLOUGH v. LIBERTY LIFE INS. CO. (No. 27877.) 
Supreme Court of Kansas. Feb. 11, 1928. 
264 Pacific Reporter 65. 
(Syllabus by the Court.) 

1. INSURANCE—ORDINARILY, WHERE ONE INTENTIONALLY IN- 
JURES ANOTHER WITHOUT LATTER’S MISCONDUCT, AND UN- 
FORSEEN BY HIM, INJURY IS “ACCIDENTAL.” 

Ordinarily, where one person intentionally injures another without miscon- 
duct on the part of the latter, and unforeseen by him, such injury as to the latter 
is accidental. 

(For other cases, see Insurance, Dec. Dig. § 449.) 


2 INSURANCE—INTENTIONAL KILLING OF ASSURED BY THIRD 
PERSON WITHOUT ASSURED’S CONNIVANCE IS “ACCIDENTAL” 
WITHIN POLICY PROTECTING AGAINST BODILY INJURY 
THROUGH ACCIDENTAL MEANS. 

And where an accident insurance policy provided for payment in the event 
the insured should sustain bodily injury directly and independently of any other 
cause, through external, violent, and purely accidental means, the killing of the 
assured by a third person, though intentional, is deemed accidental within the 
meaning of the policy, if the killing was not brought about by the agency of 
the assured. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


4. INSURANCE—WHERE ASSURED WAS KILLED BY BANDIT, IN- 
STRUCTION DEFINING “PURELY ACCIDENTAL MEANS” TO BE 
— = DID NOT CONTRIBUTE TO INJURY HELD 
PROPER. 


And further, the instructions considered, and held not to have been im- 
proper. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from District Court, Woodson County; Frank E. Forrest, Judge. 

Action by Carolyn E. McCullough against the Liberty Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 

Stephen H. Allen, Otis S. Allen, and George S. Allen, all of Topeka, for 
appellant. 

G. H. Lamb and W. E. Hogueland, both of Yates Center, for appellee. 

Hopkins, J. The action was one by the wife of Thurlow W. McCullough 
to recover on an accident insurance policy for his death, he having been killed 
by a bandit who robbed the Santa Fé railway station at Iola, where McCullough 
was night operator and ticket agent. Plaintiff prevailed, and defendant appeals. 

The facts, related chiefly by the baggageman, Frank Marks, the only eye- 
witness of the tragedy, were substantially as follows: A train had arrived and 
departed about 5 o’clock on the morning of March 22, 1926. Marks had delivered 
the mail to the mail carrier and had gone into the baggageroom to sleep or rest 
until the coming of another train, which was due at 6:30. The depot is east of 
the main track. He laid down on a truck, and after 10 or 15 minutes heard a 
noise or voices (he thought) on the east side of the depot or in the waiting room 
next to the baggageroom. He got up, went out, and found a man outside the 
waiting room a little distance from the west door. The man threw a flashlight 
on him and then a gun and commanded him to go to the bay window of the 
ticket office, which is on that side of the depot, and open or break the window 
and get the money from the money drawer. 

“Well, I walked up to the center of the window, and somebody shot a shot 
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through that window right over my head. * * * I made a dive for the bag- 
gageroom, and when I got just about to the baggageroom he caught up with me. 
* * * He commenced punching me with the gun again and told me to go back 
there and break that window and get the money. * * 

“He says, ‘If you don’t bring me the money, I am going to kill you. It 
then struck my mind that if he was going to wait for me to bring the. money 
that would be the last he would see of me. I opened the door and went into the 
waiting room, and when I just got a step or two inside I heard another shot. 
I don’t know who fired that shot, and I don’t know from where it was fired. I 
made another step or two, and this bandit then shot twice. He was leaning right 
through the door and shot twice toward the trainmen’s window.” 

(The trainmen’s window was in the ticket office where McCullough was then 
located.) 

Marks, according to his story, then made his escape and ran to a nearby 
house (Ralston’s the day ticket agent’s residence). He heard another shot as 
he was running away and still another after arriving at the house. The officers 
were summoned, and several men within a few minutes returned to the railway 
station. McCullough was found lying on his back in the ticket office, the tele- 
phone in one hand, the receiver in the other, one bullet through his temple, and 
another through his heart. The latter wound apparently had been inflicted after 
he was lying on the floor, as the bullet was found on or in the floor directly 
under his back where it had gone through his body. 

The question for consideration is whether, according to the terms of the 
insurance policy, the death of the insured occurred by accidental means. A 
pertinent part of the policy reads: 

“Part 1. In the event the insured while this policy is in force shall sustain 
personal bodily injury, which is effected directly and independently of any other 
cause, through external, violent, and purely accidental means and which shall 
leave some visible mark and which injury causes. * * * 

“Part 2. For any one of the following specific total losses described in this 
paragraph which shall result solely from injury as described in part 1, within 90 
days from the date of the accident, the company will pay in lieu of any other 
indemnity: Life: * * * The principal sum.” 

The petition alleged that: 

“The insured was without fault on his part, by violent and purely accidental 
means, killed by bandits and persons unknown to this plaintiff in an attempt 
and the consummated robbery of the Santa Fé Depot at Iola, March 22, 1926.” 

The defense was: 

“That at the time of the killing, the insured made an attack upon the bandit 
who was attempting to rob the office of the company by firing at him [the bandit] 
with a gun or pistol, and in making such attack, he [the insured] assumed the 
risk of death, and his death was the direct result of such attack.” 

No evidence was introduced to support the allegations of the defendant's 
answer. The only statements which, at best, might show by inference that the 
insured attacked the robber or made resistance was by the witness Marks that, 
at some time before the tragedy, he talked to the insured about a holdup and 
insured had said that he would defend the place; that he would shoot them 
enough to hurt them; that they would know it when he got through with them, 
although he would not kill them, and “that somebody shot through the window, 
right over his [Marks] head,” and that “he [Marks] said to the robber “he 
didn’t want to be killed by his best friend.” This can hardly be said to have 
been evidence showing an attack by the insured. When he was last seen alive 
by the witness Marks, McCullough was crouching behind the safe in the ticket 
office. No gun or pistol was observed to be in his hand. When he was next 
seen, he was lying on the floor of the ticket office with the telephone and re- 
ceiver in his hands. There was no gun, pistol, or weapon of any kind on or 
about his body or in the room. Marks also testified: 


“T didn’t see McCullough do any shooting there that night or have a revol- 
ver or gun of any kind in his hands. The only time I saw McCullough during 
the trouble was when he was crouching down behind the safe.” 


The plaintiff's theory was that there were two bandits; that the one unseen 
by Marks was on the other side of the ticket office. On its part, the defendant 
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insistently argues that McCullough was the only person in the ticket office; that 
the shots came through the window in the ticket office; and that two empty 
shells were found on the floor of the ticket office by the sheriff. The evidence, 
in our opinion, does not justify the conclusion of the defendant. Marks’ testi- 
mony was that there was a shot (the first) through the window over his head. 
The known bandit behind him could very well have shot over Marks’ head into 
the ticket office at McCullough, and, so far as finding the shells was concerned, 
L. E. Brown testified that he went to the station and found McCullough dead in 
the ticket office; that he did not see any gun in the ticket office. 

“I believe some of them found a couple of shells, but that’s just hearsay 
with me. I didn’t find any shells on the floor. I don’t know where the two 
shells were picked up. I saw them in the sheriff’s possession. I and Mr. Creason 
were the first ones to arrive there.” 

If there was evidence of shells being found in the ticket office and the de- 
fendant deemed it material, that fact should have been shown. In any event, 
we do not deem the question of sufficient importance to reverse the case for 
the purpose of ascertaining the fact as to whether or not the insured offered re- 
sistance. The fact is clear that, with the telephone in one hand and the receiver 
in the other, he could not have been offering much resistance at the time of 
the fatal shots. 

[3] The defendant complains of the refusal of the court to submit special 
questions as follows: 

“(1) What was the bandit’s purpose of killing McCullough?” 

“(3) Who fired the first shot?” 

“(6) Who fired the second shot?” 

“(8) Could McCullough have avoided injury by delivering the money to 
the bandit?” 

Other than as stated, there was no evidence introduced pertinent to the 
first question. The only rational inference from the evidence adduced was that 
the bandit’s purpose was robbery. Any other answer would have been based on 
mere conjecture. If the question had been submitted and the jury had answered, 
“Robbery,” how, could the answer have aided the defendant’s case? The second 
and third question were companions. An answer thereto would have been little 
more than a guess. The evidence did not justify an answer that McCullough 
fired the shots. Therefore the jury, in our opinion, could have made but one 
answer, “We do not know.” There was no evidence on which an answer to the 
fourth question could have been predicated, no evidence of a demand on Mc- 
cullough to deliver the money or to do any other act. Under all the circum- 
stances, it made no difference since the bandit killed McCullough. Therefore 
the defendant was not prejudiced by refusal of the court to submit the question. 

[4] Complaint is made of the instructions, and especially of the ninth, which 
reads: 

“You are further instructed that the court defines the words ‘purely acci- 
dental means’ to be that the insured had no part in it and did not contribute 
anything toward inflicting the injury, and the court further defines the words 
‘purely accidental means’ not broad enough to permit the defendant company 
to put the construction upon said words that the bandit intentionally inflicted 
the injury. It is conceded that the bandit intentionally inflicted the injury upon 
the insured which resulted in the death of the insured, and, so far as his death 
is concerned, you are instructed that it was by ‘purely accidental means.’ ” 


The instructions, taken as a whole, were not, in our opinion, improper. The 
words “accident” and “accidental means,” as used in insurance policies, have 
been the subject of many definitions by the courts. Many policies have provi- 
sions exempting companies from liability in case the insured is injured “by his 
own act or the act of another.” Some of the cases cited by the defendant were 
where the company did not insure against the “act of another.” 


{1, 2] Numerous other cases are cited supporting its theory, too many to here 
analyze. They were, no doubt, selected from almost a wilderness of cases in 
which varying facts and situations have been applied to varying principles. We 
think the better rule is that, if one person intentionally injures another without 
misconduct on the part of the latter, and unforeseen by him, such injury as to 
the latter is accidental. 
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In Gilliland v. Ash Grove Lime & Portland Cement Co., 104 Kan. 771, 773, 
180 P. 793, 794, it was said: 

“The word accident does not have a settled legal signification. It does have, 
however, a generally accepted meaning, which is the same whether considered 
according to the popular understanding or the approved usage of language. An 
accident is simply an undesigned, sudden, and unexpected event, usually of an 
afflictive or unfortunate character, and often accompanied by a manifestation of 
force. The word ‘undesigned’ must not be taken too literally in this connection, 
because a person may suffer injury accidental to him, under circumstances which 
include the design. of another.” 

In Stark v. Wilson, 114 Kan. 459, 219 P. 507, this court considered the question 
whether the stabbing of a street car conductor by a passenger without cause on 
the part of the conductor was an accident, within the meaning of the Workmen’s 
Compensation Act. Laws 1911, c. 218, as amended. It was said: 

“In this instance the conductor was without fault, and so the assault must 
have been the result of innate malevolence, provoked by the fact, not that he 
was Orville Stark, but that he was conductor of the car. Therefore, the court 
holds the workman lost his life through personal injury by accident arising out 
of his employment, within the meaning of the Workmen’s Compensation Act.” 

5 Joyce on Life Insurance 4956, 4957, par. 2863a, contains an instructive chap- 
ter on accident, as applied to cases of insurance, wherein quotations are made 
from various courts. Accidents are described as of two kinds: First, those that 
befall a person without any human agency, as for instance, a person being killed 
by lightning, etc. Second, those that are the result of human agency. This class 
he divides into four subdivisions: 

“* * * Fourth. If one person intentionally injures another, which does 
not result from an encounter or misconduct of the latter, but was unforeseen by 
him, such injury as to the latter, although intentionally inflicted by the former, 
would be accidental. When the injury is not the result of the misconduct or 
the participation of the injured party, it is to him accidental, although inflicted 
intentionally by the other party” (citing Hutchcraft Executors v. Travelers’ Ins. 
Co., 87 Ky. 300, 301, 8 S. W. 570, 571 [12 Am. St. Rep. 484]). 

“An injury brought about designedly by another and occurring without the 
assured’s agency.” Maloney v. Maryland Casualty Co., 113 Ark. 174, 167 S. W. 
845. 

“Death caused by fall or blow struck by a third person under a policy against 
injuries or death caused through external, violent and accidental means.” Rich- 
ards v. Travelers’ Ins. Co., 89 Cal. 170, 26 P. 762, 23 Am. St. Rep. 455. 

“Being waylaid and killed by robbers where the insured, a bank cashier, was 
shot and killed by a person attempting to rob the bank, and it is immaterial 
that as to the insured the injury was unexpected and unforeseen.” ‘Travelers’ 
Protective Ass’n v. Fawcett, 56 Ind. App. 111, 104 N. E. 991. 

The same author, Joyce, holds that death by assassination and murder are 
both accidental, and that the killing by a third person of an insured person, 
without the latter’s connivance or foreknowledge, is held to be accidental, citing 
American Accident Co. v. Carson, 99 Ky. 441, 36 S. W. 169, 34 L. R. A. 301, 59 
Am. St. Rep. 473. See, also, Supreme Council of the Order of Chosen Friends 
v. Garrigus, 104 Ind. 133, 3 N. E. 818, 54 Am. Rep. 298; Ripley v. Railway Pas- 
sengers’ Assur. Co., 20 Fed. Cas. 823, No. 11854; Mabee v. Continental Casualty 
Co., 37 Idaho, 667, 219 P. 598, 37 A. L. R. 348; Railway O. & E. Association v. 
Drummond, 56 Neb. 235, 241, 76 N. W. 562; Insurance Co. v. Bennett, 90 Tenn. 
256, 16 S. W. 723, 25 Am. St. Rep. 685; Button v. American Mutual Accident As- 
— 92 Wis. 83, 65 N. W. 861, 53 Am. St. Rep. 900; 14 R. C. L. 1260 § 437; 1 C. 

. 431. 
The judgment is affirmed. 
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BEELER v. CONTINENTAL CASUALTY CO. (No. 27889.) 
Supreme Court of Kansas. March 10, 1928. 
265 Pacific Reporter 57. 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE HELD FOR JURY ON QUESTION WHETH- 
ER NOTICE 17 MONTHS AFTER TIME FIXED IN ACCIDENT 
POLICY WAS AS SOON AS REASONABLY POSSIBLE. 

Under the authority of Beeler v. Continental Casualty Co., 121 Kan. 642, 249 


P. 579, the demurrer of the defendant to the evidence of the plaintiff was pro- 
perly overruled. 


(For other cases, see Insurance,-Dec. Dig. § 668[14].) 


3. INSURANCE—SUBMITTING QUESTION WHETHER INSURER WAS 
PREJUDICED BY NOT RECEIVING NOTICE OF INDEMNITY CLAIM 
UNTIL 17 MONTHS AFTER INJURY HELD NOT ERROR. 

There was no error in submitting to the jury question No. 3 as set out in 
the opinion. 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 


4. INSURANCE—VERDICT FOR $2,345 HELD NOT EXCESSIVE IN VIEW 
OF RATE OF INDEMNITY AND TIME DURING WHICH INSURED 
WAS TOTALLY AND PARTIALLY DISABLED. 

. The verdict of the jury and the judgment rendered thereon were not exces- 

sive. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from District Court, Montgomery County; J. W. Holdren, Judge. 

Action by Elmer Beeler against the Continental Casualty Company. From 
a judgment for the plaintiff, defendant appeals. Judgment modified; and as 
modified affirmed. 

W. N. Banks, O. L. O’Brien, and Walter L. McVey, all of Independence, for 
appellant. 

Chester Stevens, of Independence, for appellee. 

MarsHALL, J. Plaintiff recovered a judgment for $2,345 on an accident in- 
surance policy issued by the defendant to the plaintiff. The defendant appeals 
from the judgment against it. The plaintiff appeals from the judgment of the 
court refusing to allow interest from the time the defendant was notified of 
the accident and injury to the plaintiff until the verdict was returned. 

This is the second appearance of this case in this court. The former opinion 
will be found at Beeler v. Continental Casualty Co., 121 Kan. 642, 249 P. 579. 
That appeal was from a judgment in favor of the defendant on its demurrer to 
the evidence of the plaintiff. The judgment was reversed, and a new trial was 
directed. 

[1] 1. At the close of the evidence for the plaintiff on the trial from which 
this appeal is taken, the defendant demurred to the evidence of the plaintiff. 
That demurrer was overruled. Of that order, the defendant complains and 
argues that the question is presented on a set of circumstances which rendered 
the former decision of this court uncontrolling. This necessitates a recital of 
some of the facts shown by the evidence introduced on the second trial. The 
plaintiff was operating an oil and gas well supply house and had been so doing 
for a number of years. On May 8, 1922, while attempting to sell some pipe to 
a customer, the plaintiff slipped and fell and struck his back on some 8-inch pipe. 
He got up and continued his work until the 29th day of May, when he became 
ill. On that day, he consulted a physicin and was treated by him for biliousness. 
That treatment was followed for a few days, when the plaintiff again visited the 
physician, who again examined the plaintiff and again stated that the plaintiff’s 
illness arose from biliousness and continued to treat him therefor. Shortly there- 
after, the plaintiff went to another physician, who examined him and stated that 
he was suffering from malaria and treated him therefor. The plaintiff did not 
receive any benefit from the treatment of either of those physicians. After the 
consultation with the second physician, the plaintiff went to Kansas City, Mo., 
for treatment by physicians at that place. He was there examined, and the 
physicians there stated that the cause of the plaintiff’s illness was his tonsils, 
which were somewhat affected. They were removed, but the plaintiff did not 
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improve. He returned to his home at Independence, Kan., where he consulted 
with and was treated by an osteopathic physician, who stated that there was a 
slight misplacement of some of the plaintiff’s vertebrae. 

Treatment was given by the osteopath for that condition, and the plaintiff im- 
proved slightly, but continued to be ill. Afterward, he went to Guthrie, Okl., 
and was there treated by a chiropractic physician, who stated that there was 
some misplacement of the vertebrae. The plaintiff improved under that treat- 
ment. After a number of months, the plaintiff was able to return to his work. 
When he returned to his work, he concluded that the cause of his injury had 
been his fall on the pipe. He immediately wrote the defendant, notifying it of 
that fact. That was on October 10, 1923, 16 months after the accident had oc- 
curred. Until that notice was given to the defendant, the plaintiff had not at- 
tributed his condition to the injury sustained by him in his fall and had not 
believed that the fall had caused that condition. 

The policy on which the plaintiff seeks to recover contained the following 
provision: 

“Written notice of injury on which claim may be based must be given to the 
company within 20 days after the date of the accident causing such injury. In 
event of accidental death, immediate notice thereof must be given to the com- 
pany.” 

The policy also provided that: 

“Failure to give notice within the time provided in this policy shall not in- 
validate any claim if it shall be shown not to have been reasonably possible to 
give such notice and that notice was given as soon as was reasonably possible.” 

1. The defendant contends that the provision of the policy concerning notice 
was not complied with, and that for that reason the demurrer to the evidence of 
the plaintiff should have been sustained. While the evidence of the plaintiff 
on the present trial differed in slight particulars from the evidence introduced 
on the former trial, yet the facts which that evidence tended to prove are sub- 
stantially the same as those which the evidence on the former trial tended to 
prove, so much so that the declaration cf law stated in Beeler v. Continental 
Casualty Co., 121 Kan. 642, 249 P. 579, became the law of this case. This court 
there said: 

“In an insurance policy which indemnified the holder against accidental 
injuries, and required the holder to give notice to the insurance company within 
20 days after the date of any accident causing an injury to the insured, but 
where the policy also provided that ‘failure to give notice within the time provid- 
ed in this policy shall not invalidate any claim if it shall be shown not to have 
been reasonably possible to give such notice and that notice was given as soon 
as was reasonably possible,’ it is held, under the evidence and peculiar circum- 
stances narrated in the opinion, the question whether plaintiff gave notice of 
his accident and injury as soon as was reasonably possible was one of fact for 
the determination of a jury and not subject to disposition as a matter of law.” 


The demurrer to the evidence was properly overruled. 
[2] 2. The defendant complains of certain instructions. It says: 


“No. 7 is erroneous and prejudicial for the reason that it does not correctly 
state the facts and assumes to state that plaintiff’s injury commenced immedi- 
ately, when in fact plaintiff admitted both in his petition and his evidence that 
he went about his business for a period of 21 days before he realized that there 
was anything the matter with him. 


“Nos. 11, 12, and 13 are erroneous, as they do not state the law correctly. 


“No. 14 is erroneous and prejudicial, as it attempts to single out and point 
out part of the evidence most favorable to the plaintiff and without reciting the 
evidence correctly pertaining to the matter.” 


The instructions complained of cover six printed pages of the abstract. In- 
struction No. 7 stated the plaintiff's claim concerning his fall and his injury. 
Instruction No. 11 quoted the part of the policy which concerned total disability 
and stated the conditions under which total disability would apply. Instruction 
No. 12 set out the part of the policy concerning partial disability, and stated the 
conditions under which partial disability would apply. Instruction No. 13 defined 
the terms “immediately,” “at once,” and “from the date of the accident,” and 
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stated the conditions under which the jury could find that the plaintiff had been 
totally disabled. 

Instruction No. 14 recited some of the facts which the plaintiff’s evidence 
tended to prove, and then stated to the jury: 

“In this connection, you are instructed that whether the plaintiff believed or 
had reasonable cause to believe that his sickness and illness was the result of said 
fall or not are for you to determine under all of the facts and circumstances of 
this case, and in determining this fact you may take into consideration the state and 
condition of plaintiff's health at and immediately before the accident or fall, if you 
find that he sustaned such a fall, as alleged by him, his conduct and treatment there- 
after, the diagnosis of the various physicians and surgeons who examined and treat- 
ed him, and all other facts and circumstances shown by the evidence which throw 
any light upon the determination or ascertainment of the cause of his illness; and if 
you believe and find from the evidence that plaintiff sustained a fall as alleged by 
him, and that said fall was severe, but that at the time he suffered no serious results, 
but later became ill, that he consulted physicians and surgeons with reference to his 
illness and the cause thereof, and that plaintiff did not in fact believe until on or 
about the 10th day of October, 1923, that his illness and suffering had been caused 
by said fall, and that he acted in good faith, and that under all of these facts and 

circumstances he did give notice as soon as was reasonably possible to the defend- 
ant, your verdict will be in favor of the plaintiff and against the defendant; and if 
you do not so find and believe, your verdict will be for the defendant.” 

No good purpose will be served by further analyzing the instructions. After 
a careful examination of them, no reversible error is found in any of them. 

[3] 3. The defendant says: 

“The court by submitting to the jury question 3 led the jury to believe that 
it did not make any difference about the notice unless the defendant were in 
some way prejudiced.” 

Question No. 3 and the answer thereto read as follows: 

“Was the defendant prejudiced in any manner by not receivirig notice of 
plaintiff’s claim for indemnity until about the 10th or 12th of October, 1923? 
A. No.” 

The defendant issued to the plaintiff a policy of accident insurance. It 
provided that written notice of injury must be given to the defendant within 
20 days after the accident causing the injury, unless it was shown that it was 
not reasonably possible to give such notice and that notice was given as soon 
as it was reasonably possible. The plaintiff suffered an accident. He did not 
know that he was injured thereby and did not definitely learn that fact for a 
long time thereafter. As soon as he learned that he had been injured by the 
accident, he notified the defendant. The court is unable to perceive wherein 
the defeydant was in any way prejudiced by the delay in giving the notice so 
long as such notice was given according to the terms of the contract. Under 
the rule declared in Beeler v. Continental Casualty Co., 121 Kan. 642, 249 P. 579, 
it was for the jury to say whether or not notice had been given as required by 
the policy. 

[4] 4. The defendant argues that the judgment was excessive and that the 
court erred in refusing to reduce it. The judgment was rendered for $2,345, 
which did not include interest. The policy provided for the payment of a weekly 
indemnity of $35 during the period of total disability and for the payment of one- 
half that amount during the period of partial disability. Concerning total dis- 
ability and partial disability, the jury answered special questions as follows: 

“Q. 6. If you find that plaintiff was totally disabled at any time after May 


8, 1922, when did such total disability commence and when did it end? A. May 
29, 1922, to August 20, 1923. 


“Q. 7. If you find that plaintiff was partially disabled, when did such partial 
disability commence and when did it end? A. May 8, 1922, to August [May] 
29, 1922, and August 20, 1923, to September 10, 1923.” 

The jury found that the plaintiff was totally disabled for 64 weeks and par- 
tially disabled for 6 weeks. Sixty-four weeks at $35 a week would amount to 
$2,240, and 6 weeks at $17.50 a week would amount to $105, a total of $2,345, the 
amount of the verdict and judgment. 

[5] 5. The plaintiff appeals from the refusal of the court to allow interest 
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from October 18, 1923, to January 24, 1927. About October 18, 1923, the de- 
fendant received notice of the plaintiff's injury. On January 24, 1927, the verdict 
of the jury was returned. The defendant filed a motion for a new trial on Jan- 
uary 25, 1927, and filed a motion for judgment notwithstanding the verdict on 
January 26, 1927. The journal entry of judgment shows that those motions were 
denied on April 19, 1927. On May 10, 1927, the plaintiff filed his motion to be 
allowed interest from October 18, 1923, to January 24, 1927. The action was tried 
at the January term of the district court of Montgomery county in 1927. The 
next term of the district court in that county began on the first Monday in 
March, 1927, and another term began on the first Monday in May, 1927. The 
journal entry of judgment contains the following: 

“Now on this 4th day of June, 1927, the same being one of the judicial days 
of the regular May, 1927, term of the above-named court, the above-entitled 
cause comes on for hearing on a disagreement between the attorneys for the 
respective parties upon the claim of the plaintiff for interest at the rate of 6 
per cent. per annum from the 18th day of October, 1923, to January 24, 1927, in 
the sum of $459.60, the same to be added to the judgment of $2,345 and ag- 
gregating the total sum of-$2,805.60 [$2,804.60]; thereupon, the claim of defend- 
ant that no judgment was entered in said cause until the 19th day of April, 1927, 
when the motions of the defendant for judgment in its favor and its motion for 
new trial were overruled. The plaintiff appears by Chester Stevens, his attorney, 
and the defendant appears by Banks, O’Brien & McVey, its attorneys, and the 
court, having heard the motion and application of the plaintiff for interest as 
aforesaid, having heard the motion and application of the defendant that inter- 
est on the $2,345 be not allowed to commence until April 19, 1927, and having 
examined his minutes and being fully advised in the premises, finds that the 
plaintiff is not entitled to interest prior to the date when the verdict was re- 
turned, and that judgment should be entered on the verdict as of January 24, 
1927, for $2,345 in favor of the plaintiff and against the defendant, and that said 
judgment should draw interest at the rate of 6 per cent. per annum from the 
24th day of January, 1927; to which ruling adverse to the plaintiff, the plaintiff 
duly excepted, and to which ruling adverse to the defendant the defendant 
duly excepted.” 

The plaintiff did not file any motion for a new trial. The plaintiff’s motion 
to be allowed interest was. not filed until after the term of court at which the 
verdict was rendered had expired and the succeeding term of court had also 
expired and ariother term of court had commenced. 

The action was one to recover money under a contract which stipulated that 
certain sums should be paid under named conditions. Section 41—101 of the 
Revised Statutes provides that interest at 6 per cent. shall be allowed for any 
money after it becomes due. The money which the defendant agree to pay 
became due when it was notified of the accident and injury. 

Section 60—3007 of the Revised Statutes, in part, reads: 

“The district court shall have power to vacate or modify its own judgments 
or orders, at or after the term at which such judgment or order was made * * * 
for mistake, neglect or omission of the clerk, or irregularity in obtaining a 
judgment or order.” 


We quote from Vail v. School District, 86 Kan. 808, 809, 122 P. 885, as fol- 
lows: 

“The statute (Civ. Code, § 596) authorizes the district court to vacate or 
modify its own judgments or orders at or after the term, for mistake, neglect 
or omission of the clerk, or irregularity in obtaining a judgment or order. It is 
argued that after the term ended the court lost control of the judgment and that 
no legal reason existed for setting it aside, and various decisions of this court are 
cited. In Clevenger v. Hansen, 44 Kan. 182, 24 P. 61, the record showed that 
the judgment was entered for a larger sum than the plaintiff was entitled to 
under his petition, and it was held proper for the district court to modify it at a 
subsequent term. In Tobie v. Com’rs of Brown County, 20 Kan. 14, the special 
findings authorized a judgment for $9.33, and the district court erroneously en- 
tered judgment for $129.33, and it was held proper to modify it according to the 
special findings at a subsequent term. In Small v. Douthitt, 1 Kan. (Dass. Ed.) 
317, a judgment was held properly corrected at a subsequent term nunc pro tunc, 
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a mistake having been made in the recital of the amount in default of which the 
sale should be made.” 


In Clevenger v. Hansen, 44 Kan. 182, 24 P. 61, the judgment was obtained 
all 29, 1886, and the application to modify the judgment was filed May 9, 
1888. 


In Tobie v. Com’rs of Brown County, 20 Kan. 14, the date of the rendition 
of the judgment is not shown, but the following language is found in the opinion: 

“At the October term, 1875, the court stated to the counsel of the respective 
parties to the action, that if an application should be made upon the part of the 
board of county commissioners to reduce the amount of the said judgment of 
$129.33 to $9.33, as originally asked for in the motion of the board at the August 
term, the application would be granted. In pursuance of this intimation, at the 
April term, 1876, the defendants in error filed their written motion and applica- 
tion to have the judgment changed and modified in accordance with the special 
findings of fact, which was resisted by the plaintiff in error, and upon the hear- 
ing, the court at said April term, modified the judgment by reducing it to $9.33, 
as the amount of the recovery for damages, and assessed the costs against the 
plaintiff in error; and this change or modification of the judgment is complained 
of.” Page 16. 

In Seeds v. Bridge Co., 68 Kan. 522, 75 P. 480, this court said: 

“Tf the special findings are such as to require the entry of a judgment there- 
on, notwithstanding the general verdict, a judgment entered upon such general 
verdict is irregular and as such may be set aside at a subsequent term of court.” 

In Cooper v. Rhea, 82 Kan. 109, 107 P. 799, 29 L. R. A. (N. S.) 930, 136 Am. 
St. Rep. 100, 20 Ann. Cas. 42, the court declared that: 

“Under the provision (Civ. Code, § 568, subd. 3; Gen. Stat. 1901, § 5054, subd. 
3), that a judgment may be set aside at a subsequent term ‘for mistake, neglect 
or omission of the clerk, or irregularity in obtaining,’ a court may vacate a 
judgment rendered on the pleadings because of a misapprehension as to what 
allegations they in fact contained.” 

hese cases are analogous to the one now under consideration. Under these 
authorities, the court had power to make the requested change in the judgment. 
The plaintiff was entitled to interest on $2,345 at 6 per cent. from the 18th day 
of October, 1923, to the date of the judgment. That interest is shown by the 
record to amount to $459.60. 

The judgment in favor of the plaintiff is modified by increasing the amount 
thereof from $2,345 to $2,804.60, and, as thus modified, it is affirmed. 


HENDERSON v. TRAVELERS’ INS. CO. 
Supreme Judicial Court of Massachusetts. Norfolk. March 15, 1928. 
160 Northeastern Reporter, 415. 

1. INSURANCE—PLAINTIFF, PROVING THAT ILLNESS RESULTED 
FROM EITHER OF TWO ACCIDENTAL CAUSES, MAY RECOVER ON 
ACCIDENT POLICY, THOUGH JURY CANNOT SAY WHICH WAS 
CAUSE. 

If evidence justitfies finding, in action on accident policy, that plaintiff’s illness 
resulted from either of two accidental causes, he may recover on proof that it was 
caused by one or the other, though jury is unable to say which was in fact the cause. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE—“ACCIDENT,” IN ACCIDENT POLICY, MEANS UNEX- 
PECTED HAPPENING WITHOUT INTENTION OR DESIGN. 
“Accident,” as used in accident insurance policy, is a more comprehensive term 

than negligence, and commonly signifies an unexpected happening without intention 

r design. 
(For other cases, see Insurance, Dec. Dig. § 449.) 


3. INSURANCE—ENTRANCE OF WATER INTO INSURED’S EARS AND 
NOSE HELD NATURAL, USUAL RESULT OF HIS INTENTIONAL 
DIVING INTO SHIP’S SWIMMING POOL, SO AS TO PRECLUDE RE- 
COVERY ON ACCIDENT POLICY FOR ENSUING ILLNESS. 

Entrance of water into ears and nose of one diving into swimming pool on deck 
of vessel Acid natural and usual result of his intended acts, so as to preclude re- 
covery on accident policy for ensuing illness; it being matter of conjecture whether 
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germs were previously in his nose or mouth, entered system from some unknown 
source afterward, or were caused to become active or injurious by salt water or 
something else. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


Report from Superior Court, Norfolk County; John D. McLaughlin, Judge. 

Action by Franklin C. Henderson against the Travelers’ Insurance Company. 
A verdict was directed for defendant, and the case reported to the Supreme Judicial 
Court. Judgment for defendant on the verdict. 

M. J. Mulkern, of Boston, for plaintiff. 

A. E. Bent and L. C. Doyle, both of Boston, for defendant. 

SANDERSON, J. This is an action of contract on a policy of accident insurance 
issued by the defendant to the plaintiff insuring him “against loss resulting from 
bodily injuries, effected directly and independently of all other causes, through ex- 
ternal, violent and accidental means.” The evidence tended to prove that the plain- 
tiff, while on a cruise to the West Indies, used a swimming pool located on the deck 
of the vessel, and while diving the water entered his nose and ear; that shortly there- 
after he became ill and later acute mastoiditis developed. The plaintiff sought to 
prove that his trouble came from germs in the swimming pool, and the medical ex- 
perts called by him testified that in their opinion his illness was due to germs re- 
ceived into the plaintiff’s nose from that source. At the close of the evidence the 
jury answered “No” to the question, “Was the disability of the plaintiff caused by 
a germ or germs received into his system from the swimming pool?” and thereupon 
the judge, subject to the plaintiff’s exception, directed a verdict for the defendant 
and reported the case. No objection was made to the submission to the jury of 
this question. 

[1] The plaintiff now contends that the jury should have been permitted to pass 
on the general question whether, as a result of some unintentional, unusual or acci- 
dental happening in connection with the plaintiff’s diving in the pool, germs causing 
his illness were either introduced into his system from the pool or, being already in 
his system, were conveyed to a place where injury resulted. It was not disputed that 
the cause of his trouble was germ infection which had extended from the nasal pass- 
age through the Eustachian tube to the middle ear. If the eidence would have 
justified the jury in finding that the plaintiff’s illness resulted from either of two 
accidental causes, the plaintiff might recover by proving that it was caused by one 
or the other, even though they might not be able to say which was in fact the cause. 
Mooney v. Connecticut River Lumber Co., 154 Mass. 407, 28 N. E. 352; Toy v. 
Mackintosh, 222 Mass. 430, 110 N. E. 1034, Ann. Cas. 1918C, 1188. 

The plaintiff dove into the pool many times on one or two occasions he dove 
awkwardly, and at one time too straight and went to the bottom. He testified that 
on some of these occassions his nose and ears were full of water, but that he did not 
know after which of the dives he noticed this; that it was not uncommon for him 
in his boyhood to get water in his ears when swimming. On the afternoon after 
the last dive he began to feel an illness, which continued until he was required to 
have a mastoid operation. It was the opinion of medical experts called by the plain- 
tiff that he developed a streptococus infection from infected water in the pool; that 
a large number of virulent bacteria injected into the nose would account for his 
illness, and his condition was one that more commonly comes from submersion ‘in 
a public bathing pool than from any other source; and it was possible that salt water 
in the mouth and nostrils might cause germs already there to become active, but that 
the plaintiff's illness was not caused and could not be explained that way because he 
had been perfectly well before and the onset of illness from germs already in the 
system would not be so sudden; that germs of the same kind may ‘be about us all 
the time, being present at times in dust; that they may come from people coughing; 
and that a catarrhal infection or a head cold is sufficient to start the affection. 


The plaintiff contends that the testimony tending to prove that a man might dive 
in such a manner that little or no water would enter the nostrils and that if, through 
some inadvertence, a person strikes the water in an unusual manner, so that his 
mind is not focused on keeping up the air pressure through the nostrils, he may 
get a considerable amount of water into them, when considered in connection with 
the plaintiff's testimony—as to his manner of diving—would justify the jury in 
finding that something unexpected and unintended happened, constituting an acci- 
dent, and this happening resulted in his receiving into his nasal cavity an unusual 
quantity of water which conveyed the germs already there to the place from which 
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oo ultimately entered the mastoid cavity causing the plaintiff's injury and dis- 
ability. 

[2] “Accident,” as the word is used in the policy, is a more comprehensive term 
than “negligence,” and in its common signification the word means an unexpected 
happening without intention or design. Bohaker vy. Travelers’ Ins. Co., 215 Mass. 
32, 33, 34, 102 N. E. 342, 46 L. R. A. (N. S.) 543; United States Mutual Accident 
Association v. Barry, 131 U. S. 100, 121, 9 S. Ct. 755, 33 L. Ed. 60. In the case last 
cited the court said: 

“* * * Tf a result is such as follows from ordinary means, voluntarily em- 
ployed, in a not unusual or unexpected way, it cannot be called a result effected by 
accidental means but that if, in the act which precedes the injury, something unfore- 
seen, unexpected, unusual occurs which produces the injury, then the injury has 
resulted through accidental means.” 

[3] In Smith v. Travelers’ Ins. Co., 219 Mass. 147, 149, 106 N. E. 607, L. R. A. 
1915B, 872, the insured died of spinal meningitis due to the presence of certain germs 
in the brain, which had come from the nose of the insured. The cause could have 
been found to be the inhalation of a nasal douche in a harder and more violent 
manner than usual. The question for decision in that case was whether such an in- 
halation could be found to have caused a bodily injury through external, violent and 
accidental means. The judge held that: 

“There was nothing accidental in the inhalation of this douche. The deceased 
did exactly what he intended to do. This particular act of inhalation, though 
harder or more violent than usual, was not, so far as appears, harder or more vi- 
olent than he intended it to be. There was no shock or surprise during the 
inhalation which made him draw a deeper breath than he intended to draw, 
nothing strange or unusual about the circumstances. The external act was 
exactly what he designed it to be, though it produced some internal con- 
sequences which he had not foreseen. Accordingly there was no bodily injury 
effected through a means which was both external and accidental. But it is only 
for a death resulting from injury: effected through such means that the defendant 
is made responsible by the policy. It is not sufficient that the death or the illness 
that caused the death may have been an accidental result of the external cause, 
= that cause itself must have been, not only external and violent,” but also ac- 
cidental.” 

The jury having found against the plaintiff on his main contention, the case 
falls within the principle of the decision in Smith v. Travelers’ Ins. Co., 219 Mass. 
147, 106 N. E. 607, L. R. A. 1915B, 872. It does not appear that the plaintiff in 
diving awkwardly or otherwise did not dive as he intended; nor does it appear that 
there was anything accidental in the manner of controlling his breath or taking 
other precautions when he went into the water. Upon the evidence the entrance 
of water into the ears and nose was a natural and usual result of the intended 
acts of the plaintiff. Eliminating the pool as the source from which the germs 
came, it is a matter of conjecture whether they were previously in the plaintiff's 
nose or mouth or entered his system from some unknown source after the baths 
were taken, or whether the salt water or something else caused them to become 
active or injurious, or whether his injuries were effected through accidental means. 

The question submitted covered the only issue upon which, as the case was 
tried, the plaintiff could have recovered. 

Judgment for the defendant on the verdict. 


BRINSON v. JEFFERSON STANDARD LIFE INS. CO. et al. (No. 213.) 
Supreme Court of North Carolina. March 21, 1928. 
142 Southeastern Reporter 1. 

INSURANCE—INSURED, LOSING USE OF HAND, ARM AND LEG, AND 

SUFFERING FROM DISEASE INCAPACITATING HIM FROM GAIN- 

FUL OCCUPATION, WAS “WHOLLY DISABLED” WITHIN POLICIES. 

Insured was “wholly disabled,” within disability clauses of insurance policies 
providing for payment on receipt of proof that insured had become wholly 
disabled by bodily injuries or disease and would be prevented thereby from 
following gainful occupation, where, as result of bodily injury, he lost use of 
hand, arm, and leg, and from accident suffered from disease incapacitating him 
from his occupation as a farmer or following other gainful occupation. 

(For other cases, see Insurance, Dec. Dig. § 524.) 
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Appeal from Superior Court, Duplin County; Harris, Judge. 

Separate actions by A. J. Brinson against the Jefferson Standard Life Insur- 
ance Company and against the Union Central Life Insurance Company and 
against the Pacific Mutual Life Insurance Company of California. Actions con- 
solidated. From a judgment for plaintiff against each defendant, defendants 
appeal. No error. 

Actions to recover upon policies of insurance issued to plaintiff by the above- 
named defendants were, by consent of all parties, consolidated for the purpose of 
trial and judgment. 

Each of said policies contains a provision, by the terms of which defendant 
agrees to pay to plaintiff certain sums of money, as stipulated therein, upon 
receipt of due proof that plaintiff has become wholly disabled by bodily injuries, 
loss of reason, or disease, and will be permanently, continuously, and wholly pre- 
vented thereby from pursuing any and all gainful occupations. 

Plaintiff alleges that each of the defendants is liable to him by reason of 
the terms of said provision; this allegation is denied. There is no controversy 
as to the amount which plaintiff is entitled to recover of each defendant, if he 
has become, as he alleges, wholly disabled by bodily injuries or disease, and if he 
is permanently, continuously; and wholly prevented thereby from pursuing any 
and all gainful occupations. 

The issues submitted to the jury were answered as follows: 

“(1) Has the plaintiff, since the 9th day of November, 1925, become wholly 
disabled by bodily injuries or disease, and will he be permanently, continuously, 
and wholly prevented thereby from pursuing any and all gainful occupations as 
alleged in the complaint? Answer: Yes. 

“(2) If so. in what amount is the defendant Jefferson Standard Life Insurance 
Company indebted to plaintiff? Answer: $200. 

“(3) If so, in what amount is the defendant Pacific Mutual Life Insurance 
Company indebted to plaintiff? Answer: $966.66. 

“(4) If sc, in what amount is the defendant Union Central Life Insurance 
Company indebted to plaintiff? Answer: $1,933.33.” 

From judgment on the verdict, that plaintiff recover of each defendant the 
amount of its indebtedness to him, as found by the jury, defendants appealed to 
the Supreme Court. 

Brooks, Parker, Smith & Wharton, of Greensboro, and Stevens & Beasley, 
of Kenansville, for appellants. 

Gavin & Boney, of Kenansville, R. D. Johnson, of Warsaw, and Joseph E. 
Johnson, of Waynesville, for appellee. 


Connor, J. The policies of insurance, upon which plaintiff seeks to recover in 
this action, were issued to him by the defendants herein, prior to November 9, 
1925, the day on which plaintiff sustained bodily injuries as alleged in his com- 
plaint. They were all in full force and effect on said day. Under provisions 
contained in said policies, defendants are liable to plaintiff for the amounts 
determined by the jury, if the plaintiff, as he alleges, became wholly disabled, on 
November 9, 1925, by bodily injuries or disease, and Since said day has been per- 
manently, continuously, and wholly prevented thereby from pursuing any and 
all gainful occupations. 


Defendants assign as error the refusal of the court below to allow their 
motion, at the close of the evidence, for judgment dismissing the action as upon 
nonsuit. 


In support of this assignment of error, defendants cite and rely upon Buck- 
ner v. Insurance Co., 172 N. C. 762, 90 S. E. 897. The policy of insurance in that 
case contained the identical provision as that contained in the policies upon 
which plaintiff in this action seeks to recover. In that case, plaintiff, a fireman 
on a locomotive engine, while his policy was in full force, lost his left hand, as 
the result of an accident. He testified that he had not been able to do any work 
since he lost his hand, and that the only work which he could do was such as 
could be done by a man with only one hand. It was held that he could not 
recover upon the policy, for, although the evidence tended to show that he was 
prevented, by the loss of his hand, from pursuing the occupation of a fireman, 


it failed to disclose a total disability to pursue any and all gainful occupations. 
It is said in the opinion: 
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“The authorities are practically unanimous that under the terms of this policy 
plaintiff cannot recover without showingxa bodily injury that will incapacitate 
him, not only from following his usual avocation of fireman, but also from pur- 
suing any other gainful occupation. The language is too plain and the meaning 
too unmistakable to permit an enlargement of the terms of the contract by con- 
struction. It is unfortunate for the plaintiff, but ‘it is so nominated in the bond.” 

The instant case, however, is readily distinguishakle from Buckner v. Ins. Co. 
In that case, the bodily injury sustained by the plaintiff resulted only in the_loss 
of a hand; there was no evidence tending to show that plaintiff's health had been 
injuriously affected by his bodily injury. Notwithstanding the loss of his hand, 
which prevented him from pursuing the occupation of a fireman, plaintiff was 
able, both physically and mentally, to pursue other gainful occupations, such as a 
man with only one hand could pursue. In this case, however, the evidence 
tends to show that plaintiff, as the result of his bodily injury, has lost, not only 
the use of his hand and arm, but also that of his leg; and further that, in addition 
to his bodily injuries, resulting directly from the accident, plaintiff has suffered 
and is now suffering from a disease, which incapacitates him from pursuing, not 
only his occupation as a farmer, but also any other gainful occupation, in which 
effort, either physical or mental, is required. The decision of this court upon 
defendant’s appeal in Lee v. Ins. Co., 188 N. C. 538, 125 S. E. 186, fully sustains 
the ruling of the court. below upon the motion for judgment as of nonsuit. See, 
also, Taylor v. Southern States Life Ins. Co., 106 S. C. 356, 91 S. E. 326, L. R. A. 
1917C, 910. 

Defendants’ assignments of error, based upon exceptions to the admission of 
evidence, in behalf of plaintiff, cannot be sustained. They present no questions 
which require discussion. We find no error in the rulings of the court to which 
defendants excepted. 

The judgment is affirmed. We find no error. 


SOUTHERN TRAVELERS’ ASS’N v. SHATTUCK. (No.. 3509.) 
Court of Civil Appeals of Texas. Texarkana. Feb. 9, 1928. 
Rehearing Denied Feb. 16, 1928. 

2 Southwestern Reporter (2d) 568. 

2. INSURANCE—PLAINTIFF HAD BURDEN OF PROVING BY-LAWS OF 
ASSOCIATION PART OF CONTRACT GIVING PLAINTIFF RIGHT OF 
RECOVERY (REV. ST. 1925, ART. 4784). 

Membership certificate in mutual accident and health association, organized 
under Rev. St. 1925, art. 4784, providing member was entitled to benefits under 
conditions provided for in articles and by-laws made part of contract, was 
insufficient to sustain any recovery on death of member without proof of portion 
of by-laws involved. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) ‘ 


3. INSURANCE—CERTIFICATE OF MEMBERSHIP IN MUTUAL ACCI- 
DENT AND HEALTH ASSOCIATION, REFERRING GENERALLY TO 
_ ES AND BY-LAWS, HELD VALID (REV. ST. 1925, ARTS. 4784, 
4797). 
Certificate of membership in mutual accident and health association, organ- 

ized under Rev. St. 1925, art. 4784, providing member was entitled to benefits 

under conditions and limitations provided by articles and by-laws, which, together 
with application, were made part of contract, held not void under article 4797, for 
failure to specify or particularize entire subject-matter of insurance by express 
reference to association’s by-laws. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 


4. INSURANCE—MUTUAL ACCIDENT AND HEALTH ASSOCIATION’S 
BY-LAWS ENACTED WITHIN CHARTER ARE VALID (REV. ST. 1925, 
ART. 4784). 

By-laws of mutual accident and health association, organized under Rev. St. 

1925, art. 4784, are valid when enactéd within limits and by virtue of the power con- 

ferred by the charter of the association. 


(For other cases, see Insurance, Dec. Dig. § 54.) 
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5. INSURANCE—BY-LAW PROVISION OF MUTUAL ASSOCIATION, 
EXEMPTING LIABILITY FOR ACCIDENTAL DISCHARGE OF FIRE- 
ARMS IN ABSENCE OF EYEWITNESSES, HELD NOT REPUGNANT 
TO CERTIFICATE (REV. ST. 1925, ARTS. 4784, 4794, 4797). 

Provision in by-laws of mutual accident and health association, organized 
under Rev. St. 1925, art. 4784, exempting association from liability for “accidental 
discharge of firearms when there is no eyewitness except the member himself,” 
held not invalid as repugnant to certificate given under article 4794, giving mem- 
ber benefits subject to articles and by-laws, notwithstanding article 4797, relative 
to contents of certificate. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 


6. INSURANCE—RECOVERY FOR DEATH OF MEMBER OF ACCIDENT 
AND HEALTH ASSOCIATION KILLED BY ACCIDENTAL DISCHARGE 
OF GUN WHILE HUNTING HELD PRECLUDED BY BY-LAW PRO- 
VISION EXEMPTING LIABILITY FOR GUNSHOT WOUNDS IN- 
FLICTED IN ABSENCE OF WITNESSES (REV. ST. 1925, ART. 4784). 
By-law provision of mutual accident and health association, organized under 

Rev. St. 1925, art. 4784, exempting association from liability for “gunshot wounds 

or the alleged accidental discharge of firearms when there is no eyewitness 

execpt the member himself,” held to prevent recovery for death of member from 
gunshot wounds while hunting ducks, where neither members of hunting party 
nor any one else was shown to have been present at the time of discharge of 
the gun. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from District Court, Cherokee County; C. A. Hodges, Judge. 

Action by Dessie Shattuck against the Southern Travelers’ association. 
Judgment for Ee _ defendant appeals. Reversed and rendered. 

See also, 298 S. 

On November 23 i926, “W. F. Shattuck died as a result of gunshot wounds. 
His wife submitted proofs to the Southern Travelers’ Association, claiming that 
the death was a direct consequence of accidental discharge of the gun, occurring 
while her husband was hunting wild ducks at Duren Lake in Cherokee county. 
After the receipt of proofs, the association refused payment of the claim, on the 
ground that the insurance did not extend to any case of death by gunshot wounds 
which was lacking the testimony of an eyewitness to establish the accidental 
character of the death. The appellee, as a beneficiary, then brought the suit to 
recover benefits under the following certificate: 

“Classes EE and BB. No. 3725. 
“Southern Travelers’ Association, 
“Health and Accident Protection, 
“Dallas, ‘Texas. 

“This certifies that W. F. Shattuck is a member of the Southern Travelers’ 
Association, and, while in good standing, is entitled to benefits in such amounts, 
and under such conditions and limitations, as may be provided for in the articles 
of incorporation and by-laws of said association in force on the date of the 
happening of the event on account of which any claim, under this certificate, is 
made, said articles of incorporation and by-laws, the application for membership, 
and this certificate shall constitute the contract between the holder hereof and 
said Southern Travelers’ Association. 

“In accordance with the Revised Civil Statutes of the State of Texas of 
1925, art. 4794, the following indorsement is made: ‘The payment of the benefit 
herein provided for is conditioned upon its being collected by this company from 
assessments and other sources as provided in its by-laws.’ 

“In witness whereof, we have hereunto affixed our official signatures and 
impressed the corporate seal of the association at Dallas, Texas, this 6th day of 
October, A. D. 1926. 

“TSeal] F. H. Kidd, President, 

“J. V. Hardy, Secretary.” 

The following is subjoined: 


“Notice. 
“Members of classes A, C, or E, accident, must call a physician or surgeon 
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immediately, and notify the office of the secretary within thirty days, to recover 
benefits herein. 

“Members of classes B or F, sickness, receive benefits after first personal 
visit of a physician and must notify the office of the secretary immediately to 
receive benefits herein. 

“The beneficiary of class D, burial fund, which is an auxiliary, will get 
remittance by wire or messenger immediately upon confirmation of death of a 
member without delay or waiting for detailed proof. 

“Pay all premiums and calls promptly, which will prevent suspension.” 

“Membership Classifications. 

“Class E—Monthly income accident protection, principal sum, $6,000.00. Total 
disability for two years, per month, $100.00. 

“Class B—Sickness and diseases, with few exceptions. For total confine- 
ment within doors, not to exceed one year, following first week total confine- 
ment per week, $25.00 For first week total confinement, $10.00. 

“(See by-laws for accurate details.)”, 2 

The appellant is a mutual assessment accident and health insurance associa- 
tion, organized and incorporated under the laws of this state (article 4784, R. S. 
1925). Its business is conducted upon the assessment plan, with no capital stock 
and without lodges. Its by-laws, duly adopted and in force at time of certificate 
and death, provided, as material to state, as follows: 

“Section 4, art. 2. Upon the acceptance of the application of any person for 
membership herein there shall be issued to him a policy or membership certificate 
specified by the board of directors, or a committee thereof, signed by the presi- 
dent and secretary, and the said policy or membership certificate of insurance, 
together with the application of said member for membership in the association, 
the articles of incorporation, and the by-laws of the association shall be considered 
in each case the entire contract between the member and this association. ' 

“Article 3. This associatin will indemnify its members as follows: 

“Class E. : 

“Class 

“Class 

“Class B. 

“Class F. a 

“Class A. 

“Section 1, art. 3. Whenever a class E member of this association in good 
standing, while said member’s certificate of membership is in force, shall through 
external, violent and accidental means, independent of all other causes, receive 
bodily injury, resulting in disability or death, the member or beneficiary shall be 
paid by the association, except as herein provided, upon receipt of proof, satisfactory 
to the board of directors, or a committee thereof (or if loss from such disability 
or injury results in death within six months) the amount as named below: 


“Accidental death, $6,000.00,” etc. 


“Section 5, art. 3. This association shall not be liable when death or disability 
is caused wholly or in part by any bodily or mental infirmity, dueling, wrestling, 
in aerial navigation, voluntary or unnecessary exposure to danger, or when the 
member dies as the result of injuries sustained as a result of gunshot wounds or 
the alleged accidental discharge of firearms when there is no eyewitness except 
the member himself, suicide,” etc. 

The appellee pleaded and offered in evidence the charter and by-laws. The 
appellant does not deny liability for the sum of $6,000 if it is liable at all in the 
circumstances of the casualty. 


At the time of his death, W. F. Shattuck was in good standing as a member 
of the association. It was proven that W. F. Shattuck and three other persons 
went wild duck hunting on Duren Lake in Cherokee county. The lake is owned 
by a club of which the hunting party were members. In the latter part of the 
afternoon Mr. Shattuck was found by the other three members of the party, 
lying dead on the ground at a duck blind on the edge of the lake, his shotgun 
lying near him with one barrel discharged. Mr. Shattuck was shot in the 
breast, and the wound, as the doctor testified, was necessarily fatal. All three 
members of the party testified that no one of them was present or in view of the 
occurrence at the time or before the discharge of the gun. There is no pretense 
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in the evidence that an eyewitness saw the occurrence. The quotation from 
evidence of Mr. Foss briefly shows the occurrence: 

“We have blinds in different places on the lake. I saw W. F. Shattuck go 
in a blind. About thirty minutes afterwards I heard a gun fire. I was between 
a quarter and half mile away. * * * Mr. Shattuck did not come into the club- 
house as arranged in the evening, so we decided to go and see what was the 
matter. We all went to the blind and found him there lying dead between the 
boat and the blind, his head towards the boat. I did not see him at the time he 
was shot.” 

The other members of the party all testified substantially the same thing. 
On cross-examination, the appellant sought to elicit from the witnesses a motive 
and reason for suicide by the deceased. The jury found that the death was the 
result of accidental discharge of the gun and not suicide. 

The court, in keeping with the finding of the jury of accidental death, 
entered judgment for the plaintiff. Judgment was also entered awarding man- 
damus to compel the levying and collection of assessments. 

The appellant asked a peremptory instruction upon the ground that the 
death was conclusively shown to be an excepted risk; namely, “When the 
member dies as the result of gunshot wounds or the alleged accidental discharge 
of firearms when there is no eyewitness except the member himself.” The 
court refused the instruction, and exception was duly reserved. Complaint is 
also made of the award of mandamus in the manner done. 

W. H. Shook, of Dallas, and W. T. Norman, of Rusk, for appellant. 

Perkins & Perkins, of Rusk, for appellee. 

Levy, J. (after stating the facts as above). The appellee offered in evidence, 
as constituting the contract of insurance, the benefit certificate and the by-laws of 
the association. Section 5, art. 3, of the by-laws, reads: 

“This association shall not be liable when death or disability is caused wholly 
or in part by * * * gunshot wounds or the alleged accidental discharge of fire- 
arms when there is no eyewitness except the member himself.” 

[1] It was conclusively shown that the death of the insured resulted from 
the discharge of firearms in the absence of eyewitnesses. Whether or not the 
discharge of the gun was of accidental nature rests upon inferences from the 
circumstances proven. Therefore, was the appellant entitled to have the requested 
peremptory instruction given to the jury to return a verdict in its favor? The 
appellee insists that the instruction was properly denied because of two things: 
(1) The provision of the by-law was invalid because simply a rule of evidence 
to regulate the procedure of the courts: (2) the statute requires the benefit 
certificate to specify the contingency insured against, and the certificate insuring 
against accidental death may not be avoided by the repugnant by-law provision. 
It is apparent that the quoted provision has the object in view, not of providing 
simply a rule of evidence to modify or control the procedure of the courts, but 
of fixing a condition or excepted risk under which the association would not 
become liable to pay any amount of insurance to the insured or his beneficiary. 
Death by discharge of firearms where there are eyewitnesses, and death by dis- 
charge of firearms where there are no eyewitnesses, are thus placed into two sep- 
arate classes, the one class insured against and the other class excluded from 
indemnity. The exception, or exclusion, is evidently for the protection against 
probable fraud upon the association through suicide by means‘ of firearms. A 
provision of the same kind and form has been held valid, as being simply in the 
nature of a specially excepted risk or contingency. 14 R. C. L. p. 1265, § 441; 
Roch vy. Ass'n, 164 Iowa, 199, 145 N. W. 479, 51 L. R. A. (N. S. 221, Ann. Cas. 
1915C, 813; Lundberg v. Ass'n, 162 Wis. 474, 156 N. W. 482; Becker v. Ass’n 
(C. C. A.) 265 F. 508; Connell v. Ass’n, 139 Iowa, 444, 116 N. W. 820; Schumacher 
v. Ass'n, 118 Kan. 523, 235 P. 844. Quoting from the Becker Case, supra, as 
showing that it was not merely intended to change or alter rules of evidence: 

“Only a particular kind of death is insured against, and hence that it is 
only the fact of that particular sort of accidental death that is relevant” to prove. 

There are cases holding invalid provisions in different form and wording 
from the present one. Rollins v. Ass’n, 204 Mo. App. 679, 220 S. W. 1022; Ellis 
v. Ass’n, 183 Iowa, 1279, 168 N. W. 212, L. R. A. 1918F, 414. In the Rollins 
Case the provision was: 

“The claimant shall establish the accidental character of the injury by the 
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testimony of at least one eyewitness to the accident other than the insured 
himself, and in the event of failure so to do * * * the liability of the as- 
sociation shall be limited to one-tenth of the amount otherwise payable.” 

The court, after making distinguishment between that provision and one 
like the one in the present case, determined that— 

“The provision which we have heretofore quoted in the policy we are con- 
sidering does not state a condition that existing will necessarily avoid or limit 
the liability of the insurer, but attempts to describe and require the character 
of evidence that the beneficiary must produce in order to show or prove the 
accidental character of the injury.” 

The provision considered in the Ellis Case, supra, was likewise construed, 
in view of the proviso of the provision, as undertaking, in purpose and intention, 
simply to regulate rules of evidence. Likewise the stipulations considered in 
the following cases were held as not in the form and purpose of excepted 
risks, but simply as providing a rule of evidence in direct opposition of statu- 
tory provision. Mystic Circle v. Hoskins (Tex. Civ. App) 171 S. W. 812; 
Woodmen of the World vy. Robinson (Tex. Civ. App.) 187 S. W. 215. The 
case of Ass’n v. Wilkes (Tex. Civ. App.) 209 S. W. 230, involving a stipulation 
like the present one, expressly states that— 


“It is not, however, necessary for us to determine the validity of this 
stipulation, since we think * * * appellee was an eyewitness within its 
terms.” 

Provisions of like tenor and effect as the present one have been held 
valid as an excepted risk, such as, for instance, “the insurance shall not ex- 
tend to any bodily injury of which there is no visible mark upon the body.” 
See 4 Joyce on Insurance, § 2617; 14 R. C. L. p. 1250, § 428; 4 Cooley on Ins. 
p. 3184. The purpose of such a provision, as declared, “is to protect the insurer 
against sham claims by barring the insured from recovering for alleged in- 
juries of which there is no proof except his own assertion,” The same certainty 
of the direct evidence of the accidental discharge of firearms is the import of 
the present by-law, in the purpose of protection against death through suicide 


by firearms. We are of the opinion that the provision is valid and enforceable 
as in the nature of an excluded risk. 


[2-5] Second point. The certificate of membership issued to the insured 
does not purport to contain in itself and without reference to any other formal 
instrument any of the substantive terms of the contract of insurance. It merely 
states that, as a member in “classes E and B”, “the insured is entitled to benefits” 
indicated to be payable “in such amounts and under conditions and limitations 
as may be provided for in the articles of incorporation and by-laws of said as- 
sociation in force on the date of the happening of the event on account of 
which any claim, under this certificate, is made.” Merely proving the certificate 
of membership and death of insured did not give the appellee any cause of 
action whatever. In order to establish a cause of action of any sort, she was 
compelled to prove a portion of the by-laws. Therefore, unless the application 
and by-laws are included with the certificate of membership as constituting “the 
policy or certificate issued by the association,” within the meaning of the sta- 
tute, in this case there is no formal policy or certificate whatever. Those doc- 
uments constitute the only contract and only “policy or certificate” contem- 
plated by the parties, and because thereof such “certificate” may not legally 
be regarded as invalid and unenforceable as a contract of insurance. It is not 
so entirely lacking in conformity to the form prescribed by statute (article 4797, 
R. S. 1925) as to make it void, in that it does not “specify” or particularize the 
entire subject-matter of insurance by express reference to-the by-laws of said 
association. The by-laws definitely state, plainly and without ambiguity, the 
substantial elements of the insurance in “class E,” of the time and amount of 
the payment by the insurer, the “event” or peril or risk insured against, and 
the “conditions and limitations” or excepted risks not insured against. By- 
laws are valid when enacted within the limits and by virtue of the power con- 
ferred by the charter of the association. So in this view the legal effect may 
be given, as the appellee did in her pleadings, that the by-laws are included 
with the certificate of membership as constituting the certificate of insurance 
issued by the appellant to the insured. A fair construction of the plain pro- 
visions of the contract of insurance, as derived from the by-laws and the mem- 
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bership certificate, leads to the one conclusion that there are no conflicting 
or repugnant provisions relative to the risks insured or risks insured against 
or the time and amount of payment of insurance. The by-laws and the cer- 
tificate, read together, express the same contingency and the same exception. 
There is a risk insured against and a risk excepted. This ruling is not opposed 
to the holdings in the cases of Pledger v. Acc. Ass’n (Tex. Com. App.) 228 
S. W. 110; Francis v. Association (Tex. Civ. App.) 260 S. W. 938. The precise 
question here considered is quite different from that involved in those cases. 

[6] The death conclusively fell within the by-law exception, as shown un- 
der appellee’s pleading and proof (Harris v. Ins. Co. [Tex. Com. App.] 212 S. 
W. 933), and it is believed that the instruction requested should have been 
given. 

Accordingly the judgment is reversed, and judgment is here rendered for 
appellant, with costs of the trial court and of the appeal. 


WRIGHT v. CONTINENTAL LIFE INS. CO. (No. 20929.) 
Supreme Court of Washington. Feb. 29, 1928. 
264 Pacific Reporter 410. 

1. INSURANCE—DEATH HELD NOT OCCASIONED BY BEING ACCI- 
DENTLY “THROWN FROM” AUTOMOBILE, WITHIN POLICY, 
WHERE PASSENGER WAS KILLED BY HEAD STRIKING BRIDGE. 
Death held not oocasioned by being accidently “thrown from” automobile, 

within meaning of limited accident insurance policy, where passenger in automo- 

bile truck was killed by his head striking upright of bridge through which truck 
was being driven. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

2. INSURANCE—WHERE LIMITED POLICY INSURES AGAINST DEATH 
OCCASIONED “BY BEING ACCIDENTALLY THROWN FROM” AU- 
TOMOBILE, ACT INSURED AGAINST MUST BE ESTABLISHED AS 
EFFICIENT CAUSE OF DEATH. 

Where limited accident insurance policy insures against death occasioned “by 
being accidentally thrown from” automobile, act named in policy and insured against 
must be established as efficient cause of death to authorize recovery against in- 
surer. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Department 2. 

Appeal from Superior Court, King County; Frater Judge. 

Action by John B. Wright, as administrator of the estate of Richard T. Sand- 
gren, deceased, against the Continental Life Insurance Company. From a judg- 
ment in favor of defendant, plaintiff appeals. Affirmed. 

Robert A. Devers, of Seattle, for appellant. 

Roberts & Skeel and Wm. Truscott, all of Seattle, for respondent. 

MackintosH, C. J. [1] Richard T. Sandgren in his lifetime purchased for 
$1 a policy of accident insurance in the respondent company. Across the face of 
the policy in red letters appeared this warranty: “This is a limited policy.” This 
statement represented truthfully the character of the insurance issued. 

Among the provisions was one that death occasioned “by being accidentally 
thrown from” an automobile would be compensated for. 

The testimony in the case showed that Sandgren, while a passenger in an 
auto-truck, was killed by having his head come in contact with an upright of a 
bridge through which the truck was being driven. 

The trial court entered judgment notwithstanding the verdict of a jury upon 
the ground that the death did not result from being “accidentally thrown from” 
the vehicle. A reading of the testimony compels us to reach the same conclusion 
as was reached by the trial court, for it shows that at no time was Sandgren’s 
body out of the truck; that the driver made a quick swerve to avoid hitting the 
girders of the bridge, which was considerably narrower than the highway approach- 
ing it; that the truck came so near to the structure of the bridge that Sandgren’s 
head struck an upright, causing his death; and that all the time his body was 
within the truck, which was not stopped from the time of the accident until a 
doctor was reached. ; ; 

[2] In considering a policy similar to the one here involved, this court, in 
Lavender v. Continental Life Insurance Co., 143 Wash. 201, 253 P. 595, stated 
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the rule to be in such cases that the act named in the policy and insured against 
must be established as the efficient cause of the death. Here there can be no 
question that the deceased did not come to his death by being accidentally thrown 
from an automobile. The authorities cited by the appellant on the assumption 
that the language of the policy is subject to construction are not in point in the 
instant case, for the reason that there is no ambiguity in that language, and, giving 
the language its usual meaning, it is impossible to allow a recovery for a death 
occasioned by a collision where the policy only provides for payment for a death 
caused by being “thrown from” an automobile. 

This policy, issued for a minimum premium, expressly limits the right of re- 
covery within very narrow bounds, and, the accident here not coming within those 
bounds, the judgment of the trial court must be and is affirmed. 

Askren, Main, Fullerton, and Holcomb, JJ., concur. 


CARDWELL v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, 
Limited. (No. 6097.) 
Supreme Court of Appeals of West ——— Feb. 14, 1928. 
141 Southeastern Reporter 789 
(Syllabus by the Court.) 

1. INSURANCE—THAT MINE SUPERINTENDENT AFTER AMPUTA- 
TION OF PART OF FOOT SERVED AS SUPERINTENDENT DOES 
NOT, AS MATTER OF LAW, EVIDENCE LACK OF PARTIAL DIS- 
ABILITY AS SUPERINTENDENT; ESPECIALLY IN VIEW OF RES- 
IGNATION FOR DISABILITY. 

Where a coal mine superintendent has had the front portion of his foot from 
the ball amputated as the result of an accident, and afterwards has served as such 
superintendent and as assistant mine foreman in charge of loadings, the fact of 
service alone does not force the conclusion that he was not partially disabled from 
performing one or more of his material duties as superintendent; especially in 
view of the fact that he was requested to resign and did resign as superintendent 
for that cause, and it appears that he could not walk over the mine without great 
pain and swelling from the newly amputated foot. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


2. INSURANCE—PARTIAL DISABILITY UNDER ACCIDENT POLICY 
FROM AMPUTATION OF PART OF FOOT HELD JURY QUESTION. 
In such case the question of partial disability under an accident policy pro- 
viding for payment for such disability is a jury question. 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 


4, COSTS—WHERE JUDGMENT IS EXCESSIVE BY LESS THAN $100, 
JURISDICTIONAL AMOUNT, APPELLATE COURT WILL STRIKE 
OUT CLEARLY ASCERTAINABLE EXCESS AND AFFIRM JUDG- 
MENT AS CORRECTED; ON MODIFYING AND AFFIRMING JUDG- 
MENT, APPELLATE COURT WILL AWARD COSTS TO PARTY SUB- 
STANTIALLY PREVAILING ON POINTS OF ERROR. 

Where, on writ of error, it appears that the verdict and judgment are exces- 
sive under the evidence and pleadings, but such excess is less than $100, the jur- 
isdictional amount, the appellate court will correct the judgment by striking out 
the excess, if clearly ascertainable, and affirm the judgment as corrected, and 
award costs to the party substantially prevailing on the points of error involved. 

(For other cases, see Costs, Dec. Dig. § 230.) 

Error to Circuit Court, McDowell County. 

Action by notice of motion for judgment by James M. Cardwell agairist 
the Employers’ Liability Assurance Corporation, Limited. Judgment for plain- 
tiff, and defendant brings error. Modified and affirmed. 

Sanders, Crockett, Fox & Sanders, of Bluefield, for plaintiff in error. 

Harman & Howard, of Welch, for defendant in error. 

LivELy, J. [1] This was a notice of motion for judgment by J. W. Card- 
well, plaintiff below, against the Employers’ Liability Assurance Corporation, 
Limited, plaintiff in error, to recover disability benefits alleged to be due un- 
der an accident policy. Upon the trial of the case by a jury on June 15, 1927, 
a verdict was returned for the plaintiff in the sum of $2,393.54, which included 
total disability benefits at $50 a week from November 12, 1925, to February 5, 
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1926, and partial disability benefits at $25 a week from February 5, 1926, to June 15, 
1927, and medical fee of $15. The defendant prosecutes error from the judgment 
entered on this verdict. 

The insurance company contends that the verdict is contrary to the law 
and evidence, first, because the jury allowed the plaintiff a recovery under the 
partial disability clause of the policy, and, second, because the plaintiff was al- 
lowed partial disability benefits from February 5, 1926, to June 15, 1927, the 
date of the trial, whereas in any event he was entitled to recover only to May 
6, 1927, the date of the institution of this suit, making the verdict excessive to 
the extent of $142.84. 

By reason of an injury received on November 12, 1925, while attempting 
to board a passenger train, the plaintiff suffered the loss of a greater portion 
of his left foot, it being necessary to amputate the member from and includ- 
ing the ball of the foot forward. As a result, from November 12, 1925, to Feb- 
ruary 5, 1926, the plaintiff was totally disabled from performing his duties as 
a mine superintendent, the occupation in which he was engaged at the date 
of the accident. The insurance company does not question the correctness of 
the verdict as to the allowance for total disability. 

On February 5, 1926, the plaintiff went to work as mine superintendent for 
the Raleigh Fire Creek Coal Company, and continued in its service for a per- 
iod of about two months, when the physical disability arising out of the in- 
jury to his foot made it impossible for him to satisfactorily perform his duties 
as superintendent, and he was requested to, and did, resign. He then returned 
to his home, where he spent several weeks in retirement. About June 1, 1926, 
he sécured employment with the Consolidation Coal Company in Kentucky, as 
an assistant mine foreman, at a salary of $165 a month (as a mine supeérintend- 
ent he had earned over $300 a month), with the promise that within a month he 
would be elevated to the rank of superintendent. Plaintiff continued in this 
position as assistant mine foreman for about two months, having been as- 
signed to take charge of mechanical loading. He was not given the super- 
intendency as promised. The plaintiff testified that he has never been able to 
fully perform the duties of a mine superintendent since his injury; that from 
that time he has been unable to properly inspect a mine because of his difficulty 
in getting around therein. 

On this evidence it is the contention of the defendant insurance company 
that the plaintiff has not brought himself within the provisions of the partial 
disability clause of the policy providing for the payment of $25 a week during 
the time the insured was continuously disabled or prevented from performing 
one or more material duties pertaining to his occupation as mine superintendent. 
Stress is laid upon plaintiff’s cross-examination testimony that while he was 
employed by the Raleigh Fire Creek Coal Company there was no material duty 
he was unable to perform. Plaintiff testified that he possibly could have forced 
himself to do all the work required of him as superintendent, but he said that 
the pain in his foot was so intense that he did not feel able to carry out all 
the duties assigned to him, especially that of thoroughly inspecting the mine 
workings. He testified that his hours of employment were quite long, and 
that after he had been on his feet about half a day his injured foot would 
swell to such an extent that it would be impossible for him to walk around. 
It is further argued by the defendant insurance company that when the plain- 
tiff went to Kentucky to work as assistant mine foreman, the character of his 
work was such that it necessarily made it more burdensome than that of mine 
superintendent, and that consequently he could not have been partially dis- 
abled from performing any of his duties as mine ‘superintendent during that 
time. 


[2] It is difficult to lay down a specific rule applicable to all cases of this 
kind, because each case, in a large measure, is dependent upon its own facts. 
However we believe that the evidence warranted a finding by the jury that the 
plaintiff was partially disabled, within the meaning of the terms of the partial 
disability clause of the policy, from February 5, 1926, to June 1, 1927. 

[3, 4] But the judgment of the lower court is erroneous to this extent: The 
jury found the plaintiff was entitled to partial disability benefits from February 
5, 1926, to June 15, 1927, the date of the trial, whereas weekly installments 
that were not due at the date of the commencement of the suit were not re- 
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coverable in this action. Baltimore & Ohio Employés’ Relief Ass’n v. Post, 122 
Pa. 579, 15 \A. 885, 9 Am. St. Rep. 147, 2 L. R. A. 44; 1 C. J. § 219, p. 484; Ray- 
burn v. Pa. Casualty Co., 141 N. C. 425, 54 S. E. 283. The date of the institu- 
tion of a suit on a notice of motion for judgment, under section 6, c. 121, Code, 
is the day the notice is returned to, and filed in, the clerk’s office. Charlton 
v. Pancake, 98 W. Va. 363, 127 S. E. 70. The record does not disclose the 
date of such return; but in the absence of any objection it will be presumed 
on this writ that the statutory requirement, that the notice should be returned 
to the clerk’s office 15 days before the date the motion is heard, has been 
complied with. Va. Hot Springs Co. v. Schreck, 131 Va. 581, 109 S. E. 595; 
Wood v. Kane, 143 Va. 281, 129 S. E. 327. The motion was heard on June 15, 
1927, and therefore it would be presumed that the notice was filed in the 
clerk’s office on June Ist. This makes a difference of $50 in plaintiff’s re- 
covery. The verdict is excessive to that extent, and will be modified here. 
As this excess is less than the jurisdictional amount of this court, the costs will 
be awarded to the plaintiff below as the party substantially prevailing. Toler 
v. Sanders, 77 W. Va. 398, 87 S. E. 462; Wallace v. Leroy, 57 W. Va. 263, 50 
S. E. 243, 110 Am. St. Rep. 777. 
The judgment will be modified and affirmed. 
Judgment modified and affirmed. 
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AUTOMOBILE 


SUTHERLAND y. CALIFORNIA HIGHWAY INDEMNITY 
EXCHANGE (Civ. 4876.) 
District Court of Appeal, Second District, Division 2, California. 
Jan. 30, 1928. 
264 Pacific Reporter 278. 

1, INSURANCE—CAUSE OF ACTION ON AUTOMOBILE INDEMNITY 
POLICY DID NOT ACCRUE UNTIL APPEAL WAS DECIDED 
AGAINST PERSON INDEMNIFIED, ALTHOUGH HE HAD PAID 
JUDGMENT BEFORE DECISION (CODE CIV. PROC. § 1049). 

In view of Code Civ. Proc. §1049, cause of action on automobile indemnity 
insurance policy held not to have accrued until appeal of action against person 
indemnified had been decided, although he had paid judgment before the de- 
cision of the appeal, especially where payment was forced because of failure 
of attorneys for indemnity company, who were defending suit, to file a stay 
bond to prevent execution pending appeal. 

(For other cases, see Insurance, Dec. Dig. § 622[3].) 


2. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING THAT 
PLAINTIFF WAS INSURED UNDER AUTOMOBILE INDEMNITY 
POLICY DESCRIBING INSURED AS SUTHERLAND’S TIA JUANA 
STAGES (CIV. CODE, §2591). 

In action on indemnity insurance policy, evidence held to support trial court’s 
finding that plaintiff was insured, within Civ. Code, § 2591, providing that, when 
the description of the insured is so general that it may comprehend any per- 
son, plaintiff must prove policy was intended to include him, under policy des- 
cribing the insured as Sutherland’s Tia Juana Stages. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Superior Court, San Diego County; S. M. Marsh, Judge. 

Action by Fred A. Sutherland, doing business under the name and style of 
Sutherland’s Tia Juana Stages, against the California Highway Indemnity Ex- 
change, an incorporated interinsurance association. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

B. P. Gibbs and W. I. Gilbert, both of Los Angeles, and E. J. Seavey, of 
San Diego, for appellant. 

Haines & Haines and Sample & Harden, all of San Diego, for respondent. 

VALENTINE, Justice pro tem. This is an appeal taken from a judgment for 
the respondent, Fred A. Sutherland, against the California Highway Indemnity 
Exchange, an unincorporated interinsurance exchange, upon a liability insur- 
ance policy issued under date December 11, 1919, by the appellant to “Suther- 
land Tia Juana Stages.” 

The action was brought to obtain reimbursement for the amount of a judg- 
ment with interest, recovered by Annie Powers et al. against said Fred A. 
Sutherland and Mariana Gear impleaded as doing business under said name 
of Sutherland Tia Juana Stages, in operating an automobile stage line for the 
carriage of passengers between San Diego, Cal., and Tia Juana, Mexico; it 
being alleged in that action (referred to herein as the Powers Case) that, in 
the operation of said auto stage line, the stage in which one Frank Powers was 
being transported overturned, causing his instant death. The judgment re- 
covered in favor of Powers was enforced by execution against Fred A. Suther- 
land, and was paid by him prior to the commencement of this action. 

The two principal questions raised by appellant on this appeal are: (‘) 
That there is a complete failure of proof upon the part of plaintiff that he was 
ever at any time an assured or ever had any beneficial interest in said policy 
of indemnity; and (2) that the condition in the alleged policy of indemnity, pro- 
viding that no recovery shall be had thereon unless suit be brought within “nine- 
ty days after the right of action accrues therein,” is a complete bar to plain- 
tiff’s cause of action, suit not having been commenced by him within such ninety 
days. 

[1] Considering these two questions in their inverse order, the clause in 
the policy of indemnity, relied upon by appellant as limiting the time within 
which plaintiff could bring this action, is contained in paragraph 13 of the gen- 
eral agreements of said policy, and provides that no action shall be brought on 
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said contract “unless brought * * * for moneys actually paid by him in 
satisfaction of a judgment after trial of the issue in a suit instituted within the 
period limited by the statute of limitations, and in no event shall any action lie unless 
brought within ninety days after the right of action accrues as herein provided.” 
(Italics ours.) 

This action was commenced April 23, 1923. Appellant contends this was 
ten months and eight days after respondent paid the judgment in Powers Case, 
and that that was when the cause of action accrued. Respondent contends that 
his right of action did not accrue until the final determination of the appeal 
in the Powers Case, 190 Cal. 487, 213 P. 494, by the Supreme Court on Febru- 
ary 24, 1923. 

The facts are as follows: One Frank Powers was killed while riding as 
a passenger in an auto stage alleged to have been operated by Sutherland Tia 
Juana Stages. The heirs at law of said Frank Powers filed an action seeking 
damages for his death in the superior court of San Diego county against “Suth- 
erland Auto Stage Company, Sutherland Tia Juana Stages, Mariana Gear, some- 
times known as Marianna Gear, and Fred Sutherland, doing business as Suther- 
land Auto Stage Company and Sutherland’s Tia Juana Stages.” Trial of that 
action resulted in a judgment against the defendants in the sum of $3,930. An 
appeal was taken from this judgment to the Supreme Court of the state of 
California. The California Highway Indemnity Exchange, defendant and ap- 
pellant herein, through counsel engaged for that purpose, conducted the de- 
fense of said Powers action pursuant to the terms and provisions of that por- 
tion of the general agreements of said alleged policy of indemnity, which reads 
as follows: 

“If thereafter any suit, even if groundless, is brought against the sub- 
scriber to enforce a claim for damages on account of an accident covered by 
this contract, the subscriber shall immediately forward to the office of the ex- 
change every summons, notice, or other process as soon as the same shall have 
been served upon him, and the exchange will, at its own cost, defend such 
suit in the name and on behalf of the subscriber, or settle same.” 

The attorneys for the exchange also conducted the appeal to the Supreme 
Court. While said appeal was pending, and because of the failure upon the 
part of the attorneys for the defendants to file a stay bond, an execution was 
issued and levy thereunder made by the sheriff of San Diego county upon 
property of the defendant Fred A. Sutherland. Had a stay bond been filed, 
Sutherland would not have been obliged to pay the judgment until after its 
affirmance by the Supreme Court, and there could have been no question that 
this cause of action did not accrue until then. 

According to the allegations of the amende@ complaint herein, this plain- 
tiff (respondent), who was one of the defendants against whom said judgment 
was recovered, acting under an alleged duress of said execution, paid said 
judgment, including interest and costs, in full, amounting to the sum of $4,131.10, 
on June 15, 1922. This action, to recover from defendant and appellant herein 
the sum so paid, was commenced in said superior court April 23, 1923. The 
aforesaid judgment was affirmed by the Supreme Court on February 24, 1923, 
and the record shows that the remittitur was dated March 30, 1923, and was 
filed in the trial court April 17, 1923. 

In other words, appellant contends that plaintiff's cause of action arose 
at the time of the payment and satisfaction of said judgment, although the 
appeal therefrom to the Supreme Court was still pending and undetermined, 
and respondent contends that its limitation of ninety days did not begin to run 
until the affirmance of the judgment by the Supreme Court on February 24, 
1923, which subsequently became final. 

There is no dispute as to the fact that plaintiff and respondent paid the 
judgment in the Powers Case after execution had been issued and a levy on 
his property made thereunder, nor that such payment was a necessary pre- 
liminary act before suit could be brought. But we believe respondent’s con- 
tention is correct that this was only preliminary, and that his complete cause 
of action did not accrue, and that he could not have brought this action, un- 
til he could also allege and prove that a final determination of the rights of 
the parties had been had, and this he could not do pending the review of the 
judgment of the trial court upon the appeal to the Supreme Court. Code Civ. 
Proc. § 1049; 2 Cal. Jur. § 177, pp. 412, 413, and cases cited. 
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In Illinois Tunnel Co. v. Gen. Acc. F. & L. Ins. Co., 219 Ill. App. 251, re- 
lied upon by appellant, the court held, in construing the effect of a limitation 
period in a policy of insurance, that the judgment must be actually satisfied 
and suit brought within 60 days (in that case) from final judgment rendered in 
action against the assured. (Italics ours.) 

In the instant appeal the period of limitation was ninety days, and the 
action was begun within ninety days from final judgment rendered. 

We have considered it more logical to dispose of appellant’s second con- 
tention first, for the obvious reason that, if appellant’s point as to the time 
limitation had been well founded, it would have been unnecessary to consider 
any other point. 

[2] In support of the other contention, appellant cites section 2591 of the 
Civil Code: 

“When the description of the insured in a policy is so general that it may 
comprehend any person or any class of persons, he only can claim the benefit of the 
policy who can show that it was intended to include him.” 

And it is argued that there is no evidence to support the trial court’s finding 
that the policy was intended to include said plaintiff respondent Fred A. Suther- 
land. 

It appears that the trial was had upon the issues joined by the plaintiff's 
amended complaint and the answer thereto of the defendant, California High- 
way Indemnity Exchange, and that no evidence was introduced by defendant, 
which also waived argument. The findings of the trial court are too voluminous 
to quote in full, but, in substance and effect, it finds that the plaintiff, with 
one Mariana Gear, were subscribers to the defendant appellant, California High- 
way Indemnity Exchange, under the fictitious name and style of Sutherland’s 
Tia Juana Stages, and that “at all times herein mentioned up to and including 
the time of the accident hereinafter and in the amended complaint mentioned 
plaintiff, Fred A. Sutherland, was, together with a certain Mariana Gear, en- 
gaged under the name Sutherland’s Tia Juana Stages in conducting, in con- 
formity with the law, an automobile stage line between the city of San Diego, 
Cal., in the United States of America, and Tia Juana, in Lower California, in 
the republic of Mexico, whereby passengers were and are transported for hire 
by automobile stage between said places, that plaintiff, Fred A. Sutherland, 
has, subsequent to the occurrence of said accident, acquired the interest of said 
Mariana Gear in said business and all of the assets thereof, and has ever since 
been and now is the full owner of said business and all of the assets of the 
same, and that no other person has any interest therein, and that plaintiff has 
complied with the provisions and requirements of sections 2466 and 2468 of the 
Civil Code of California, andeat all times mentioned in the amended complaint 
resided and still resides in the county of San Diego, state of California.” 

Plaintiff introduced in evidence the judgment roll in the case of Anna Powers 
v. Mariana Gear and Fred A. Sutherland, as doing business under the fictitious 
name Sutherland’s. Tia Juana Stages (the Powers Case), from which it ap- 
pears, among other things, that a summons upon the amended complaint was 
issued to Fred Sutherland, one of the defendants in that case; that an answer 
to the amended complaint was prepared by the attorneys for the exchange 
who represented the defendants in the Powers Case; that such answer was 
sent by such attorney to Fred A. Sutherland, who verified the same, and that 
such answer was interposed on behalf of the defendants in that case; that 
the court found in the Powers Case,‘among other things: 

“That defendants Mariana Gear and Fred Sutherland at all times herein- 
after mentioned were doing business under the fictitious name and style of 
Sutherland Auto Stage Company and Sutherland’s Tia Juana Stages. That 
at all times mentioned herein said defendants were the owners of and con- 
ducted and operated an automobile stage line between the cities of San Diego, 
state of California, and Tia Juana, Mexico, consisting of a number of passenger 
carrying automobiles for hire, which said automobiles were owned, operated, 
and controlled by said defendants at all times hereinafter mentioned, and that, 
at the date and time hereinafter mentioned, said defendants were engaged in 
carrying passengers for hire in said automobile in the county of San Diego, 
state of California, and between said cities of San Diego and Tia Juana.” 

And, as conclusions of law, the court finds that plaintiffs are entitled to 
recover from defendants the sum of $3,930 and costs, and rendered judgment 
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accordingly; also, under the same exhibit number appears the record of the en- 
tire proceedings on appeal to the Supreme Court, which affirmed the judg- 
ment. Appellants admit that Sutherland Tia Juana Stages was its subscriber, 
and that it conducted the defense in the Powers Case, but, as to Fred A. 
Sutherland’s status as one of the defendants in that action, appellant states: 

“The defendant exchange was obliged to defend its subscriber Sutherland 
Tia Juana Stages, one of the defendants, in any case, and it was a matter of 
indifference to said exchange that other defendants were included.” 

It may pertinently be asked why, if Fred A. Sutherland was not “included” 
or “comprehended within the group” insured as the Tia Juana Stages, did the 
attorneys for the exchange select him as the defendant to verify the answer 
and interpose the answer verified by him on behalf of their admitted subscriber? 
It seems obvious without further discussion that appellant at that time recog- 
nized respondent as its insured, but, when it was called upon to make good its 
obligation, tried to reverse its position. 

Plaintiff also introduced in evidence the bill of sale from Mariana Gear to 
Fred A. Sutherland, dated March 4, 1920, conveying to the latter her interest 
in the business known as the Sutherland’s Tia Juana Stages. : 

Appellant argues that, because this bill of sale conveys “all” the business 
of the Sutherland’s Tia Juana Stages to Fred A. Sutherland, instead of using 
the language “all her interest” in the business, it follows that she owned all 
the business and Fred A. Sutherland owned none of it, and therefore was not 
a subscriber nor one of its insured. But the evidence and the court’s findings 
in the Powers Case completely negative this argument. ; 

In view of appellants’ admissions, referred to above, that Sutherland’s Tia 
Juana Stages was its subscriber, we think it unnecessary to further discuss the 
evidence, as from the above it appears that there is no ground for appellants’ 
contention that there is a complete failure of proof on the part of plaintiff 
that he was ever at any time an assured or ever had any right or beneficial in- 
terest in said policy of indemnity, but, on the contrary, it appears that there 
was ample evidence to sustain the court’s findings and judgment. 

We believe the foregoing also sufficiently answers and disposes of appel- 
lants’ specific assignments of error. 

Judgment affirmed. 

We concur: Craig, Acting P. J.; Thompson, J. 


GINSBURG v. BULL DOG AUTO FIRE INS. ASS’N OF CHICAGO. 
(No. 17004.) 
Supreme Court of Illinois. Feb. 24, 1928. 
160 Northwestern Reporter 145. 

3. INSURANCE—CLAIM OF INSURED UNDER POLICY ISSUED BY MU- 
TUAL AND RECIPROCAL INSURANCE COMPANY BECAME AS- 
SIGNABLE AFTER LOSS. 

Claim of insured under policy against loss by theft of automobile issued 
by a mutual and reciprocal insurance company held assignable after loss thereon, 
since at time automobile was stolen and insurer refused to pay, a cause of ac- 
tion arose in favor of insured, which became a chose in action, and the policy 
became the evidence of debt. 


(For other cases, see Insurance, Dec. Dig. § 594.) 


Error to First Branch Appellate Court, First District, on Appeal from Cir- 
cuit Court, Cook County; David M. Brothers, Judge. 

Suit by Elkin Ginsburg against the Bull Dog Auto Fire Insurance Asso- 
ciation of Chicago. Judgment for plaintiff was reversed by the Appellate Court 
(237 Ill. App. 656), and plaintiff brings certiorari. Judgment of the Appellate 
Court reversed, and that of the circuit court affirmed. 

Abraham Lepine, of Chicago (George C. Bliss, of Chicago, of counsel), for 
plaintiff in error. 

Louis J. Behan and William J. Corrigan, both of Chicago, and Wayne C. 
Townley, of Bloomington, for defendant in error. 

Partiow, C. Defendant in error, the Bull Dog Auto Fire Insurance As- 
sociation of Chicago, a mutual and reciprocal insurance company, issued a pol- 
icy of insurance to Nick D’Alassandro against loss by theft of an automobile. 
On January 17, 1920, the automobile was stolen and was never recovered. D’Alas- 
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sandro assigned his claim under the policy to plaintiff in error, Elkin Ginsburg. 
The policy provided that: 

“No assignment of interest under this policy shall be or become binding 
upon the association unless the written consent of the attorney is indorsed 
thereon and an additional membership fee is paid.” 

Plaintiff in error began suit in the circuit court of Cook county against 
defendant in error upon the assignment. The declaration consisted of five 
counts. The first count alleged the assignment to plaintiff in error of the pol- 
icy, together with all right, title, and interest therein. The other counts alleged 
an assignment to plaintiff in error of the money due. A plea of the general is- 
sue was filed, together with several special pleas, one of which averred that 
when the attempted assignment was made the consent of the attorney in fact 
was not obtained nor was it indorsed on the policy; that a payment of the ad- 
ditional membership fee had never been made; that the policy was void by rea- 
son of certain false representations made by the insured at the time the policy 
was issued; that plaintiff in error had no right, title or interest in the policy. 
There was a verdict and judgment against defendant in error for $1,195.75. An 
appeal was prosecuted to the Appellate Court for the First district, where the 
judgment was reversed, and the case is brought to this court on a writ of 
certiorari. 

[1] The entire defense was based upon the failure to comply with the 
terms of the policy above quoted with reference to the assignment. There is 
a distinction between the assignment of a policy of insurance before loss and 
the assignment of a claim for loss after the loss has occurred. In the case 
of an executory contract, whether it be a policy of insurance or any other con- 
tract, the rule is well settled that the contract generally is not assignable with- 
out the consent of both parties thereto, where the personal acts and qualities of 
one of the parties form a material and ingredient part of the contract. Chitty 
on Contracts (11th Am. Ed.) 1336. This is upon the doctrine that every one 
has a right to select and determine with whom he will contract, and he cannot 
have another person thrust upon him without his consent. In the familiar 
phrase of Lord Denman: 

“You have the right to the benefit you anticipate from the character, credit 
and substance of the party with whom you contract.” Mueller v. Northwestern 
University, 195 Ill. 236, 63 N. E. 110, 88 Am. St. Rep. 194. 

In 32 Corpus Juris, 1091, the rule with reference to the assignment of in- 
surance policies is stated, as follows: 

‘Being a voluntary contract, the parties may make it on such terms and 
incorporate such provisions and conditions as they see fit to adopt, and the con- 
tract as made measures their rights, provided, of course, the agreement does not 
violate any principle of the common law or any provision of a constitution or 
statute.” 

On page 1240 of the same volume it is said: 


“But a policy cannot be assigned where the contract is considered a per- 
sonal contract between the company and the insured, or where the assignment 


is expressly prohibited by the terms of the policy, unless the company consents 
to the assignment. 


[2] After the contract has been fully executed and nothing remains to be 
done except to pay the money, a different rule applies. The element of the per- 
sonal character, credit, and substance of the party with whom the contract is 
made is no longer material, because the contract has been completed and all 
that remains to be done is to pay the amount due. The claim becomes a chose 
in action, which is assignable and enforceable under section 18 of the Practice 
Act (Smith-Hurd Rev. St. 1927, c. 110). In Sloan v. Williams, 138 Ill. 43, on 
page 46, 27 N. E. 531, 532 (12 L. R. A. 496), it is said: 


“It is true, that, after the contract has been executed by the person agree- 
ing to perform such personal services, or exercise such personal skill, he may 
assign the right to recover compensation. 3 Pom. Eq. Jur. § 1275, note 2, supra.” 

In 26 Corpus Juris, 447, it is said: ; 

“An assignment of the policy, after loss, may be made without notice or 
consent of the insurer, unless such consent or notice is required by statute. In the 
absence of such a statutory provision such an assignment is valid even though the 
policy provides that it shall be void if assigned, either before or after loss, without 
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the consent of the insured, for such an assignment relates to the cause of action and 
not to the policy.” 

In May on Insurance, vol. 2, § 386, it is said: 

“An assignment after loss is not the assignment of the policy, but the assign- 
ment of a claim or debt—a chose in action. * * * An assignment after loss 
does not violate the clause in the policy forbidding a transfer even if the clause 
reads before or after loss. The reason of the restriction is, that the company might 
be willing to write a risk for one person of known habits and character and not for 
another person of less integrity and prudence, but after loss this reason no longer 
exists.” 

To the same effect are Dadmun Co. v. Worcester Mutual Fire Ins. Co., 11 Mete. 
(52 Mass.) 429; Roger Williams Ins. Co. v. Carrington, 43 Mich. 252, 5 N. W. 303; 
Carroll v. Charter Oak Ins. Co., 38 Barb. (N. Y.) 402; same case, 40 Barb. (N. Y.) 
292; Alkan v. New Hampshire Ins. Co., 53 Wis. 136, 10 N. W. 91. 

[3] It is insisted by defendant in error that the rule with reference to mutual 
and reciprocal companies is different from the rule which governs stock companies ; 
that in a mutual company a subscriber who takes out a policy must be a member 
of the company; that he sign a subscription contract under which he agrees to pay 
his proportionate share of the losses; that other subscribers have a right to insist 
that a person who is not so liable shall not be entitled to insurance that D’Alassandro 
was a life member of the company until his obligation was terminated as provided 
in the policy, and he was thus obligated to pay any assessments which might be 
levied; that plaintiff in error never became a member of the company, was not li- 
able for assessments, and therefore acquired no rights under the policy; that no 
interest under the policy could be acquired by plaintiff in error except in the manner 
provided in the policy. These contentions would probably be true if plaintiff in 
error had bought the automobile covered by the policy prior to the time it was 
stolen and an attempt had been made to assign the policy. It would then have been 
necessary to comply with the provisions of the policy with reference to assignment, 
and if those provisions were not complied with plaintiff in error would not be pro- 
tected. After the loss and after the cause of action had been assigned it was not 
necessary for plaintiff in error to become a member of the company. He was in 
need of no protection against loss because the loss had already accrued. When 
the automobile was stolen and defendant refused to pay, a cause of action arose 
in favor of the insured. It became a chose in action and the policy became the 
evidence of the debt. The insured had the right to assign this debt, and when he 
did so plaintiff in error had a right to begin this suit. Defendant in error offered 
no evidence of any claim against either the insured or plaintiff in error, as pro- 
vided in section 18 of the Practice Act. In fact, the evidence shows no defense of 
any kind or character. 

The Appellate Court was in error in reversing the judgment of the trial court, 
and the judgment of the Appellate Court will be reversed, and the judgment of the 
circuit court will be affirmed. 

Per Curiam. The foregoing opinion reported by Mr. Commissioner Partlow 
is hereby adopted as the opinion of the court, and judgment is entered in accord- 
ance therewith. 

Judgment of Appellate Court reversed. 

Judgment of circuit court affirmed. 


COLUMBIA CASUALTY CO. v. INGRAM. (No. 88.) 
Court of Appeals of Maryland. Feb. 2, 1928 
140 Atlantic Reporter 601. 
& INSURANCE—WAIVER BY INSURER OF RIGHT TO DENY LIABILITY 


FOR ASSURED’S FAILURE TO GIVE PROMPT NOTICE OF SUIT 
HELD FOR JURY. 


Retention by insurer in policy insuring against liability as result of operation 
of designated automobile of control of suit against assured for 51 days held to 
make question of insurer’s waiver of right to disclaim liability, on ground of 
delay in notifying it of suit, for jury. 

(For other cases, see Insurance, Dec. Dig. § 668 [15].) 

Appeal from Baltimore City Court; Albert S. J. Owens, Judge. 

“To be officially reported.” 
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Action by Thomas L. Ingram against the Columbia Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, 
Parke, and Sloan, JJ. 


William D. Macmillan, of Baltimore (Semmes, Bowen & Semmes, of Balti- 
more, on the brief), for appellant. 


E. Paul Mason of Baltimore (Robert J. MacGregor, of Baltimore, on the 
brief), for appellee. 


Urner, J. The Columbia Casualty Company insured the Colonial Carpet 
Cleaning Company “against loss from the liability imposed by law upon the 
assured for damages, on account of bodily injuries, * * * accidentally suffered, 
* * * by any person or person * * * as a result of the ownership, maintenance, 
or use” of a designated automobile. The contract of insurance included an agree- 
ment, by the insurer to investigate accidents covered by its terms, to negotiate 
settlement of claims, and to defend suits for damages, on acount of such accidents, 
on behalf of the assured. It was provided in the policy that, upon the occur- 
rence of an accident involving bodily injuries or death, the assured should “give 
prompt written notice thereof, with the fullest information obtainable at the 
time,” to one of the insurer’s authorized agents; that the assured should “give 
like notice with full particulars of any claim made on account of such accident” ; 
and that, if suit were brought against the assured to enforce such claim, the 
summons or other process should be “promptly” forwarded by the assured to 
the home office of the insurer. Provision was made in the policy for an action 
against the insurer by a person obtaining a judgment against the assured for 
damages resulting from an accident covered by the insurance, in the event that 
execution on the judgment should be returned unsatisfied. This is a suit upon 
such a judgment, and the principal question is whether an alleged failure of the 
assured to give prompt written notice of the accident to the insurer was waived 
by its conduct in taking charge for a time of the defense to the suit in which the 
judgment against the assured was rendered. The insurer sought to have the 
question of waiver determined as one of law by an instruction to the jury that 
there was no legally sufficient evidence to show that any of the insurer’s rights 
under the policy had been waived, while the plaintiff submitted an instruction 
permitting the jury to infer a waiver if they found certain facts. The court 
below granted the plaintiff's prayer on the subject of waiver, and refused the 
insurer’s prayer to withdraw the question from the jury. 


[1] There is evidence in the record tending to prove that written notice of 
the accident was given by the assured to the insurer ten days after it occurred. 
There is no exception requiring a decision upon the question as to whether such 
a notice was “prompt”, within the intent of the policy. While prayers were 
offered by the insurer on the theory that the notice was not promptly. given, 
they sought a directed verdict in its favor on that ground without making any 
reference to the waiver issue. Those prayers, therefore, could not properly have 
been granted, if there was legally sufficient evidence of facts from which an 
inference of waiver might be drawn, and we agree with the conclusion of the 
trial court upon that subject. 


{[2] After receiving from the assured written notice of the accident and 
papers in the suit on account of personal injuries thereby caused, the insurer 
wrote a letter to the assured stating in effect that the report of the accident 
and transmission of the suit papers had been unduly delayed, and that they were 
accepted “only under a full reservation” of the insurer’s rights under the insurance 
contract. The letter thus concluded: “We will proceed with an investigation 
of the facts in the case, but without waiving any of the said rights.” The case 
was at once assigned by the insurer to one of its agents for investigation, and 
two days after it was so assigned the counsel for the insurer entered his appear- 
ance in the suit, and filed general issue pleas. The general manager of the 
assured, according to his testimony, was informed by the insurer’s investigator 
that it was “going to take care of the case.” After entering his appearance 
and filing pleas in the case, counsel for the insurer arranged with the plaintiff's 
counsel for a medical examination of the person who had been injured in the 
accident. Exclusive control of the case was retained by the insurer for a period 
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of 51 days. It then wrote to the assured a letter, dated September 9, 1925, which 
was in part as follows: 

“We are sorry to advise you, after a careful consideration of all the facts of 
the situation in this matter, that, acting further under our reservation of July 
18th, we must now decline to proceed any further in this case by reason of the 
prejudice to our interests through the delayed notice to us of the accident and 
the lack of co-operation on your part in connection with the matter.” 

The evidence does not show in what way any actual prejudice resulted to 
the interests of the insurer from any delay by the assured in giving notice of the 
accident, or from any lack of co-operation on his part as suggested in the letter 
announcing the decision of the insurer to abandon the defense of the suit then 
pending. In that letter the assured was advised that the insurer’s counsel had 
withdrawn from the case, and that the assured should have another attorney to 
represent him in the litigation. This was subsequently done, and the suit pro- 
ceeded to trial and to the judgment on which the present action is based. 

While the insurer was entitled to prompt notice of the accident and of the 
ensuing claim of damages, the assured had the right to be informed within a 
reasonable time, after the reservation of July 18th as to whether the insurer 
intended to accept or disavow the duty of resisting or adjusting the claim. The 
record shows no reason why a sufficient investigation of the facts could not have 
been made before the entry of an appearance for the defendant, and the filing 
of pleas, in the suit against the assured, became necessary. It does not appear 
that there were any conditions which prevented the insurer from deciding at a 
much earlier date than September 9th whether it would perform the obligations 
imposed upon it by the contract of insurance. If prejudice could result to the 
insurer from a delay of ten days in the receipt of notice of the accident, it is 
readily conceivable that the interests of the assured might be prejudiced by the 
insurer’s delay for more than a month and a half in determining upon, and declar- 
ing, its attitude in regard to the question of its liability. The reservation in the 
letter of July 18th was made specifically for the purpose of permitting an 
“investigation” by the insurer without a waiver of its rights under the policy. 
Even if not thus restricted by its terms, the effect of the reservation upon the 
question of waiver would not be conclusive. Royal Ins. Co. v. Drury, 150 Md. 
211, 132 A. 635, 45 A. L. R. 582. But it was not stated in the letters that the 
assumption by the insurer of full and sole control of the suit brought against the 
assured would not operate as a waiver of the insurer’s right to disclaim liability 
on the ground of delay in the notification for which the policy provided. The 
effect, upon the waiver issue, of the insurer’s conduct in taking, and so long 
retaining, charge of the suit, must be considered without reference to the reserva- 
tion in the letter, because it was not the kind of conduct which the letter specified. 
Consequently, the primary question is reduced to the simple inquiry whether the 
control which the insurer assumed, and retained for the period mentioned, over 
the suit against the assured, must be judicially declared to be insufficient to 
support the theory of waiver upon which the assured relies. In London & 
Lancashire Indemnity Co. v. Cosgriff, 144 Md. 666, 125 A. 532, where the policy 
required immediate written notice of an accident to be given by the assured to 
the insurance company, and it was contended that such notice was not given, 
this court said: 


“There can be no doubt, however, that the company waived any question 
about the notice in writing, as it took charge of and tried the case on the part 
of the defendant through its own attorneys.” 


In this case the insurer did not remain in charge of the suit against the 
assured until the trial, but its retention of control for the considerable period 
referred to was certainly a fact from which an intention to waive the delay in 
the notice of the accident might be rationally inferred. The possibility of such 
an inference justified the refusal of the trial court to direct a verdict for the 
insurer on the opposite theory. 


The case of Lewis v. Commercial Cas. Ins. Co., 142 Md. 472, 121 A. 259, 28 
A. L. R. 1287, cited in the argument, was quite different in its facts from the 
one now being decided. As stated in the opinion in that case, we found “nothing 
disclosed by the record, in the acts or conduct of the appellee or its agents, to 
show that it intended to waive the terms of the policy,” but from the circum- 
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stances of the present case the jury could reasonably infer an intention by the 
insurer to waive the policy requirement as to the time of notice. 

All of the refused prayers of the defendant insurer are inconsistent with 
the views we have expressed. The first prayer of the plaintiff, after referring to 
the insurer’s letter of July 18th, permitted an inference that prompt notice of 
the accident was waived, if the jury found that the defendant, not only pro- 
ceeded with the investigation proposed in the letter, but also exercised control 
over the suit against the assured for the period mentioned in the evidence. 
This prayer was properly granted. There is no criticism of the only other 
prayer granted at the plaintiff’s request. 

Four exceptions were taken to rulings on the admissibility of evidence, and 
one to a statement of the court in explanation of such a ruling. No reversible 
error is disclosed by any of the exceptions. 

Judgment affirmed, with costs. 


KAZDAN v. STEIN et al. 
Court of Appeals of Ohio, Cuyahoga County. May 30, 1927. 
160 Northeastern Reporter 506. 

2. INSURANCE—EVIDENCE HELD TO ESTABLISH THAT USE OF 
AUTOMOBILE INJURING PLAINTIFF WAS WITHOUT OWNER’S 
CONSENT, SO THAT NO LIABILITY WAS PREDICABLE ON POLICY 
(GEN. CODE, §§ 9510—3, 9510—4). 

In action, under Gen. Code, §§ 9510—3, 9510—4, on automobile liability policy, 
providing coverage for benefit of any person operating automobile with express 
or implied consent of insured, evidence held to establish, as matter of law, that 
use of car by another at time of injury to plaintiff was without owner’s consent. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Action by Max Kazdan against Garry Stein and the Attna Life Insurance 
Company. Judgment for defendant last named, and plaintiff brings error. 
Affirmed—[By Editorial Staff.] 

Judgment affirmed by Supreme Court 160 N. E. —. 

Payer, Minshall, Karch & Kerr, of Cleveland, for plaintiff in error. 

Dustin, McKeehan, Merrick, Arter & Stewart, of Cleveland, for defendant 
in error. 

SuLLIVAN, P. J. The question at issue in this cause is whether the court of 
common pleas of Cuyahoga county committed prejudicial error in directing a 
verdict for the defendant the A2tna Life Insurance Company at the close of the 
plaintiff’s case. 


The foundation for the action is a clause in the provisions of the policy, 
as follows: 

“Subject otherwise to all provisions of the policy, it is agreed that while any 
automobile covered under clauses 4 and 5 of the policy is being used with the 
express or implied consent of the named assured * * * any insurance granted 
* * * shall, in addition to the named assured, inure to the benefit of any person 
riding in said automobile as well as to the benefit of any person, firm, or cor- 
poration responsible for the operation of said automobile.” 

The specific question which is determinative of the question of error raised 
is whether there is in the record a scintilla of evidence, under the rules of law, 
showing that the automobile covered by the insurance policy was being used at 
the time of the accident with the express or implied consent of the named 
assured, to wit, one Gordon. 

Max Kazdan, the plaintiff in error, on June 30, 1921, was injured by being 
struck by an automobile driven and operated by one Garry Stein, which is the 
vehicle insured by the policy named in the record. In a suit other than the 
instant case, commenced in the court of common pleas by Kazdan against Stein, 
the driver, and his employer, Gordon, the owner of the car, there was an election 
as to whether the suit should proceed against Stein or Gordon, and the case 
against Gordon was dismissed upon the trial and a verdict of $10,000 was rendered 
against Stein, but no part of it has ever been collected, and it is intimated in the 
record that it is uncollectable. 

Sections 9510, 9510—3, and 9510—4, General Code, provide that Kazdan is 
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entitled to be subrogated to the rights of the insured against the insurer. The 
latter two sections read: 

“Sec. 9510—3. In respect to every contract of insurance made between an 
insurance company and any person, firm or corporation by which such person, 
firm or corporation is insured against loss or damage on account of the bodily 
injury or death by accident of any person for which loss or damage such person, 
firm or corporation is responsible, whenever a loss or damage occurs on account 
of a casualty covered by such contract of insurance, the liability of the insurance 
company shall become absolute, and the payment of said loss shall not depend 
upon the satisfaction by the assured of a final judgment against him for loss, 
or damage or death occasioned by such casualty. No such contract of insurance 
shall be cancelled or annulled by any agreement between the insurance company 
and the assured, after the said assured has become responsible for such loss or 
damage or death, and any such cancellation or annullment shall be void. 

“Sec. 9510—4. Upon the recovery of a final judgment against any firm, 
person or corporation by any person, including administrators and executors, 
for loss or damage on account of bodily injury or death, if the defendant in such 
action was insured against loss or damage at the time when the right of action 
arose, the judgment creditor shall be entitled to have the insurance money pro- 
vided for in the contract of insurance between the insurance company and the 
defendant applied to the satisfaction of the judgment, and if the judgment is 
not satisfied within thirty days after the date when it is rendered, the judgment 
creditor may proceed in a legal action against the defendant and the insurance 
company to reach and apply the insurance money to the satisfaction of the 
judgment.” 

Thus the foregoing show the legal status of the parties to this litigation, and 
we proceed to examine the record to ascertain whether the motion to direct a 
verdict for the defendant the Attna Life Insurance Company was well taken, and 
therefore whether the court below committed error in directing a verdict accord- 
ingly. 

There is no claim made that when the plaintiff rested his case there was 
any evidence of an express consent of the named assured, and the only question 
is whether, from the record, there appears an implied consent. In the able brief, 
and in the oral argument of counsel for plaintiff in error, it is urged that inasmuch 
as the record shows a continuous use on the part of the driver, Stein, of the 
automobile in question, such use imports an implication of consent on the part 
of Gordon, the assured and owner of the automobile. 

[1] Whether a consent is express or implied depends upon the conduct of 
the party whose consent must be had. Whatever may be the act, circumstance, 
or fact, in order to recover under the terms of the agreement, there must be a 
connection made with the conduct of the party whose consent, either express or 
implied, is necessary. Thus there may be acts, circumstances, and facts, such 
as the continued use of the car, but unless they attach themselves in some way 
to the acts of the party whose consent must be had there can be no implication 
of consent arising, because consent signifies some fact or circumstance proceeding 
from the party who must consent in order to make the act valid. In other 
words, there must be a nexus between the acts and the voluntary action on 
the part of him who must consent. The implication, in order to have legal 
significance, must have the element of mutuality, because in implied consent 
it is just as necessary to show mutuality as it is express consent, and as to the 
latter there is no question that a mutuality of agreement must exist. It is just 
as necessary in implied consent. 

In Cuneo v. De Cuneo, 24 Tex. Civ. App. 436, 59 S. W. 284, 285, the court 
charged the jury as follows: 


“An implied agreement is one where the conduct of the parties with reference 
to the subject-matter is such as to induce the belief that they! intended to do 
that which their acts indicate they have done.”, 

In Bixby v. Moor, 51 N. H. 402, 403, the court said: 


“In such cases it is sometimes said that ‘the law implies an agreement.’ * * * 
Strictly speaking, this is inaccurate. The agreement, though not fully expressed 
in words, is, nevertheless, a genuine agreement of the parties; it is ‘implied’ 
only in this, that it is to be inferred from the acts or conduct of the parties 
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instead of from their spoken words; ‘the engagement is signified by conduct 
instead of words.’ But acts intended to lead to a certain inference may ‘express 
a promise as well as words would have done.’” 

[2] Thus it is well settled by these and many other authorities that the 
implied consent necessary under the terms of the policy must arise by way of 
inference or deduction from the acts and conduct of not only one of the parties, 
but of both the parties, and in the instant case we find no evidence of such a 
legal status in the record. On the contrary, we find with regard to the testimony 
of Stein and Gordon, the driver and owner, respectively, that the use of the car 
for uses other than those named in the policy was not known in any way to 
Gordon, and thus in addition to the failure of any inference arising in the record 
as to implied consent we have the negation of both of these important witnesses 
to the challenge of consent. Thus it appears from the record that the lower 
court made no mistake in sustaining the motion to direct a verdict, for the 
reason that the record not only warranted, but compelled, such judicial action. 
Holding these views, the judgment of the lower court is hereby affirmed. 

Judgment affirmed. 

Vickery and Levine, JJ., concur. 


MOSRIE v. AUTOMOBILE INS. CO. OF HARTFORD, CONN. (No. 6028.) 
Supreme Court of Appeals of West Virginia. Feb. 21, 1928. 
141 Southeastern Reporter 871. 
(Syllabus by the Court.) 

1. INSURANCE—MEASURE OF DAMAGES IS DIFFERENCE BETWEEN 
VALUE OF PERSONAL PROPERTY INSURED IMMEDIATLY BE- 
FORE AND AFTER FIRE. 

In an action on a fire insurance policy covering personal property, the measure 
of damages is the difference between the value of the property immediately before 
and immediately after the fire. 

(For other cases, see Insurance, Dec. Dig. § 502.) 


2. INSURANCE—UNDER FIRE POLICY’S PROVISION, FRAUD, ATTEMP- 

TED FRAUD, OR FALSE SWEARING AS TO PART OF PROPERTY 

IN PROOF OF LOSS PREVENTS RECOVERY FOR ANY OF LOSS. 

In an action on a fire insurance policy, providing that, “in case of any fraud, 
attempted fraud, or false swearing by the insured touching any matter relating to 
the insurance or the subject thereof, whether before or after the loss,” shall avoid 
the entire policy, fraud, attempted fraud, or false swearing by the insured in respect 
to part of the property included in the proof of loss will preclude recovery for 
any part of the loss. 

(For other cases, see Insurance, Dec. Dig. § 553[2].) 

Error to Circuit Court, Mercer County. 

Action by notice of motion for judgment by R. M. Mosrie, trading as the Mer- 
cer Auto Sales Company, against the Automobile Insurance Company of Hartford, 
Conn., on a fire insurance policy. Judgment for plaintiff, and defendant brings error. 
Reversed and remanded. 

French, Easley & Easley, of Bluefield, for plaintiff in error. 

Russell S. Ritz, of Bluefield, for defendant in error. 

Litz, J. This is an action by notice of motion for judgment on a fire insurance 
policy for the alleged total of eight automobiles and damage to another. 

The policy was issued to the Mercer Auto Sales Company, a partnership, in the 
sum of $3,500, and suit was brought in the name of R. M. Mosrie, trading as Mer- 
cer Auto Sales Company, for the sum of $3,000. The defendant filed a plea of the 
general issue, a special plea averring that the partnership of Mercer Auto Sales 
Company was composed of the plaintiff, R. M. Mosrie, and his wife, Tillie Mosrie, 
and the following specifications of defense: 

“The defendant says: 

“That the plaintiff cannot maintain its action against it, for the reason that the 
plaintiff has failed to perform and comply with certain clauses, conditions, and war- 
ranties contained in and annexed to the policy of insurance sued on as hereinafter 
more specifically set forth; and also for the reason that the plaintiff has violated 
certain clauses, conditions. and warranties contained in the said policy sued on as 
hereinafter more specifically set forth: 
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“*(2) In the event of loss’or damage occasioned by a peril insured against 
herein the assured shall protect the property from further loss or damage and any 
such further loss or damage occurring directly or indirectly from a failure to pro- 
test shall not be recoverable under this policy. Any such act of the assured or this 
company or its agents in recovering, saving, and preserving the property described 
herein, shall be considered as done for the benefit of all concerned and without pre- 
judice to the rights of either party, and all reasonable expenses thus incurred shall 
constitute a claim under this policy; provided, however, that this company shall 
not be responsible for the payment of a reward offered for the recovery of the in- 
sured property unless authorized by the company. 


“*(3) This entire policy shall be void if the assured has concealed or misre- 
presented any material facts or circumstances concerning this insyrrance, or the sub- 
ject thereof; or in case of any fraud, attempted fraud, or false swearing by the 
assured touching any matter relating to this insurance or the subject thereof, 
whether before or after loss.’ 

“That the Lexington touring car, 1923 model, serial No. 38583, motor No. 
62248 and Oldsmobile touring car, 1923 model, serial No. AT-12230, motor No. MD- 
353506, and a Maxwell touring car, 1923 model, serial No. 44310, were and still are 
situate in the remains of the building which was used by the plaintiff as a garage. 
That the plaintiff has taken no action to protect the salvage thereon, and that spare 
tires, tires, headlights, batteries, and other accessories have been stolen and re- 
moved by various parties. That the Nash sedan, 1926 model, serial No. 31612, mo- 
tor No. 30860, was allowed to remain in the remains of the building, which was oc- 
cupied by the plaintiff as a garage until on or about April 15, 1926, when the same 
was removed. That, by reason of the said car sitting out under all conditions of the 
weather it was seriously damaged thereby. That the defendant denies any loss to 
any of the four cars above named by reason of the failure of the plaintiff to protect 
the salvage as provided by the policy. That the plaintiff in this suit is attempting to 
prove a loss on a certain Ford touring car, 1924 model, serial No. West Virginia 
240; that this Ford touring car was not in the fire and has never been produced for 
the inspection of the defendant or its agent, and that, by reason of the plaintiff at- 
tempting to prove a loss on a car that has never been burned, this entire policy is 
void.” 

To the judgment on a verdict in favor of the plaintiff for $3,000 the defendant 
prosecutes error. 

Besides the overruling of the motion of the defendant to set aside the verdict 
as contrary to the law and evidence, the grounds of error are: (1) The rejection of 
the testimony of certain witnesses offered by the defendant to prove admissions by 
the plaintiff that he and his wife, Tillie Mosrie, composed the partnership of the 
Mercer Auto Sales Company; (2) the rejection of the testimony of W. R. Keesee, 
offered by the defendant, to establish the value of the automobiles injured in the 
fire; (3) the refusal of an instruction offered by the defendant submitting to the 
jury the issue of whether Tillie Mosrie was a member of the partnership; (4) the 
refusal of the court to direct a view of the premises where the fire occurred for the 
purpose of determining whether or not the Ford automobile included in the proof 
of loss actually existed; (5) the refusal of instructions Nos. 1 and 2 offered on be- 
half of the defendant; and (6) the granting of an instruction on behalf of the plain- 
tiff. 

W. A. Heim, an adjuster for the defendant, obtained from the plaintiff imme- 
diately after the fire the following written claim of loss: 


“Accident and Liability Department, Attna Life Insurance Company. 
“The A&tna Casualty & Surety Company. 
“Automobile Insurance Company of Hartford, Connecticut. 
“Morgan B. Brainard, President. 

“J. H. Wright, Law & Commerce Bldg., Bluefield, W. Va.: This is to certify 
that I, Richard M. Mosrie, of Princeton, West Virginia, am the part owner of 
Mercer Auto Sales Company located at Bluefield, West Virginia, and in behalf of 
said Mercer Auto Sales Company I do herein make claim under policy A-1270232 of 
the Automobile Insurance Company of Hartford, Connecticut, for the loss of or 
damage to the following list of automobiles which were damaged or destroyed by 
fire while stored in the garage building of Princeton Motor Company at Princeton, 
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West Virginia, on or about the 15th day of November, 1926: 


1 Oldsmobile 6 touring model 1919, No. 12250, No. MD-353506 .. 
1 Jordan sport touring model 1923, No. 35934, No. 10082 

1 Studebaker spec. 6 trg. 1923, No.—, No.—— 

1 Studebaker light 6 trg. 1923, No. E- 129109, No. —— 

1 Maxwell trg. 1923, No. 44310, No. —— 


$1,565.00 
“I do hereby further certify that the above described automobiles were the pro- 
perty of Mercer Auto Sales Company and that there were no other automobiles be- 
longing to the said Mercer Auto Sales Company in the garage building or on the 
premises of the said- Princeton Motor Company at the time of said loss. 
“Witness my hand and seal at Bluefield, West Virginia, this 23d day of No- 
vember, 1926. 
“Mercer Auto Sales Company. [Seal.] 
“By M. Mosrie, Mgr. 
“Subscribed and sworn to before me a notary —_— in nat for Mercer county, 
state of West Virginia, this the 23d day of November, 1 
“My commission expires 24th day of December, 1934. 
E. Wagner, Jr. 
“One Nash sedan, No. 31612, No. 30860, to be included in ne Sivwe list pending 
completion of further investigation and advice of Automobile Insurance Company 
of Hartford, Conn.” 
The items of the final proof of loss filed by the plaintiff follow: 


Trade-Name Type. Year Model No.Cyls. Serial Number Motor No. Value 
Oldsmobile Tour. 1923 6 AT-12230 MD-353506 $ 395.00 
Maxwell Tour. 1923 44310 310.00 
Nash Tour. 1924 48443 39171 (Equity) 84.00 
Lexington Tour. 1923 38583 62248 485.00 
Jordan Tour. 1923 . 35934 10082 435.00 
Ford Tour. 1924 W. Va.240 W.Va.240 = 150.00 
Studebaker Tour. 1923 Lt.6 E-129109 350.00 
Nash Sedan 1926 Lt.6 31612 30860 1,050.00 
Studebaker Tour. 1923 Sp.6 395.00 


Total value $3,654.00 


The plaintiff testified he did not know the extent of the loss at the time of sign- 
ing the first statement, and that it was executed with that understanding between 
himself and the adjuster. As to whether the final proof of loss was accurate, the 
issue was confined almost, if not entirely, to the Ford automobile. Heim testified 
that, although he was on the premises soon after the fire and several times later, 
he was never able to find it either through his own or the efforts of the plaintiff. 

The alleged improper rulings of the court in excluding evidence of admissions 
by the plaintiff that his wife was a member of the partnership cannot be considered, 
for the reason that they were neither specified in the grounds for a new trial nor 
incorporated in special bill of exceptions. The evidence of the witness W. R. 
Keesee was properly refused, for the reason that he knew nothing of the value of 
the fire, and in his answer to the question propounded would not even hazard a 
guess. 

As there was no evidence before the jury tending to establish the plea of non- 
joinder, the instruction submitting this issue to the jury was properly refused. 

[1] Instruction No. 1 offered by the defendant, fixing the measure of damage 
as the difference between the value of the cars immediately preceding and immediate- 
ly after the fire, was improperly refused. There was no other instruction to enlighten 
the jury upon this pertinent rule of law. 

[2] Instruction No. 2 offered by the defendant would have told the jury that, if 
the plaintiff by including the Ford automobile in his proof of loss was guilty of 
fraud, attempted fraud, or false swearing, then they should find for the defendant. 
Treating the evidence as sufficient to submit to the jury the issue of fraud or false 
swearing by the plaintiff, the court gave defendant's instruction No. 3, telling the 
jury that, if the plaintiff, by including the Ford car in his proof of loss, was 
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guilty of fraud, attempted fraud, or false swearing, then they should not find any 
damage in respect to it. Defendant’s instruction No. 2 should have been given. A 
false and fraudulent claim in respect to one of the cars precludes the right of re- 
covery as to the others. Riley v. Atna Insurance Co., 80 W. Va. 236, 92 S. E. 417, 
L. R. A. 1917E, 983. . 
The judgment of the circuit court is reversed, the verdict set aside, and a new 
trial awarded the defendant. 
Reversed and remanded. 
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CASUALTY. 


BOYLE-FARRELL LAND CO. v. STANDARD ACC. INS. CO. 
Circuit Court of Appeals, Eighth Circuit. January 25, 1928. 
No. 7719. 

24 Federal Reporter (2d) 55. 

1. INSURANCE—TO WARRANT RECOVERY UNDER EMPLOYER'S 
LIABILITY POLICY, INJURED EMPLOYEE MUST HAVE BEEN 
ENGAGED IN BUSINESS COVERED BY POLICY. 

To warrant recovery under an employer’s liability policy, the injured employee 
not only must have been covered by the policy, but must at time of injury have 
been engaged in business insured thereby, or in some work incidental thereto. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE—INJURIES TO EMPLOYEE OF LOGGING COMPANY, 
WHILE RIDING ON LOGGING TRAIN RETURNING HOME FROM 
TREATMENT BY COMPANY’S PHYSICIAN, HELD NOT WITHIN 
EMPLOYERS’ LIABILITY POLICY. 

Injuries to employee of logging and lumber company, occurring as result 
of train wreck when employee was being taken on log train from town where 
he received treatment from company’s physician, to his home at logging camp, 
held not within employers’ liability policy, covering injuries accidentally sustained 
by reason of operation of its business, which was defined to be “all work inci- 
dental to the manufacture of lumber,” including riding on logging railroad to 
and from work, and the fact that person injured was employee did not of itself 
establish liability. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

In Error to the District Court of the United States for the Eastern District 
of Arkansas; Jacob Trieber, Judge. 

Action by the Boyle-Farrell Land Company against the Standard Accident 
Insurance Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 

Charles T. Coleman, of Little Rock, Ark. (Walter G. Riddick, of Little Rock, 
Ark., on the brief), for plaintiff in error. 

Price Shofner, of Little Rock, Ark., for defendant in error. 

Before Stone, Circuit Judge, and Reeves and Otis, District Judges. 

Reeves, District Judge. Plaintiff in error was plaintiff and defendant in error 
was defendant in the trial court, and these designations will be used in ‘this 
opinion. Plaintiff was denied recovery in a suit upon a policy of insurance desig- 
nated as “employers’ liability,” and brings error. 

On the 17th day of February, 1921, and previously, plaintiff was and had 
been engaged in the operation of a sawmill and the manufacture of lumber at 
Farrell, in the state of Arkansas. Its mill was located at Farrell, but it cut its 
own logs in the forests, and used its own trains in hauling such logs to its mill 
plant. It had a number of employees, both at the plant at Farrell and in its 
logging camps in the forests, some six to eight miles distant. On the date 
mentioned, the policy sued on was issued. Said policy undertook “to indemnify 
the assured named and described in the declarations against loss from the liability 
imposed by law, * * * for damages on account of bodily injuries * * * accident- 
ally sustained by reason of the operation of the * * * business hereinafter 
described, by any employee * * * of the assured while within the factories, 
shops or yards described in said declarations, or upon the sidewalks or other ways 
immediately adjacent thereto, provided for the use of such employees or the 

public. * * * 

“The business operations to be insured” were defined in the following lan- 
guage: “All work incidental to the manufacture of lumber, including operations 
of logging railroads, maintenance and extension of lines, and all repair work; 
also including contractors, subcontractors and their employees (employees of the 
assured riding on logging railroad to and from work covered by this policy), 
logging railroad operations, including hauling of freight and switching, and all 
other employees except office and store employees.” 


The foregoing excerpts from the policy are alone pertinent to the issues here 
raised. 
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On the 6th day of August, 1921, one Otis J. Haynes, who had been in the 
employ of the plaintiff as a log cutter, was living in one of its logging camps, 
six to eight miles from the mill plant at Farrell. Said Haynes had been ill, and 
was not on that day, and had not been for some days previously, engaged in 
his work as a log cutter. Under his contract of employment with the plaintiff, 
he was entitled to have medical and surgical attention in case of illness or 
accident. For the benefit of such medical treatment, it was necessary for him 
to go to Farrell, where the company’s physician had his office. The physician 
was compensated by a uniform deduction from the wages of the employees. 
Haynes claimed and was granted the privilege of riding on a log train from the 
logging camp to Farrell. After receiving treatment and medicine from the 
company’s physician at Farrell, Haynes bought some groceries and took passage 
on a log train for his return trip to his home at the company’s logging camp. 
On this return trip, the train was wrecked and Haynes was seriously and per- 
manently injured. He sued the plaintiff for damages accruing to him, because 
of the train wreck and recovered judgment in the sum of $18,500, which has 
been paid.: This judgment was affirmed by the Supreme Court of Arkansas 
(161 Ark. 183, 256 S. W. 43) in an opinion which properly held, among other 
things, that “an employee riding on a train or other mode of transportation 
pursuant to contract with his employer is entitled to the exercise of ordinary care 
for his safety, and when injured on accunt of negligence he may recover damages.” 

At the trial of the instant case, a jury was waived and the cause submitted 
to the court upon an agreed statement of facts and upon the pleadings and 
evidence “in the original case of Haynes v. Boyle-Farrell Land Company.” The 
opinion of the Supreme Court of Arkansas in the Haynes Case was also sub- 
mitted as a part of the agreed statement of facts. There had been a full com- 
pliance with the requirements of the policy in the matter of notice, so that the 
only question presented was as to the liability on the merits of the case. 

The liability of the plaintiff in the damage suit, brought by Haynes, was 
predicated upon the proposition that his contract of employment entitled him to 
passage on the log train that was wrecked, that in the act of transportation the 
company owed him the duty to exercise care for his safe carriage, and that it 
had failed in the performance of this duty. 


[1, 2] 1. At the time of the accident, the employee was admittedly not 
engaged in his specific occupation as a log cutter. The defendant insured 
plaintiff against loss for damages on account of bodily injuries accidentally 
sustained by reason of the operation of its business. Such operation was defined 
to be “all work incidental to the manufacture of lumber, including operations of 
logging railroads, maintenance and extension of lines and all repair work; also 
including contractors, subcontractors, and their employees (employees of the 
assured riding on logging railroad to and from work covered by this policy), 
logging operations, including the hauling of freight and switching, and all other 
employees except office and store employees.” 


A reasonable interpretation of this provision would mean that recovery might 
be had where the employee accidentally sustained bodily injuries while engaged 
in work “incidental to the manufacture of lumber.” Clearly Haynes was not 
engaged at the time of his injury in any work “incidental to the manufacture 
of lumber.” He was doing no more than using the benefits of his contract of 
employment which entitled him to medical attention and treatment. In carrying 
out such contract, plaintiff undertook to transport him from its logging camp 
to Farrell and return. The policy in suit did not cover all the relations of 
employment, but limited the liability of the defendant to the relationship that 
existed while the employee was actually engaged in the work of his employment. 
To warrant recovery under an employers’ liability policy, the injured employee 
must have been one not only covered by the policy but at the time “must have 
been engaged in the business thereby insured or in some work incidental thereto.” 
14 R. C. L. § 442; 36 C. J. 1082; Wollman v. Fidelity & Casualy Co., 87 Mo. App. 
677; Rust Lumber Co. v. General Accident Assurance Corp., 134 La. 309, 64 So. 122. 

2. It is the contention of the plaintiff that “the sole question involved in 
this case is whether or not Haynes was an employee at the time he was injured.” 
Let it be conceded that he was such an employee, yet plaintiff would not be 
entitled to recover upon the facts in this case. 
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The contract of insurance did not undertake to insure the employees as such. 
The liability assumed was only for accidental injuries sustained in the operation 
of the business, which was defined as “all work incidental to the manufacture of 
lumber.” Clearly, the injured employee was not engaged in work incidental 
to the manufacture of lumber, nor was he riding on the logging train to and 
from his work as stipulated in the policy. He was not engaged in the work of 
his employment when injured. The decision of the Supreme Court of Arkansas 
was not based upon the ground that Haynes was injured while engaged in work, 
but that he was being carried as a passenger as a part of his contract of employ- 
ment. 


The judgment of the trial court was correct, and should be affirmed. It is 
so ordered. 


MARYLAND CASUALTY CO. v. RAZOOK et al. 
Circuit Court of Appeals, a February 22, 1928. 
No. 5172 
24 Federal Reporter (2d) 160. 
INSURANCE—DAMAGE CAUSED BY RAIN DRIVEN "THROUGH 

WINDOWS BROKEN BY WIND HELD WITHIN WATER DAMAGE 

POLICY, THOUGH DAMAGE CAUSED BY WIND WAS EXCEPTED. 

Under a policy insuring against water damage, including damage caused by 
“rain or snow driven or admitted through broken or open windows,” but except- 
ing loss or damage “caused directly or indirectly by cyclone, tornado, wind- 
storm, * * *” insurer held liable for damage caused by rain driven through 
windows broken by the wind during a great wind and rain storm. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

In Error to the District Court of the United States for the Southern District 
of Florida; William I. Grubb, Judge. 

Action at law by Corena Razook, joined by her husband, S. A. Razook, 
against the Maryland Casualty Company. Judgment for plaintiffs, and defendant 
brings error. Affirmed. 

Jesse Paul Kirk, Louis F. Snedigar, Francis M. Miller, John Graham McKay, 
and George J. Baya, all of Miami, Fla. (Snedigar, Miller, McKay & Baya, of 
Miami, Fla., on the brief), for plaintiff in error. 

Robt. L. Shipp, of Miami, Fla. (Shipp, Evans & Kline, of Miami, Fla., on the 
brief), for defendants in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Wa.keR, Circuit Judge. This was an action against the Maryland Casualty 
Company on an instrument issued by it, called “water damage policy,” insuring 
one of the defendants in error “against all direct loss and damage caused” to 
described property located in Miami, Fla., “solely by the accidental discharge, 
leakage, or precipitation of water or steam from the following sources: Plumbing 
system (not including automatic sprinkler system). Plumbing tanks (for the 
storage of water for the supply of the plumbing system.) Steam or hot water 
heating pipes and radiators. Elevator tanks and cylinders. Stand pipes for fire 
hose. Roofs, leaders, and spouting. Rain or snow driven or admitted through 
broken or open windows and skylights—except as herein provided, to an amount 
not exceeding eighteen thousand and no/100 dollars.” 

The policy contained the following provision: 

“Hazards Not Covered.—This company shall not be liable for loss or damage 
caused directly or indirectly by fire, lightning, cyclone, tornado, windstorm, 
earthquake, explosion including explosion and/or ruptures of steam boilers and 
flywheels, blasting, invasion, insurrection, riot, civil war or commotion, or 
military or usurped power or by order of any civil authority; or by theft; or by 
the seepage of water through building walls or foundations; or by leakage of 
water through sidewalks or sidewalk lights; or by floods inundation or backing 
up of sewers or outside drains; or by either the normal or unusual influx of tide 
water; or by neglect of the insured to use all reasonable means to save and 
preserve the property at and after a ‘water damage.” 

The claim asserted by the suit was based on damage caused to the insured 
property by rain driven or admitted through broken windows during the great 
storm at Miami in September, 1926. A jury was waived, and the court made 
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findings of fact and conclusions of law, one of the findings of fact being to the 
effect that at the time above mentioned the windows of insured’s store, containing 
the insured property, “were broken and blown out by a hurricane of great 
violence, and that the permanent fixtures and contents of said store were then 
and there damaged by rain accompanying said hurricane, which rain was then 
and there driven and admitted through said broken windows.” The trial resulted 
in a judgment against the insurer, following the overruling of its motion for a 
judgment in its favor. 

In behalf of the insurer it is contended that the loss or damage was caused 
by a hazard mentioned in the last above set out provision, a “cyclone, tornado, 
or windstorm,” and not by “rain * * * driven or admitted through broken or 
open windows,” within the meaning of those words as used in the first above set 
out provision. It cannot well be supposed that the insurer, in using the words, 
“rain * * * driven * * * through broken or open windows,” contemplated that 
the rain would be driven otherwise than by wind. To say the least, the language 
of the “Hazards Not Covered”, clause does not clearly indicate an intention not 
to insure against loss or damage caused by rain driven by a cyclone, tornado, 
or windstorm, each of which may occur when there is no rain. That language 
is consistent with an intention to except—not loss or damage from rain, however 
it is driven through open or broken windows—but loss or damage caused directly 
or indirectly by cyclone, tornado, windstorm, or other hazards specified. Though 
a rain occurs during a windstorm, it properly may be regarded as ‘an intervening, 
independent cause of water damage inflicted. The provision invoked by the 
insurer deais with hazards, loss or damage from which may not be contributed 
or added to by rain. That provision did not except loss or damage caused by a 
rain and wind storm, or by a rain which accompanies a cyclone, tornado, or other 
wind storm, but was effective to except loss or damage caused, not by rain or snow 
driven or admitted through broken or open windows or skylights, but solely by 
one or more of the hazards specified in that provision. 

As the loss or damage to the insured property was caused by a hazard insured 
against, and not by one of the excepted hazards, the rulings complained of were 
not erroneous. Newark Trust Co. v. Agricultural Ins. Co. (C. C. A.) 237 F. 793; 
Commercial Union Assur. Co. v. Pacific Union Club (C. C. A) 169 F. 776; Rich- 
mond Coal Co. v. Commercial Union Assur. Co. (C. C. A.) 169 F. 746, 17 Ann. Cas. 
1092; Hartford Fire Ins. Co. v. Nelson, 64 Kan. 115, 67 P. 440. 

The judgment is affirmed. 


MacGRUER et. al. v. aa — CO. OF NEW YORK. 
iv. 6230. 
District Court of Appeal, First District, Division 1, California. Feb. 11, 1928. 
264 Pacific Reporter 501. 

1. INSURANCE—“PAY ROLL,” AS USED IN PAY ROLL ROBBERY 
POLICY, MEANS FUND OR SUM OF MONEY ON HAND IN CASH 
FOR DISBURSEMENT TO PAY WAGES AT DESIGNATED TIME 
AND PLACE. 

Term “pay roll,” as used in pay roll robbery policy, means fund or sum of 
money on hand in cash to be disbursed in payment of wages at designated time 
and place which is ordinarily transported in private custody and in lesser exchange 
denominations. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


2. INSURANCE—PAY ROLL POLICY INSURING AGAINST ROBBERY 
INSIDE OR OUTSIDE INSURED’S PREMISES WITH RIDERS AND 
MODIFICATIONS HELD, UNDER EVIDENCE, TO COVER LOSS IN 
CITY OTHER THAN WHERE INSURED’S OFFICE WAS LOCATED. 
Policy insuring plastering contractor against loss by robbery of pay roll 

inside or outside premises, in view of fact that insured had requested insurer’s 

agent to increase policy to cover job in another city, and it had issued a separate 
policy, which, with first, made insurance in amount asked by insured, and riders 
providing for four custodians of pay roll instead of one and for different 
premium rates in event of renewal,’ protected against robbery of pay roll in 
city where work was being done, though insured’s office was not located there. 


(For other cases, see Insurance, Dec. Dig. § 425.) 
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3. INSURANCE—“INSIDE OR OUTSIDE” IN POLICY USUALLY GIVES 
IDEA OF WHOLE AND WITHOUT QUALIFICATION INDICATES 
NO LIMITATION. 

Expression “inside or outside” usually gives idea of a whole and used without 
qualification in pay roll insurance policy indicates no limitation. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


4. INSURANCE—COMPANY HELD ESTOPPED TO ASSERT THAT PAY 
ROLL POLICY DID NOT COVER LOSS IN CITY OTHER THAN 
WHERE INSURED’S OFFICE WAS LOCATED. 

Where in answer to request of plastering contractor that his pay roll insurance 
policy be increased from $3,000 to $8,000, to cover work in city other than that 
where his office was situated, company’s agents issued additional policy for $5,000 
and attached certain riders to $3,000 policy, company was estopped to set up 
that $3,000 policy did not cover loss in city other than where insured’s office 
was located. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


5. INSURANCE—ESTOPPEL ARISES FROM ACTS AND CONDUCT OF 
COMPANY’S DULY AUTHORIZED REPRESENTATIVE FORECLOS- 
ING DEFENSES ON POLICY OTHERWISE PERMISSIBLE. 

Estoppel arises from acts and conduct of duly authorized representatives of 
insurance company and operates to foreclose defenses on policy otherwise 
permissible. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


7. INSURANCE—TAKING PAY ROLL, HELD “ROBBERY” WITHIN PAY 

ROLL INSURANCE POLICY (PEN. CODE, § 211). 

As respects pay roll robbery policy, that stranger took money from custodian 
without display of force but shot at him to prevent recapture and hindrance of 
escape showed felonious taking, conforming to definition of “robbery” by Pen. 
Code, §211, and was within policy protecting against felonious and forcible 
taking by violence inflicted on person in actual care and custody of property, by 
putting such person in fear of violence, or by overt or felonious act committed 
in presence of such person. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from Superior Court, City and County of San Francisco; George H. 
Cabaniss, Judge. 


Action by George S. MacGruer and another, copartners doing business under 
the firm name and style of MacGruer & Simpson, against the Fidelity & Cas- 
ualty Company of New York. From a judgment for plaintiffs, defendant appeals. 
Affirmed. 

Chickering & Gregory, of San Francisco, for appellant. 

Chalmer Munday, of San Francisco, for respondents. 

PaRKER, Justice pro tem. The action was brought to recover upon a policy of 
insurance, and, judgment being entered for plaintiffs, the defendant appeals. The 
case was tried by the court sitting without a jury. 

The facts of the case follow, and throughout the recital the parties will be 
referred to merely as plaintiff and defendant, following the plan adopted by 
counsel in the briefs. 

The plaintiff is a copartnership as alleged, and no question arises concerning 
this or as to the capacity to sue. Defendant is a New York corporation duly 
authorized to transact business and transacting business of insurance against 
loss by burglary and pay roll robbery and other similar causes in the state of 
California. The business of plaintiff is and was at all of the times embraced 
within this controversy that of plastering contractor, and the principal place of 
business of plaintiff was at 266 Tehama street in the city and county of San 
Francisco. It may here be added, unnecessarily, perhaps, that in the very nature 
of such a business operations or work thereunder was conducted wherever plaster- 
ing contracts were obtained in the construction of buildings, and in all cases 
without and away from the premises named. In other words, the business enter- 
prise of plaintiff was not of the character such as contemplated activity in any 
one particular house or lot. The plaintiff in the course of business employed 
many men, and had established certain pay days, at which time the wages of 
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the men employed were paid, and the usual place of payment was at the place 
of employment. 

[1] In May of 1922 plaintiff applied to defendant for insurance protecting it 
against loss of its pay roll; the particular hazard against which it desired insur- 
ance being that of robbery. The term “pay roll” in the usual and ordinary 
acceptation means a fund or sum of money on hand in cash, to be disbursed 
in payment of wages at a designated place and time, and ordinarily transported 
in private custody and in lesser exchange denominations. Upon this application 
in due time defendant, through its admittedly authorized agents and officers, 
issued to plaintiff a policy of insurance designated, “Pay Roll Robbery Policy 
(Standard).” It will be unnecessary to detail here all of the provisions of the 
policy. Such features thereof as are pertinent will be developed hereinafter. 

The amount of the obligation assumed by the terms of the policy was $3,000. 
As stated, this policy wasj executed and delivered as of May, 1922, and by its 
terms the coverage was to be for a term of one year. At the end of the period 
thus designated the policy was renewed to cover the intervening period to May, 
1924. No question is presented as to payment of premiums; it being admitted 
that the same were paid and the contract in full force up to May, 1924. The 
insurance was negotiated through one William A. Newsom, Jr., concerning whom 
more will appear hereafter. In January, 1923, the plaintiff became engaged 
upon a contract involving the plaster work on the Biltmore Hotel at Los Angeles, 
and in the course of this work employed many men. In January, 1923, plaintiff 
addressed a letter to Scott & Newsom (being the same Newsom referred to 
before), which letter specifically referred to the subject of “Fidelity & Casualty 
of N. Y., Pay Roll Policy.” The letter verbatim is as follows: 

“In view of our present pay rolls on the Biltmore Hotel, Los Angeles, we 
desire you to cover us immediately with additional insurance. Our policy now 
calls for three thousand ($3,000.00) dollars. We wish this extended to eight 
thousand ($8,000.00) dollars. Inasmuch as our pay rolls will perhaps only run 
this amount for some three or four months, we wish you to inform us if we can 
raise the coverage for that period of time and then return to the original 
coverage of $3,000. You might inform us of the minimum time we can raise a 
pay roll policy; also if this procedure is permissible. Supply us with the premium 
rates for the above information, copy of original policy, and rider thereto.” 

Receiving no reply to this letter within a reasonable time, plaintiff addressed 
another letter to Scott and Newsom under date of February 7, 1923, attention 
of Mr. Newsom, which letter is as follows: 

“Referring to our letter of the 22d of January, please give this matter your 
immediate attention and advise us what you have done in the matter of raising 
our pay roll insurance to $8,000.00. Trusting you will appreciate the importance 
of protecting us as we have requested.” 

Both of these letters were dated at and mailed from Los Angeles. 

Before proceeding further, the various parties acting on behalf of defendant 
may be here identified. It is admitted by defendant that one Treganowen was 
office manager and assistant resident manager of the Fidelity & Casualty Com- 
pany, defendant, and his authority to represent the company defendant is con- 
ceded. William Newsom, Jr., was referred tq as a special agent of defendant. 
Under his certificate of authority issued to him by defendant, he was designated 
as an agent in San Francisco and vicinity to act in all lines and to countersign 
policies and renewals thereof, and to perform such further acts as are incidental 
to the prosecution of the company’s business and as are authorized by the written 
contract by which he was appointed. This certificate of authority was issued 
out of the main office of defendant, in New York, under the seal of the company 
and duly executed. The office of Newsom was immediately adjoining the main 
San Francisco office of the company, there being a door between, and the 
company paid the rent of Newsom’s room. 

When Newsom received the letters set forth hereinbefore he personally sub- 
mitted the same to Treganowen and discussed the situation with him many 
times. Treganowen had issued the policy then in effect. Newsom told Tregan- 
owen that he had an inquiry from plaintiff for additional insurance, and that 
plaintiff was then operating in Los Angeles'as well as in San Francisco and 
Fresno: also explaining to him that it was possible that at some time plaintiff 
might get a job at some unforeseen place. Newsom suggested and requested 
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that the plaintiff should have coverage for at least four places. Treganowen 
assured Newsom that he would take care of the matter, and his method of thus 
handling the situation was to issue a new policy for and in the amount of $5,000, 
and attach certain riders to the then outstanding policy of $3,000. We have 
nothing before us indicating the provisions of the second policy for $5,000, and 
no issue seems to have been raised concerning it. It would no doubt have been 
helpful to the trial court and to us had this last policy been made a part of the 
record. However, as liability was admitted and discharged to the extent thereof 
under the last policy, we may assume that it did specifically cover the Los 
Angeles job. This brings us back to the original policy here involved. 

This policy, as hereinbefore indicated, was in a standard form. By its terms 
it agreed to indemnify assured against all loss by robbery occurring during the 
hours beginning at 7 a. m. and ending at 7 p. m. of property intended for the 
sole use of the pay roll of the assured, from a custodian while inside or outside 
of the premises, engaged in any of the regular duties devolving on the custodian 
in connection with the pay roll of the assured. The term “premises” within the 
meaning of the policy is limited to the interior of the assured’s office, store, or 
factory, occupying the ground floor of 266 Tehama street, San Francisco. By 
the terms of the policy, the pay roll is to be taken from bank to location where 
work is being carried on. Paragraph or clause 9 of the policy provided: 

“There will not be at any one time more than one custodian having in his 
care and custody property insured hereunder.” 

On the policy as originally executed and delivered there was an attached 
rider providing that for a premium of $18.22 the company would continue the 
policy in force for the period of another year, and then, upon payment of $12.15, 
the policy would be continued for still another year. After the application for 
increased insurance had been received and considered, the defendant, through 
its admittedly authorized representative, Treganowen, in addition to issuing the 
$5,000 policy referred to, made changes in the original $3,000 policy by attaching 
riders thereto, which will be now discussed. 

The first rider provided that for an additional premium of $15.92 (50 per cent. 
increase) clause 9 of the policy is amended to provide that there may be at one 
time more than one custodian, namely, four custodians having care and custody 
of properly insured. The next rider proided for different premium rates in the 
event of renewal. By the terms of this rider the origial rates on renewal were 
doubled. 

It may be here repeated that all of these changes and the execution of the 
new policy were in response to the letters received from plaintiff hereinbefore 
set forth, and were delivered to Newsom after all of the requirements of plaintiff 
had been thoroughly discussed. 

Upon receipt of the new policy and the changed riders for the first policy, 
Newsom, under date of February 27, 1923, forwarded to plaintiff at Los Angeles 
the riders with directions to attach same to the policy, and in the letter of 
transmittal assured plaintiff that, under the rider amending clause 9 as to custo- 
dians, the policy then provided for four custodians in four different locations. 

This sufficiently sets forth the record. It is conceded, for the purposes of 
this branch of the case, that, if the policy as amended covered the plaintiff’s pay 
roll while operating in Los Angeles, defendant is liable. No question arises as 
to loss or due proof thereof at this time. The contention of appellant is that 
the policy as changed provided for extra custodians, but all confined to San 
Francisco, and by the terms of the policy are tied to the premises in San 
Francisco, described as 266 Tehama street. 


Appellant argues that, if it be conceded that plaintiff asked for and defend- 
ant intended to give to him a policy covering the loss here involved, neverthe- 
less, such a policy was not executed, and that, if plaintiff has any remedy, it is 
to seek a reformation of the contract and then sue upon the policy as reformed. 
The argument of appellant continues to the effect that the policy specifically 
designates the premises at Tehama street, and by implication confines the liability 
to business done from those premises. In support of this it urges the facts and 
circumstances surrounding the execution of the original policy, and the further 
contention that the company had a right to believe, and did believe, that its risk 
would be confined to San Francisco, and with this in view accepted the risk 
insured against. Many authorities are cited to establish the principle that an 
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insurer is liable only to the extent of his contract, and with these authorities 
we need have no quarrel. We may concede that the courts have been in general 
accord on the principle that no new or additional liability shall be placed on an 
insurer beyond the terms of its written policy. Insurance, as a legitimate branch 
of modern business life, is essential to economic progress and is encouraged under 
the law. Notwithstanding this, whether it be a policy of insurance or any other 
form of contract, the law still retains its one dominant characteristic as a means 
of promoting justice. Accordingly, the law undertakes two inquiries. First, 


What was the actual contract; and, secondly, what has been the conduct of the 
parties with reference thereto? 


[2, 3] Here the actual contract is in itself vague and ambiguous. The main 
clause in the contract provides against loss by robbery from a custodian 
inside or outside of the premises, engaged in any of the regular duties in connec- 
tion with said pay roll. Appellant concedes this, but claims that after describing 
the premises the term “outside” meant immediately outside. That this is a forced 
construction is apparent from the further provision, of the policy that the pay 
roll insured is to be taken from the bank direct to the location where the work 
is being carried on, with no reference whatsoever to the premises. The phrase 
“inside or outside” usually gives the idea of a whole, and without qualification 
indicates no limitation. In passing it might be observed that, if the policy had 
referred to San Francisco, and had specified the liability as attaching to the pay 
roll “inside or outside” of San Francisco, it could not be seriously contended, in 
the absence of some qualification, that the liability extended only to places 
immediately adjoining the city named. When appellant argues that at the time 
of the execution of the policy the facts and circumstances surrounding were such 
as to induce the company to believe that the extent of liability incurred was 
confined to San Francisco, and that if an ambiguity appears, it is to be resolved 
by carrying out the intent of the parties, such an argument but admits the 
liability here, for the reason that, when the policy was altered and re-executed, 
the fact surrounding demonstrated the intent of all concerned and left no uncer- 
tainty therein. The company knew just exactly what plaintiff desired in the way 
of protection. It knew that he required and requested protection for his Los 
Angeles pay roll to the extent of $8,000. By no stretch of the language of the 
letter of plaintiff can it be inferred that plaintiff was seeking $5,000 for Los 
Angeles, and then wanted the privilege of four custodians instead of one for 
the San Francisco pay roll. There are but two conclusions which can be drawn 
from the fact of change in the original policy. One is that the policy was changed 
and the premium raised pursuant to a desire and intent to give the insured the 
additional protection desired, and the other is that the change was made for no 
reason at all but just out of a clear sky. 


We adopt the first conclusion. There is nothing in the policy itself indicating 
that its effect was limited to San Francisco; and even in its original form pro- 
viding for one custodian and not requiring payment from the premises described, 
but specifically waiving that payment be from such place, it might well be con- 
strued as covering a Los Angeles pay roll. 

Appellant urges then that, if plaintiff was covered on the Los Angeles pay 
roll, why did he seek the change in the form of contract? Then comes to 
appellant the unanswerable question that, if the policy did not cover Los Angeles, 
what purpose could there have been in the modifications and additions other than 
to cover the last-named place? The usual form of printed policy contains 
general clauses, followed by exceptions to be inserted governing each particular 
case. These exceptions when inserted override general terms inconsistent there- 
with pursuant to elementary rules of constructions 

[4, 5] Without taking up each line of argument advanced by appellant, or 
pointing out the inconsistencies apparent, we hold that the contract itself with 
its riders and modifications is sufficient to embrace the plaintiff’s claim here. 
And further still we hold that, if there should be the slightest doubt remaining 
on that score, the defendant should be and is estopped under the admitted facts 
from urging a defense on that ground. Reid v. Northern Assurance Co., 63 Cal. 
App. 114, 218 P. 290; Steil v. Sun Insurance Co., 171 Cal. 795, 155 P. 72. The 
cases cited, containing the same facts, confirm the settled law of this state that 
an estoppel arises from acts and conduct of duly authorized representatives of 
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insurance companies, and operates to foreclose defenses upon the policy other- 
wise permissible. 

[6] What has been said disposes of the points urged by appellant regarding 
alleged errors in the admission of certain correspondence. If the contract was 
as indicated by an unauthorized communication, no harm could result from the 
fact that the person expressing such a conclusion had no authority to bind the 
company. Provident G. Mining Co. v. Manhattan Co., 168 Cal. 304, 142 P. 884. 

Finally, appellant contends that, should it be determined that the policy in 
question covered loss by robbery of the pay roll in Los Angeles, still no liability 
accrued under the policy, for the simple reason that the loss claimed did not 
result from robbery. 

[7] This brings us to an examination of the facts surrounding the loss; it 
being conceded that there was a loss, and due proof thereof made sufficient to 
warrant recovery in case of robbery. The facts are these: Simpson, one of the 
plaintiffs, testifies: 

On February 5, 1924, about 3 p. m., I took a pay roll from Bank of Italy in 
Los Angeles to Biltmore Theatre; the points mentioned being but a few blocks 
apart. The pay roll contained some $7,951 lawful money of the United States, 
and was to be used exclusively in paying the wages then due to employees of 
the assured. I took the money to the job and turned it over to the foreman to 
pay off. During the conversation with the foreman, I handed him the money, 
and both of us were standing close together, and as I handed him the money 
there was a hand that came between us and took the money, and a voice said, 
“T’ll take this.” It was the hand and voice of a stranger, and as the hand grabbed 
the money the stranger started to go. At first I did not realize what happened, 
but before the stranger had gone 20 feet I knew it was something wrong, and 
ran after the fellow. The fellow pulled a gun and fired two shots. Between 
dodging around I managed to gain on the holdup man, and as I would get closer 
he would shoot. Finally, after advancing and backing and after many shots had 
been fired, I got up face to face with him, and he put the gun right in my face, 
and as I jumped to one side he fired again, and I stopped, and the holdup man 
escaped. His method of escape was to jump in a standing automobile, and 
under threat of the gun he compelled the driver to proceed. I never got the 
money back, and the exact amount I lost was $7,949.15. 

Appellant contends that these facts do not show the commission of any rob- 
bery. It concedes the taking to be felonious, but characterizes it as larceny or 
any other form of theft exclusive of robbery, and particularly is it urged that 
the acts detailed do not constitute robbery as the term is defined in the’ policy 
itself. 

The policy limits the liability to a felonious and forcible taking (a) by 
violence inflicted upon the person in the actual care and custody of the property 
at the time; (b) by putting’ such person in fear of violence; (c) by an overt 
felonious act committed in the presence of such person or persons and of which 
they were actually cognizant at the time. 

The felonious taking thus described conforms to the definition of robbery 
as found in the Penal Code of this state, section 211. All parties here concede 
that, if the offense committed in the taking of the pay roll was larceny, or any 
offense other than robbery, plaintiff cannot recover. 

We hold that the taking was of a character sufficient to bring it within the 
terms of the policy and fasten liability on defendant. The entire transaction 
from the appearance of the hand to the last shot immediately preceding the 
escape constituted bue one connected occurrence. And surely in that transaction 
we find unmistakably a characteristic of robbery, namely, putting a person in 
fear of violence. 


[8] There is a sharp conflict of authority on the question. Many courts hold 
that the actual taking must be accomplished by means of force or fear; that the 
physical act resulting in a change of possession must be so accomplished. A 
digest of all of the authorities would serve no useful purpose. As is not unusual, 
no case can be found exactly corresponding in facts. All of the authorities, how- 
ever, agree that a taking without means of force or fear is not robbery. And, 
likewise, all agree that the felonious taking by means of force or fear constitutes 
the crime of robbery. The point then arises as to just what constitutes a taking. 
If the felonious taking is completed without force or fear, then subsequent force 
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or fear employed in resisting recovery has been held by some of the authorities 
to be so far separated from the taking as to change the character of the offense. 
No more fertile field for argument can be found than on this very topic. In our 
opinion, with the facts of the instant case as stated, to hold that the taking here 
in question was without the use of force or fear, and therefore not a robbery, 
would be to hold against both the letter and the spirit of the law. The law grades 
offenses proportionate to the wrong done and the injury resulting or likely to 
result to the body. politic. The classification is not an arbitrary one, but is 
founded upon centuries of human experience. Throughout the law deprecates 
violence, and through no niceties of construction should it be favored. As before 
stated, there are many of the older authorities that adopt a forced reasoning in 
attempting to segregate and individualize each step in the commission of an 
offense. But we feel that under present conditions this overnicety should be 
abandoned. In the case at bar the predominant elements in the taking were 
force and fear. The thief was armed at all times, and the actual physical act of 
gaining possession was obviously with the intent to assert and enforce that 
possession even at the expense of human life. The loss of the pay roll was not 
in any sense due to the mere gaining possession, but was the result of the violence 
used and fear engendered thereby. Without pursuing the subject further, we 
hold that the fact showed a robbery within the meaning of the policy. 

Incidentally, it might be added that the defendant company recognized this 
in paying the claim under the second policy of $5,000 and did not dispute that a 
robbery had occurred. This, of course, means nothing as a legal proposition. It 
does show, however, that a mere recital of the facts is quite convincing. More- 
over, clause (c) of the policy fastens liability of the defendant for loss resulting 
from felonious and forcible taking “by an overt felonious act committed in the 
presence of the custodian and of which he was actually cognizant at the time.’ 

The judgnient is affirmed. 

We concur: Tyler, P. J.; Knight, J. 


(247 N. Y. 271) 
COLEMAN v. NEW AMSTERDAM CASUALTY CO. 
Court of Appeals of New York. Feb. 14, 1928. d 
160 Northeastern Reporter 367 
1. INSURANCE—AS RESPECTS ASSURED’S BREACH, RIGHT OF IN- 

JURED PERSON TO RECOVER AGAINST LIABILITY INSURANCE 

CARRIER HELD COEXTENSIVE WITH ASSURED’S RIGHTS (IN- 

SURANCE LAW, § 109). 

Insurance Law (Consol. Laws, c. 28) § 109, providing: that insolvency or bank- 
ruptcy of assured shall not release liability insurance carrier, and permitting main- 
tenance of action by injured person against insurance company “under the terms of 
the policy,” in case execution against assured is returned unsatisfied, held to limit 
recovery by injured person to amount which assured himself would be entitled to re- 
cover under policy, and assured’s breach of condition of policy defeats right of 
person injured. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 


2. INSURANCE—LIABILITY POLICY CALLING FOR “CO-OPERATION” 
REQUIRES FRANK DISCLOSURE OF INFORMATION REASONABLY 
DEMANDED TO ENABLE INSURER TO ASCERTAIN DEFENSE. 
Policy of liability insurance, requiring that assured render insurance company 

all “co-operation” in his power, does not require that assured combine with insur- 

ance company to present sham defense, but does require that there shall be a fair 
and frank disclosure of information reasonably demanded by the company, to en- 
able it to determine whether there is a genuine defense. 


(For other cases, see Insurance, Dec. Dig. § 514%.) 


3. INSURANCE—REFUSAL OF ASSURED TO DISCLOSE INFORMATION 
REGARDING MISTAKE IN FILLING PRESCRIPTION HELD FAIL- 
URE TO CO-OPERATE, RELIEVING INSURER FROM LIABILITY TO 
PERSON INJURED (INSURANCE LAW, § 109.) 

Refusal of assured, under liability policy indemnifying assured against loss 
from errors or mistakes in preparation of drugs or filling prescriptions, to give 
any information to insurance company, except on condition that it would under- 
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take to pay judgment in all events, held refusal to co-operate, in violation of policy, 
preventing recovery by person injured, on account of mistake in filling prescription, 
in action against insurance company under Insurance Law (Consol. Laws, c. 28) § 
109, to recover damages on assured’s bankruptcy. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 


4. INSURANCE—ASSURED’S FAILURE TO CO-OPERATE WITH INSUR- 
ER DEFEATED RECOVERY FROM INSURER BY PERSON INJURED, 
THOUGH CO-OPERATION MIGHT NOT HAVE DEFEATED PLAIN- 
TIFF’S CLAIM (INSURANCE LAW, § 109.) 

Absence of evidence that co-operation of assured would have defeated claim of 
person injured for damages for mistake in filling prescription held not to warrant 
recovery against liability insurance company, on bankruptcy of assured, under In- 
surance Law (Consol. Laws, c. 28) § 109, where failure to co-operate constituted 
violation of one of conditions of policy. 

(For other cases, see Insurance, Dec. Dig. §311[1].) 


Appeal from Supreme Court, Appellate Division, First Department. 

Suit by Edward Coleman against the New Amsterdam Casualty Company. 
Judgment of trial court, dismissing the complaint, was affirmed by the Appellate 
Division (220 App. Div. 748, 222 N. Y. S. 788), and plaintiff by permission appeals. 
Affirmed. 

See, also 126 Misc. Rep. 380, 213 N. Y. S. 532, 

Harold Cohn and Joseph Fried, both of New York City, for appellant. 

Richard F. Weeks and Frederick Mellor, both of New York City, for re- 
spondent. 

Carpozo, C. J. The defendant issued to the Endicott Drug Store, Incorporated, 
its policy of insurance “indemnifying the assured against loss from the liability 
imposed by law * * * asa result of any error or mistake * * * in the pre- 
paration of drugs or medicines or in filling any prescription or order for the same.” 
The insurance was subject to conditions. One of these (condition B) is to the 
effect that “the assured shall give immediate written notice of any alleged error or 
mistake of which he has knowledge, with the fullest information obtainable at the 
time”; that, “if a claim is made on account of such error or mistake,” he “shall give 
like notice thereof with full particulars”; and that he “shall at all times render the 
company all co-operation and assistance in his power.” 

Plaintiff, a customer, sued the assured for damages, claiming error in filling a 
prescription for a mixture of belladonna and nitroglycerine. The prescription call- 
ed for twelve capsules. By error the full quantity prescribed was put into each of 
the capsules, instead of being divided among all. The attorney for the insurer 
made ready to defend the suit. He sent for the secretary of the assured, one Weiss, 
who had compounded the prescription. Weiss said there had been a mistake, and 
refused to say more, unless the insurer would undertake to pay any judgment re- 
covered against him, as well as any judgment recovered against his corporation, the 
assured. On the refusal of the attorney to enlarge the liability, Weiss announced 
that he would neither sign an answer nor tell anything he knew. Letters were 
written to the assured, resquesting that some officer be sent to verify an answer, and 
later requesting a conference as to the merits of the claim, at any time or place 
desired. The letters were ignored. In the end the insurer gave notice that it dis- 
claimed liability, since the assured was unwilling to aid in the defense. Judgment 
for damages followed by default. The assured was adjudged a bankrupt, and ex- 
ecution was returned unsatisfied. 

Plaintiff brings this action under Insurance Law (Consol. Laws, c. 28) § 109, 
providing that insolvency or bankruptcy of the assured “shall not release the in- 
surance carrier from the payment of damages,” and “in case execution * * * is 
returned unsatisfied * * * because of such insolvency or bankruptcy, then an 
action may be maintained by the injured person * * * against such corporation 
under the terms of the policy.” The insurer defends upon the ground that there 
was a breach of a condition, vitiating the policy. The trial judge, after taking the 
verdict of a jury, dismissed the complaint. The Appellate Division unanimously 
affirmed. 

[1] The argument is made that the effect of section 109 of the Insurance Law 
is to create an original obligation in favor of the injured claimant for the amount 
of any judgment recovered against the holder of the policy without reference to any 
breach of condition as between insurer and assured. We see no basis for such a 
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ruling. Cf. Schoenfeld v. New Jersey Fidelity & Plate Glass Ins. Co., 203 App. Div. 
796, 800, 197 N. Y. S. 606; Roth v. National Automobile Mut. Casualty Co., 202 App. 
Div. 667, 669, 195 N. Y. S. 865; Lorando v. Gethro, 228 Mass. 181, 185, 186, 117 
N. E. 185, 1 A. L. R. 1374. By express provision of the statute, the action is to be 
“maintained by the injured person * * * against such corporation under the 
terms of the policy.” If the terms could be disregarded, insurers would be help- 
less to defend themselves against chicanery or covin. They might then be held, 
though there had been neither notice of the claim nor opportunity reasonably prompt 
to investigate the merits. Cf. Lorando v. Gethro, 228 Mass, 181, 185, 117 N. E. 185, 
1A. LB. 1374. 

The plaintiff argues that a bankrupt holder of a policy, colluding with an in- 
surer, could refuse to co-operate, and thus enable the insurer to cheat the statutory 
remedy. With equal force, the defendant can argue that a bankrupt assured could 
collude with a claimant to fasten upon the insurer a fictitious liability. The sta-. 
tute was prompted by a definite mischief. Cf. Lunt v. A2tna Life Ins. Co., 253 Mass. 
610, 149 N. E. 660; Roth v. Nat. Auto Mut. Cas. Co., supra. Before its enactment, 
the insolvency of the assured was equivalent in effect to a release of the surety. 
The policy was one of indemnity against loss suffered by the principal, and loss to 
him there was none if he was unable to pay. The effect of the statute is to give to 
the injured claimant a cause of action against an insurer for the same relief that 
would be due to a solvent principal seeking indemnity and reimbursement after the 
judgment had been satisfied. The cause of action is no less but also it is no greater. 
Assured and claimant must abide by the conditions of the contract. 

[2, 3] The question remains whether the conduct of the assured was such a re- 
fusal to co-operate as to vitiate the policy. We are satisfied it was. Co-operation 
does not mean that the assured is to combine with the insurer to present a sham de- 
fense. Co-operation does mean that there shall be a fair and frank disclosure of 
information reasonably demanded by the insurer to enable it to determine whether 
there is a genuine defense. The attitude of this assured was one of willful and 
avowed obstruction. It did not deny that it was in a position to give information, 
material and instructive, in aid of an investigation of the grounds of liability. It 
affixed to the disclosure of whatever information it had an untenable condition, the 
assumption by the defendant of an obligation not covered by the contract. The 
insurer was not required to content itself with an unexplained admission that a 
mistake had occurred, when coupled with the admission, there was a refusal to say 
more except at a price. The cause and occasion of the mistake were facts undis- 
closed, yet important to be known. The drugs or their containers might have been 
misbranded by the manufacturer or by some one else. The ingredients might have 
been harmless. In divers ways, there might be defense to a charge of negligence, or 
at all events palliation, though mistake were conceded. The default of the assured 
was more than sluggishness or indifference, phases of thought and conduct that 
might be the subject of varying inferences when considered by a jury. It was so 
avowed and purposed that but one inference is possible. If this was co-operation, 
one is at a loss to imagine when co-operation could be lacking. 

[4] The plaintiff makes the point that the default should be condoned, since 
there is no evidence that co-operation, however willing, would have defeated the 
claim for damages or diminished its extent. For all that appears, the insurer would 
be no better off if the assured had kept its covenant, and made disclosure full 
and free. The argument misconceives the effect of a refusal. Co-operation with the 
insurer is one of the conditions of the policy. When the condition was broken, the 
policy was at an end, if the insurer so elected. The case is not one of the breach of 
a mere covenant, where the consequences may vary with fluctuations of the damage. 
There has been a failure to fulfill a condition upon which obligation is dependent. 

Other rulings complained of have been considered, but no error has been found 
in them. 

The judgment should be affirmed with costs. 

Pound, Crane, Andrews, Lehman, Kellog, and O’Brien, J. J., concur. 

Judgment affirmed, etc. 
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KILLEEN v. GENERAL ACC. pyr ane ASSUR. CORPORATION, 

imited. 

Supreme Court, Special Term, New York County. February 21, 1928. 

227 New York Supplement 220. 

1. INSURANCE—INSURER’S DEFENSES AGAINST INSURED ARE 
AVAILABLE IN ACTION BY PERSON INJURED BY INSURED’S 
NEGLIGENCE (INSURANCE LAW, § 109). 

Any defense available to insurer as against insured is available in action under 
Insurance Law, § 109, by person injured through insured’s negligence. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

3. INSURANCE—INSURED’S BREACH OF PROMISSORY WARRANTY 
RESPECTING GIVING INFORMATION FOR PREMIUM FIXING PUR- 
POSES HELD NO DEFENSE TO LIABILITY INSURER (INSURANCE 
LAW, § 109). 

In action under Insurance Law, § 109, against liability insurer, by person 
injured by negligence of insured, defense that issuance of policy was induced 
by insured’s misrepresentation and false warranty in failing to inform insurer 
of items of labor and materials furnished and used in construction work covered 
by the policy, and to include in its report all bonuses, extras, and allowances 
paid by insured to its own employees engaged in the work, as required by 
policy, for purposes of fixing premium, held insufficient, because any breach 
thereof is based on what is at most a promissory warranty. 

(For other cases, see Insurance, Dec. Dig. § 309.) 


Action by Frank P. Killeen against the General Accident Fire & Life As- 
surance Corporation, Limited. On _ plaintiff’s motion, under Rules of Civil 
Practice, rule 113, for an order striking out defendant’s answer, and for sum- 
mary judgment. Motion for summary judgment granted. 

Arthur T. O'Leary, of New York City, for plaintiff. 

James A. Nooney, of New York City (Joseph Lahey, of counsel), for de- 
fendant. 

Coritto, J. The plaintiff moves, under rule 113, Rules of Civil Practice, 
for an order striking out the defendant’s answer and granting plaintiff summary 
judgment. The action in which this motion is made is one brought under sec- 
tion 109 of the Insurance Law. 

The complaint alleges all the essential facts, to wit: That the defendant 
insurance company, a corporation, had a contract of insurance with the 120 West 
Forty-Fourth Street Corporation, a copy of which is annexed to the moving 
papers, entitled Exhibit A. Said policy of insurance agrees to indemnify the 
assured from the liability imposed by law upon the assured on account of 
damages and bodily injuries accidentally suffered during the policy period by 
any person or persons not employed by the assured, by reason of the perform- 
ance of the work let by the assured to independent contractors, or through the 
existence of materials intended for such work placed upon the premises. The 


policy also contains an agreement to contest claims, defend suits, pay all costs, ° 


etc. The complaint further shows that the 120 West Forty-Fourth Street Cor- 
poration, as owner, was about to undertake the work of the construction of a 
15-story hotel, and that all the work of erection was to be let out to inde- 
pendent contractors, and that all this work was covered by the policy. 

It then states that on April 15, 1924, while plaintiff was employed by Fran- 
cis J. Guinan Company, Inc., as independent contractor doing steamfitting work, 
he sustained bodily injuries; that in an action against the 120 West Forty- 
Fourth Street Corporation he recovered judgment for damages for said injuries 
on October 29, 1926, in the sum of $8,657.56; that execution was issued thereon 
and returned unsatisfied: by reason of the insolvency of the 120 West Forty- 
Fourth Street Corporation; and that said final judgment is still wholly unpaid 
and unsatisfied. 2 : 

The plaintiff sued and recovered judgment against the defendant's assured 
in an action based on.the violation by the owner of the sections of the Labor 
Law and of the City Code of Ordinances requiring an owner or general con- 
tractor of a building to guard and inclose or cover all shaftings and openings in 
floors. A further claim in the action was that the defendant’s assured, as owner, 
knowingly permitted a plank or planks belonging to subcontractors to be used 
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as a passageway or runway, which passageway or runway was unsafe, unsuit- 
able, improper, and defective. 

The defendant, by its answer, admits its incorporation, admits the issuance 
of a policy of insurance, admits that plaintiff procured a judgment against the 
120 West Forty-Fourth Street Corporation, but denies knowledge or informa- 
tion sufficient to form a belief as to the remainder of the complaint. Defend- 
_ answer also sets forth the following various defenses, upon information and 

eliet : 

(1) That the assured failed and neglected to give immediate written notice 
of the accident to the defendant. 

(2) That, upon request made by the defendant to. the assured for co- 
operation and assistance in the investigation of the plaintiff’s action, the as- 
sured neglected and refused to co-operate or assist in the investigation or pre- 
paration of the defense. 


(3) That among the declarations of the assured, forming part of the pol- 
icy, are the following: 

“(6) The assured will furnish no materials, machinery, or appliances to be 
used in connection with the work above described, except as follows: No ex- 
ceptions. 

“(7) The assured will exercise no supervision or control over the work 
covered by this policy, except as follows: Will not supervise or control work, 
but may visit premises to see whether work is being performed according to 
contract.” 

“That the assured violated said declarations in maintaining a general su- 
perintendent to supervvise the work of mechanics and laborers in connection 
with the construction and erection of the building, and that the assured em- 
ployed carpenters, painters, laborers, and other mechanics, and supplied planks, 
lumber, and other material in the construction of the building. 

(4) That the policy of insurance contained the following provision: 

“(1) The premium is based upon the entire cost of all work covered by 
this policy and described under statement 5, including all labor and all mater- 
ials delivered for use and also including all bonuses, extras, or allowances of 
any kind made, paid or due to independent contractors engaged upon the work 
during the policy period or any extension thereof.” 

That the defendant was induced to issue the policy and become the insurer 
by misrepresentation and false warranty by the assured, who failed to inform 
the defendant of items of labor and materials furnished and used by the as- 
sured, and failed to include in their report all bonuses, extras, and allowances 
of any kind made or paid by the assured to its own employees engaged in the 
work. That this affected the premium which should be due on said policy, and 
that said representations by the assured were false, and known to be false when 
made, and were made with intention to deceive and defraud the defendant. 


Subsequent to the service of the answer, it was mutually arranged be- 
tween the attorney for the plaintiff and the attorney for the defendant that 
the copy of the policy set forth in the moving papers herein should be cor- 
rected by adding the words “at noon” at the end thereof, and, upon such cor- 
rection being made, the attorney for the defendant would admit that the copy 
set forth is a copy of the actual policy of insurance issued to the 120 West 
Forty-Fourth Street Corporation, upon which this action was brought. This 
stipulation is set forth in Exhibit C. 


The defendant, on this motion, filed its answer and the affidavit of the 
present attorney for the defendant and an attorney in charge of the claim de- 


partment of the defendant. The attorney’s affidavit is based entirely upon in- 
formation and belief. 


[1] The contention of the defendant is that, in actions brought pursuant 
to section 109 of the Insurance Law, any defense available to the insurer as 
against the insured is available in an action brought by the injured party. With 
this contention there can be no quarrel, as it has been repeatedly held to be 
the law in this state. Roth v. National Automobile Mut. Casualty Co., 202 App. 
Div. 667, 195 N. Y. S. 865, and Schoenfeld v. New Jersey Fidelity & Plate Glass 
Ins. Co., 203 App. Div. 796, 197 N. Y. S. 606. But in the case at bar the defend- 


ant has failed by affidavit or other proof to show such facts as may be deemed 
to entitle it to defend. 
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It is to be noted that, in a letter dated October 18, 1926, defendant notified 
plaintiff that it had received information that plaintiff had “violated the con- 
tract of insurance by supervising and controlling work and having employees 
perform a portion of said work in connection with the construction of said 
building,” and it therefore served a notice that, if this information should de- 
velop to be correct, it would “disclaim any and all liability growing out of said 
accident to said Frank B. Killeen, and will not be responsible for any verdict 
or judgment which may be rendered * * * as a result of said accident.” 
It is a serious question whether under the terms of that notice defendant did 
not waive all other defenses under the well-known rule in Littlejohn v. Shaw, 
159 N. Y. 188, 53 N. E. 810. 

[2] However, independently of this rule, the defenses that the assured 
failed to promptly notify the defendant of the accident, and that it failed to 
co-operate in the defense of the action, are insufficient, in view of the rule in 
Miller v. Union Indemnity Co., 209 App. Div. 455, 204 N. Y. S. 730. In that 
case defendant, with full knowledge of the falseness of the insurer’s statement 
in all details, undertook the conduct of the case in the former action, when 
the defendant attempted to obtain a waiver from the assured by which the 
latter would be able to conduct the defense without a recognition of its li- 
ability. After such refusal, the insurer wrote that it would conduct the de- 
fense, but added that it disclaimed liability. The court said, referring to the 
insurer’s conduct in the matter: 

“It could stand on its defense and refuse to go on, or it could abandon 
such defense and conduct the insured’s side of the action. It could not do both. 
The choice of the latter course was inconsistent with the maintenance of a claim of 
no liability. Farrell v. Merchants’ Mutual Automobile Liability Ins. Co., 203 App. 
Div. 118 [196 N. Y. S. 383]; Utterback-Gleason Co. v. Standard Accident Ins. Co., 
193 App. Div. 653 [646], [184 N. Y. S. 862], affirmed 233 N. Y. 549 [135 N. E. 913].” 

[3] The fourth defense is insufficient, because any breach thereof is based 
upon what is at most a promissory warranty. If the defendant is aggrieved be- 
cause of the lowness of the premium, computed upon a wrong basis, it still 
has its remedy. 

[4] This leaves for sole consideration the sufficiency of the breach of the 
third warranty which is the only one referred to in the letter of October 18, 
1926. In support of this defense the defendant has not substantiated it, either 
by affidavit on the part of some one familiar with the facts or by other proof. 
The testimony of the plaintiff showed that the 120 West Forty-Fourth Street 
Corporation, as owner, employed an architect and a general superintendent to 
see that the various subcontractors carried out their work, and it employed a 
foreman and two or three laborers for the purpose of cleaning up outside of 
the building, keeping holes covered, and seeing that the provisions of the La- 
bor Law as to guards for dangerous holes and shafts were observed. There 
is no evidence that the owner brought any materials into the building. 

The owner did not supervise or control the work of construction, but per- 
formed his duty merely to avoid possible penalties, as the work was done by 
subcontractors, and such owner, under the circumstances, retaining supervision 
of the work, could not relieve itself of responsibility for any failure to comply 
with the statute. 

In view of the general rule construing the policy strictly against the insurer, 
it must be assumed that the work of the superintendent, foreman, and two or 
three laborers representing the owner was not in the work of construction of 
the building under the terms of the policy, but in the protection of the owner 
against any penalty for noncompliance with the provisions of the Labor Law 
in guarding dangerous openings and passageways. 

Motion for summary judgment is granted. Settle order. 


DRUSS v. COMMERCIAL CASUALTY INS. CO. 
Supreme Court, Appellate Term, First Department. March 15, 1928. 
227 New York Supplement 481. 
INSURANCE—NOTICE OF ACCIDENT TO LIABILITY INSURER GIVEN 
2%, YEARS AFTER IT OCCURRED, HELD TOO LATE. 


Where liability insurance policy, covering accidents to occupants of building 
owned by insured, required insured to give immediate written notice of acci- 
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dent, notice given about 2% years after accident held too late, and insurer 
ceased to be liable for any claim growing out of accident. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

Appeal from Municipal Court, Borough of Manhattan, Second District. 

Action by Morris Druss against the Commercial Casualty Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Reversed, and judg- 
ment directed for defendant. 

Argued February term, 1928, before Lydon, Levy, and Crain, JJ. 

Daniel Mungall, of New York City, for appellant. 

Isidor Cohn, of New York City, for respondent. 

Per CurtaAM. Plaintiff was a policyholder in the defendant company, which 
agreed to indemnify him against loss for liability imposed by law for damages 
on account of personal injuries. On February 4, 1921, plaintiff learned of an 
accident to a child of a tenant of a portion of a building owned by the plain- 
tiff. The policy covered accidents to occupants of such building. It provided 
that : 

“Upon the occurrence of an accident covered by this policy the insured shall 
give immediate written notice thereof with the fullest information obtainable 
at the time.” 

Plaintiff did not give such notice until some 2% years thereafter. This 
notice was too late, and defendant ceased to be liable for any claim growing 
out of such accident. 


_ Judgment reversed, with $30 costs, and judgment directed for the defendant, 
with costs. 


SCHAEFFER v. NATIONAL SURETY CO. 
Supreme Court of Pennsylvania. Jan. 23, 1928. ’ 
140 Atlantic Reporter 621. 

INSURANCE—CLAIM OF INSURER’S ESTOPPEL BY HAVING DENIED 
CONTRACT’S EXISTENCE HELD NOT AVAILABLE, WHERE LET- 
TERS TO INSURED MERELY GAVE NOTICE OF CANCELLATION. 
No question of waiver or estoppel of insurer to set up breach by insured 

of terms of policy, by virtue of denial of existence of policy, arose where let- 

ters written by insurer, under which claim of estoppel was asserted, merely gave 
notice of cancellation of policy, and therefore in effect admitted that policy had 
been issued and delivered. 

(For other cases, see Insurance, Dec. Dig. § 395.) 


Appeal from Court of Common Pleas, Philadelphia County; Joseph P. Mc- 

Cullen, Judge. 

uit by Harry Forman, trading as the Forman Costume Company, against 
the National Surety Company, in which Samuel H. Schaeffer, trustee in bank- 
ruptcy of Harry Forman, was substituted as plaintiff. From an order discharg- 
ing plaintiff’s rule to show cause why judgment should not be entered against 
defendant for want of a sufficient affidavit of defense, plaintiff appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazier, Walling, Simpson, Sadler, 
and Schaeffer, JJ 

Isaac Hassler and Frank A. Chalmers, both of Philadelphia, for appellant. 

ae Bortin, Jacob Singer, and Emanuel Furth, all of Philadelphia, for 
appellee. 

Frazer, J. This case comes here on appeal from an order of the court be- 
low discharging plaintiff's rule to show cause why judgment should not be en- 
tered against defendant for want of a sufficient affidavit of defense. Plaintiff 
began an action to recover $21,675.80 upon a policy of insurance dated the 7th 
day of August, 1925, insuring plaintiff for 12 months to the amount of $30,000, 
against loss by burglary committed on the insured premises. As alleged in the 
statement of claim, 19 days after issuance of the policy, the premises of plain- 
tiff were entered and merchandise and property to the value of $21,669.30 “fel- 
oniously removed, taken, and stolen therefrom.” In its affidavit of defense, the 
insurance company asserted nonliability for the alleged loss, on the ground 
that grave breaches of the terms of the insurance contract by plaintiff existed, 
that the claim for payment of the sum named was made for the purpose of 
cheating and defrauding defendant, and also alleged violations by plaintiff of 
the provisions and requirements of the policy to the following effect: (a) The 
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assured failed to keep books and accounts to enable the amount of the loss to 
be determined therefrom; (b) failed to maintain in working order the electrical 
protection burglary alarm system; (c) concealed the fact that plaintiff had sus- 
tained a burglary, theft, or robbery within the preceding five years; (d) falsely 
stated in his application for the policy that no burglary, theft, or robbery in- 
surance applied for by him had ever been declined or canceled; (e) falsely 
stated that he had no other burglary, theft, or robbery insurance; and (f) that 
such alleged loss, if any such occurred, was through the instrumentality of a 
servant or employee or other person lawfully upon plaintiff’s premises. 

The policy in question appears in full in the record, and an examination 
of its provisions discloses that all requirements alleged above to have been vi- 
olated by plaintiff are minutely set forth therein. In further developing its 
main line of defense, the insurance company asserts in its affidavit of defense 
that the insured has attempted to defraud and cheat defendant company— 
“by presenting a claim for $21,675.80 as the amount and value of merchandise 
and property belonging to and stolen from the assured [being the same alleged 
loss referred to in the statement of claim], whereas in truth and in fact, as 
the assured well knew, insured property of the amount of $21,675.80 had not 
been stolen from the assured by reason of the said alleged burglary, but, on 
the contrary, as the assured well knew, there was no burglary at all, and if 
there was one, the loss, if any, to the assured was not more than the sum of 
$1,500; that said false and fraudulent statement and the presentation of said false 
and fraudulent claim was knowingly made by the assured with intent to deceive 
and defraud this defendant, and to induce it to pay to the assured a greater sum 
than that which would otherwise be due.” 

These are, of course, items which, if allowed to be proved, would constitute 
a good defense to plaintiff’s claim, and, as the learned court below observes, 
plaintiff does not seriously dispute that conclusion, but sets up the contention, 
and his counsel argues with energy that the insurance company is “estopped” 
from setting up defenses, on the ground that in certain letters sent by defend- 
ant company to plaintiff, the insurer has denied existence and delivery of the 
policy in question and that this repudiation of the contract was, in effect, a 
waiver and estoppel to set up as defenses a series of other reasons and breaches 
of the terms of the policy, and that defendant’s only available defense “is the 
single one of the existence or nonexistence of the contract,” with the result 
that the insurance company is without any defense which it will be permitted 
to establish. It is, however, not necessary to enter into a consideration of the 
doctrine of waiver and estoppel under the circumstances developed here, for 
unfortunately for plaintiff the facts as presented in the record are quite in 
conflict with the argument of his counsel. These facts do not show a waiver 
of defenses by defendant and therefore do not create a situation to which the 
principle of waiver by estoppel applies. The letters in question, according to 
their terms and meaning as plaintiff pretends to understand them, gave, as the 
reason for nonpayment by defendant of the alleged loss that the policy had 
not been issued and was not therefore in force and effect at the time of the 
alleged burglary. These letters appear in full in the record. One, dated the 
26th day of August, 1925, a few days subsequent to the alleged burglary, was 
a brief notice to the effect that “the company had elected to exercise its right 
of cancellation,” and “does hereby cancel such policy, said cancellation to be 
effective from noon August 27, 1925.” The second letter, dated the 14th day 
of January, 1926, about four months later, contained a repeated notice of the 
cancellation of the policy and a returned check for the full amount of the prem- 
jum paid on the policy by plaintiff, and the letter stated that the reason for 
the return of this check was, “as this company is not entitled to this premium, 
by reason of the circumstances under which the policy was procured, and by 
reason of the cancellation of the insurance.” How it is possible to drag out 
from either of these letters a denial of the existence or of nondelivery of the 
policy in question we are entirely unable to see. They are, in fact, by their 
very terms plain admissions that a policy was procured, issued, and delivered 
to plaintiff. It is not to be supposed that the insurance company would prac- 
tice such an absurdity as to give formal notice of its cancellation of a policy 
which it had never issued or delivered. Moreover, defendant in its affidavit of 
defense expressly admits existence and delivery of the insurance contract here 
in question. These letters, as the court below observes, speak for themselves. 
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They constitute an acknowledgment of the issuance and delivery of the policy. 
They erect no barrier to the defenses offered by defendant and contain nothing 
tending to show an indication on defendant’s part to base its defense upon the 
ground that a contract of insurance never existed. We accept the conclusion 
of the learned court below as follows: 

“We see no inconsistence in the conduct of the defendant in the presenta- 
tion of its defense, nor anything indicating that, in the presentation of its de- 
fense, the insured has been misled to his disadvantage. The doctrine of waiver 
by estoppel sought by the plaintiff to be invoked to secure a summary judg- 
ment is not applicable to this case.” 

The main facts here are manifestly in dispute, and must either prove the 
contention of the plaintiff that there was a burglary, whereby goods of value 
claimed were stolen or prove the claim of defendant that the alleged burglary 
and loss did not occur, and that plaintiff’s claim is made for the purpose of 
cheating and defrauding defendant insurance company. ‘These are questions 
for a jury to decide. 

Judgment affirmed. 
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MISCELLANEOUS 


PEOPLE’S SAV. BANK vy. RAINES. (No. 138.) 
Supreme Court of Arkansas. Jan. 23, 1928. 
Rehearing Denied Feb. 20, 1928. 
2 Southwestern Reporter (2d) 20. 


3. INSURANCE—MAKER OF INSURANCE PREMIUM NOTE, RETAIN- 
ING POLICY THREE MONTHS, COULD NOT CLAIM IT WAS NOT 
ISSUED AND DELIVERED (CRAWFORD & MOSES’ DIG. § 7960). 
Where policy of insurance, for premium on which insured gave note, was 

issued and delivered to insured, who kept it in his possession without refusing 

to accept it for nearly three months after delivery, he could not claim, in ac- 

tion on note which was not negotiable under Crawford & Moses’ Dig. § 7960, 

until after delivery of policy, that it was not issued and delivered. 
(For other cases, see Insurance, Dec. Dig. § 136[5].) 


4. INSURANCE—INSURED, FAILING TO EXAMINE POLICY FOR 
WHICH PREMIUM NOTE WAS GIVEN, HELD TO HAVE ACCEPT- 
ED POLICY THEREFOR (CRAWFORD & MOSES’ DIG. § 7960). 
Where note, given by insured in payment of life insurance premium, was, 

under Crawford & Moses’ Dig. § 7960, nonnegotiable until after issuance and 

delivery of policy, it was insured’s duty to examine policy in reasonable time 
after delivery to him and reject it, if it did not comply with contract, and, fail- 
ing to do so, he is deemed to have accepted it, and cannot avoid liability on 
premium note. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 


5. INSURANCE—DELAY OF MORE THAN TWO MONTHS AFTER DE- 
LIVERY IN REJECTING POLICY HELD “ACCEPTANCE” THEREOF, 
REMOVING RESTRICTIONS ON NEGOTIABILITY OF PREMIUM 
NOTE (CRAWFORD & MOSES’ DIG. § 7960). 

Where note was given by insured in payment of premium on life insurance 
policy, which was delivered to insured about February lst, his keeping of pol- 
icy until some time in April Ae/d unreasonable delay in attempted rejection 
thereof, and amounted to acceptance, and removed restrictions of Crawford & 
Moses’ Dig. § 7960, as to negotiability of premium note. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 


Appeal from Circuit Court, Pulaski County; Marvin Harris, Judge. 

Suit by the People’s Savings Bank against John R. Raines. From a judg- 
ment for defendant, plaintiff appeals. Reversed and rendered. 

The bank brought this suit upon a promissory note for $189.50, alleged to 
have been executed by appellee, John R. Raines, on January 12, 1926, to one 
E. W. Tillman, and by him sold and transferred to the bank on January 14, 
1926, in due course of business, and for a valuable consideration and without 
any notice of any defects in or defenses thereto. 

An affidavit of merit was made to the complaint in accordance with section 
1233, C. & M. Digest of the Statutes. 

The appellee answered, denying the material allegations of the complaint 
and any liability on the note alleging that it was given for a premium on an 
insurance policy; that it was only pledged as collateral by the payee, Tillman, 
to the appellant bank to secure his own note given for the loan before the in- 
surance policy for which it was given was issued and delivered to appellee; 
that the note at the time was nonnegotiable and void; that the insurance pol- 
icy for which it was given was not issued as applied for, and never accepted 
by appellee, and was canceled by the insurance company. 

No affidavit of merits, as prescribed by section 1233, C. & M. Digest, was 
made to the answer. 

Appellant filed a reply denying that the note sued on was _ nonnegotiable 
and void at the time of its transfer to it, and that any policy of insurance for 
which it might have been given as a premium thereon was not issued as ap- 
plied for nor accepted by appellee. : : 

The testimony shows that the note was purchased in due course of busi- 
ness for value before maturity by appellant bank from Tillman, the payee, 
without notice of any defects therein or defenses thereto, and is in form an or- 
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dinary negotiable promissory note for $189.50, dated January 12, 1926, payable 
June 15, 1926, to the order of E. W. Tillman, and duly indorsed by him. 

The note was given for the premium on an insurance policy, and executed 
at the time the application for the policy was made on January 12, 1926. 

The bank had no notice that the note had been given for an insurance 
premium until they notified appellee in May, before it became due in June, 
that the bank was the holder of the note, and would expect payment when 
it became due. 


Appellee admitted the execution of the note, and stated it was given for 
a premium on an insurance policy at the time the application for the policy 
was made. That the policy was delivered to him about the lst of February 
thereafter, but was not issued in the form applied for, and that some time in 
April thereafter Tillman, the payee of the note, who had solicited the insur- 
ance, came over and took the policy up, stating at the time that he had quit 
the insurance company, and wanted to make a settlement with them, and would 
— appellee’s note in a few days. He gave a receipt for the policy as 
ollows: 


“Received from John R. Raines policy No. 168488, for which policy is this 
day canceled, on Jan. 12, 1926, a note for $189.50, payable June 15, 1926, was 
given for the above numbered policy, for which said note is null and void and 
to be returned to John R. Raines. [Signed] E. W. Tillman, Agent American 
Nat. Ins. Co., Galveston, Texas.” 

Appellee said: 


“I asked him for the note. He told me that the insurance company had 
the note, and that he would deliver it to me in a couple of days. After the 
policy was delivered to Mr. Tillman, and he failed to deliver my note, he (Till- 
man) executed his note to me to indemnify me. That note is in my posession. 
I kept pressing him for my note, and I thought I had better take that or take 
nothing.” 

Tillman did not tell me that he had sold the note to the bank until after 
I got a notice from the company some time in the latter part of May; said 
he had paid nothing to the People’s Bank on the note, and did not know where 
Tillman was; claimed the policy was not issued as applied for, because Till- 
man represented that under the policy in case of permanent disability $20 per 
month would be paid, and the policy did not call for that. 

The court refused to give plaintiff’s requested instruction for a directed 
verdict, and also its requested instruction No. 2. It also refused appellee’s re- 
quest for a directed verdict, and gave over appellant’s objection his requested 
instruction No. 4. 

The jury returned a verdict in appellee’s favor, and from the judgment 
thereon this appeal is prosecuted. 

Raymond Jones, of Little Rock, for appellant. 

Tom F. Digby, of North Little Rock, for appellee. 

Kirsy, J. (after stating the facts as above). Appellant insists that the court 
erred in refusing to direct a verdict in its favor. 

bb appeal involves the construction of section 7960, C. & M. Digest, which 
provides : 

“Section 7960. Form of Note for Insurance Premiums. 

“No note hereafter given for premiums on insurance in this state shall 
be negotiable until the policy for which said note was given as payment for 
premium thereon shall have been issued and delivered to the maker of said 
note, and all notes so given shall state for what purpose the note was given; 
provided, that if a policy shall be issued in the form applied for, and the maker 
of any such note shall refuse to take same, when same shall be presented to 
him for acceptance, then and in that case such note shall be negotiable. Noth- 
ing in this act shall be construed to in any way invalidate such notes as be- 
tween the payee and payor, and such notes when they become negotiable shall 
be in all respects as other negotiable papers. Any person violating the pro- 
visions of this act shall be deemed guilty of a misdemeanor, and, upon con- 
viction, shall be fined in any sum not less than $50 and not more than $200. 
Act March 29, 1913, p. 1060.” 

Appellant insists that, since the statute does not declare void a note given 
for the premium on an insurance policy, an action thereon by a bona fide holder 
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of such note acquired in due course of business would not be subject to any 
defenses by the maker under the terms of the statute. 

[1] It is true this court has uniformly held that usurious notes are void in 
the hands of an innocent purchaser in due course of business, and also that 
there can be no innocent purchaser of negotiable paper in due course of busi- 
ness given in payment for any patented machine in violation of the statute 
because such notes are declared void, the ones for usury under article 19, § 13, 
of the Constitution, repeated as section 7362 of C. & M. Digest, and the other 
under section 7956, C. & M. Digest. German Bank vy. Deshon, 41 Ark. 341. 
See, also, Woods v. Carl, 75 Ark. 328, 87 S. W. 621, 5 Ann. Cas. 423; Tilson 
v. Gatling, 60 Ark. 114, 29 S$. W. 35; Ozan Lbr. Co. v. Union County Bank, 
207 U. S. 254, 28 S. Ct. 89, 52 L. Ed. 195; Jonesboro Trust Co. v. Nutt, 118 Ark. 
368, 176 S. W. 322. 

[2] The said statute does not declare notes given for premiums for insur- 
ance void, but that “no note hereafter given for premiums * * * shall be 
negotiable until the policy for which said note was given as payment for prem- 
ium thereon shall have been issued and delivered to the maker of said note, 
and all notes so given shall state for what purpose the note was given.”, 

If the note is not negotiable unless made in the form prescribed and under 
the conditions designated in the statute, then there could be, of course, no 
bona fide holder of such note in due course within the meaning of our statutes 
and decisions on commercial paper—the Uniform Negotiable Instrument Law;. 
but this statute provides that such note shall be negotiable after the policy 
shall have been issued and delivered to the maker of the note, and “that, if 
a policy shall be issued in the form applied for’ and refused when presented 
to the insured for acceptance, “such note shall be negotiable,” and further, 
“such notes when they become negotiable shall be in all respects as other nego- 
tiable papers.” Nothing in the act is to be construed to in any way invalidate 
such notes as between the payee and payer; the purpose of the statute evidently 
being to prevent irresponsible insurance companies and their agents from 
realizing on the obligation given by applicants for insurance before delivery of 
the policies and without giving them the protection contracted for. 

It is also true that the statute does not denounce a penalty against the 
purchaser of any such note, and, since it does not declare such notes void, and 
does declare that they shall be negotiable under the circumstances designated, 
they could, of course, be acquired by innocent holders in due course after they 
became negotiable. 

[3] The undisputed testimony shows that this policy for the premium upon 
which the note sued on was given was issued and delivered by the insurance 
company to the maker of the note; that he kept it in his possession without 
refusing to accept it for nearly three months after it was delivered, and then 
turned it over to the agent who had solicited his insurance upon his state- 
ment that he had quit the company and wanted to make a settlement with it. 
Such being the case, he cannot claim that the policy was not issued and de- 
livered.to him. 

[4] It was the duty of the insured to examine the policy in a reasonable 
time after its delivery to him—that is, in such a time as he could have done 
so—and to reject it, if it was not what he contracted for, and, if he failed to 
do this, he will be deemed to have accepted it, and cannot avoid liability for 
payment of the premium note. Remmel v. Griffin, 81 Ark. 269, 99 S. W. 70; 
Smith v. Smith, 86 Ark. 284, 110 S. W. 1038; Gray v. Stone, 102 Ark. 146, 143 
S. W. 114; Carrigan v. Nichols, 148 Ark. 336, 230 S. W. 9. 

[5] Here the insured admitted having kept the policy after its delivery to 
him about the Ist of February until some time in April, when he turned it 
over upon his request to him who had been the agent of the insurance com- 
pany when it was issued and delivered upon his statement that he had quit 
the insurance company, and wanted to make a settlement with it, and his 
agreement that the premium note would be returned within a few days. 

This constituted an unreasonable delay in the attempted rejection of the 
policy (Carrigan v. Nichols, supra), and the insured must be held to have ac- 
cepted it, and that the policy for which the premium note was given was is- 
sued and delivered within the meaning of the statute, removing all restrictions 
as to the negotiability of the note. 

{[6] The bank, having become the innocent purchaser for value of the 
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note, which was negotiable after the policy was delivered to the maker, in due 
course and before its maturity, took it free from any defects therein or any 
defenses thereto that had heretofore existed in favor of the maker. 

These facts having been shown by the undisputed testimony, the court 
erred in not directing a verdict in appellant’s favor, and the judgment is ac- 
cordingly reversed, and judgment will be entered here for the amount of the 
note. It is so ordered. 


AUSTELL et al. v. UNION CENTRAL LIFE INS CO. et al. (No. 135.) 
Supreme Court of Arkansas. Jan 23, 1928. 
Rehearing Denied Feb. 20, 1928. 
2 Southwestern Reporter, (2d) 221. , 

2. INSURANCE—COMPANY, AUTHORIZED TO DO INSURANCE BUSI- 
NESS WITHIN STATE, MAY LOAN MONEY AND FORECLOSE 
DEED OF TRUST SECURING LOAN UNDER CHARTER POWERS 
WITHOUT QUALIFYING TO DO LOAN BUSINESS (CRAWFORD & 
MOSES’ DIG. §§ 1826, 1832, 6059-6065, INCLUSIVE). 

Insurance company, authorized to do life insurance business within state 
by meeting requirements of Crawford and Moses’ Dig. §§ 6059-6065, inclusive, 
under charter and by-laws authorizing executive committee to invest funds, 
make loans, and do such other business as board of directors may direct, 
held authorized to loan money and foreclose deed of trust securing loan with- 
out qualifying under section 1826 to do loan business within state, notwith- 
standing section 1832 

(For other cases, see Insurance, Dec. Dig. § 20.) 


Appeal from Cross Chancery Court; A. L. Hutchins, Chancellor. 

Action by the Union Central Life Insurance Company and others against 
Mrs. Page K. Austell and others. Decree for plaintiffs, and defendants appeal. 
Affirmed. 

J. C. Brookfield, of Wynne, for appellants. 

Thos. E. Lines, of Wynne, for appellees. 

Humpnreys, J. Appellee brought suit in the chancery court of Cross coun- 
ty against appellants to foreclose a deed of trust describing 1,006 acres of land 
on St. Francis river in said county, which was executed to Louis Breitling, 
trustee for the Union Central Life Insurance Company, one of the appellees, 
to secure an indebtedness of $20,000, for borrowed money, evidenced by notes 
dated April 3, 1922. Appellants filed an answer denying appellees’ right to re- 
cover on the contract because the appellee corporation had failed to file its 
charter or articles of incorporation or association in the office of the secretary 
of state, as required and provided by section 1826 of Crawford & Moses’ Di- 
gest; and invoking the penalty imposed by the last paragraph of section 1832 
of Crawford & Moses’ Digest, which is as follows: 

“Any foreign corporation which shall fail or refuse to file its articles of 
incorporation or certificate as aforesaid cannot make any contract in this state 
which can be enforced by it either in law or in equity and the complying with 
the provisions of this act after the date of any such contract, or after any 
suit is instituted thereon, shall in no way validate said contract.” 

The cause was submitted to the court upon the pleadings and testimony 
which resulted in a decree in favor of appellees for the amount alleged to be 
due, and of foreclosure of the mortgage lien, and an order of sale of the lands 
to satisfy same, from which is this appeal. 

The only question necessary to be determined on the appeal is whether 
appellee corporation had the right to make the contract and enforce same in 
Arkansas. 

Appellee corporation did not qualify under section 1826 of Crawford & 
Moses’ Digest to do a loan business in the state before entering into the con- 
tract in question, but it had complied with the statutes of the state covering 
foreign life insurance companies in order to do business in the state, which re- 
quirements will be found in sections 6059 to 6065, inclusive, of Crawford & Mo- 
ses’ Digest. 

Appellee corporation introduced Robert Roudebush, its financial agent, who 
testified that it was authorized to do business in the state of Arkansas for the 
entire year of 1922, and at all times since. He attached the last certificate of 
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compliance, in form and substance like the others, to his testimony as exhibit 
A, which is as follows: 
“State of Arkansas. 
“Department of Insurance and Revenues, Little Rock. 
“Certificate of Compliance. 

“I, W. E. Floyd, commissioner of insurance and revenues, do hereby cer- 
tify that the Union Central Life Insurance Company of Cincinnati, Ohio, is 
duly authorized under the laws of this state, with a paid-up capital of $2,500,000 
and the records of our office show that the company was authorized to transact 
business in Arkansas for the year 1922, ($ ) and is authorized for 
the year ending March, 1927, to transact the business of life insurance, insur- 
ance as specified in its charter on file in this department, and provided for by 
the insurance laws. 

“In testimony whereof, I have hereto suscribed my name and affixed my 
official seal at the city of Little Rock, this 7th day of June, 1926. W. E. Floyd, 
Commissioner of Insurance and Revenue, by Claud Duty, Deputy Commis- 
sioner of Insurance and Revenue. [Seal.]’, 

[1, 2] It will be observed that this certificate authorizes appellee, corpo- 
ration, to do life insurance business in Arkansas in accordance with the pro- 
visions of its charter on file in said department. Under the rule that courts 
will take judicial notice of documents of this nature, we have examined the 
charter and by-laws filed by appellee corporation in the insurance department, 
and we find that article VI of its by-laws authorizes its executive committee, 
under the direction of its board of directors, to invest the funds of the cor- 
poration, make all loans, and do such other business as the board may direct. 

The decree is therefore affirmed. 


MILLER v. HARTFORD LIVE STOCK INS. CO., Inc. 
Supreme Court of Louisiana. Feb. 13, 1928. 
Rehearing Denied March 12, 1928. 

116 Southern Reporter 182. 


1. INSURANCE—METHOD OF TRANSPORTING RACE HORSES LOST 
IN TRANSIT BY RAILROAD HELD TO SATISFY REQUIREMENT 
OF PROPER CARE, WITHIN INSURANCE POLICIES. 


Where race horses lost in transit by railroad were transported in a box 
car, in which they were secured in stalls constructed therein, and one of doors 
of car was left open about two feet for necessary ventilation, and owner tra- 
veled in car during entire trip, method being one customarily used by race 
horse owners and previously employed by owner without mishap, held, that suffi- 
cient care was used for safety of horses during transportation, within insurance 
policies on the animals. 

(For other cases, see Insurance, Dec. Dig. § 334[1].) 


2. INSURANCE—FINDING THAT INSURER DID NOT ESTABLISH IN- 
SURED’S FALSE SWEARING THAT HE WAS NOT ACCOMPANIED 
WHILE TRANSPORTING HIS RACE HORSES BY RAILROAD HELD 
WARRANTED UNDER EVIDENCE. 

In action on insurance policies covering race horses lost in transit by rail- 
road, evidence held to warrant finding that insurer did not establish its claim 
that owner was accompained on the journey with his horses by a negro em- 
ployee, and. that the policies were thereby forfeited by his false swearing to 
the contrary. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE—EVIDENCE HELD NOT TO ESTABLISH THAT IN- 
SURED RACE HORSE OWNER DESTROYED OR PROCURED DE- 
STRUCTION OF HORSES IN TRANSPORTATION FOR INSURANCE. 
In action on insurance policies for loss of race horses while in transit by 

railroad, evidence held not to establish that owner destroyed or procured de- 

struction of the animals by pushing them out of the door of the box car as it 
crossed a lake, or otherwise, in order to collect the insurance. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
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9. INSURANCE—CIRCUMSTANTIAL EVIDENCE HELD TO ESTABLISH 
THAT INSURED RACE HORSE WAS ACCIDENTALLY KILLED IN 
TRANSIT. 

In action on insurance policies to recover for loss of two race horses in 
transit by railroad, circumstances under which one of the horses, which was 
not found, disappeared and was never seen nor heard of thereafter, held to 
establish that he was accidentally killed at the same time that the other horse, 
which was found, met her death. 

St. Paul, J., dissenting. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


j ae from Civil District Court, Parish of New Orleans; E. K. Skinner, 
udge. 

Actions by F. T. Miller against the Hartford Live Stock Insurance Com- 
pany Inc., which were consolidated and tried as one. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

Myers & Snerly, of Chicago, IIl., and Edgar M. Cahn of New Orleans. (James 
Todd and Wharton Plummer, both of Chicago, Ill., of counsel) for appellant. 

F. A. Middleton, of New Orleans, for appellee. 

Rocers, J. The plaintiff, F. T. Miller, was the owner in 1923 of three race 
horses named Vittamin, Cotrompa, and Stanley. On November 26th of that 
year he shipped the animals from Bowie, Md., to New Orleans, La., over the 
Pennsylvania and Southern Railroads. At the time, he was carrying separate 
policies of insurance in the Hartford Live Stock Insurance Company, the de- 
fendant, insuring him against loss from death of the horses caused by dis- 
ease, accidental injury, fire, lightning, or any other hazard of transportation, 
within the limits of the United States and Canada. Two of the animals—Cotrom- 
pa and Stanley—were lost in transit, and, upon the refusal of the defendant in- 
surance company to pay the amount of its policies covering the loss, plaintiff 
instituted independent suits to enforce the contracts. In the court below, the 
cases were consolidated and tried as one, resulting in a judgment in each case 
for the plaintiff and against the defendant for the full amount of each policy, 
viz. $3,000 for Cotrompa and $2,500 for Stanley, with interest from judicial de- 
mand. The defendant appealed from the judgments, and for the purposes of 
the appeals the cases were jointly argued and submitted. 

The three horses of plaintiff were shipped in a box car. The missing an- 
imals disappeared in the nighttime at some point on the Southern Railroad be- 
tween Picayune, Miss., and New Orleans, La., a distance of 49 miles. Between 
these places is a body of water known as “Lake Pontchartrian,” which is cross- 
ed by the trains of the railroad company on a wooden trestle a fraction over 
6 miles in length. Plaintiff advertised the loss of the horses and offered a re- 
ward for their recovery in a New Orleans newspaper. A few days later, the 
mare Cotrompa was found dead on the southern shores of Lake Pontchartrain. 
She was not drowned, and was apparently dead before striking the water. She 
had bruises on the forehead, legs, and left side of the abdominal cavity. The 
horse Stanley has never been seen nor heard of. 

The defenses of the insurance company, as set forth in its original and two sup- 
plemental and amended answers, briefly stated, are, that plaintiff violated the 
terms of the insurance contract (1) by failing to use ordinary care and to make pro- 
per provision for the safety of the horses while in transit; and (2) by swearing 
falsely in the proofs of loss that he was unaccompanied by any person on the trip, 
and because, further, that he conspired and connived to bring about the destruction 
or deaths of the animals, if they died or were destroyed, by pushing or driving 
them, or causing them to be pushed or driven, out of the box car. The defendant 
also alleged that its liability, if any, was limited to the actual cash value of the 
animals at the time of their loss, which it averred was $150 apiece. 

[1] First. Our examination of the record satisfies us that the plaintiff was not 
negligent in providing for the safety of his horses during their transportation. The 
method used for that purpose was the one customarily used by race horse owners, 
and had been previously employed on many occasions, without mishap, by plaintiff 
himself. Three stalls were constructed in the box car by a carpenter hired by 
plaintiff. Two of these stalls were at the front end of the car, and consisted of an 
upright 2x4 placed at an equal distance from the side of the car and spiked to the 
floor and ceiling; running from this upright to the front end of the car, and par- 
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allel with its sides, at a height of about 3% or 4 feet was another 2x4, which was 
spiked to the upright and to the end of the car; a 2x4 was also placed across the 
car, about as high as a horse’s chest, and spiked to the upright and to each side of 
the car. Cotrompa and Stanley were placed in these stalls, with their tails towards 
the engine. The other stall, which was occupied by Vittamin, was in the rear end 
of the car and consisted of a 2x4 wooden bar placed horizontally and spiked to the 
sides of the car. The head of this horse was toward the engine. Each animal was 
further secured by means of a halter and rope attached to a “screw eye” screwed 
into the side of the car. In order to obtain the necessary ventilation, according to 
the usual custom, one of the doors of the car was left open for a distance of about 
2 feet, and braced by a piece of wood, so that the starting and stopping of the train 
would neither open it wider nor close it. Plaintiff placed a cot and other necessary 
equipment in the car, and traveled with his horses during the entire trip. 


[2] Second. The serious question in the case arises from defendant’s claim that 
plaintiff’s false swearing vitiated the insurance contract, and its further contention 


that the deaths of plaintiff’s horses were brought about by the acts of plaintiff him- 
self. 


The alleged false swearing on the part of plaintiff consists in the attempt of the 
defendant to show that plaintiff was accompanied from Bowie to New Orleans by a 
negro named John Howard, generally known as “Liquor Ben,” when he had sworn 
to the contrary. The policies require that a caretaker must be with the animals 
during their transportation. Plaintiff testified that he himself acted as such care- 
taker, which was a compliance with the terms of the policies; hence it is im- 
. material from that standpoint whether Liquor Ben was with him or not. 


Defendant strenuously contends, however, that the question of the presence of 
the negro in the car is important as affecting the credibility of the plaintiff as a wit- 
ness, apparently on the principle “falsus in uno, falsus in omnibus,” and that it is also 
important as tending to support defendant’s theory that, for the fraudulent purpose 
of collecting the insurance, plaintiff, assisted by Liquor Ben, backed the horses out 
of the car, and, while the head and front legs of each animal were still within the 
doorway, the negro struck it a blow on the head with sufficient force to kill it. 

The case was tried approximately 2 years and 3 months after the loss occurred. 
At that time, Liquor Ben was in Mexico and his testimony was not available. The 
defendant, however, produced a number of witnesses, all employees of the railroad 
company, who testified that there was a negro in the box car with plaintiff and his 
horses. In commenting upon this testimony, in his written reasons for judgment, the 
judge of the court below declared that the identification was not sufficient to con- 
vince him that plaintiff was guilty of perjury in his statement; that some of the wit- 
nesses made incredible statements in their identification, and others were insufficient 
and incomplete; that the question was one of fact, and only the hearing or reading 
of the evidence would disclose the value of these statements. : 

We have carefully examined the testimony of these witnesses as it appears in 
the cold type of the transcript, and are not prepared to hold the trial judge, who 
saw and heard them on the stand, is wholly wrong in his appreciation of their evi- 
dence. In making this statement, we have in mind the wellrecognized principle that 
sharply contested questions of fact are generally more difficult to solve satisfactorily 
than questions of law. We also have in mind that, without casting any doubt on the 
honesty of the witnesses, we are nevertheless justified in doubting the correctness 
of their respective recollections. More than two years elapsed between the oc- 
currences about which they testified and the dates on which their testimony was 
given. Nothing tends to obscure the memory, no matter how good it may be, as the 
lapse of time. This is particularly true of testimony to identify a person by his 
features or by his general appearance. The so-called identification of Liquor Ben as 
a passenger in the box car, made at Slidell and New Orleans, occurred in the middle 
of the night between November 30, 1923, and December 1, 1923. So far as the 
identification of the negro at Meridan is concerned, it may well be that the witnesses 
who testified to that effect mistook for Liquor Ben another negro, who plaintiff 
found at the station and employed to carry water for the horses. Why the conduc- 
tor in charge of the train did not demand and receive a ticket for the transportation 
of Liquor Ben, if he was on the car, is not explained. 

It is not disputed that John Howard (Liquor Ben) was in the employ of the 
plaintiff at the time he shipped the horses at Bowie, Md. His name was signed to 
the contract to accompany the horses as caretaker, because he was to go with plain- 
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tiff. Two cots and a little pack containing the negro’s clothes were placed in the 
car. Plaintiff also purchased two tickets, one for himself and the other for Liquor 
Ben. According to plaintiff’s story, however, which we have no reason to doubt, 
the negro got drunk while in Baltimore and missed the train and plaintiff came on 
without him. About two weeks after he reached New Orleans, plaintiff had the 
railroad company redeem the unused ticket. The horses were in transit about 5 days. 
Shortly after the train arrived at the Press Street yards in New Orleans, Liquor Ben 
made his appearance at the car. He had come to New Orleans on a passenger train, 
arriving there a few days prior to the car in which the horses were shipped. This 
fact is corroborated by the evidence of a negro race track man, who testified that he 
saw Liquor Ben at the fair ground the day before the car got in, and loaned him $5, 
which was later repaid by plaintiff. It is also corroborated to some extent by the 
proprietor of the Elrod Van & Transfer Company, specializing in the business of 
transferring race horses, who testified that he was called over the telephone by some 
one, the voice being that of a negro, who told him that Miller, the plaintiff, was com- 
ing in the next morning with three horses, and to have the transfer van meet him at 
the yards of the Southern Railroad Company. The witness and Liquor Ben were 
well acquainted with each other. 


[3] The plaintiff denied emphatically that Liquor Ben was in the car with him 
during the journey from Maryland to Louisiana. He cannot be mistaken in this, and 
if his story is' false he is guilty to willful perjury. Courts are slow, however, to im- 
pute perjury to an apparently credible witness. They prefer to accept his testimony 


as true, rather than the testimony of opposing witnesses, who may have erred in 
their recollections. 


[4] According to plaintiff, nothing unusual happened between Bowie, Md., and 
Picayune, Miss., except some rough switching of the car at several points along the 
railroad line. When the train stopped at the latter place, plaintiff left the car and 
secured the services of a negro to water his horses. The train left Picayune about 
10 o’clock on the night of November 30, 1923. About 10:30 o’clock, after seeing the 
horses were in good condition and securely tied, plaintiff went to sleep on his cot. 
He awoke in New Orleans at about 1:10 o’clock in the morning of December 1, 1923, 
being arroused by some one knocking on the door of the ,car, and found the two 
horses gone, with the door open approximately 4 feet, a broken 2x4 wooden bar 
on the floor, and the ropes that had secured the animals broken off, only about 2 or 
3 feet of each rope remaing attached to the screw eye fastened to each side of the 
car. Plaintiff immediately reported the disappearance of the horses to the employees 
of the railroad company. Latter he notified the defendant insurance company, and 
then advertised his loss, offering a reward for the recovery of the animals. When 
the mare Cotrompa was found on the shore of the lake a few days thereafter, the 
other end of one of the broken halters was attached to her head. Plaintiff testified 
that on the night in question his cot was so placed in the car that he was sleeping 
with his head and shoulders in the stall occupied by the horse Vittamin. He gives 
as the reason for his failure to awake until he arrived at New Orleans that he was 
physically worn out after riding five days and nights in a freight car, doing all 
the work caring for his three horses, except for the occasional assistance he re- 
ceived from men and boys along the route in watering the animals. 

The evidence in the record leaves but little room to doubt that the horses dis- 
appeared while the train was moving across the lake on the wooden trestle. 

Defendant insists that plaintiff’s testimony must be rejected, because of its im- 
probability, which it argues is emphasized by certain collateral facts appearing in the 
record. These so-called facts are the desire of plaintiff to realize on the policies; 
the lack of disorder in the car, except the broken 2x4 wooden bar and the broken 
ropes with which the horses were tied; the uncanny ability of plaintiff to sleep un- 
disturbed throughout the tumult which must necessarily have attended the disap- 
pearance of the horses; the impossibility of the horses jumping through the open 
door on the east side of the car without disturbing the telegraph wires strung along 
the east side of the trestle, the evidence showing that no such disturbance occurred; 
and the death of the mare Cotrompa before she struck the waters of the lake—from 
all of which defendant concludes that plaintiff and his negro employee, Liquor Ben, 
killed the horses as they backed them through the open a into the lake. 

[5-7] Plaintiff’s story is unusual, but it is not improbable. But, conceding for 
the sake of argument that it is improbable, it is not on that account, solely, to be re- 
jected. It is a matter of common knowledge that almost all things are possible, and 
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that which has the appearance of improbability is not always untrue. The most 
improbable things are sometimes true, and the most probable thing sometimes do 
not happen. Evidence may be such as to substantiate a fact, however improbable, 
oo falsity would be still more improbable than the fact which it seeks to 
establish. 

It is highly improbable that plaintiff should have destroyed, or procured the 
destruction of, his horses for pecuniary reasons, in the light of the record, which 
shows that shortly after he arrived in New Orleans in December, 1923, he cashed a 
draft for $6,000 at the Whitney National Bank. It is improbable also, that plaintiff 
could have broken the wooden bar placed across the car and in front of the horses, 
and the ropes with which they were tied in the manner in which those articles were 
found when the car reached New Orleans. At the first blush, it is difficult to under- 
stand how the noise of the departing animals failed to awaken the plaintiff. Never- 
the less, it is entirely possible that plaintiff, who was 58 years of age at the time, 
was so exhausted by the hardships and work on the trip that he was able to sleep 
while the occurence was taking place. In any event, the abstract improbability that 
he must have been awake does not justify us in rejecting his positive testimony that 
he was asleep at that time. The theory of the defendant that, if the animals left 
voluntarily, they would have jumped out of the car, and thus disarranged the tele- 
graph wires, is not ‘necessarily correct. The horses could have easily stepped or 
fallen out of the car without interfering in any manner with the wires. Nor does 
the fact that the mare Cotrompa was apparently dead when she struck the water 
show that she was killed while in the car. On the contrary, the bruises on her fore- 
head, legs, and left side of the abdominal cavity indicate that she was killed by 
striking the railroad trestle when she stepped or fell out of the car. 

To our minds, the overshadowing improbability suggested by the record is the 
improbability that a man who has been an owner of race horses for 36 years, as 
plaintiff has, and who by reason of his close association with such animals during 
that period of time must have an affection for them second only to the love he has 
for his family, could have been guilty of so foul and cruel a deed as the defendant 
would have this court believe was committed by the plaintiff. 

[8, 9] Third. Defendant’s contention that the death of the horse Stanley has 
not been proved cannot prevail. Death, like all other facts, may be established by 
circumstantial evidence, when, from the nature of the case, direct evidence is not ac- 
cessible. Boyd v. New Eng. Mut. Life Ins. Co., 34 La. Ann. 848. The circum- 
stances under which the horse disappeared, and the fact that he has never been seen 
nor heard of since his disappearance, compels us to the conclusion that he was acci- 
dentally killed at the time his stable companion, Cotrompa, met her death. 

Fourth. The trial judge found that the value of the horses was uncertain, but 
that it was not below the amount claimed by plaintiff under the insurance policies. 
We think the weight of the evidence sustains his conclusion in that respect. 

For the reasons assigned, the judgment appealed from is affirmed, at the cost of 
the appellant. 

St. Paul, J., dissents. 


Thompson, J., takes no part. 


FRED S. JAMES & CO. v. ROSSIA INS. CO. OF AMERICA. 
Court of Appeals of New York. Feb. 14, 1928. 
160 Northeastern Reporter 364. 


1, FRAUDULENT CONVEYANCES—EVIDENCE HELD TO SHOW THAT 
RUSSIAN INSURANCE COMPANY’S ASSIGNMENT OF UNITED 
STATES’ BUSINESS TO AMERICAN COMPANY ON NATIONALIZA- 
TION OF COMPANIES BY SOVIET WAS NOT WITHOUT CONSID- 
ERATION AS TO CREDITOR. 


Where plaintiff sought to have set aside as fraudulent, and as made without 
adequate consideration, an assignment of property made by a Russian insurance 
company to an American insurance company founded by it, at a time when 
Russian company was not insolvent, but Soviet government had provided for 
nationalization of insurance companies and was taking over their assets, evidence 
held to show that such assignment was not fraudulent and not made without 
adequate consideration so as to permit a creditor of Russian corporation to 
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recover from American corporation, on basis of fraud and lack of adequate 
consideration, amount alleged due. 


(For other cases, see Fraudulent Conveyances, Dec. Dig. § 300[1].) 


2. INTERNATIONAL LAW—NEW YORK COURTS WILL TREAT DECREE 
OF UNRECOGNIZED SOVIET GOVERNMENT AS NULLITY EXCEPT 
TO PROMOTE JUSTICK AND EQUITY. 

_New York courts will treat a decree of the Russian Soviet government, 
while it is unrecognized by the United States government, as a nullity, except 
in so far as there is need to recognize it for purpose of promoting justice and 
equity; the problem being governed not by technical rules, but by the largest 
consideration of public policy and justice. 

(For other cases, see International Law, Dec. Dig. § 10.) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Fred S. James & Co. against the Rossia Insurance Company of 
America. An interlocutory judgment of the Supreme Court granting plaintiff 
recovery under general reinsurance treaties with the Rossia Insurance Company 
of Petrograd for the years 1914, 1915, and 1916, and appointing a referee to 
determine the amounts of such recovery was reversed and complaint was 
dismissed by the Appellate Division (220 App. Div. 404, 221 N. Y. S. 739), and 
plaintiff appeals. Affirmed. 

See, also, 208 App. Div. 799, 203 N. Y. S. 930; 216 App. Div. 805, 215 N. Y. S. 
848; 218 App. Div. 772, 218 N. Y. S. 751. 

David Rumsey and Louis J: Wolff, both of New York City, for appellant. 

Nathan L. Miller, Hartwell Cabell and Harold Otis, all of New York City, 
for respondent. 

James H. McIntosh, of New York City, for Howard E. Jones, amicus curiz. 

O’srieNn, J. During the year 1904, the Rossia Insurance Company of Pero- 
grad a corporation organized under the laws of the former Russian Empire, 
established a United States department of its business at Hartford, Conn. This 
department conducted reinsurance in this state and many other states. It was 
entirely in charge of Carl F. Sturhahn who possessed full power of attorney to 
do all things which the Rossia by its charter was authorized to do. Although 
this department was not then incorporated, its status was analogous to that of 
a corporation and it was managed on a basis entirely separate from the European 
affairs of the company. Pursuant to sections 27 and 28 of the Insurance Law of 
this state (Consol. Laws, c. 28), and to a similar statute of Connecticut, the 
Rossia created within this country a capital corresponding to that of a domestic 
corporation. This capital consisted of bonds deposited with the superintendents 
of insurance of Connecticut, New York, and Ohio of the value of $709,000 and 
other bonds, cash, and real estate of the value of $8,819,613.86 held by three 
citizens of this country under deeds of trust. By statute such property con- 
stituted security for business transacted by the Rossia “in this country and not 
elsewhere.” Insurance Law, § 27; Matter of People by Stoddard (In re Norske 
Lloyd Ins. Co.), 242 N. Y. 148, 159, 151 N. E. 159. 


As early as 1907 the directors at Petrograd had seriously considered incor- 
porating their American business. Nothing definite, however, was accomplished 
until the year 1915 when the Connecticut Legislature enacted a statute authorizing 
the incorporation of this defendant and in 1917 that authority was renewed. 
The complaint alleges that defendant, the Rossia Insurance Company of America, 
is a corporation organized and existing under the laws of Connecticut and the 
answer does not deny such allegation. In July, 1918, 2,450 of the 2,500 shares 
of defendant were subscribed by the Rossia of Petrograd and officers were 
elected. Issue of stock was delayed by the absence of approval by the United 
States government which then regulated investment of capital as a war emergency 
measure. In February, 1919, shortly after our government relinquished that 
power, the 2,450 shares, having been paid for with funds from one of the foreign 
accounts of the Russian company, were issued to Sturhahn as trustee for the 
Rossia of Petrograd and by him deposited in escrow with a trust company at 
Hartford until released by the superintendent of insurance of Connecticut. These 
shares were later increased to 3,950 shares and were transferred to the Societe 
Commerciale & Financiere Caross, a French holding company organized by 
shareholders and members of the board of directors of the Rossia for the 
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purpose of concentrating the assets of the Rossia existing outside of Russia. In 
1922 the stock was sold to Kidder, Peabody & Co. of New York and marketed 
to many persons residing in this country. The Rossia has had no interest in 
this defendant since March, 1922. 

While the incorporation of defendant was in progress, the Bolsheviki revolu- 
tion occurred. In November, 1918, the Soviet government issued its decree 
against all insurance corporations controlled by private capital. Insurance was 
declared a state monopoly, all private insurance companies were made subject to 
liquidation, and upon their liquidation all their available property was to become 
the property of the Russian Socialist Federated Soviet Republic. Liquidation 
was ordered to be completed not later than April 1, 1919. 

In an instrument called a multipartite agreement made effective as of April 
1, 1919, the Rossia of Petrograd and the Rossia of America, with the consent of 
the superintendent of insurance of this state, and with the concurrence of 
thirty-three insurance companies conducting business in the United States and 
having reinsurance treaties with the Russian company, executed a transfer of all 
the assets except $491,000 and ali liabilities of the Russian company in this 
country to the recently organized Connecticut corporation, this defendant. The 
assets so transferred exceeded liabilities by the sum of $2,388,527.84. By the terms 
of the agreement, the new corporation assumed all the obligations of the old 
one and the Russian company was completely released from all its insurance 
liabilities in this country. 

[1] Prior to April 1, 1919, the Russian corporation had become indebted to 
‘plaintiff’s assignor, the Eagle, Star & British Dominions Company, Limited, an 
English corporation. The indebtedness grew out of certain marine reinsurance 
treaties existing between those corporations and was contracted at London and 
Petrograd. None of it arose from transactions in this country. Plaintiff, alleging 
that it has no remedy at law, that the Russian corporation has no property any- 
where except the property which had been assigned to this defendant, and that 
the assignment of the American property was made with intent to hinder, delay, 
and defraud creditors, that it was without authority and was not based upon any 
consideration, demands that the transfer be adjudged fraudulent and void as 
against plaintiff, and that defendant be adjudged to hold in its possession funds of 
the Russian company properly applicable to payment of plaintiff’s claim, and that 
defendant be adjudged to pay the amount of that claim. The basis of the action 
as stated by plaintiff’s counsel on the trial is the transfer of assets shown in 
the schedule attached to the multipartite agreement. The Appellate Division, 
reversing the Special Term, found that the Russian company’s assignment of its 
United States business to this defendant was made without fraud, for adequate 
consideration, with due authority, and at a time when the Rossia was solvent. A 
careful examination of the whole case forces the conclusion that the judgment 
must be affirmed. 

No element of fraud in the assignment can be detected. The good faith of 
all parties seems quite apparent. Every insurance company in this country 
having treaties with the Rossia of Petrograd consented to the substitution of 
the Connecticut corporation and accepted it and the property transferred to it 
as security for any indebtedness which might grow out of such treaties. The 
statutory trustees, men highly reputable in the commercial affairs of this country, 
executed assignments and made physical delivery of the bonds, cash, and real 
estate held by them under their deed of trust. Their conduct was regulated by 
their conviction that American creditors would thus be more fully protected. 
The whole proceeding received the approval of the insurance superintendents 
of three states and of the superior court of Connecticut. No one familiar with 
insurance business remained ignorant of the retirement of the Russian company 
from active affairs in this country and the entrance and participation into those 
affairs by its successor, this defendant. Even plaintiff’s assignor concluded a 
treaty with the new corporation. The assignment was not made for the purpose 
of defeating the claims of foreign creditors of the Rossia. At the time of the 
transfer, the Rossia’s manager in this country was not aware of the existence of 
plaintiff’s claim. 


The purpose of the assignment clearly appears to have been based upon the 
idea of conserving the assets of the old corporation at a time when it was 
threatened with destruction in the place of its origin and with liquidation in this 
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state. The Russian corporation is not shown to have been insolvent at the 
time. Insurance business continued to be transacted in Europe. The manage- 
ment, departing from Petrograd and advancing before the spreading revolution, 
wrote policies at Moscow, Kiev, and cities in southern Russia. Such business 
continued for a year and has not been proved profitable. Discontinuance in the 
United States cost the parent company nothing. It owned the capital stock of 
the new corporation and this corporation owned the assets formerly held and 
still held as security for American creditors. The Russian company saved its 
property in this country, continued to protect American creditors, and injured 
no one. It did not, without consideration, give away its assets. In different 
corporate form, it retained them for the benefit of its American creditors. 


_[2] In normal times under a government recognized by our own as a sov- 
ereign even de facto, the question of authority to effect the transfer might 
become the subject of serious doubt. If the decrees of the Soviet Republic were 
for all purposes accorded full credit by our government, if they were recognized 
in the largest measure as emanating from duly constituted authorities of a 
sovereign state, the Russian corporation on April 1, 1919, might be regarded as 
dead, its assets confiscated by the republic, its liabilities obliterated, and its 
directors mere fugitives and refugees shorn of all power even to conserve its 
property amid the chaos of revolution. We have never recognized that govern- 
ment. Its decrees are treated as a nullity except in so far as there is need to 
recognize them for the purpose of promoting justice and equity as we regard 
justice and equity. Wulfsohn v. Russian Socialist Federated Soviet Republic, 
234 N. Y. 372, 138 N. E. 24; Russian Socialist Federated Soviet Republic v. 
Cibrario, 235 N. Y. 255, 139 N. E. 259; James & Co. v. Second Russian Ins. Co., 
299 N. Y. 248, 146 N. E. 369, 37 A. L. R. 720; Russian Reinsurance Co. v. Stoddard, 
240 N. Y. 149, 147 N. E. 703; Joint Stock Co. of Volgakama Oil & Chemical Factory 
v. National City Bank, of New York, 240 N. Y.-368, 148 N. E. 552; First Russian 
Ins. Co. v. Beha, 240 N. Y. 601, 602, 148 N. E. 722; Matter of People by Beha (In 
re Second Russian Ins. Co.) 243 N. Y. 524, 154 N. E. 590; Sliosberg v. New York 
Life Ins. Co., 244 N. Y. 482, 155 N. E. 749. Frank admission may be made that, on 
the record before us and on the basis of strict interpretation of law, Sturhahn’s au- 
thority to act for the Rossia of Petrograd to the extent of assigning all its assets 
and Jiabilities to the new corporation and of holding as trustee for the old company 
the shares of stock of the new might be deemed to be lacking if it were not supplied 
by an emergency so great as to invest him by force of its existence with extraordin- 
ary powers. The letter of the law, as it existed under the empire of the Czar, may 
have forbidden investment by a Russion corporation in the shares of any other cor- 
poration. That law had been swept away by the power of revolution. The decree 
of the Soviet Republic assumed to confiscate “all available property” of the Rossia. 
If we were to recognize and enforce that destructive proclamation, the Bolshevik 
government rather than this plaintiff would be the gainer. When old institutions 
have fallen and none which we will recognize have succeeded, how shall we deal with 
foreign owners of property within our jurisdiction? We cast aside rigid rules made 
to control other conditions. We insist upon honest conduct, but when the morality 
of the proceding satisfies us as a court of equity, we will not obstruct the conserva- 
tion of property accumulated and segregated by command of our own statute for the 
protection and security of business transacted by aliens “in this country and not else- 
where.” We view with some degree of indulgence the honest, though possibly ir- 
regular, efforts of a resident agent of foreign property and of statutory trustees 
controlling that property when they are far removed from the owner, when mails 
and cables are interrupted, when old governments and old laws are overthrown, and 
no new government and no new law acceptable to our institutions have been es- 
tablished. Our attitude is fully expressed when we say: 

“The problem before us is governed, not by any technical rules, but by the 
largest considerations of public policy and justice.” James & Co. v. Second Russian 
Ins. Co., 239 N. Y. 248, 256, 146 N. E. 369, 370 (37 A. L. R. 720). 


The Rossia of Petrograd may under the Soviet decree, have ceased on April 1, 
1919, to exist in Russia. Even here, its corporate life may have expired. It was half 
dead and half alive. We make no effort to define the authority of its directors as 
such. We do hold that these proscribed individuals fleeing from the fury of the 
revolution retained the power to conserve property in this country as far as the 
courts of New York can protect it. Sturhahn and the trustees here exerted them- 
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selves to preserve assets from confiscation by revolutionists whose authority our 
government rejects. The acts of the manager and the trustees, ratified and con- 
firmed by the refugee directors in Paris, are recognized by us as just, equitable, and 
altogether legitimate acts of conservation. 

The judgment should be affirmed, with costs. 

Cardozo, C. J., and Pound, Crane, Andrews, Lehman, and Kellogg, JJ., concur. 

Judgment affirmed, etc. 


STEPHEN PEABODY, JR., & CO. v. TRAVELERS’ INS. CO. 
Supreme Court, Appellate Division, First Department. March 2, 1928. 
227 New York Supplement 201. 
1. INSURANCE—COMMISSIONS FOR SELLING INSURANCE, NOT DUE 
UNTIL PREMIUMS WERE PAID, CANNOT BE RECOVERED ON 
Sr lla OF DEFENDANT’S FAILURE TO ENFORCE PAY- 
In action by broker for commission in sale of insurance policy, where com- 
plaint alleged commission was not due or earned until premiums had been 
actually paid to defendant, and it was conceded that no premiums were ever 
paid, right of recovery could not be predicated on allegation that defendant 
failed and neglected to enforce payment by insured, which was going concern. 
(For other cases, see Insurance, Dec. Dig. § 84[6].) 


2. INSURANCE—COMMISSION FOR SELLING INSURANCE, NOT DUE 
UNTIL PREMIUMS WERE PAID, CANNOT BE RECOVERED ON 
ALLEGATION OF COMPROMISE OF INDEBTEDNESS, WITHOUT 
SHOWING RECEIPT OF MONEY. 

In action by broker to recover commissions in sale of insurance policy, where 
complaint alleged commission was not due or earned until premiums had been 
actually paid, and it was conceded that premiums were never paid, recovery 
could not be based on claim that defendant compromised its indebtedness and 
granted purchaser of policy immunity from liability, where there was no 
suggestion that any money was paid defendant under compromise. 

' (For other cases, see Insurance, Dec. Dig. § 84[6].) 


Appeal from Supreme Court, New York County. 

Action by Stephen Peabody, Jr., & Co. against the Travelers’, Insurance 
Company. From an order of the Supreme Court, denying its motion to dismiss 
the second amended complaint as insufficient, or to strike certain paragraphs as 
statements of evidence, defendant appeals. = and motion granted. 

See, also, 206 App. Div. 206, 200 N. Y. S. 6 

Argued before Dowling, P. J., and Merreli Martin, James O'Malley, and 
Proskauer, JJ. 

William J. Moran, of New York City (Louis P. Galli, of New York City, 
on the brief), for appellant. 

Julian S. Eaton, of New York City (Francis R. Holmes, of New York City, 
of counsel), for respondent. 

ProsKAuer, J. Plaintiff sues to recover the amount of a broker’s commission 
for inducing, the New York Dock Company to take out a policy of insurance 
with the defendant. The complaint specifically alleges that the broker’s com- 
mission was not due or earned until the premiums had been actually paid to the 
defendant, and it is conceded that the premiums upon which this claim for com- 
mission is based were never paid. 

[1] The right of recovery is first predicated upon the allegation that the 
defendant failed and neglected to enforce payment by the New York Dock 
Company, which is a going concern. This contention is unsound. Seymour v. 
St. Luke’s Hospital, 28 App. Div. 119, 50 N. Y. S. 989. 

[2] The further claim is made that the defendant has compromised its in- 
debtedness and granted the New York Dock Company immunity from liability. 
It is evident, however, that there is no suggestion that any money was paid to 
the defendant in this compromise, and the suit is not brought on the theory of a 
recovery of commission on an amount paid in compromise. The right asserted 
is rather to recover a commission based on the entire amount of the claim, 
‘because the defendant compromised it. In Seymour v. St. Luke’s Hospital, 28 
App. Div. 119, 50 N. Y. S. 989, the defendant actually canceled the contract that 
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had been procured by the broker; it was held that this did not impose on the 
hospital any liability to the broker, who, under the agreement, was to receive 
commissions only when hospital received payment. 

The order appealed from should be reversed, with $10 costs and disburse- 
ments, and the motion to dismiss the complaint granted, with $10 costs. 

Order reversed, with $10 costs and disbursements, and motion granted, with 
$10 costs. All concur. 


STATE ex rel. CONTINENTAL CASUALTY CO. v. SAFFORD, Superintendent 
of Insurance. (No. 20760. 
Supreme Court of Ohio. Dec. 7, 1927. 
(Syllabus by the Court.) 
160 Northeastern Reporter 23. 
INSURANCE—FOREIGN CASUALTY COMPANY, MAINTAINING DE- 

POSIT IN OWN STATE, MAY WITHDRAW DEPOSIT ON SUPERIN- 

TENDENT OF INSURANCE CERTIFYING THAT LIABILITIES 

SECURED HAVE BEEN EXTINGUISHED (GEN. CODE, §§ 667, 9510—, 

9510—10, and § 9510, PAR. 2). 

Under section 9510—10, General Code, as enacted March 22, 1923 (110 Ohio 
Laws, 4), when the superintendent of insurance, upon examination of the books 
of a foreign casualty insurance company and affidavits of its principal officers 
and other evidence, is satisfied, and shall certify, that all the obligations and 
liabilities which the deposit was made to secure have been paid or extinguished, 
such foreign casualty insuranance company may withdraw the deposit made 
under paragraph 2 of section 9510, General Code, prior to the enactment of 
March 22, 1923 (110 Ohio Laws, 3). 

(For other cases, see Insurance, Dec. Dig. § 21.) 


Original action in mandamus by the State, on the relation of the Continental 
Casualty Company, to require William C. Safford, as Superintendent of Insur- 
ance, td return a deposit. Demurrer to petition overruled, and writ allowed.— 
[By Editorial Staff.] 

This is an action in mandamus, instituted in this court by a foreign casualty 
insurance company, seeking an order from the court directing the superintendent 
of insurance to deliver to the relator a deposit of $50,000 of securities belonging 
to relator, which now are in the possession of the superintendent ofj insurance. 
The deposit was made under paragraph 2, section 9510, General Code, in May, 
1918, at the time the relator was admitted to do business in the state. Subsequent 
to that time, on March 22, 1923, sections 9510—7 to 9510—10, General Code, was 
enacted (110 Ohio Laws, 4) effective July 5, 1923. Upon July 15, 1927, the relator 
applied in writing to the superintendent of insurance for permission to withdraw 
the deposit made by it in 1918. Notice of the company’s application to withdraw 
such deposit was published in accordance with section 656, General Code. Upon 
September 15, 1927, the superintendent of insurance declined the application. 
Thereupon the relator instituted this mandamus action in order to compel the 
superintendent of insurance to permit the withdrawal of the deposit. The 
superintendent of insurance has filed a general demurrer to the petition. 

Further facts are stated in the opinion. 

Conn, Hoke, Wright & Benoy, of Columbus, for relator. 

Edward C. Turner, Atty. Gen., and C. S. Younger, of Celina, for defendant. 

ALLEN, J. As the question arises upon demurrer, the well-pleaded facts alleged 
in the petition must be taken to be true. 

The relator is incorporated under the laws of the state of Indiana, and main- 
tains in Indiana the deposit required under section 9510—7, General Code (110 
Qhio Laws, 3), if such enactment applies to foreign insurance companies which 
were admitted to do business in this state prior to such enactment. 

The material portion of the decision of the superintendent of insurance upon 
the application to withdraw the deposit is as follows: 

“This matter came on to be heard upon the application of Continental Cas- 
ualty Company filed herein July 15, 1927, and the evidence in support thereof. 
On consideration whereof the superintendent of insurance finds that proper 
publication of notice by said company of the pendency of its application to with- 
draw from Ohio its securities now deposited with the superintendent of insurance 
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under section 9510, General Code of Ohio, has been in * * * three newspapers 
of general circulation in this state, for six weeks prior to September 1, 1927. 

“The superintendent of insurance finds from the evidence submitted that all 
liabilities and obligations on policies issued in the state of Ohio prior to the 
effective date of the act of March 22, 1923, to wit, July 4, 1923, have been fully 
paid and extinguished, and that there are now no outstanding claims or liabilities, 
either in suit or otherwise, pending against policy contracts of said company 
issued in Ohio prior to July 4, 1923; and that said Continental Casualty Company 
maintains in the state of Indiana, under the laws of which state said company is 
incorporated, a deposit of $500,000 in securities in which said company is permitted 
to invest its assets by the laws of said state for the benefit and security of all its 
policyholders. 

“The superintendent of insurance finds, however, that section 9510, par. 2, 
General Code of Ohio, which provides in part: ‘But a company of another state, 
territory, district or country admitted to transact the business of indemnifying 
employers and others, in addition to any other deposit required by other laws of 
this state, shall deposit with the superintendent of insurance for the benefit and 
security of all its policyholders, fifty thousand dollars in bonds, * * * ’ requires 
that said deposit be maintained for the benefit and security of all the policy- 
holders of the company, and said application is therefore denied.” 

The relator contends that, under section 9510—7, General Code, as enacted 
March 22, 1923 (110 Ohio Laws, 3), the statutory requirement theretofore existing 
that the relator must maintain a deposit of $50,000 of bonds with the superin- 
tendent of insurance of Ohio was modified, and that the relator now is relieved 
of the necessity of maintaining a special deposit in this state, since it maintains 
in its domiciliary state a general deposit of the amount required, under section 
9510—7. This deposit posted with the superintendent of insurance of Indiana is 
for the benefit of all of the company’s policyholders, including its policyholders 
in Ohio. 

Section 9510, General Code, in the portions material to this decision, reads 
as follows: 

“A company may be organized or admitted under this chapter to: * * * 

“2. * * * Make insurance to indemnify employers against loss or damage for 
personal injury or death resulting from accidents to employés or persons other 
than employés and to indemnify persons and corporations other than employers 
against loss or damage for personal injury or death resulting from accidents to 
other persons or corporations. But a company of another state, territory, dis- 
trict or country admitted to transact the business of indemnifying employers and 
others, in addition to any other deposit required by other laws of this state, shall 
deposit with the superintendent of insurance for the benefit and security of all its 
policyholders, fifty thousand dollars in bonds of the United States or of the state 
of Ohio, or of a county, township, city or other municipality in this state, which 
shall not be received by the superintendent at a rate above their par value. The 
securities so deposited may be exchanged from time to time for other securities. 
So long as such company continues solvent and complies with the laws of this 
state it shall be permitted by the superintendent to collect the interest on such 
deposits.” 

PT he act of March 22, 1923 (110 Ohio Laws, 3), including the title, in the 
portion material to this decision, is as follows: 

“An act to provide that an insurance company required by section 9510, 
General Code, to deposit $550,000 of bonds in this state may, in lieu thereof, 
deposit $100,000 in its own state, and permitting domestic companies to make 
deposit in this state when required by law of another state. 

“Be it enacted by the General Assembly of the State of Ohio: 


“Section 1. An insurance company which is required by the provisions of 
paragraph two of section 9510, General Code, to deposit fifty thousand dollars 
of bonds with the superintendent of insurance may, in lieu of such deposit, make 
a deposit of one hundred thousand dollars, in securities in which the company 
may be permitted to invest its assets by the laws of the state in which it is incor- 
porated, with/ the superintendent of insurance or other officer of another state 
designated or permitted by the laws of such state to receive such deposit, for the 
benefit and security of all its policyholders. When the superintendent of insur- 
ance of this state is satisfied by the certificate of such superintendent of insurance 
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or other officer of such other state that such deposit has been made as provided 
herein, he shall accept such certificate in lieu of the deposit required of such 
company by paragraph two of section 9510, General Code, and such company 
shall not then be required to maintain the deposit in this state provided for in 
said paragraph two of section 9510. * * * 

“Section 4. Any deposit so made may be withdrawn by the company when 
the superintendent, upon examination of the books of the company and affidavits 
of its principal officers and other evidence, is satisfied and shall certify that all 
the obligations and liabilities which the deposit was made to secure have been 
paid or extinguished.” 

In this case a solvent corporation is asking to withdraw its deposit made in 
1918, prior to the enactment of March 22, 1923, above quoted. The superinten- 
dent of insurance holds that the act of 1923 was not effective to relieve the 
companies, doing business in the state at the time the act was passed, of the 
obligation to maintain such deposits. The relator urges that, if this view be 
upheld, the act is discriminatory; but we do not consider that aspect of the 
question, for we think section 1 of the enactment of March 22, 1923, (section 
9510—7, General Code), expressly relieves foreign companies doing business in 
the state at the time the act was passed of the obligation to maintain their 
deposits theretofore posted. No case authority exists, nor is necessary, to demon- 
strate the correctness of this proposition. The very language of the act compels 
such a conclusion. The title of the act states that its purpose is to permit an 
insurance company required by section 9510, General Code, to deposit $50,000 
of bonds in this state * * * in lieu thereof” to “deposit $100,000 in its own state.” 

The provision, in substance, follows that, when the superintendent of 
insurance is satisfied, by proper certificate, that the proper deposit in the home 
state has been made, he shall accept such certificate in lieu of the deposit 
required to be made under paragraph 2 of section 9510 in the state of Ohio, and 
such company shall not then be required to maintain such deposit in this state. 

If the Legislature had not had this precise situation in mind, namely, the 
situation where a foreign casualty company had prior to the enactment of Miarch 22, 
1923, made a deposit of certificates of the value of $50,00, which it still maintains, 
as well as cases of such deposits to be made thereafter, it hardly would have 
used the words “required to maintain” a deposit in this state. 


Testing the proposition from another angle, if an insurance company were to 
claim that, having made this deposit under paragraph 2 of section 9510, General 
Code, it could at once withdraw it, in other words, that the requirement to 
deposit did not include a requirement to maintain the deposit, and that the mere 
making of the deposit in 1918 fulfilled its obligation, that would be considered 
a highly technical quibble, and would be dismissed as hardly worthy of con- 
sideration. Moreover, the express provision of section 667, General Code, which 
requires that licenses of companies of this kind expire yearly, would negative 
such a conclusion. Under section 667 the deposit required by paragraph 2 of 
General Code, § 9510, must be considered as being required to be made not once, 
but yearly. Hence the newly enacted statutes (sections 9510—7 to 9510—10, 
inclusive), apply to companies which hereafter may make such deposits and to 
companies now maintaining such deposits made in the state of Ohio, prior to 
the enactment of March 22, 1923. 


It would have been simple for the Legislature as a matter of phrasing to have 
confined the scope of this act of March 22, 1923, to companies making deposits there- 
after. We express no opinion upon the constitutionality of such an enactment, from 
the standpoint of discrimination but, from the standpoint of legislation, such a 
classification could have been expressly made. In the motor transportation act 
(General Code, § 614—87) such an express distinction was made between the opera- 
tors operating motorbusses in good faith upon April 28, 1923, and all beginning their 
operations thereafter. This general phrase, “required to deposit” (paragraph 2 of 
section 9510), however, does not contain such an express limitation, nor can we read 
it into the phrase by necessary implication. In fact, the entire act shows that it was 
the intention of the General Assembly not to limit the application of the new sec- 
tions 9510—7 to 9510—10 to companies thereafter applying for admission, and we 
hold that they are equally applicable to companies doing business in the state law- 
fully at the time of their enactment, and to those hereafter admitted. 

The last section of the enactment of 1923 (section 9510—10) authorizes the 
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withdrawal of the deposit by the company, and makes it obligatory upon the super- 
intendent of insurance, when satisfied, as therein provided, that the obligations and 
liabilities which the deposit was made to secure have been paid or extinguished, to 
permit such withdrawal. The superintendent of insurance finds in his report that 
these jurisdictional requirements exist, and hence the demurrer must be overruled, 
and the writ must be allowed. 

Demurrer overruled, and writ allowed. 

Marshall, C. J., and Day, Jones, and Matthias, JJ., concur. 
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TOPICAL INDEX 


I. Control and Regulation in General. 

$§ 3. POWER TO CONTROL AND REGULATE. 

3—Insurance company’s allegations, in general language, that reduced rates prescribed by 
state were repugnant to federal constitution, held insufficient to raise federal question. 
Federal supreme court will set aside state-made insurance rates as confiscatory only in 
clear cases. Burden to show invalidating —_, is on — —- to have state-made in- 
surance rates set aside as confiscatory. tna Ins. Co. v. Hyde. 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute making liability of insurer under liability contract absolute and not dependent on 
insured’s satisfaction of judgment held not applicable to contracts entered into prior to en- 
actment, since it would impair obligation of such contracts. Wasser v. Congregation Agu- 
dath Sholem et al. (Mass.) 

4—Code sections relating to powers and _ duties of peperentensiont of insurance should be con- 
strued in pari materia, Brand v. Safford. (Ohio.) 

4—Insurance company, receiving just compensation aes statute, could not attack its con- 
stitutionality because competitors could not make reasonable profit. State-made insur- 
ance rates do not violate constitution merely J because .erT collections are insufficient 
to yield reasonable profit to all companies. tna Ins. et al. v. Hyde. (U.S.) . 

eS. AUTHORITY OR LICENSE TO DO BUSINESS. 

5—Superintendent of insurance cannot be compelled to issue license of domestic insurance 
corporation, majority of whose stock is owned by holder of foreign insurance broker's 
license. State ex rel Johnson & Higgins Co. v. Safford. (Ohio.) 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—Judges fire insurance premiums should yield fair return on present value on companies 
capital allocated to state by comparison of business therein compared with business else- 
where. In determining “profits” of stock fire one company, all earnings including 
receipts from investments should be considered. If reasonab eness of fire insurance 
premium rates, is determined from unteresting business — part of premiums ulti- 
mately becoming profits must be shown. 7Etna Ins. Co. et al. v. Travis (Kan.) 

10—Unreasonable insurance rates and cancellation of policies for nonpayment held properly 
enjoined; reasonable time to establish reasonable rates being afforded. ‘State ex rel 
Smith v. National Industrial Ins. Co. (Kan.) 

10—Insurance commissioner finding insurance companies are not doing tbanadeiine properly 
may inform them what they must do to continue in business. Quinn v. Kenton & Camp- 
bell Benevolent & Burial Ass’n. et al (Ky.) 

10—Superintendent of Insurance on own motion may disapprove agreement between insurance 
companies and rating bureau regarding fire insurance rates; superintendent of insurance 
may investigate agreement between insurance company and rate-making bureau regulating 
fire insurance rates, as basis for approving or disapproving agreement. Superintendent of 
Insurance must approve or disapprove agreement regulating fire insurance rates between 
insurance company and _ rate-making bureau after investigation on complaint in good faith 
by insured, Brand v. Safford (Ohio) 

§ 12%. RECIPROCAL OR INTERINSURANCE ASSOCIATIONS. 

12¥%4—Oral contract by attorney in fact for subscribers in interinsurance exchange held valid 
and binding on insurance company. Corrigan v, National Motor Underwriters, (Mo.) 8 

§ 13%. STATE INSURANCE 

13¥%—State was not liable for loss of oats by hail, where land was not properly listed for 
insurance before loss. Assessor, negligently failing to return land for hail insurance 
tax, was liable for hail damage, less amount of premium. — v. Zigler (S. D.) 

134%4—Assessor’s supplemental report, listing for hail insurance crop on and not listed sev- 
eral months after its destruction, held not available to c owner. Crop owner, must 
see that land is listed for hail insurance tax for crop to insured. Amendatory act 
held not to relieve —_ owner, desiring hail insurance, from listing land for hail insur- 
ance, tax. Land listed for hail insurance tax for 1924, and not exempted in 1925, held 
not automatically insured for 1925. Statute requiring assessors to return number of 
acres in crop, to be sowed, or under cultivation, as basis for hail insurance premium, 
held not to excuse crop owner, wishi crop insured from listing land, for hail insur- 
ance tax. State ex rel Schmidt v. Helgerson. -) 





Topical Index 


§ is FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ RETALIATORY LEGISLATION 

19 To justify issuance of summoris to ioreign county oF) service therein, persons sued 
must be rignty joined as defendants. Hall v. Hall et al. (Kan.) 

§ 20. ——LOCAL AUTHORITY OR LICENSE AND LICENSE. FEES AND TAXES. 

oe authorized to do insurance business within state, may loan money and foreclose 
deed of trust securing loan under charter powers —— qualifying to do loan business. 
Austell et al v. Union Central Life Ins. &. et al (Ark.) 

§ 21. LOCAL FUNDS AND SECURITIES. 

21—American policyholders of insolvent foreign ‘company should not receive interest on claims 
where other classes of creditors receive only about 36 per cent. of claims. Assets of in- 
solvent foreign insurance company coming into hands of statutory liquidator are ~~ sub- 
ject to attachment. In re People by Stoddard Superintendent of Insurance. (N. Y.) 

21—Foreign casualty company, maintaining deposit in own state, may withdraw deposit on 
superintendent of insurance certifying that liabilities secured have been extinguished. State 
ex rel Continental Casualty Co. v. Safford (Ohio) 

§ 22. APPOINTMENT AND REGULATION OF LOCAL AGENTS. 

22—Constitutional right to make contract in another state does not entitle insurance com- 
pany to solicit insurance in Minnesota by agent present within state. Bothwell et al. v. 
Buckbee-Mears Co. ( he 

§ 24. EFFECT OF NON- COMPLIANCE WITH LAW. 

24—State can prohibit nonresident insurance company from doing business within it, and re- 
fuse aid of its courts in enforcing contract involving violation of its laws. Insurance 
contract illegally solicited in Minnesota though made outside of the state, held not 
enforceable within state. Bothwell et al. v. Buckbee-Mears Co, (U. S.) 3 


Il. Insurance Companies. 
(B) MUTUAL COMPANIES. 


§ 54. CONSTITUTIONS AND BY-LAWS. 

54—By-laws held binding on members of mutual hail insurance company only when made 
within scope of authorit Campbell v. Michigan Mut. Hail Ins. Co. (Mich.) ‘= 

54—Mutual accident and health association’s by-laws enacted within charter are valid. South- 
ern Travelers a vy. Shattuck. (Tex.) ; 

§ 55. MEMBER 

55—Mutual ie association member could withdraw only by compliance with statute, 
and, until compliance was a member entitled to compensation for loss. Murchison v. 
Farmers Mut. Hail Ins. Co. (Ia.) 

55—Children of member of mutual fire insurance company, continuing payment of assess- 
ments, held entitled, as members to recover under ls notwithstandin ng failure to 
pay fee required of new members; “heirs” Kinne et v. Farmers Mut. Fire Ins. Co. 
of Hillsdale County, (Mich.) 

55—Member of mutual insurance company held insurer as to assessments of twice amount 
of premium. Beha vy. Weinstock. (N. Y.) 

§ 56. ‘OFFICERS. 

56—Officers and directors of mutual association may be liable for paying money to other bene- 
— —— of to plaintiff. Lubbock Mutual Aid Ass’n. No. 8 Special et al v. Varde- 


a7 NSOLVENCY AND DISSOLUTION. 
70. ASSETS AND RECEIVERS. 
70—Quashing service of summons in counties other than_that in which action against 
members of mutual association was filed held proper. Hall v. Hall et al. (Kan.) 
qt ASSESSMENTS BY RECEIVERS. 
(1). Liability to assessment. 
71(1)—Statutory requirement that notice of assessment against member of mutual insur- 
ance company must be within one year from expiration of policy held inapplicable to 
liquidation proceedings. Beha v. Weinstock. (N. Y.) 


Ill. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 
§ 76. EVIDENCE AS TO AGENCY. 


76—One dealing with insurance agent of principal in loan and insurance business could pre- 

— sans authority general, in absence of notice. Hal. H. Peel & Co. v. Hawkins 
r 

76—Employer, contracting with insurance company for group insurance for employees, held 
under evidence, not agent of company. Leach v. Metropolitan Life Ins. Co. (Kan.) . 

76—Evidence held to show that agent writing fire insurance policy was local agent, not mere 
solicitor. Continental Ins. Co. v. Turner. (Ky.) 

§ 78. SCOPE AND EXTENT OF AGENCY. 

78—In absence of knowledge of limitation on local agent’s sumeany, i gee is bound by acts 
of agent done within apparent ecoge of authority. Continental Ins 

§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 

(1). In general. 

83(1)—Lack of proof of damages to fire insurer from over-valuations in proof of loss held to 
require reversal of judgment against adjuster. Globe & Rutgers Fire Ins. Co. v. 
Adjustment Bureau. (N. Y5 

For failure to cancel or reduce policy. 

83(2)—Agent, proceeding in ordinary manner to comply with insurer’s directions to can- 
cel and rewrite policy, held not guilty of breach of duty, insurer knowing of agent’s 
delay in procuring cancellation of policy and directing him _to continue negotiations, 
held to have approved, course pursued. Wujcik v. Globe & Rutgers Fire Ins. Co. of 
New York et (Wisc.) 


253 


894 


. 369 


. 369 


Co. v. Turner. (Ky.)1019 
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§ 84. COMPENSATION OF AGENT. 
(2). Right to commissions. - 
84(2)—On cancellation of contract to pay soliciting agent commission on policies approved 
and issued, where applications were not approved, agent held not entitled to commissions 
on insurance thereafter written on same property by another agent; to recover, party 
suing on contract must bring himself within its terms, Hartford Fire Ins. Co. v. Wil- 
liams. (Miss.) 
(4). Commissions on renewals. 
84(4)—Imsurance salesman may sell to persons residing within stipulated territory without 
violating contract as to commission on renewal premiums. Travelers Ins. Co. v. H 
man. (Md.) 
84(4)—Contract provision that compensation due on dismissal as insurance company super- 
intendent should be in full for all services held controlling in determining right to re- 
newal commissions after discharge. Insurance company superintendent’s right to renewal 
commissions held to have ceased on his discharge; ‘“‘retirement.’”’ Feeney v. Metropolitan 
Life Ins. Co. (Mass.) 
84(4)—Insurance company need not pay commission on renewal premiums to agent violating 
contract by entering employment of another company; “for any cause whatsoever.” In- 
surance agent’s contract that employment with another insurance company after termin- 
ation of contract precluded commissions on renewal premiums held not “penalty.” Bohrn- 
stedt v. Travelers’ Ins. Co. (Ore.) 
(6). Actions for compensation. ea 
84(6)—Whether insurance salesman suing for commissions violated contract by soliciting 
within stipulated territory after expiration of contract and inducing defendant’s policy- 
holders to relinguish policies held for jury. Insurance salesman, to recover raul « com- 
missions, must show that all conditions precedent to right to commissions under con- 
tract were performed. Travelers Ins. Co. v. Herman. (Md.) 
84(6)—Commissions for selling insurance, not due until premiums were paid, cannot be re- 
covered on allegation of defendant’s failure to enforce payment. Commission for selling 
insurance, not due until premiums were paid, cannot be recovered on allegation of com- 
promise of indebtedness, without showing receipt of money. Stephen Peabody Jr. & Co. v. 
Travelers Ins. Co. (N. 
$ 86. EXTENT AND EX 
$ 87. —— IN GENERAL 
87 


—Chief test of insurance agent’s authority is record of facts disclosing things agent did 
and which he is permitted to do. Neiman v. Hawkeye Securities Fire Ins. Co. (Ia.) 
89. — ASSISTANTS AND CLERKS OF AGENTS. 
89—Alleged assent by insurance agent’s clerk to valuations on property by insured held not 
to bind company. Meadows v. American Eagle Fire Ins, Eo. et al (W. Va.) 
§ 91. —— EFFECT OF INSTRUCTIONS TO AGENT. 
91—Secret terms of insurance agency contract were not binding upon insured without notice 
thereof. National Life Ins. Co. of United States of America v, Reedy et al. (Ala.) 
92 EVIDENCE AS TO AUTHORITY. 


92—Evidence held to show that pe adjusting damages to recovered stolen automobile was 


are adjuster, with aut 

al. . 

92—Evidence held to show agent writing fire insurance policy possessed powers of general 
agent. Baker v. Union Assurance Society of London Ltd. (Mont.) 

92—Evidence regarding other policies issued through agents claimed to have approved sale 
of insured boat, alleged_to have invalidated policy, held admissible to show authority. 
Globe & Rutgers Fire. Ins. Co. v. Storer. RS 

§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 

93—When insurance agent violates prohibition of instrument constituting contract, he acts 
for himself and alone is answerable to insured for false pretenses. Shuff v. Life & 
Casualty Ins. Co. of Tennessee (La.) 

§ 94. RATIFICATION. s ‘ 

94—Unauthorized act of insurance agent in principal’s behalf cannot be ratified without 
actual knowledge. Penn Mut. Life Ins. Co. v. Blount et al (Ga.) 


(B) AGENCY FOR APPLICANTS OR INSURED. 


§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

$ 98. IN GENERAL. E ‘ eat Lis 

98—Defendant company, having no relationship with insurance solicitor or broker placing 
risks with its agent in another state, held not bound by negligence or mistakes of solicitor. 
“Insurance broker” who is agent of insured, cannot be converted into agent of insurer 
without evidence from which authority to represent insurer might be inferred; “In- 
surance agent.” Wright v. American Equitable Assur. Co. of New York (N. Y.) 

$ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL, 

103—Evidence held to sustain findings that brokers —". failed to insert in fire policy, 
covering building, clause showing insured leased land. Adjudication that fire policy was 
valid as to furniture held not bar to insured’s recovery against brokers for failure to 
procure valid policy as to werk Case v. Ewbanks, Ewbanks & C 

$ 104. or S TO PROCURE INSURANCE AND LIABI 

UN 4 


104—In absence of agreement for delivery of insurance policy, seller’s delivery of certificate 
that insurance on goods in shop was effected is good delivery. Johnson & Higgins v. 
Charles F. Garrigues Co. et al (U 

$ 111. UNAUTHORIZED AN f p 

211—Insurance company held not bound by declarations of agent and adjuster after fire that 
mortgage, not protected by policy, woul be paid. Schulter et al v. Niagara Fire Ins. Co. 


ority to represent insurer. Forrest v. Royal Ins. Co. et 
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IV. Insurable Interest. 
§ 114. NECESSITY IN GENERAL. 
114—Fire policy on property in which assured has no insurable interest is void. Phoenix Ins. 
Co. of Hartford, Conn. v. First National Bank of Stilwell, Okla. (Okla) ...... . 1066 
114—Named beneficiary in policy may maintain action_on policy, without reference to insur- 
= eae a life coe Grand Lodge of Sons of Hermann in State of Tenas v. 
rater et . 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 
115(1)—Assured need only be liable to loss by destruction of property to have insurable in- 
terest therein. Modern Music Shop, Inc. v. Concordia Fire Ins. Co. (N. Y.) 765 
(2). Persons having insurable interest in general. 
115(2)—Cashier of Bank, possessing mortgaged automobile, procured through replevin action 
in bank’s name, held to have no insurable interest as owner. Cory v. International In- 
demnity Co. (Kansas) .. 661 
115(2)—Vessel on which insured was making repairs held the “ship insured” within liability 
policy, and insured had insurable interest in such vessel. Atlantic Basin Iron Works v. 
American Ins. Co. et al. es 
115(2)—Transfer of property in fraud of creditors, while void as to creditors, is binding on 
parties and their privies; fraudulent grantor does not retain insurable interest. Decree 
canceling conveyance as in fraud of creditors at suit of one creditor does not reinvest 
title in grantor; decree canceling conveyance as in fraud of creditors does not give gran- 
tor insurable interest. Phoenix Ins. Co. of Hartford, Conn. v. First National Bank of 
Stillwell, Okla. (Okla) ... .. 1066 
115(2)—Corporation possessing automobiles as trustee could insure them in its own name. 
Pacific "Btates Fire Ins. Co. v. C. Rowan Motor Co. (Ore.) ..167 
115(2)—Stockholders owning 98 per cent. of corporation’s stock held to have insurable in- 
terest authorizing his intervention in action on tornado insurance policy insuring owner- 
ship interest in corporation. Seocneer has insurable interest in corpecntion's sop 
erty. Pacific Fire Ins. Co. v. John E. Morris Co, et al. (Tex.) 
(4). Landlord and tenant. 
115(4)—Tenant for term of years, given absolute title by landlord to improvements to_build- 
ings, held to have insurable interest in improvements, within policy covering loss thereto. 
Modern Music Shop, Inc. v. Concordia Fire Ins. Co, of Milwaukee. (N. Y.) ..... 
(5). Mortgagor and mortgagee. 5 
115(5)—Assignee of mortgage covering crops had inmate interest in such crops. American 
Ins. Co. of City of Newark, N. J. v. Inzer (Al 
115(5)—Plaintiff’s assignor, mortgagor, had insurable laaied in property when fire occurred 
after foreclosure sale and before time for redemption expired. Baker v. Pennsylvania 
Fire Ins, Co. (Mont.) 
115(5)—Insured’s right to redeem was insurable interest which existed after foreclosure sale. 
Baker v. Union Assurance Society of London Ltd. (Mont.) : 1049 
V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 
§ 124. NATURE OF CONTRACT. 
124—“‘Contract of fire insurance” is personal contract for indemnity for insurable interest at 
time of issuance of policy and of loss. Contract of insurance appertains to party thereto 
one nt ae which is subjected to risk. Mack v. Liverpool London & Globe Ins. Co. 
t > a 
124—Life insurance policy | is a contract between insurer and insured and measures parties’ 
rights thereunder. Isaac Van _ Co. v. Moll. (Mich.) 
§ 125. WHAT LAW GOVERNS. 
(1). In general. 
125(1)—Policy held governed by New York law, so that action for cash surrender value was 
maintained in New York. Yudin v. New York Life Ins. Co. 
(2). Place of contract. 
125(2)—Validity of premium note modifying policy was governed by laws of state where 
note was made. Wilson v, Illinois Life Ins, Co. (Mo.) 
125(2)—Where reinstatement of lapsed life policy was discretionary with company, " reinstated 
policy held new contract, governed by law of state where made. International Life Ins. 
Co. v. Mowbray et al. (U. S.) 
(4). Place of performance. 
125(4)—Recovery on a5 Russian issued in Russia by New York company held not barred on ground 
that o was — contract, performable in Russia. seems v. New York _ 
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127—Where policy insures vessel “lost or not lost” recovery is not conditioned on subject 
matter’s existence. Owner may recover loss of marine vessel, though knowing it was 
lost when insured, if agent negotiating insurance did_not know and owner diligently at- 
tempted to communicate with prospective insurer. Owner ignorant of situation requir- 
ing notice of vessel’s loss to be given prospective insurer held entitled to recover, although 
vessel was lost when insured by agent. endergast v. Globe & Rutgers Fire Ins. Co. of 
City of New York (N. Y.) 

127—Subject-matter must exist when insurance policy is issued. Insurer held not liable 
= a theft seey taking effect after thief obtained pouseaaten under another’s 

Gaudy, Inc. v. North Carolina Home Ins. Co. ash. 

§ 120. “POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 

129—Soliciting agent for casualty insurance company had no authority to bind company by 
any contract of insurance. Notice of soliciting agent’s promise respecting casualty in- 
surance policy not within scope of his authority held binding on company. Insurer re- 
taining premium with knowledge of its soliciting agent’s unauthorized representation that 
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.accident policy protected one of mining partners would be liable thereon. Southern Cas- 
ualty Co. v. Hughes. (Ariz.) 

§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 

(1). In general. ’ 

130(1)—Accident insurance contract held completed when parties’ minds met as indicated 
by their writings. Accident Ins. ‘Department of Order of Railway Conductors of 

. America v. Brooks (Ala.) ase 

130(1)—Mutual fire insurance policies issued without written application held nugatory until 
compliance with statute and by-laws. Smith v. Miami Farmers’ Mut. Fire Ins. Co. et 
al. (Kan.) 

130(1)—To make valid insurance contract, minds of insurer and insured must meet on every 
essential element thereof. Meadows v. American Eagle Fire Ins. Co. et al (W. Va.).. 

2). Necessity of acceptance and approval. | 

130(2)—Application subject to approval or rejection requires act 
becoming binding. Burch v. Hartford Fire Ins. Co. (Cal.) é 

130(2)—Application for life insurance does not become contract until accepted. Under 
application. providing that life insurance is effective only on insurer’s approval, no 
contract of insurance exists prior to approval. Provision of applications that life policy 
shall bear application’s date and time covered by premium shall be measured there- 
from does not change provision that insurance shall be effective on insurer’s ae. 
Insurer’s refusal of application for life insurance providing insurance was _ effective, 


only on insurer’s approval held to prevent arising of contract. Olson v. American Cen- 
eral’ Life Tem. “Oo. ‘(itinn.) 5... 
131. VALIDITY OF ORAL CONTRACT. 
(1). In general. 
ime — go be oral. Harlow -. in pn Equitable Assur. Co. (Cal.) 
)—Oral contract, made by corporation or authorized agent, may be binding. i 
. National Motor Underwriters. (Mo.) . s- Corrigan 
(2). Style and size of type. 
131(2)—Resident agent of foreign insurance company may bind principal by oral contract 
of insurance. Corrigan v. National Motor Underwriters. (Mo.) 
§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 
133(1)—Casualty insurer’s failure to comply with statutory requirements as to filing form 
of policy does not invalidate — issued. Southern Casualty Co. v. Hughes. (Ariz.) 
133(1)—Fire insurance policy held to contain elements required by statute, Baker v. Penn- 
sylvania Fire Ins. Co. (Mont.) Bes uae a treks eet : 
133(1)—Certificate of membership in mutual accident and health association referring generally 
to articles and by-laws, held valid. By-law provision of mutual association exempting lia- 
bility for accidental discharge of fire arms in absence of eyewitnesses, held not repugnant 
to certificate. Southern Travelers Ass'n. v. Shattuck. (Tex.) 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
1). Necessity of delivery. 
136(1)—Insurer held liable, where applicant was killed before 
ment of premium. Sturgill v. New York Life Ins. Co. 
(2). Sufficiency and effect of delivery. 
136(2)—Life insurance contract held completed when policy was mailed to agent for delivery, 
though insured had given premium note to agent; latter agreeing to send cash to company, 
and policy providing actual delivery was necessary if cash were not paid. Policy is de- 
livered when application is approved, and policy in accordance with plan and for amount 
of application, is mailed to agent for “‘delivery.’”” Kansas City Life Ins. Co. v. White 
et al. (Ariz.) we 
136(2)—Delivery of fire insurance policy after fire was sufficient to establish completion of 
contract made before fire. Baker v. Pennsylvania Fire Ins. Co. (Mont.) 
(5). Acceptance and effect thereof. 
136(5)—That partners retained accident policy held not to estop partner from setting up so- 
liciting agent’s oral contract, where inspection would not have disclosed contrary. South- 
ern Casualty Co. v. Hughes, (Ariz. ie 
136(5)—Maker of insurance premium note, retaining policy three months, could not claim it 
was not issued and delivered. Insured, failing to examine policy for which premium note 
was given, held to have accepted policy therefor. Delay of more than two months after 
delivery in rejecting policy held ‘‘acceptance” thereof, removing restrictions on negotiability 
of premium note. People’s Savings Bank v. Raines. (Ark.) 
136(5)—Insured cannot accept indorsement of portion of policy and reject remainder, con- 
sistent with cueeention and oeer- Burch v. Hartford Fire Ins. Co. (Cal 
§ 137. PAYME OF PREMIUM OR DUES. 
1). Necessity of payment to bind company. 
137(1)—Insurer held not liable under policy for heart disability manifested before first pay- 
ment of premium was made. Martin v. Prudential Ins. Co. of America. (Kan.) 
(4). Payment by note or check. 
137(4)—-Premium payment is in cash, where agent accepts insured’s note as his personal pro- 
perty for first payment and agrees to advance premium. Kansas City Life Ins. Co. v. 
White et al. (Ariz.) . vr i 
$ 141. ESTOPPEL OR WAIVER AS TO DE 
(1). In general. : : 3 
141(1)—Agent’s delivery of life policy during insured’s sickness held not waiver of com- 
pany’s right to set up lack of g health at payment of first premium. Intention to re- 
linquish right to requirement prerequisite to taking effect of life insurance policy must 
be shown clear unequivocal act. Musgrave v. Equitable Life Assur. Soc. of United 
States. (Kan.) . : oe . eee 
141(1)—Limitations on agent's authority to deliver policies, unless insured is in sound 
health at date of policy, held not against public policy, where insured knew agent was 
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delivering policy without authority and contrary to instructions, there was no deception 
or misrepresentation. Shuff v. Life & Casualty Ins. Co. of Tennessee (La.) 
. Payment of first premium. 
141(2)—Local agent’s knowledge of delivery of policy to applicant without payment of 
remium in violation of policy and specific instructions held not imputable to insurer. 
enn Mut. Life Ins. Co. v. Blount et al (Ga.) 
141(2)—Unauthorized act of local agent delivering policy without collecting initial premium 
cannot be ratified by insurer without actual knowledge of act; charge that knowledge put- 
ting reasonable person on inquiry is notice of facts led to by inquiry incorrectly stating 
law applicable held to _Tequire new trial. Penn Mutual Life Ins. Co. v. Blount et al. (Ga.) 
141(2)—Insurer -—_ waive right to avoid policy for non 
of term. Vogel v. Equitable Life Assurance Soc. ( 
By acknowledgment of receipt of seni 
141(3)—Stipulation of life policy, reciting issuance in consideration of “payment in advance” 
of annual premium, was acknowledgment of receipt and conclusive evidence of pay- 
ment. Where life policy provided that policy and application constituted entire contract, 
court is restricted to its terms in considering application of statute making recital of 
receipt of premium conclusive evidence of payment. Masson v. New England Mutual 
Life Ins. Co. (Cal.) 
141(3)—Recital in unconditionally delivered life policy that one year’s premium was paid 
-— ped insurer asserting that only three months’ premium was paid. Hollingsworth 
iberty Life Ins. Co. of Illinois, (Mich. 
141(3)—Statement in life insurance company’s receipt that note accepted purported ‘to be 
rs payment held to mean company thereby intended to show payment; ‘“‘purport- 
” Deskin v. United States Reserve Ins. Corporation (Mo.) 
141(3)--Under life policy providing insurance was granted in consideration of advance pay- 
ment of annual premium, recovery cannot be defeated by failure to py guarterty prem- 
iums. Larsen v. “ne Life Assur. Soc. of the United States. 
§ 143. "REFORMAT ION. 
(1). Grounds of reformation in general. 
143(1)—As respects grounds for reformation, fire policy permitting unoccupancy for 9 months 
eo \ _ held not harsh. Wright v. American Equitable Assur. Co. of New York 
(N. SW. dchun- 8 Sack > cent ate hia Ree TER Oe TER wk ROE Me COMER Om biter 5 a a8 rnd nie es 
(3). Fraud and mistake in general. 
143(3)—Insurance policy may be reformed like other instruments for mutual mistake for 
fraud. A=tna Ins. Co. v. Steele et al (Ky.) 


143(3)—Showing that by reason of fraud, accident, or mistake policy was not as ‘contemplated : 


would entitle plaintif to reformation or judgmen ment according to true understanding. Fire 
—— ot Philadelphia v. Hinton ( 


As to property or interest ‘neue 


(4). 
143(4)—Description of buildings as respects location held mutual mistake justifying reforma- 
tion of fire policy. Policy may be reformed to correct erroneous technical description of 


realty on which buildings are located. Jack et al. v. Farm Property Mut. 
Ass’n. of Iowa. (Ia.) ; 
As to title of insured. 

143(5)—Insured cannot claim mutual mistake in fire policy in his name alone, covering pro- 
perty owned with wife by the entirety and containing sole and unconditional oy 
clause. McNeil et al v. Connecticut Fire Ins. Co. (U. S.) 

(6). As to term and duration of policy. 

143(6)—Evidence held insufficient to authorize reformation of insurance policy by changing 

effective date of April 1 to March 24. Martin v. Prudential Ins. of America 


Ins. 


(Ga.) 
(7.) Necessity for reformation. 
143(7)—Courts reforming policy to cover accident “arising out of” rather than “by reason 
of” use of horses in connection with insured’s business, did not change meaning of eany. 
Park Saddle Horse Co. v. Royal Indemnity Co. (Mont.) 
(8). Right to reformation. 
a ‘Tespects reformation, insured is bound by conditions stipulated, qe she never 


saw a v. American Equitable Assur. Co, of New York (N 
145. Re NEWA 


Sy saad. 

145(1)—-Beseas fire insurance policyholder, not making written application for renewal, held 
not entitled to recover against company for secretary’s failure to renew policy as way 
agreed. Smith v. Miami Farmers’ Mut. Fire Ins. Co, et al. (Kan.) 

2). Powers of agents. 

145(2)—Agent authorized to countersign and deliver renewal receipts may give credit and 
make binding renewal by parol, though receipt is required to be countersigned 7 —. 
National Life Ins. Co. of United States of America v. Reedy et al. (Ala.) .... 

(B) CONSTRUCTION AND OPERATIO 

§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 

(1). In general. 

146(1)—Plain and unambiguous terms of fire policy, —~e into by parties without dis- 
ability, constitute “law of case.” Pennsylvania‘ Fire Ins, Co. v. Malone et al. (Ala.).. 

146(1)—When policy is complete, its stipulation if unambiguous and reasonable,’ are only 
evidence of contract. Shuff v. Life & Casualty Ins. Co. of Tennessee (La.) 

146(1)—Insurance contracts are subject to same rules of construction as other contracts. 
Edward Rose Co. v, Globe & Rutgers Fire Ins. Co. (Mass.) 

146(1)—Words of policies insuring against liability arising out of business must be applied 
to subject matter about which parties contracting; presumption being that matter is in 
parties’ minds. Park Saddle Horse Co. v. Royal Indemnity Co. (Mont.) 

146(1)—Insurance policies must receive reasonable interpretation consonant with sanaen 
object and intent of parties. Wendorff v. Missouri State Life Ins. Co, (Mo.) 
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146(1)—All provisions of liability policy must be considered, and ambiguity resolved. in favor 
of assured. Wherhahn v. Ft. Dearborn Casualty Underwriters of Chicago, Ill. (Mo.) 

146(1)—Test in construing policy is what reasonable J in position of insured would have 
understood. Watson v. Firemen’s Ins. Co. (N. H.) : ‘ . 

146(1)—Insurers cannot be required to pay, except in accordance with fire policy terms, which 
should receive construction fairly carrying out — intent as expressed in whole contract 
Greenwich Bank v. Hartford Fire Ins. Co. of Hartford, Conn., et al. (N. Y.) 


146(1)—Indemnity policy cannot be enlarged or diminished by judicial construction. 
v. Royal Indemnity Co. of New York et al (Ohio) . 

146(1)—Provisions of insurance policy should be considered and construed together, and 
construction placed on policy consistent with terms and provisions. Benefit Ass’n. of 
Railway Employees v. Mitchell. (Okla.) : 

a knowing conditions of automobile jeouraaee, - 


~ P, Hamblin, Inc. v.. Newark Fire Ins, Co. (R. 
146(1)—Rights of insured against insurer must be determined from terms of contract. 
public Ins. Co. v. American Ice Co. (Tex.) . 
146(1)—Result harmful to insured and of no rational advantage to insurer, should be reached 
only when terms of insurance contract demand it. Zeig v. Massachusetts Bonding & Ins. 
(2). Language of policy. 
146(2)—Language of policy is given usual or ordinary meaning unless policy shows different 
meaning was intended or is required to prevent unreasonable result. Hawkins v. John 
Hancock Mutual Life Ins. Co. of Boston, Mass. (Ia.) 
146(2)—Unambiguous language is given plain meaning. 
Ins. Co. (Mo.) 
146(2)—Policy contract. 
Co. of the City of New York. (N. Y.) 
146(2)—Public highway in accident policy is to be understood in its general sense. 
wood vy. Continental General Life Ins. Co. of Hartford, Conn. (U. S.) 
(3). Liberal or strict construction. 
146(3)—Conditions subsequent in fire policy requiring taking inventory and keeping books 
are to be construed favorably to insured. Mississippi Fire Ins. 
146(3)—Language of life insurance contract must be interpreted most strongly against in- 
én re, Masson v. Bw England — Life Ins. Co. (Cal.) ... sh 
46(3)—Ingenuity in shifting terms in policy is not to be aided by judicial i ions. 
Pride v. Interstate Business Men’s ye of of Des Moines. ie " — Sree 
146(3)—Contract of insurance is construed most. strongly against insurer. Contract of 
insurance is construed, if possible, so as to avoid forfeiture of policy. Mack v. Liver- 
pool, London & Globe Ins. Co. Ltd. (IIl.) 


847 
754 


616 
460 


821 
315 


Co. v. Perdue. (Ala.)1000 


4 ) i : Sr need oe 
146(3}—-Forfeitures of insurance policies are never permitted unless right thereto is clearly 


established. Rule that all doubts regarding meaning of policy of insurance must be solved 
against company should be strictly applied in case of life insurance after death of in- 
sured. Morgan v. Inter Southern Life Ins. Co. (Ky.) eae ele : 
146(3)—Policy susceptible to more than one construction should be construed most_strongly 


against a who prepared it. Insurance Co. of North America et al v. Cheathem 
et al (Ky.) 


146(3)—Court cannot add ¢ 


insured whose deception will not be allowed by technical construction defeating possible 
one imported by terms of policy. Fidelity & Casualty Co. of New York v. Bynum. (Ky.) 
146(3)—Rule requiring insurance policy to be construed most strictly against insurer does 


not compel court to give unreasonable interpretation to it. Mulcahy v. Travelers Ins. 
Co (Mass.) 


146(3)—Court is not inclined to imply strictly insurance conditions touching intrinsic gual- 

ities or defects of thing insured. In construing insurance policy, all doubts are resolved 
against insurer. Edward Rose Co. v. Globe & Rutgers Fire Ins. Co. (Mass.) 

146(3)—Automobile liability policy is to be favorably construed for insured, with liberal con- 


a ambiguous provisions. Barney v. Preferred Automobile Ins. Exchange et 
ie ee 


146(3)—Forfeiture of r 


Mich.) 
146(3)—Insurance contracts should be given reasonable rather than strict construction. 
Insurance contract must be construed liberally in favor of insured and strictly against 
insurer. Where insurance contract is fairly susceptible of two constructions, one favor- 
able to insured will be adopted. Park Saddle Horse Co. v. Royal Indemnity Co. (Mont.) 
146(3)—Favorable construction for insured must be adopted as to ambiguous provisions. 
Restrictive provisions of insurance contract are to be strictly construed. Wendorff v. 
State Life Ins. Co. (Mo.) a 
146(3)—All provisions of liability policy must be considered, and ambiguity resolved in favor 
of insured. Wehrhahn v. Ft. Dearborn Casualty Underwriters of Chicago, Ill. (Mo.) .. 
146(3)—Interpretation of policy most favorable to insured must be adopted where provision 
is ambiguous. Williams v. National Life & Accident Ins. Co. (Mo.) aay 
146(3)—Evidence of misrepresentations in application held not to render refusal of directed 
verdict for defendant sued on health policy error; ambiguity in health policy must be 
resolved against 5 ae Clayton v. General Accident Fire & Life Assurance Corpora- 
tion Ltd. (N. J. 
146(3)—Forfeiture clauses in insurance policies are not favored. 
contract should be most strongly construed against insurer. Michler v. New Amsterdam 
Casualty Co. Inc. (N. 
146(3)—Insurance contracts s 
Podporna Jednota 
146(3)—Accident polic 
insurer. Mulvihil 
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146(3)—Ambiguous Suesiotion in fire policy should be construed most favorably to insured. 
Orwat et al. v. tna Ins. Co. NW 

146(3)—Court would not be justified in straining by construction to relieve insurers ‘from 
liabilities — + - own language. Atlantic Basin Iron Works v. American Ins. 

 @¢ @ 3 

re olicy, whose language is ambiguous, will be cron’) most favorably to 
insured. t Ass’n, of Railway Employees v. Mitchell. (Okla.) 

14603) Piovieee “a burglary policy requiring makers of violence and provision excluding 
loss by manipulation of lock, held not ambi mous, r oe Cog 
Fidelity & Deposit Co. of Maryland v. B. & J. Sales Co. 

146(3)—Rule of strict construction of insurance policies in ‘aon of insured applies qn 
where there is ambiguity calling for construction. Potomac Ins. Co. v. Easley. (Tex.) 

146(3)—Policy provision reasonably susceptible of two meanings will be interpreted most fa- 
vorably to insured unless limitations on liability are clearly stated. FE. K. Local Ins. 
Co. No. 1 of Seymour v. Lilly. (Tex.) 

sat! Ag that ambiguity in policy is construed most_strongly against insurer does not 

y to refine away terms “3 ‘fe meaning is clear. Flannigan v, Provident Life & Ac- 

et ent Ins. Co. et al. 

146(3)—To make answers Z ‘soinios for fire insurance binding, policy or paper attached 
thereto must show parties’ intent to incorporate application in contract; imsurance con- 
— i toe = most strongly against insurer. Shinn et al v. West hieeuen 
ns. 

§ 149, PRINTED AND WRITTEN PORTIONS OF POLICY. 

149—Typewritten rider in liability policy held not in irreconcilable conflict with printed pro- 
vision insuring against liability for damage to other vesseds caused by vessel insured. 
Atlantic Basin Iron Works v. American Ins. Co, et al. (N. Y.) 

§ 150 MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 

150—Rider or indorsement on policy before issuance became_part_of qqattest: i“ fully as 
though read by insured before loss. Burch v. Hartford Fire Ins. Co. (C 

150—Where terms of policy and rider, are inconsistent, rider will prevail. Tete Equip- 
ment Corporation v. Automobile Ins. Co. of Hartford, Conn. (N. Y.) 

S 429514. ig oe —— POLICY AND ACCOMPANYING PAPERS, 

n genera 

151(1)—Statute declaring policy contains entire contract forbids insured to contradict vig me 
instrument by parol or other extrinsic evidence. Shuff v. Life & Casualty Ins. . of Ten- 
nessee (T,a.) - . 

. Application as part of contract. 

151(2)—Consideration of original application for group insurance, amendments, and writings 
constituting policies, held necessary to ascertain parties’ intention. Leach v. Metro- 
politan Life Ins. Co. (Kan.) 

151(2)—To make answers in application for fire insurance binding, policy or paper ‘attached 
thereto must show parties’ intent to incorporate application in contract; insurance con- 
tracts are to be construed most strongly against insurer. Shinn et al v. West Virginia 
Ins. Co. (W. Va.) 

151(2)—Application for insurance is not part of policy, unless copy thereof is attached to 
and made part of policy, statements in application are not warranties, unless attached 
to and made part of policy, though, if fraudulent, they may give right to avoid policy. 
Woody v. Continental Life Ins. Co. (W. Va.) 


§ 152. CONS TEUING STATUTES AND CHARTER, BY-LAWS, OR RULES ‘OF IN- 
URER AS PART OF POLICY. 
en. Statutes and ordinances. 

152(3)—-Parties to insurance contract are presumed to have entered it with reference to statu- 
tory form. Harlow v. American Equitable Assur. Co. of New York (Cal.) 

152(3)—Statute, requiring provision in indemnity policy enabling injured person’s personal 
representatives to sue insurer after judgment against insured, held part of — ‘Pigg 
v. International Indemnity Co. (Cal.) 


Mass.) 

152(3)——Statutes of state where insurance contract was made, relative to forfeiture, were 
part of insurance contract. Wilson v. Illinois Life Ins. Co. (Mo.) 

152(3)—-Person insured by domestic mutual insurance company other than life is member 
of company, and policy, concerning validity thereof, is subject to statutes. Bach v. North 
Dakota Mutual Fire Ins. Co. of North Dakota. (N, D.) 

§ 155. EVIDENCE TO AID CONSTRUCTION. 

155—Insurer’s agent was presumed to know character of business insured. Park Saddle 
Horse Co. v. Royal Indemnity Co. (Mont.) 

155—Policy, having been reduced to writing, is presumed to contain all conditions | upon which 
its fulfillment could be claimed. Baker v. Pennsylvania Fire Ins. Co. (Mont.) 


§ 161. Penn COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 
162. IN GENERAL. 
162—“Blanket insurance” covers every item of property described in policy to its whole 
amount. Republic Ins. Co. v. American ¥e Co. et al. (Tex.) 
$ 163. DESCRIPTION OF PROPERTY 
(%). In general. 
163(%4)—Changes by lessee, altering basement from storage to display room, costing $3,000, 
held ae policy insuring “improvements” and “‘betterments” to building. Modern Mu- 
sic Shop, Inc. v. Concordia Fire Ins. Co. of Milwaukee. (N. Y.) 
(1) Buildings and appurtenances. 
163(1)—Sprinkler system protecting against fire held covered by tornado insurance een. 
Pacific Fire Ins. Co. v. John E. Morris Co. et al. (Tex.) 
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(2). Additions and new structures. 

163(2) —Fige "policy on building and additions at certain street number held to cover losses 
to rear of two buildings at ~~ address connected by intervening structure. Orwat et 
al. v. AStma Ins. Co. (N. Y.) 

§ 1644 — DESCRIPTION. OF TITLE OR INTEREST. 

(2). Property held in trust or on commission. 

164(2)—Fire policy on all of wasehcuegeen or held y. it in “trust” covers all | arate 
stored in warehouse. Exton & Co. Inc., v. Home Fire & Marine Ins. Co, (N. Y.) 

§ 169. PERSONS COVERED BY LIFE OR ACCIDENT at time of de 

169—Employee carried on payroll, though not actually em 
in group peice. Thompson v. Pace Mills et al (S. 

§ 175. COMMENCEMENT OF RIS 

175—Parties to insurance contract may ie as to when and under what conditions contract 
shall become effective. Stipulation that fire policy was not to be effective until counter- 
signed by local agent held controlling over sceeinien regarding effective date of policy. 
Burner v. American Ins. Co. of Newark, N. J. (Mo.) 

175—Tender of policy with usual permanent disability clause effective only from date of 
7 held eet ee with judgment. Rosenberg v. Equitable Life Assur. Soc. of 

Jnited States. (N 

§ 176. TERM AND DURATION OF RISK. 

176—Evidence of mistake in insurer’s action to reform fire policy and to enjoin action there- 
& “ae for jury. National Union Fire Ins. Co. v. inas Furniture 
o. (In 

§ TERM FIXED BY POLICY IN GENERAL. 

17 7 Right of beneficiary under group policy ended after expiration of one month temporary 
a ae o. date for payment of annual premium. ‘Thompson v. Pacific Mills 
et a 

§ 179%. LOANS ON POLICIES. 

1794 4—Life insurer may collect maximum statutory interest on policy loans in advance, 
though slightly exceeding rate if collected at end of loan period. Policy provision author- 
izing, insured to borrow on policy at 6 per cent. interest, payable in advance, could 
not override contrary statute. Policy condition permitting Collection of interest on pol- 
icy loans in advance indicates absence of intent to charge more than statutory rate. 
Swift v. Columbian National Life Ins. Co. (Mass.) 

VI. Premiums, Dues, and Assessments. 

§ 183. AMOUNT OF PREMIUMS. 5 

183—Marine insurer, suing for premiums on shipments not ene by brokers, held entitled 
to inspection of broker’s books and papers. Insurance Co. of North America v. Ber- 
nara at al. OX. ¥.) 

183—Contract providing premium rate was to be determined, presumption is that rate was 
determinable by schedule filed with insurance commissioner. _ Contract omnes prem- 
ium rate on binders was to be determined, rates are conclusively presumed to be sche- 
duled rates filed with insurance commissioner. Ocean Accident & Guarantee Corporation, 
Ltd. v. Albina Marine Iron Works (Ore.) 

§ 186. PAYMENT OF PREMIUMS 

(3).. Payment to agent or Santee: 

186(3)—Provisions of insurance agency contract were binding upon local agent, if he was 
requested by general agent to collect premium of assured without having in his possession 
company’s receipt. Contract provision that local insurance agent should not collect mon- 
eys unless authorized in writing was satisfied by evidence that general agent wrote re- 
questing him to collect premium. Provision relating to payments of insurance premiums 
was not limited to subsequent or renewal premiums. General agent could collect life 
insurance premium through local agent. National Life Ins. Co. of United States of 
America v. Reedy et al. (Ala.) 

§ 187. NOTES FOR PREMIUMS. 

(3). Want or failure of consideration. 

187(3)—That note was given and insurance taken only on agent’s unfulfilled promise prin- 
cipal would make loan, held defense against principal, contract being indivisible. Hal 
H. Peel & Co. v. Hawkins (Ark.) 

§ 188. ACTIONS FOR PREMIUMS. 

(1). In general. 

188(1)—Allowing attorney’s fee, in action_to collect premiums on insurance policy, held er- 

pk —— Accident & Guarantee Corporation, Ltd. v. Albina Marine Iron Works. 
re. 
(3). Trial, judgment and review. 

188(3)-—Whether defendant, in action on note given for life insurance policy, ratified agent's 
fraudulent acts by keeping policy after discovery, held for jury. Hal. H. Peel & Co. 
v. Hawkins (Ark.) 

$ 198. war Nea OR ‘RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 

(1). Grounds of recovery in general. 

198(1)—Beneficiary recovering on policy under presumption of insured’s death from absence 
was entitled to return on premiums paid after date of death, Oral promise of insurer’s 
agent to return premiums paid after insured’s disappearance -— not nant! on a 
—, unless authorized or ratified. Williams v. National Life & Accident Ins. 

( 


(6). 
198(6)—Whether insurer’s agent empowered third person to countersign and issue fire in- 
surance policies held for jury in a for unearned premiums. Finley v. Continental 
Ins. Co. of City of New York (Mo. 
VII. Assignment or Other Transfer of Policy. 
§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. , 
203—-Minor employer’s attempted testamentary disposition of proceeds of group policy on his 
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life held ineffective as assignment under policy prohibiting assi: ents, Provision pro- 
hibiting assignment by employee of insurance under grow 7 covering employees’ 
oye held valid. Metropolitan Life Ins. Co. et al. v. William 


(Ky.) 
§ 207. CONSENT OF INSURER. 


rown’s Adm’r. et al. 


(1). Necessity of consent. z 
207(1)—Mere notice to insurer of change of ownership of insured property or assignment of 
fire policy does not create new contract. Fire policy cannot be assigned by insured be- 
fore loss without insurer’s consent. Neiman v. Hawkeye Securities Fire Ins. Co. (Ia.) 
§ 213. CONSTRUCTION OF ASSIGNMENT. 4 
213—Assignee of insurance policy and adjusted claim took only such rights as assignor had. 
Kirkpatrick et al v. Great American Ins. Co. et al (Tex. 
$ 215. TRANSFER OF SUBJECT OF INSURANCE WITHOUT POLICY. 


215—Policy does not pass to percinnes by sale of insured property. Neiman v. Hawkeye Se- 
curities Fire Ins, Co. (Ia.) 


§ 225. REASSIGNMENT. : 

225—Federal Equity Court will not entertain suit to cancel insurance policy for fraud, 
which may be set up in defense of pending action at law in state court. New York Life 
Ins. Co. v. Marshall. (U. S.) ott a 

VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 

$ 228. RIGHT OF INSURER TO CANCEL. 5 , 

228—Insured receiving policy could refuse to permit alteration other than provided in con- 
tract as written. Life policy could be canceled by insurer only upon grounds therein 
stipulated. Kansas City Life Ins. Co. v. White et al. (Ariz.) 

228—Under fire insurance policy provision relating to cancellation, insurer could cancel pol- 

icy by mail or otherwise. Hartford Fire Ins. Co. v. Brothe. Col.) 

§ 229. NOTICE TO CANCEL. 

(3). Notice to agent or broker. “ : . 

229(3)—Insured’s brother authorized to receive registered letter and deliver it to insured, 
was not authorized to receive notice of cancellation of policy contained therein. Hart- 
ford Fire Ins. Co. v. Brothe. (Col.) eee 

§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. |. 

230—Fire policy might be cancelled as to assured without return on unearned premium to 
him, where mortgagee paid premium. Berry v. Equitable Fire & Marine Ins. Co. 


232—Notice of cancellation of fire insurance policy mailed October 6, stating cancellation 
would be effective on receipt of notice, delivered after fire occurring October 21, was 
too late. Hartford Fire Ins. Co. v, Brothe. (Col. 

$ 236. OPERATION AND EFFECT OF CANCEL oe F 

236—Insured’s liability on premium note for 5 year fire and tornado policies held terminated 
by cancellation of policies. Hartford Fire Ins. Co. v. Hines (Ala.) : 

236—Cancellation of insurance policy held effective on receipt of notice. Hartford Fire Ins. 
Co. v. Brothe. (Col.) 5 . 

aro mg through mistake, delivering policy or additional insurance to employee not 
actively employed, held not liable thereunder on return of premiums. Leach v. Metro- 
politan Life Ins. Co. (Kan.) 

236—Mortgagee could not recover under fire policy making loss due assured payable to as- 
sured and mortgagee, where policy was cancelled as to assured. Liability under fire 
policy which insurer claimed to have cancelled was not affected by tender of premium 
after fire occurred. Berry v. Equitable Fire & Marine Ins. Co. (Mo.) . 

236—Insured’s cancellation of policy without delivery of premium note to him prevent 
recovery by mortgagee. alpern v. National Fire Ins. Co. of Hartford, Conn, (N. D.) 

236—Beneficiary under group policy cannot be arbitrarily deprived of benefits of policy by 
cancellation without notice. (en v. Pacific Mills et al. (S. C.) 

§ 247. RESCISSION BY INSURER. ‘ wre : . 

247—Evidence held to show that statement in application that insured was in good health 
wor sper false, justifying rescission of policies. Bankers’ Life Co. v. Dixon. 


IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition. 
(A) GROUNDS IN GENERAL. 
$ 250. STATUTORY PROVISIONS. 
In general. 


(1.) 
a controls as to effect of statements in application, Union Indemnity Co. v. 
io 


/¢ al. (U. S. 

§ 252. REPRESENTATIONS. 

§ 253. IN GENERAL. |. s : 

253—To constitute defense to action on insurance policy, false statement relied on by in- 
surer must have been made with intent to deceive concerning matters intrinsically ma- 


terial to risk. Accident Ins. Department of Order of Railway Conductors of America 
Brooks. (Ala. 


253—“Misrepresentation” insurance, is false representation of material fact, tending 
to induce eury ye contract on less favorable terms. Weody v. Continental Life 
‘ . Va. : 
5. —— MATERIALITY. a ; 
255—Statute declaring that to be defense matter warranted in insurance policy must be so 
material as to_increase risk of loss relieves against common-law rule as to warranties. 
Accident Ins. Department of Order of Railway Conductors of America v. Brooks. (Ala.) 122 
255—False statement in applying for health policy, not made with intent to deceive and not 
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materially affecting risk, does not bar recovery. Clayton v. General Accident Fire & 
Life Assurance Corporation Ltd. Mm. J. eet 
255—Insured’s misrepresentation, to invalidate life policy, must be of such importance that, 
but for such representation, company would not have written policy. New York Life 
Ins. Co. v. Cumins. (U. S.) say ae 
255—That specific answer is sought and obtained in life insurance cies is ordinarily 
proof that matter is material; ordinarily, specific answer in application for life insur- 
ance, will be treated as material; misrepresentation that insured had not had tuberculo- 
ay eld to prevent recovery on life policy. Stockton v. Continental Life Ins. 
> Va. 
255—Obtaining specific answer in life insurance application is ordinarily proof that par- 
ties regarded matter as material; specific answer in application for life insurance will 
ordinarily be treated as material; misrepresentation that insured had not had cancer 
held to prevent recovery on life policy. oody v. Continental Life Ins. Co. (W. Va.) 
$ 256. EFFECT OF MISREPRESENTATION. 
(2). Knowledge and intent of applicant. a ; ee ‘ 
256(2)—Misrepresentations of material facts in obtaining insurance policies, made with 
knowledge, held fraudulent, authorizing cancellation of policies regardless of insured’s 
knowledge of untruthfulness, That misrepresentation in securing policy was made inno- 
cently will not prevent rescission. Equity will relieve from false representations in 
securing insurance, whether they were intentional or made through mistake. Travelers 
Ins. Co. v. Evslin et al (N. J. ; Sea x : 
256(2)—False statement in applying for health policy, not made with intent to deceive and 
not materially affecting , does not bar recovery. Clayton v. General Accident Fire & 
Life Assurance Corporation Itd. (N. J.) ..... ‘ . Sa 
256(2)—Statements in life policy if untrue are conditions defeating policy, though made in 
nocently. Metropolitan Life Ins. Co. v. Feczko. (Ohio) f : A aa 
256(2)—Owner’s good faith in statemerits in procuring fire policy on automobile held im- 
material, where false. Affleck v. Potomac Ins. Co. (R. I.) ........----:ceeeeeeeesey: 
256(2)—Applicant for insurance owes to company same good faith he may demand of it. 
Pocitive untrue statement in application will be deemed to have been made willfully 
with intent to deceive. Union Indemnity Co. v. Dodd et al. (U. S.) ........... 
256(2)—False statements, although made in good faith, representing material fact as true, 
without knowledge thereof, avoid policy. Stockton v. Continental Life Ins. Co. 


262—Statute relative to effect on right of recovery of false statement in insurance application 
condones no fraud, but prevents voidance for inadvertent mistakes, Krajewski v. West- 
ern & Southern Life Ins. Co. (Mich.) 

§ 263. WARRANTIES. 

§ 266. ——- WARRANTIES AS PART OF CONTRACT. ; ‘ 

266—Application for insurance is not part of policy, unless copy thereof is attached to and 
made part of policy, statements in application are not warranties, unless attached to 
and made part of policy, though, if fraudulent, they may give right to avoid policy. 
Woody v. Continental Life Ins. Co. Va.) etna 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 273. SEAWORTHINESS OF VESSEL, 

273—That prescribed complement of men were not aboard while insured boat was on way 
did not make boat unseaworthy with same men aboard while resting at berth. Warranty 
of seaworthiness in insurance policy, unless otherwise extended, is satisfied, when sea- 
worthiness exists at inception of risk, and later unseaworthiness does not vitiate policy, 
where boat_ was seaworthy at inception of risk, under time policy of insurance, policy 
attached. Law implies covenant, in connection with voyage policy, that vessel is in sea- 
worthy condition for necessities of port and necessities of voyage. Smith v. Northwestern 
Fire & Marine Ins. Co. (N. Y. ee A eee 

§ 280. DESCRIPTION AND CONDITION OF GOODS. 

ato rng original motor block with another having different motor number held not te 
preclude r 
Seen 22s ee ; eas : 

280—Misrepresentation in application for fire insurance as to year automobile was made 
held not to avoid policy, where information in application permitted ascertainment of 
year. Berry v. Equitable Fire & Marine Ins. Co. (Mo.) 

280—Automobile fire insurance policy held not avoided because of misrepresentation that 
automobile was new, where there was no intent to deceive. Suetterlein v. Northern 
Ins. Co. of New York. (N. Y.) Pr wig aki ee 

280—Ordinarily, erroneous description of location of property will not avoid fire policy, 
where risk is not materially affected thereby. Courts refuse recovery on fire licies 
as matter of law, where misdescription relating to nature of property is unquestionably 
material. Description of automobile in fire policy and statement relating to its pur- 
chase, held material warranties of insured, though not read. Automobile owner could 
not recover on fire policy in action at law without reformation, where description in 
policy was erroneous. Insured held not entitled to recover for loss of automobile under 
fire py containing — divergent description of car insured from that described in 
proofs of loss. Affleck v. Potomac Ins. Co. (R. I. 

280—Year and model of automobile under fire and theft policy, held material to risk, and 
misrepresentation thereof defeated recovery for loss, G faith of insured under fire 
and theft policy held insufficient reply to defense that year and model of automobile 
were misrepresented. Automobile Owners Ins. Ass’n. v. Hennessy. (Tex.) 

§ 282. TITLE OR INTEREST OF INSURED. 

(1). Construction and effect of provisions of policy. 

282(1)—Applicant for insurance to meet policy provision as to interest in property, need not 
settle questions of title with great precision. Where insured’s ownership of life estate 
only increased risk, statute providing that policy is valid unless misrepresentation in- 
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creased am is inapplicable. Gunn v. Palatine Ins. Co., Limited, of London, England 
a. 


et al . 

282(1)—Statement in schedule that car was owned by insured and unincumbered did not 
avoid policy where not made with intent to deceive; “warranty”; “representation.”, Lind- 
strom v. Employers Indemnity Corporation. (Wash.) 

Character of title or interest in general. 

282(2)—That naked legal title is outstanding does not avoid policy requiri assured to be 
sole owner if he is beneficial owner. Insured’s ownership of life estate held insufficient to 
meet policy requirement of unconditional and sole ownership in property. Gunn v. 
Palatine Ins. Co., Limited of London, England et al (Ala.) 

282(2)—Title to property transferred to purchaser’s brother to secure loan deed vested in 
purchaser by operation of law, on brother’s making loan deed. Hanover Fire Ins. Co. 
of New York v. Hodges. (Ga.) 

282(2)—Fire insurance policies issued to corporation having only equitable title held not 
void for breach of unconditional and fee-simple ownership conditions. Owner of busi- 
ness held entitled to recover on fire insurance policies to which insurance agent, know- 
ing circumstances attached rider making loss payable to business. London Assurance 
Corporation v. Bailey et al. (Ky.) 

282(2)—-Innocent purchaser from grantor, who held under forged deed, which was set aside, 
cannot recover on fire policy, void if insured’s interest were other than sole ownership. 
Mechanics & Traders Ins. Co. v, Local Building & Loan Ass’n. et al. (Okla. 

282(2)—Fire per. held not void because insurer’s possession was only that of trustee, 
bearing all incidents of legal title. Conditional sale contract held not admissible to 


show that insured was mere trustee of insured property. Pacific States Fire Ins. C 
Rowan Motor Co. (Ore.) 


vw. Ga 
282(2)—-Equitable title held sufficient as respects insurance policy. 
tual Fire Relief Ass’n. of Portland. (Ore.) 
(5). Title in husband or wife. 
282(5)—Husband in Tennessee is “sole and unconditional owner” of real property held with 
wife by the entirety, within terms of fire policy. McNeil et al. v. Connecticut Fire 
Ins. Ce: (0. S-. 
(6.) Effect of mortgage or other lien. : el : 
282(6)—Mortgagee held not entitled to recover under fire policy, providing that insured 
must be “sole owner” of building and land. Foster v. Illinois Travelers Home Fire 
Ins. . of Chicago (Tenn.) 
(13). Vendor and purchaser of personal property. _ 
282(13)—Verbal agreement to sell truck, reserving title but delivering possession, held not 
to preclude recovery under fire policy containing unconditional ownership clause. Wy- 
man et al. v. Security Ins. Co, of California. (Cal.) 
§ 283. INCUMBRANCES. 
(1). In general. 3 
283(1)—Failure to disclose alleged incumbrance on insured property, not known to insured 
when policy was issued, held not violation of fire policy. Hanover Fire Ins. Co. of 
New York v. Hodges. (Ga.) : 
(2). Effect of statutory provisions. : . ; 
283(2)—Statement in schedule that car was owned by insured and unincumbered did not 
avoid policy where not made with intent to deceive; “‘warranty’’ ‘“‘representation.” Pro- 
vision that policy should be void if car insured was incumbered held not condition pre- 
cedent to insurers’ liability, but mere waranty. Lindstrom v. Employers Indemnity 
Corporation. _(Wash.) 
(3). Existence and nature of incumbrances., 2 
283(3)—Unauthorized conveyance by purchaser’s brother, to whom title was transferred to 
secure previous loan for purchaser, did not defeat subsequent fire policy by en 
as incumbrance on land. Hanover Fire Ins. Co. of New York v. Hodges. (Ga.) 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 289. DESCRIPTION IN GENERAL. 
289—Statements in application as to occupation and income, to affect policy, must be as to 
material matters, and made to deceive. “Income” from ——— in application for 
accident insurance held to mean gross income. Eaid v. National Casualty Co. (Ore.).. 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. ¥ 
291(1)—Applicant for life insurance must exercise good faith and answer questions re- 
specting health truthfully. Mutual Life Ins. Co, of New York v. Geleynse. (Mich.) 
291(1)—Untrue statements by insured, in application becoming part of policy that he had 
not been treated by physician or had any ailment, avoid recovery on policy. Metro- 
politan Life Ins. Co. v. Feezko. (Ohio) 
. Representations as to the existance of specific diseases. 
291(4)—That specific answer is sought and obtained in life insurance application is ordin- 
arily proof that matter is material; ordinarily, specific answer in application for life 
insurance will be treated as material; misrepresentation that insured had not had tuber- 
culosis held to prevent recovery on life policy. Stockton v. Continental Life Ins. Co. 


ties regarded matter as material; specific answer in application for life insurance will or- 
dinarily be treated as material; misrepresentation that insured had not had cancer held 


. Va. 
291(4)—Obtaining specific answer in life insurance application is ordinarily proof that par- 


to prevent recovery on life policy. Woody v. Continental Life Ins. Co. (W. Va.) 
6). Serious or temporary disease. - 

291(6)—Answers in application for health policy, not setting out conditions constituting trans- 
itory or temporary a do not. bar recovery. Clayton v. General Accident 
Fire & Life Assurance ration. (N. J.) 

§ 292. MEDICAL ATTENDANCE. se ae 

292—Questions in life insurance application as to names of “physicians” and “‘practitioners”’ 
consulted held to cover osteopaths. Representations that applicant had not consulted 
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physician within 5 years, whereas he had consulted osteopath 15 times recently, held to 
twa cancellation of life policy. Mutual Life Ins. Co. of Néw York v. Geleynse. 
ich. 
292—Testimony of physician treating insured, together with hospital records, held properly 
excluded in beneficiary’s action on policy after insured’s death; “substantive law”; ‘“‘Ad- 
jective or remédial law.” Hospital records showing on examinations of insured held 
properly excluded in beneficiary’s action on life policy after insured’s death. Metropolitan 
ife Ins, Co. v. McSwain. Miss.) 
292—Insurer held as matter of law not liable under life policy, in view of insured’s false 
statement relative to consultation with physician, New York Life Ins. Co. v. McCarthy. 


§ 

296—Additional insurance contract held to require insured employee to have been actively 
at work on effective date of new policy or subsequent thereto. Employee, whose em- 
ployment lapsed before delivery and effective date of additional insurance, held not 
entitled thereto. Leach v. Metropolitan Life Ins, Co. (Kan.) 

296—Statements in application as to occupation and income, to affect policy must be as to 
material matters, and made to deceive. Eaid v. National Casualty Co. (Ore.) ; 

296—Altering and pressing clothing held within meaning of “tailoress’’ in application for ac- 
cident insurance. Southern Travelers Ass’n. v. Boyd. (Tex.) 

§ 297. HABITS. 

297—-False representation that applicant never used stimulants to excess will avoid life pol- 
icy. In action on life policy, refusal to instruct jury to find for defendant is insured 
used stimulants excessively contrary to his representation held error. Instruction to find 
for insurer only if insured’s false statement that he never used stimulants to excess was 
with intent to deceive or materially affected acceptance of risk held error. Krajewski 
v. Western & Southern Life Ins. Co. (Mi Ks 

§ 299. SPECIAL CIRCUMSTANCES AF 

299—Misstatements in application for accident insurance as to previ 
held material to risk. Union Indemnity Co. v. Dodd et al. 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
or Condition Subsequent. 


(A) GROUNDS IN GENERAL, 

§ 306. CONDITIONS SUBSEQUENT. 

§ 308. FULFILLMENT OR BREACH. : ; j 

308—Provision of fire policy excusing failure to comply with warranties as to portions of 
premiums over which insured had no control applied to all parts of bar insured. Time 
during which insured lacks control is immaterial under fire policy excusing breach of 
warranties, where insured has no control over premises. Watson v. Firemen’s Ins. Co. 
) Ae = ae a: 

$ 309. EFFECT OF BREACH. , ti ‘ ; : 

309—Insured’s breach of promissory warranty respecting giving information for premium 
fixing purposes held no defense to a liability insurer. Killeen v. General Accident Fire 
& Life Assurance Corporation, Ltd. mn. Y 

309—Increased hazard, ceasing three mont ; 
policy. National Fire Ins. Co. of Hartford, Conn. v. Renier (U 

§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT 

(2). Nonpayment of premiums or assessments. . 

310(2)—Notice required by statute of state where insurance contract was made not being 
given, forfeiture could not be predicated on insured’s failure to pay premium when due. 
Wilson v. Illinois Life Ins. Co. (Mo.) 

§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 

(1). In general. 

311(1)—As respects assured’s breach, right of injured person to recover against liability 
insurance carrier, held coextensive with assured’s rights. Assured’s failure to co-operate 
with insurer defeated recovery from insurer by person injured, though co-operation 
might mot have defeated plaintiff’s claim. Coleman v. New Amsterdam Casualty Co. 


311(1)—Insurer’s defenses against insured are available in action by person injured by in- 


Ltd. 
(2). Assignees. 
311(2)—Seller and buyer of insured merchandise stock held joint adventurers as respects as- 
signed fire insurance on merchandise and consummation of sale contract. Fire policy, 
assigned to purchaser of merchandise stock, was not forfeitable for breach of inventory 
(ale by assignor prior to assignment. Pennsylvania Fire Ins. Co. v. Malone et al. 
a. 
(3). Mortgagees and their assignees. 
311(3)—Under policy making loss payable to mortgagee as its interest appears, act of mort- 
gagor forfeiting his interest would forfeit mortgagor’s interest. Insurance Co. of North 
America et al, v. Cheathem et al. (Ky.) . 
311(3)—Mere “loss payable’ clause in fire insurance policy gives mortgagee no rights not 
possessed by insured. Under policy containing “loss payable” clause making mortgagee’s 
rights subject to provisions of policy on insured’s willful destruction of property by 
fire, insurer was not liable to mortgagees. Ford et al v. Iowa State Ins. Co. (Minn.). 
ee of insured premiums is bound by terms of policy, in absence of special 
contract. elpern v. National Fire Ins. Co. of Hartford, Conn. (N. D.) 
311(3)—Mutual fire insurance policy containing standard mortgage clause held subject to 
statute concerning effect of failure to pay premiums. Mutual fire insurance policy, de- 
clared void by statute for nonpayment of premium, is void as to both owner member and 
mortgagee. Bach v. North Dakota Mutual Fire Ins. Co. of North Dakota. (N. D.) 
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311(3)—Failure of insured’s bankruptcy receiver to give prompt notice of fire loss held not 
to affect mortgagees’ rights. Fire policy giving mortgagee days to furnish proof of loss 
after notice of insured’s failure created independent contract between mortgagees and in- 
surers, Greenwich Bank v. Hartford Fire Ins. Co. of Hartford, Conn., et al. (N. Y.) 
311(3)—Where fire olicy is void for lack of insurable interest by assured, mortgagee can- 
not recover thereon by reason of mortgage payable clause in mortgagee’s favor. Phoenix 


616 


Ins. Co. of Hartford Conn. v. First National Bank of Stillwell, Okla. (Okla.) ......1066 


311(3)—Additional insurance provision of automobile fire policy held void as to mortgage. 
Insurer held charged with knowledge of law protecting mortgagee’s interest against pro- 
— of additional insurance by mortgagor. Camden Fire Ins. Ass’n. v. Clayton. 


‘ex. 
311(3)—Clause in fire policy protecting mortgagee held to protect against mortgagor’s act 
or neglect of which mortgagee was ignorant prior or subsequent to issuance of policy. 
Mortgagee may recover on fire policy protecting it against mortgagor’s act or neglect, 


171 


though mortgagor obtained policy by misleading as to property’s location. a ve 


Building & Loan Ass’n. v. Mutual Fire Ins. Co. of West Virginia. (W. Va.) 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 312. SUBJECTS OF MARINE INSURANCE IN GENERAL. 7 , 

312—Warranty of seaworthiness in insurance policy, unless otherwise extended, is satisfied, 
when seaworthiness exists at inception of risk, and later unseaworthiness does not vitiate 
policy. Intention of parties must be ascertained to determine effect of breach of war- 
ranty that insured vessel should be kept in seaworthy condition. It is presumed to be 
parties’ intention that, under warranty of seaworthiness continuin beyond inception 
of risk supervening breach merely suspends obligation of policy, | here boat was sea- 
worthy at inception of risk, and seaworthy when destroyed by fire, intermediate breach of 
time policy providing that vessel be kept in seaworthy condition did not forfeit insurance. 
Law implies covenant, in connection with voyage policy, that vessel is in seaworthy con- 
dition for necessities of port and necessities of voyage. Under voyage policy, if voyage 
consists of successive stages, equipment at outset need not be adapted to any stage, ex- 
cept first. Where vessel was unseaworthy when starting voyage, voyage insurance ceased 
to be effective at moment of sailing, under implied covenant. Express warranty in voyage 
insurance policy does not exclude implied one consistent with its terms. Smith v. 
Northwestern Fire & Marine Ins. Co. (N. Y.) ...........-. 

$ 317. ERECTION OR OCCUPATION OF NEIGHBORING BUILDINGS. 

(2). Clear space clause. a 

317(2)—Fire policies on lumber held avoided by violation of express _warranty requiring 

clear space of 200 feet between lumber and mill, Mcleod v. Stuyvesant Ins. Co. 


(1). In general. 
323(1)—Forfeiture clause for house vacancy cannot take effect because of statute, if fire 
loss was not caused by vacancy. Yearnd v. Northern Ins. Co. of New York. (Mich.) 
323(1)—Insured_ must know condition in policy against liability for loss on dwelling vacant 
15 days. Servais v. Shelby Farmers Mutual Fire Ins. Co, (Wisc.) 73 245K 
5. KEEPING OR USE OF PROHIBITED ARTICLES. 
(3). Gasoline. 
326(3)—Fire resulting from use of gasoline prohibited by policy is not within policy, re- 
gardless of whether insured knew of it use. Watson v, Firemen’s Ins. Co. 7? + ee 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 


602 
432 


754 


328(1)—Provision voiding fire insurance policy on change in interest, title, or possession is valid. 


Aetna Ins. Co. v. Steele et al (Ky.) . 
328(1)—Provision that policy should become 
possession of property without insured’s consent indorsed on policy was valid. 
Union Assurance Society of London Ltd. (Mont.) 
(2). What constitutes change of titld of interest in general. 
328(2)—Insured holding equitable title transferring bond to reconvey title without insurer’s 
consent changed interest, avoiding policy, and precludin; assignee of bond from suing 
thereon. Insured conveying property by security deed receiving bond for title has 
merely right to reconveyance on paying debt which passed to assignee’s of bond. North- 
western Fire & Marine Ins. Co. v. Bank of Thomasville et al. (Ga.) ... 
(5). Contract for sale. " 
328(5)—Insured, who delivered deed and accepted payment, held not “sole and_unconditional 
owner,” notwithstanding contract that title would not pass until later, Hartford Fire 
Ins. Co. v. Bishop. (Ky.) 
(10). Assignment for benefit of creditors and proceedings in bankruptcy. | 
328(10)—Appomtment of Bankruptcy receiver for insurer does not “transfer possession.” 
_. s policy. Greenwich Bank v. Hartford Fire Ins. Co. of Hartford, Conn., et 
al. (N. ‘ 
(11). Devolution of property by death of insured. 
328(11)—Where insured died before fire, and heirs assigned rights in residue property of 
estate, there was no change in title of insured property except effected by death, and in- 
sured’s administrator could recover on fire insurance policy. Home Ins. 
York v. Latimer. (Ariz.) 
(14). “Commencement of foreclosure . eeeeinee or “notice of Sale.” : 
328(14)—Indorsement on policy, ‘“‘notice accept of incumbrance” held not to constitute 
mortgage clause, designating person to whom loss should be paid. Provisions of fire pol- 
icy prohibiting increase of risk or hazard applies to foreclosure of existing mortgage or 
one subsequently executed. Institution of foreclosure suit forfeited fire policy, and sei- 
ther insured nor trustee of mortgaged ay could recover thereon. Scope and im- 
tention of policy prohibiting increase of risk cannot be enlarged by mortgagee or court. 
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Commencement of foreclosure suit with or without knowledge thereof by assurred for- 
feited fire policy, Mack v. Liverpool, London & Glebe Ins. Co. Ltd. (Iil.) sae 
328(14)—Institution of suit to foreclose lien is ‘foreclosure’ a en provision 

0) 


forfeiting fire policy on commencement of foreclosure proceeding. icy, providing it 
shall be void, i lecodanaes roceedings are commenced, was rendered void by institution 
of foreclosure proceedings by assignee. of mortgagee, unless insurer was estopped to 
rely on forfeiture clause. Insurance Co. of North America et al. v. Cheathem et al. 
328(14) Provision making policy void if notice of foreclosure sale was given with insured’s 
knowledge did not apply to notice by sheriff of sale under foreclosure action. Baker 
v. Union Assuranee Rotary of London Ltd. (Mont.) 
§ 330. INCUMBRANCES. 
(1). In general. . ‘ , 
330(1)—Mortgages not covering any personal property held not to invalidate fire insurance 
policies stipulating against mortgaging insured personal property. London Assurance 
Corporation v. Bailey et al. (Ky.) ; é s E 
330(1)—Insured placing mortgage on property without indorsement_ on fire insurance policy, 
did so at his peril. Niagara Fire Ins. Co. v. McCord. Ss.) 
a Renewal or change in form of incumbrance. : 4 : 
330(3)—Execution of mortgage for amount of valid liens against insured realty in executor’s 
hands did not vitiate policy. Jack et al. v. Farm Property Mut. Ins. Ass’n. of Iowa. 


(1). In general. 2 ie : 
$33(1)—Provisions prohibiting increase of risk or hazard and which avoid policy upon their 
violation are valid. Mack v. Liverpool, London & Globe Ins. Co. Ltd. (IIl.) 
§ 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. : 2 . 
334(1)—Method of transporting race horses lost in transit by railroad held to satisfy re- 
uirement of proper care, within insurance policies. 
eo. Inc. (La.) : ‘ 
334(1)—Whether reasonable precaution has been used to safeguard property insured against 
robbery depends on circumstances of each case. Michler v. New Amsterdam Casualty 
co. tae... a ale ae a 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
1). Nature, validity, and operation in general. 
335(1)—Books and inventories required by fire — are such that ordinary person, familiar 
with method employed, can ascertain therefrom value of property insured. Where fire 
policy requires both books and inventories to be kept, courts may not dispense with either. 
Fire policy, avoided by noncompliance with inventory and iron safe clauses, cannot be re- 
vived by making belated inventory. Mutual consent of contracting parties is only way 
in which fire policy can be revived after its lapse under iron-safe clause. Pennsylvania 
Fire Ins. Co. v. Malone et al. (Ala.) 
335(1)—-Insured, under floating fire policy requiring keeping of records, need only use due 
care in keeping thereof. Insured’s failure to procure reports required by floating fire 
olicy held not breach of condition, when destroyed without intent or negligence. Home 
ns. Co. of New York v. Hightower et al. (U. S.) ; = 
335(1)—Insured is only required to produce books and inventories when desired or demande 
by insurer. Hirsch-Fauth Furniture Co. v. Continental Ins. Co. (U. S.) 
(2). Taking inventory. 
335(2)—Purchaser’s delay in making inventory until long after he was required to make it 
under fire policy caused it to lapse. Compliance with requirement of keeping books and in- 
ventories must be substantial, and parol evidence is admissible only to explain records. 
Where purchaser failed to take inventory within 30 days, or preserve in iron safe in- 
ventory made by vendor, no recovery could be had on fire policy. Entry of lump sum 
ae merchandise stock on purchaser’s books held insufficient as inventory or book- 
eeping record. Pennsylvania Fire Ins. Co. v. Malone et al. (Ala.) 
335(2)—Covenants in fire policy requiring taking of inventory and keeping books are valid 
and failure to substantially comply with them “avoids policy. Requirement in fire pol- 
identity books. Mississippi Fire Ins. Co. v. Perdue. (Ala.) 
. Keeping books of account. 
335(3)—Compliance with requirement of keeping books and inventories must be substantial, 
and parol evidence is admissible only to explain records. Entry of lump sum paid for 
merchandise stock on purchaser’s books held insufficient as inventory or bookkeeping rec- 
ord. Pennsylvania Fire Ins. Co. v, Malone et al. (Ala.) cutie HS 
335(3)—Covenants in fire policy requiring taking of inventory and keeping books are valid 
and failure to sunstantially comply with them avoids policy. Requirement in fire pol- 
icy for keeping of books requires no particular form of bookkeeping. Insured under fire 
policy on merchandise requiring keeping of books, may explain system employed and 
identity books. Mississippi Fire Ins. €o, v. Perdue. (Ala.) 
335(3)—Provision of robbery insurance policy requiring insured to keep books, did not re- 
lieve insurer from liability where insured did not keep books, and keeping books was 
-_ meen, to determine insured’s loss. Michler v, New Amsterdam Casualty Co. 
ne. cae 
335(3)—Noncompliance with record warranty clause held to preclude recovery on insurance 
licy if otherwise warranted. Resort may not be had to extraneous sources for in- 
ormation on stock to determine whether record clause of policy had been complied with. 
Fire Association of Philadelphia, v. Hinton. (Tex.) 
. Keeping books and papers in safe. 
335(4)—Where purchaser failed to take inventory within 30 days, or preserve in iron safe 
inventory made by wendor, no recovery could be had on fire policy. Pennsylvania Fire 
Ius. Co. v. Malone et al. (Ala.) 


1015 


997 


748 


570 





Topical Index 


§ 336. APT TEORAL INSURANCE. 


).._ In general. 
336(1)—Insured, by taking out another fire insurance policy on automobile in name of wife, 
voided first ‘policy, even if second policy was void. Suetterlein v. Northern Ins. Co. of 
New York. Y.) 
(2). Knowledge and consent of insured. 
336(2)—Insured, taking additional insurance after insurer’s mistakenly ae him poli 
d expired, cannot recover after denying additional insurance in proof of loss, Breach 
of — insurance clause in fire policy — policy, without regard to insured’s 
wledge. National Union Fire Ins. Co. v. Provine. (Miss.) 
336(2) Fire policy will not be forfeited, where other insurance exists without pomrets 
knowledge or consent. Pacific States Fire Ins. Co. v. C. Rowan Motor Co. (Ore.). 
Entire or severable contracts. 
336(7)—Breach of additional insurance clause in policy with respect to residence did not af- 
fect validity of policy as to furniture. National Union Fire Ins. Co. v. Provine (Miss.) 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 339. CHANGE OF OCCUPATION 
339—Engaging temporarily during evening in another vocation did not consistitute “change 
of vocation” from one stated in accident insurance application, requiring notice under 
. laws of insurance association; “occupation.”” Southern Travelers Ass’n. v. Boyd. 
‘ex 
(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS 
$ 349. ee AS enna OF FORFEITURE IN GENERAL. 
n genera 
349(1)—Mutual fire insurance policy, on which full premium has not been paid by cash or 
note, is void during period of nonpayment. Bach v. North Dakota Mutual Fire Ims. 
Co. of North Dakota. (N, D.) 
(3). Nonpayment of note given for premium. 
349(3)—Where life insurance company accepted assured’s premium payment as policy loan, 
non-payment did not forfeit policy. Life insurance company’s accepting assured’s new 
note in larger sum than old held abandonment of original contract. Deskin v. United 
States Reserve Ins. Corporation. (Mo. 
349(3)—Stipulation in premium note that policy would lnpes if note was not ‘paid on due 
date held valid. Wilson v. — Life Ins. Co. (Mo.) 
$ 351. WHAT LAW GOVER 
351—Insurer’s act in canceling ean policy because of decedent’s failure to pay premium 
note was not governed by Kansas laws, where note was not executed in that state. Effect 
of insured’s failure to pay premium when due was governed by law of state where insur- 
ance contract was made. Wilson v. Illinois Life Ins. Co. (Mo.) 
§ 356. EXTENSION OF TIME FOR PAYMENT. 
§ 357. IN GENERAL. 
357—Note as part payment of premium, taken subject to condition of paying balanee in 
cash and subsequently returned, did not extend insurance. New England Mut. iat e 
Ins. Co. v. Reynolds. (Ala.) ...... 
§ 362. EXCUSES FOR NONPAYMENT. 
362—Proof of disability held condition to waiver of geenhes under life policy providing 
therefor, notwithstanding insured became insane. ew England Mut. Life Ins. Co. v. 
Reynolds. (Ala.) eee 
§ 363. RIGHTS OF Prue. AFTER DEFAULT. 
$ 365. REINSTATEMENT 
(1). In general. 
365(1)—Acceptance of overdue premium subject to accident policy’s conditions held not to 
waive requirement of due payment to share in accumulation benefit. Fenaings * v. Travel- 
ers Equitable Ins. Co. (Minn) . 
2). Condition of eeaiinik: 
365(2)—Term “good health” during which life policy could be reinstated held equivalent to 
“sound health” or freedom from asees seriously affecting general healthfulness. Wood- 
land v. Liberty Life Ins. Co. (Mich.) 
$§ 366. —— ELECTION BETWEEN RIGHTS. 
366—Face value of policy is not recoverable, where insured elected to withdraw accumulated 
—— after insurer’s waiver of forfeiture of right of election. State Life Ins. Co. 
v inney. a. 
366—Each option given insured by life policy, such as right to cash surrender value, is im 
nature of — offer, not binding on insurer until accepted. Isaac Van Dyke Co. 
v. Moll. (Mich.) 
$ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). n genera 
367(1)—Question of insured’s rights to extend insurance after failing to pay premium when 
due and giving note therefor and making payments on note was question of law. Un- 
der terms of life insurance policy extended insurance was dated from failure to pay 
balance on om? given for — not from date premium was due. Morgan v. Inter 
southern ia . Ins. Co. 
$ 369 RENDER VALUE. 3 p 
369—Right to aie cash surrender value is personal to insured. Isaac Van Dyke Co. v. 
Moll. (Mich.) : i : 
XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 
$ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Policy provisions for benefit of insurer may be oueveuiee eae consideration is not 
essential to waiver. State Life Ins. Co. v. Finney. 
371—Estoppel arises from acts and conduct of company’s a ee iihiid representative ‘fore- 
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closing defenses on policy otherwise permissible. McGruer et al. v. Fidelity & Casualty 

UNO. EU Ra oa ag er er'c- iptv psd a Won ice dara dard eben: Niel CRRA AE na A Raa e: al « 

371—Liability insurer defending actions against insured, represented by his own counsel was 
not estopped from claiming accident was outside policy. Lunt v. AStna Life Ins. Co. 
GE FESSOR, TO ED i a: nc scarennnisce, patna anc hinlaw éXia datod oie ee Aa ee 

371—Insurer may intentionally relinquish right to forfeit policy or be estopped from claim- 
ing forfeiture by conduct on which insured relies to his prejudice. Aldridge et ux v. 
Greensboro Fire Ins, Co. (N. C.) 

371—Slight circumstances are sufficient to indicate intention of insurer to waive forfeiture. 
Stone..v. Sredy. Mutesl tite Tos: siete. €ieead:. sii weds lias see... . cacelaois. 

$ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Policy provisions for benefit of insurer_may be irrevocably waived; consideration is 
not essential to waiver. State Life Ins. Co. v. Finney. (Ala.) ..................4.. 

372—Insurer may consent to carry risk notwithstanding change of ownership, or by its con- 
duct be estopped, or may waive right to assert forfeiture of policy. Neiman v. Hawk- 
CFS. OCUEIOE: PO: TER Ss) SRE x Since ee sD AkOd KS Sie yp WRI Ss A NREES 4 a Be Rees 


§ 373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT OR STATE- 
MENTS OF OFFICERS OR AGENTS. 
(1). In general. . 
373(1)—Where insurer gave sufficient notice to public of revocation of agent’s authority it 
was unnecessary to bring personal information home to insured, in order not to be bound 
by former agent’s representations. Law Union & Rock Ins. Co. Ltd. of London v. 
Scott et al. (Tex.) 
2). Certificate of medical examiner. 
373(2)—Fraud referred to in statute relating to certificate of examining physician is that 
# oueeres on and not insurance policy. Boos v. Mutual Life Ins. Co. of 
ew York. MR) i i Barc PES 5 oi taa ae aie ie PRT ee atahaniee ainsi cies ds' ea 'are OhaLe oho 
§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 


(1). In general. : 
375(1)—Approval of insured’s false statements in application by insurer’s medical examiner 
would not preclude rescission of policies for fraud. Bankers’ Life Co. v. Dixon. (U. S.) 

(2). Nature of agency. ; 
375(2)—General agent, in absence of notice to contrary, can bind company by acts done with- 
in scope of agency to extent of recognized waiver of conditions of policy which would 
otherwise operate as forfeiture. National Life Ins. Co. of United States of America v. 
I 1 5 TM ce, crag Sn cnn ee ah gta At 94a atta aril Ak BR abe id ade Ste Ta Minced Pais SO 
375(2)—Agent, issuing fire policy, had no authority to waive iron-safe or other material pro- 
visions after fire, Pennsylvania Fire Ins. Co. v. Malone et al. (Ala.) ....-....... secs 
375(2)—Soliciting “agent”? held not authorized to waive terms or conditions of fire policy. 
Neiman v. Hawkeye Securities Fire Ins. Co. (Ia.) 


§ 376. 


EFFECT OF PROVISIONS OF POLICY. 
(1). In general. : bos F 
376(1)—Waiver restrictions held inapplicable to insurer’s agent knowing of_ conditions exist- 
ing at inception of contract. Aldridge et ux v. Greensboro Fire Ins. Co. (N, C.) ... 
376(1)—Policy provisions restricting waiver to not apply to agent knowing conditions at in- 
ception of contract. Case v. Ewbanks, Ewbanks & Co. (N. C.) 
(2). Conditions to which restrictions apply. ; : : 
376(2)—Insurer paying cash on policy loan without notice of insured’s insanity cannot be 
held constructively in possession of cash available for extended insurance. New England 
Mut. Life Ins. Co. v. Reynolds. (AI4.) 2.0.05 06006.5- es Ca tena ase? ororinee sears 
376(2)—Provisions of waiver clause have no application to waiver after loss. Home Ins. 
Co. of New. Vouk: v. Hightower ot al. (Ui. 5.) once ies ceca ete e sec ceweccceeess 
$ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(2). What constitutes knowledge or notice in general. 
377(2)—Knowledge by insurer’s agent that there was debt on property, though character 
of incumbrance was not described, did not prevent waiver of forfeiture for incumbrance, 
Aldridge et ux v. Greensboro Fire Ins. Co. (N. C.) ... 20 eee eee eee ee eee eee 
§ 378. KNOWLEDGE OF NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—That insurer was informed of insured’s bad health after issuing policy held not to 
estop it, when sued on policy, from claiming policy was void. Insurer held not to have 
waived right to rely on warranties of health, although it was informed after issuing pol- 
icy of insured’s apparent bad health. Commonwealth Life Ins, Co. v. Tanner. (Ark.) 
378(1)—Notice of condition of insured’s property to insurer’s agent receiving application is 
notice to insurer. Gilreath v. Farmers’ Mut. Ins. Ase’n. (Ga.) .........:........-. 
378(1)—Statute applying only to policies issued without medical examination held inap- 
plicable to policy issued after medical examination.. Shuff v. Life & Casualty Ins. Co. 
of Tennessee. (La.) ae 
378(1)—Agent’s knowledge of ill health of insured at time of taking application held im- 
uted to insurer, preventive avoidance of contract for false warranty. Short v. La- 
ROME TAGE FENG: Os TEs Bak cog Saas ak arp aisia'a soi a gin ets sal Bacatels Uaioe caameticnas 
378(1)—Condition in fire policy requiring sole ownership held waived, where insurer’s agent 
knew insured’s wife owned property with husband. Aldridge et ux v. Greensboro Fire 





ns, Co. as as 
378(1)—Where burglar alarm system inspected by insurer’s representatives remained in same 


position insurer was not entitled to assert falsity of statement in schedule, Schlessel 
et al_v. Massachusetts Bonding & Insurance Co. (N. Y.) .........00. 0c. ccc cc eeueee 


cn. ¥, 
378(1)—Owner, not filing bill of sale as authorized by law, to knowledge of insurer’s agent, 


could recover insurance for theft of automobile. British America Assurance Co. v. 
Tepes. COB) 4.5 bic astet nds vole nleteatle clot a bile Sond < Geen cn a 


378(1)—Insurer held not precluded from declaring forfeiture for foreclosure by delegation 
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im answer that, when purchased, interest was due on property. Alsup v. Hawkeye Se 
curities Fire Ins. Co. (Tex.) 
(2). Who is agent of insurer. 
378(2)—Insurance agency to whom application was made orally, where not accredited legal 
agent of insurer, was deemed agent of insured. Lindstrom v. Employers Indemnity 
Corporation. (Wash. ) 
(3). Nature of agency and authority of agent. 
378(3)—In life insurance company’s suit to cancel policy held that knowledge of medical ex- 
aminer relative to health was knowledge of company, precluding cancellation. Old Colony 
Life Ins. Co. v. Julian et al. (Ark.) 
378(3)—-Soliciting agent’s knowledge of change of ownership of insured property held not 
imputable to insurer so as to make it liable for fire loss. Neiman v. Hawkeye Secur- 
ities Fire Ins. Co. (Ia.) 
378(3)—Knowledge of agent possessing general agent powers that property was mortgaged 
and foreclosure proceedings were pending was imputable to insurer. Baker v. Union 
Assurance Society of London Ltd. (Mont.) : Scdws due dueiabeke «ea 
378(3)—Agent soliciting accident insurance was presumed to know insured’s duties, and 
his knowledge was constructive knowledge of insurance association. Southern Travelers 
Ass’n. v. Boyd. (Tex.) . ie, ait 
§ - INSERTION OF FALSE ANSWERS IN AP 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—Insured, retaining policy for 11 months without reading, cannot contend that misdes- 
cription of automobile insured was act of insurer, and not binding on her. Inaccurate 
statements which were express warranties by owner, written into automobile fire _pol- 
icy accepted and retained, must be taken against owner, regardless of insured’s lack of 
regular application. Affleck v. Potomac Ins. Co. (R. I.) ............... jaitie 
379(1)—Agent’s inducing applicant to state that he had no other insurance estopped insurer 
rom setting up another policy as defense or for purpose of prorating. nsured may 
rely on information given him by insurer’s agent in procuring policy. American Ins. 
Co. of City of Newark, N. J. v. Inzer. (Ala.) 
(2). Statements as to title. : : 
379(2)—-Insurance company waives unconditional ownership clause by failure to make in- 
quiry concerning title or to incorporate truthful answers given concerning title. Lind- 
strom v. Employers Indemnity Corporation. (Wash.) 
(4). Life and accident insurance. ’ ‘ 
379(4)—Knowledge of agent writing false answer in application that insured had had ap- 
pendicitis held imputed to insurer. Insurer whose agent, on being informed by insured 
of previous illness, inserted false statement in application, held estopped to rely thereon. 
Webber v. Massachusetts Bonding & Ins. Co. (Mont.) : 
379(4)—Representation regarding insured’s occupation, made by agent f 
from insured, if erroneous, did not avoid accident policy. Southern Travelers Ass’n. 
v. Boyd. (Tex.) 
(5). Good faith of insured. 
379(5)—Insurer cannot avoid policy by taking advantage of misstatement in application, ma- 
terial to risk, not due to insured’s bad faith. Murray v. Preferred Acelde 
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§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 382. —— IN GENERAL. 
382—Acceptance by insurer of notice of incumbrance did not abrogate provision voiding fire 


olicy on commencement of foreclosure proceeding. Mack v. Liverpool, London & Globe 
ns. Co. Ltd. (lIll.) 


§ 384. —— WAIVER IN WRITING. 

384—Agent generally empowered to solicit and consummate insurance within certain territory 
may orally waive condition precedent and mode of waiver condition. Baker v. Union 
Assurance Society of London Ltd. (Mont.) 

§ 385. INDORSEMENT ON POLICY. 

385—Condition requiring written indorsement of waiver if breach of change of title pro- 
vision may be waived. Agent’s statement that it was unnecessary to make notation on 
policy regarding foreclosure sale of insured property was binding on insurer, and in- 
surer was liable though consent to change in interest was indorsed on policy. Baker v. 
Union Assurance Society of London Ltd. (Mont.) . 

385—Purchaser of premises covered by liability policy held not protected when not securing 
oo to change ownership as expressly provided. Shyowitz v. Union Indemnity Co. 
(N. 

§ 386. 

386—Requirement of written waiver may be waived by parol. Agent generally empowered 
to solicit and consummate insurance within certain territory may orally waive condition 
precedent and mode of waiver condition. Baker v. Union Assurance Society of Lon- 
don Ltd. (Mont.) . 

$ 388. IMPLIED WAIVER IN GENERAL. 

). In general. 
388(1)—Insurer is not required to make useless demand for production and inspection of 
ks and inventories, not taken, kept, or preserved as required by fire policy. Penn- 

sylvania Fire Ins, Co. v. Malone et al. (Ala.) 

388(1)—Insurer may consent to carry risk notwithstanding change of ownership, or b 
conduct be estopped, or may waive right to assert forfeiture of policy. Neiman v. Hawk- 
eye Securities Fire Ins. Co. (Ia.) 

388(1)—Insurer held not to have waived alleged fraud of husband in signing wife’s ap- 
plication knowing she was afflicted with cancer. Lubbeck Mutual Aid Ass’n No. 8 Spe- 
cial et al. v. Vardeman. (Tex.) 


1015 





The Insurance Law Journal, Vol. 70 


(2). Statements of officers and agents. 
388(2)—Fire insurer held not estopped by agent’s statements to assert that cancellation 
of policy on automobile as to assured precluded recovery by mortgagee. Berry v. 
Equitable Fire & Marine Ins. Co. (Mo.) 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Conduct of insurer’s authorized agent, aoa | intention to treat policy as valid 
after date it (lex) forfeit, amounte to waiver of forfeiture. Stone v. Brady Mut. 
’n. Tex. 
388(3)—Breach of requirement of floating fire policy for daily reports is waived, if insurer 
accepts reports and premiums with knowledge of breach. Breach of warranty may be 
waived by insured’s conduct after knowledge of breach. Home Ins. Co. of New York 
v. Hightower et al. (U. S.) 
(5 Guaranty and indemnity insurance. 
388(5)—Automobile insurer going to trial with knowledge of claimed failure of insured to 
Srevarate wares forfeitur on such ground. Francis v. London Guarantee & Accident 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT —— 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Insurer was not estopped from relying on breach of warranty in burglary policy 
by issuing policy knowing of breach. Posnick-Nonas Co. Inc. v. United States Fidelity 
& ar co. GN. x.) 
(2). Conditions as to title. 
389(2)—Insurer issuing additional policy to executor of will of original insured waived want 
of sole and unconditional ownership. Jack et al. v. Farm Property Mut. Ins. Ass’n. 
of Iowa. (lIa.) 
aa avoiding policy for incumbrance on or less than full ownership of automo- 
held waived by failure to inquire, Insurance company waives unconditional ownership 
clause by failure to make inquiry concerning title or to incorporate truthful answers 
given concerning title. Lindstrom v. Employers Indemnity Corporation. (Wash.) 
3). Conditions as to incumbrances. 
389(3)—Clause avoiding policy for incumbrance on or less than full ownership of outomo- 
BW, _ waived by failure to inquire. Lindstrom v. Employers Indemnity ee 
/ash,. 
(6). Knowledge of intent to violate conditions. 
389(6)—Issuance of fire policy after notice to insurer’s agent that applicant intended bring- 
- goods insured by another into house waived provision avoiding policy therefor. Gil- 
eath_v. Farmers Mut. Ins. Ass’n. (Ga. 
389(6) Knowledge by insurer’s agent that insured intended moving from dwelling insured 
d not waiver or estoppel against insurer from raising defense of failure to secure re- 
quired ‘vacancy permit. Servais v. Shelby Farmers Mutual Ins. Co. (Wisc.) 
§ 391. ADMISSION OF LIABILITY ON POLICY. 
391—Insurer, substantially changing policy on dwellings after fire but denying liability, held 
not estopped from denying liability for — to secure vacancy permit. Servais v. 
Shelby Farmers Mut. Fire Ins. (Wisc.) 
a eere: ACCEPTANCE, OR RETENTION OF PREMIUMS ‘OR ASSESS- 


(1). In general. 

392(1)—By accepting overdue payments, insurer was precluded from thereafter asserting for- 
feiture of policy on ground they were not paid when due. Overdue premium payments took 
effect from time they were due, kept policy in continuous force, and made provision ef- 
fective. Provision relating to accepting overdue premiums as reinstating life, accident, 
and = policy did not refer to payment of principal sum in case of death. Continental 
Life I Co. v. Clanton, (Miss.) 

392(1)——Retention of unpaid check by agent, and presenting it for payment after forfeiture 
period, evidenced intent to treat benefit contin ate as binding. Stone v. Brady Mut. 
Life Ass’n. (Tex.) .. 

392(1)—Breach of requirement of floating fire policy for daily reports is waived, if insurer 
“a reports and premiums with knowledge of breach. Home Ins. Co. of New York 

an et al. (U. S.) 
(9). Demand or acceptance on condition. 

392(9)—Where insurer accepts past-due premiums on condition, there is no waiver where 
condition is not fulfilled, unless insurer retains premiums for — time after 
noncompliance with condition. Wilson v. Illinois Life Ins. Co. Mo.) 

§ 393. CONSENT TO ASSIGNMENT OF POLICY 

393—Insurer, accepting new owner of boat, could not insist that earlier breaches of war- 
ranty vitiated insurance contract. Smith v. Northwestern Fire & Marine Ims. Co. 


a-ak 
§ 395. FAILURE TO ‘STATE GROUND OF OBJECTION RELIED ‘ON. 
395—Claim of insurer’s estoppel by having denied contract’s existence held not available, 


pone letters to insured merely gave notice of cancellation. Schaffer v. National Surety 
ompany 


(Pa.) 

§ 396. "REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(1). In general. 

396(1)—Insurer, by requiring proofs of loss and examining insured thereon, waived right 


set up breach of warranty as defense. Posnick-Nonas Co. Inc. v. United States Fidelity 
& Guaranty Co, (N. Y.) 


Examination of insured. 


2 
396(2)—Insurer, by requiring proofs of loss and examining insured thereon, waived right to 


set up breach of warranty as defense. Posnick-Nonas Co. Inc. v. United a Fidelity 
& Guaranty Co. (N. Y.) 


396(2)—Calling insured for examination after suit on fire policy under non-waiver agree- 
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ment held not waiver of breach of record warranty clause as defense. 


White v. Na- 
tional Ben Franklin Ins. Co. (Tex.) 10 


§ 399. PAYMENT OF LOSS. 


399—Insurer did not waive breach of conditions of, fire policy on automobile by paying to 
finance corporation amount due from insured. Suetterlein v. Northern Ins. Co. of New 


York. (N. Y. 
§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 
400—Insurer, suing to cancel policy for insured’s false statements in procuring it, must act 


within contestable period, computed from date policy took effect. New York Life Ins. 
Co. v. McCarthy. (U. 


400—Insurers, by seeking to \ 1 S 
covered, did not contest policy within statute making policy incontestable after one year. 
Flannigan v. Provident Vite & Accident Ins. Co. et al. (U. S.) 

XII. Risks and Causes of Loss. 

(A) MARINE INSURANCE, 

§ 402. MARINE RISKS IN GENERAL. a 

402—Marine policy on tug held to cover injury to machine from striking submerged ob- 
struction covered by rider, though excepted from risk in printed form of policy. Marine 
Equipment Corporation v. Automobile Ins. Co. of Harttord, Conn. (U. S 

(B) INSURANCE OF PROPERTY AND TITLES. 

$ 421. FIRE. 


421—Insurance against loss by fire of cotton waste in hands of carrier held not to become 
operative on goods -already on fire at time of shipment. Fire policy covering cotton 
waste in hands of*carrier held not to attach to any part of carload in which one bale 
was already on fire when shipped. Edward Rose Co. v. Globe & Rutgers Fire Ins. 
Co. (Mass.) ‘ a ees ESTs 

421—Insurer, under policy excepting liability in case building falls before fire, is liable for 
entire loss resulting from fire starting before tornado destroyed building. Hartford 
Fire Ins. Co. v. Doll. (U. S.) 

$ 423. LIGHTNING, WIND, TORNADOES, AND STORMS. : 7 

423—Hail insurance policy held to exclude liability for loss to open cotton precluding appli- 
cation of strict construction for insured on question of damages therefor. General pro- 
vision exempting insurer from liability for damage by hail from insured’s failure to 
harvest over-ripe crops did not create ambiguity as against specific exemption from li- 
ability for matured crops. Potomac Ins. Co. v. Easley. (Tex.) 

§ 424. ACCIDENT. 7 7 

424—Loss of cut goods on which two-sevenths of manufacturing costs had been expended 
held not cov 
Ins. Co. (N 


424—Policy insuring against loss through perils of transportation held to cover loss of 


». 


jewelry dropped or left in railway carriage. Hartford Fire Ins. Co. of Hartford, Conn. 
ee ae eS ee eo a ele at ad oes - 
424—-Damage caused by rain driven through windows broken by wind held within water 
damage policy, though damage caused by wind was excepted. Maryland Casualty Co. 
¥;. Rae ee ea Bc oa Dig cee ca Ceee SKU Ge kee Ry eeKTS Sneeck ieee ees 
$§ 425. THEFT. 


425—-*Pay roll’, as used in pay roll robbery policy, means fund or sum of money on hand 


in cash for disbursement to pay wages at designated time and place. Pay roll pol- 
icy insuring against robbery inside or outside insured’s premises with riders and modifica- 
tions held, under evidence, to cover loss in city other than where insured’s office was 
located. ‘“‘Inside or outside” in policy usually gives idea of whole and without qual- 
ification indicates no limitation. Company held estopped to assert that pay roll policy did 
not cover loss in City other than where insured’s office was located. Taking pay roll, 
held “robbery” within pay roll insurance policy. MacGruer et al v. Fidelity & Casualty 
Co. of New York. (Cal.) 

425—Burglary policy, requiring marks of entry to appear on outer doors, covered burglary 
where marks appeared on door from public hallway; “premises”, Schlessel et al v. 
Massachusetts Bonding & Insurance Co. Y cae He 

425—Pretending to rent automobile, intending not to return it, followed by appropriation, held 
to constitute “larceny” accomplished by fraud, as regards right to recover on theft pol- 

icy. Policy granting permission to rent automobile held to insure against larceny by 
oe aes obtaining possession under pretense of renting. Home Ins. Co, v. Paul. 
( a. a me 

425—Burglary loss after manipulation of lock on safe held not covered by policy requiring 
visible marks. Fidelity & Deposit Co. of Maryland v. B. & J. Sales Co. (Tex.) 

425—One obtaining possession of automobile under another’s name held guilty o 


on issue whether loss was covered by theft policy. O. M. Gaudy Inc. v. North Carolina 
Home Ins. Co. 


(Wash.) 2 
§ 428. NEGLIGENCE OF INSURED. 


428—Mere negligence of insured does not prevent recovery on fire policy. Edward Rose Co. 
v. Globe & Rutgers Fire Ins. Co. (Mass.) 


$§ 429. WRONGFUL ACTS OF INSURED, 


429—Insured’s willful burning of property to injure insurer held absolute defense to action 
on policy. Eagle, Star and British Dominions Ins. Co. v. Heller. (Va.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 
$ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 


434—Vessel on which insured was making repairs held the “ship insured’ within liability 
policy, and insured had insurable interest in such vessel. Liability policy held to cover 
fire damages to lighter moored alongside vessel being repaired by insured, resulting from 


insured’s negligence, Atlantic Basin Iron Works v.-American Ins. Co. et al. (N. Y.) 789 
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§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—In action by injured person’s administrator against indemnity insurer. Insurer may 
defend by proving policy does not cover injuries to class to which ee person be- 
lon ed. Bryson v. International Indemnity Co. (Cal.) : 

435—“‘Or” as used - liability policy exempting accidents arising ‘ ‘out of or in” ‘employment 
of insured’s employees, has disjuctive meaning. Lunt v. Aitna Life Ins. Co. of Hart- 
ford, Conn. oRoret 

435—Policy covering liability for injuries occurring by reason of use of saddle horses in 
connection with insured’s business of conducting parties covered injuries occurring by 
reason of operation of horses. In determining cause of loss to fix liability, “proximate 
cause” to which loss must be attributed is dominant one setting other causes in operation. 
Use of saddle horses in connection with insured’s business within policy held proximate 
cause of injuhy to tourist dismounting to go down mountain side where —s lost way. 
Park Saddle Horse Co. v. Royal Indemnity Co, (Mont.) 

435—-Plaintiff, engaged by operator to rewind reels, held licensee or invitee, “not employee 
of theatre, and could recover under policy insuring against injuries to persons other 
than employees. Recovery under policy insuring against injuries to persons other than 
‘employees’ excludes claims by persons entitled to compensation. Weiss v. Employers 
Liability Assurance Corporation, Ltd. (N. Y. 

435—Master, not knowing that employee deviated from route, and used car on own busi- 
ness, held not to have impliedly a. employee to so use car. Insurer, held not 
liable for automobile injuries caused employee while deviating from route, without 
—— of employer, on business Z his own. Denny v. Royal Indemnity Co. of 
ew York. (Ohio.) 460 

435—Evidence held to establish that use of automobile injuring plaintiff was without owner’s 
consent, so that no liability was predicable on policy. Kazdan v. Stein et al. (Ohio.) ...1150 

435—Tearing down and replacing interior walls, substituting new flooring and window frames, 
and installing vault held “structural changes,” within indemnity insurance poliel; gs a 
ture.” United States Fidelity & Guaranty Co. v. Southland Life Ins. Co . 678 

435—To warrant recovery under employer’s liability policy, injured employee must ae pein 
seen engaged in business covered by policy. Injuries to employee of logging company 
while riding on logging train returning home from treatment by company’s physician, 


held not within employers’ Liability policy. Boyle-Farrell Land Co. v. eee Ac- 
cident Ins. Co. (U. S. 1156 


) 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Boy under 16, operating = for pulling loaded cars from quarry, held unlawfully em- 
ployed within exception of employer’s indemnity policy; ‘ ‘in_or about. or in_ connection 
with any quarry. Camptell 4 ontracting Co. v. Maryland Casualty Co. (U. S.) 

(D) LIFE INSURANCE. 

§ 438. CAUSE OF DEATH IN GENERAL. 

438—Insurer may exempt itself from liability in case of insured’s death in military or 
naval service in time of war. Death of insured while employed as day laborer at mil- 
itary camp held not within clause of life policy exempting death in military or naval 
‘service’ in time of war. Williams v. National Life & Accident Ins. Co. | (Mo.) 

§ 441. DEATH WHILE ENGAGED IN UNAUTHORIZED OCCUPATION. 

441—One killed while passenger in airplane held not “engaged in aeronautics” within mean- 
ing of insurance policy. Benefit Ass’n. Ry. Employees v. Hayden. (Ark. ms 

§ 444. SUICIDE. 

§ 446. EFFECT OF INSANITY. 

446—“‘Suicide” in insurance policy is capable of embracing self-destruction, result of sane 
or insane act. Great Southern Life Ins. Co. v. Campbell. (Miss.) 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL, 

449—Ordinarily where one intentionally injures another without latter’s misconduct, and un- 
foreseen by him, injury is “‘accidental.’”” McCullough v. Liberty Life Ins. Co. (Kan. >... 2587 

449—“Accident” in accident policy, means unexpected happening without intention or de- 
sign. Henderson v. Travelers Ins. Co. (Mass.) 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 

(1). In general. 

451(1)—Insured, killed by aeroplane propeller after flight was completed, was not parti- 
cipating in ‘aeronautics’ precluding recovery on accident policy. Death of insured 
from contact with aeroplane propeller after flight was completed held not “in consequence 
of a ee in aeronautics.” Tierney v. Occidental Life Ins. Co. of Califor- 
nia. (Cal. 

451(1)—“Public Highway” referred to in policy indemnifying insured against injuries there- 
on does not include railroad track or space between tracks. Petition, alleging injury by 
train while walking between tracks, did not state cause of action under policy covering 
injuries on public highway. Jones v. Continental Life Ins. Co. (Ga.) 

451(1)—Flying machine clause held applicable where insured was drowned when ‘seaplane 
capsized after alighting because of engine trouble. Seaplane held “mechanical device for 
aerial navigation’ within accident policy when capsizing after alighting because of en- 
gine trouble. Drowning of insured after eee, alighted because of engine trouble 
held within flying machine clause of accident policy; ‘‘mechanical device for aerial naviga- 
tion.”” Wendorff v. Missouri State Life Ins. Co. (Mo.) 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—Death of one thrown from motorcycle held not within policy covering death by being 
thrown from horse-drawn vehicle or “motor-driven car.” Perry v. North American Ac- 
cident Ins. Co. -) 

452—Death held not occasioned by being accidently ‘“‘thrown from” automobile, within policy, 
_ wens was killed by head striking bridge. Wright v. Continental Life Ins. ne 
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§ 454. BODILY INFIRMITIES OR DISEASE. 
454—Fall by insured, resulting in paerene and death held “accident,” within polic 
ing against injury by accidenta 
cial Casualty Ins. Co. (N. Y 


: \ h insur- 
means independently of disease. Mulvihill v. Commer- 


§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—-Blood poisoning of nurse through flying streptococcie germs held from “bodily injury” 
within accident policy. Blood poisoning from flying streptococcic held sustained through 
oa means’’ within policy. Moore v. Fidelity Casualty Co. of New York. 


455—Intentional killing of assured by third person without assured’s connivance 
cidental”’ within policy protecting against bodily injury through accidental means. 
assured was killed by bandit instruction defining “purely accidental means’’ to be that 
Caured did not contribute to injury held proper. McCullough v. Liberty Life Ins. 

0. al.) 

455—-Entrance of water into insured’s ears and nose held natural, usual result of his in- 
tentional diving into ship’s swimming pool, so as to preclude recovery on accident policy 
for ensuing illness. Henderson v. Travelers Ins. Co. (Mass.) | a 

455—Strain resulting from voluntary exertion held not “accidental injury’’ within terms of 
policy, Baldwin v. North American Accident Ins. Co. U 

455—Infection in hand abrasions of unknown origin, resulting i 
cuene by ‘‘violent and external means.” ‘arpenter v. Pacific Mutual Life Ins. Co. 
(Wash. ) ; sim is 
—Intentional injury, brought about by third person, not caused by insured’s conduct or 
assault, is ‘‘accidental’’, within accident policy. Death of insured, approaching his slayer 
with offensive words, committing no overat of violence, will not preclude recovery on 
accident policy. Tabor v. Commercial Casualty Ins. Co., of Newark, N. J. (W. Va.).. 

§ 460. INPOXICATION. f : 

460—Evidence held to warrant directed verdict for insurance_companies under accident pol- 
i. excludin ‘ anenen while intoxicated. Flannigan v. Provident Life & Accident Co. 
eal. (U. S. : F j 

§ 462. VIOLATION OF THE LAW. nla . i ah ihe 

462—Injuries sustained while driving automobile while intoxicated, in violation of state 
statute, held not covered by accident policies. Accident policy provisions, excluding ‘‘ac- 
cidents encountered while violating law” refer to law of place of violation, and not solely 
of state 7 policy issued, lannigan v. Provident Life & Accident Ins. Co. et 
a «6 CU.) ; 

§ 464, INTENTIONAL INJURIES. . : 

464—Death from act of insane person without cause held covered by double indemnity clause 
of insurance policy, regardless of exemption of death resulting from “homicide”. Great 
Southern Life Ins. Co. v. amahel iis.) 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. _ . 

466—Causative connection between intoxicated condition and injuries need not be shown 
under accident policies excluding from coverage injuries while intoxicated. Flannigan 
v. Provident Lite & Accident Ins. Co. et al. oe s, . . 

466—Policy insuring against injuries by accidental means independent of disease, given 
natural meaning, would authorize recovery for injury from fall resulting in death, though 
disease caused by tall must have intervened. Mulvihill v. Commercial Casualty Ins. 
Co. Wad 


XIII. 


(B) INSURANCE OF PROPERTY AND TITLES. 


$ 493. TOTAL LOSS. . 7 ; 

493—Statute making fire insurance companies liable for whole amount of insurance stated 
in policy in case of total loss held to apply to mutual companies. Statute making fire 
insurance companies liable for whole amount of insurance in real estate in case of 
total loss held not to apply to insurance on personal property. Shinn et al v. West 
Virginia, Ime Ge CWE. Wei 34 ws ss fee. one 

§ 496. LIMITATION OF LIABILITY TO AMOUNT OF ASSESSMENT. 

496—In view of act under which mutual hail insurance company was organized, by-laws 
ye aa — company’s general liability. Campbell v. Michigan Mut Hail Ins. 
‘o. (Mich. 

§ 498. VALUE OF PRO 

§ 499. IN GENERAL. ; 

499—Market value of buildings burned held not exclusive measure of loss, where policy in- 
sured to ‘“‘actual cash value.” In action on fire policy insuring for actual cash value, 
that sole measure of damages was reproduction cost less physical depreciation held not 
tenable. Indemnity is basis of all insurance law. McAnarney v. Newark Fire Ins. 
Co, tx. ee ethes 

499—Measure of recovery for insured property, burning after 
is value at time it burned. Hartford Fire Ins, Co. v. Doll : 

499—RBasis of recovery on fire insurance policy on personal property is actual loss sustained, 
not exceeding amount of policy. Shinn et al v. West Virginia Ins. Co. (W. Va.) 

§ 501. INSURANCE OF PART OF VALUE. 

501—Fire insurer, allowing no ‘credit on premium under 75 per_cent. valuation clause, held 
not entitled to rely thereon. Camden Fire Ins. Ass’n. v. Clayton. (Tex.) 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—-Measure of damages is difference between value of personal property insured i 
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imme- 
diately before and after fire. Mosrie v. Automobile Ins. Co. of Hartford, Conn. (W. Va.)1152 


§ 503. AMOUNT OF INTEREST OF INSURED. c Sa 
503—Lessee, retaining title to improvements held not to retain usufruct in improvements, 


and was not limited to recovery for damages to usufruct under fire policy covering im- 
provements. Lessee, retaining title to improvements, héld entitled to recover damages 
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to improvements under policy covering his insurable interest therein. Modern Music 
Shop, Inc. v. Concordia Fire Ins. Co. of Milwaukee. (N. Y. ; 

$ . EFFECT OF OTHER INSURANCE. 

504—Interest created by mortgage is separate ‘insurable interest’, and separate insurance 
thereon is not ‘“‘other insurance” requiring apportionment of loss. Union mortgage clause 
in mortgagor’s policy, for bencfit of mortgagee who refused to accept policy, did not 
become effective to reduce payment of loss by apportionment with policy purchased by 
mortgagee. Mosee v. Firemen’s Ins. Co. of Newark. (Cal.) # 

504—Apportionment between insurers under specific policies and under blanket policy re- 
quires adjustment by separate items, applying blanket insurance to each item. Every rule 
of construction in apportioning loss must bend to right of insured to be fully indemnified. 
Republic Ins. Co. v. American Ice Co. (Tex.) ss ee: 

504—Insured could recover excess burglary insurance if loss exceeded $15,000, though he 
settled claims on primary policies amount to $15,000 for $6,000; “exhausted in pay- 
ment of claims’; ‘“‘payment.’’ Zeig v. Massachusetts Bonding & Ins. Co. (U. S.) . 

§ 507. LOSS OF RENTS AND PROFITS. 

507—Use and occupancy—buildings covered. Method of proving loss. Where exact ex- 
tent of period is suspension can not be proved, loss may be ascertained by computation. 


1077 


Miner-Edgar Company, v. North River Insurance Co. of the City of New York. (N. Y.)1084 


507—Insurance provision for paying fixed charges continuing after fire held inapplicable, 
where, had no fire occurred, business would have been operated at loss; ‘‘actual loss.” 
Goetz v. Hartford Fire Ins. Co. (Wisc.) ex 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 

512—Under contracts of indemnity against loss, insurer becomes liable only when assured 
has suffered and paid loss whereas insurer’s obligation under contract of indemnity 
against liability fixes when liability attaches. Wehrhahn v. Ft. Dearborn Casualty Un- 
derwriters of Chicago, Ill. (Mo.) . puarieaiked 

512—Contract insuring against loss from automobile damage liability held liability and not 
indemnity policy. Under automobile liability policy, ‘indebtedness’ exists as soon as 
a liability is established, and may be reached by garnishment as any other credit. Lan- 
daker v. Anderson et al. (Wash. a ss i, ; 

§ 514. DAMAGES INCURRED OR PAID. 

514—Automobile liability policy, insuring against loss and expense including payment of 
judgment, held contract to pay liability, authorizing recovery when liability attached to 
insured. Measure of damages on automobile liability policy is accrued liability. Barney 
v. Preferred Automobile Ins. Exchange et al. (Mich.) é ‘ 

514—Policy indemnifying assured against loss by liability on account of personal injuries, 
containing no ‘No action” clause rendered insurer liable on final judgment against in- 
sured, and subject to garnishment by judgment creditor, Wehrhahn v. Ft. Dearborn 
Casualty Underwriters of Chicago, Ill. (Mo.) ae. 

514—Judgment debtor who had not paid judgment, held not entitled to recover under auto- 
mobile liability policy covering only actual loss sustained. Liability insurer’s failure to 
defend action against insured held not to preclude reliance on clause preventing action 
on policy except for actual loss. Teters v. Gass et al (Tenn.) : 

514—Under automobile indemnity policy, judgment debtor must first pay judgment before he 
can maintain action on policy. Landaker v. Anderson et al (Wash.) wien 

§ 514%. DEFENSE OF ACTIONS. 

5141%4—Insurer against liability was under no obligation to defend suits outside scope of 
policy. Lunt v. 7Etna Life Ins. Co. of Hartford, Conn., (Mass.) z 

51414—Policy held to require insurer to defend groundless claim for injury where complaint 
stated cause of action against insured; evidence held to support finding that notice to 
insurer of accident and claim thereunder were given in compliance with policy. Min- 
nesota Electric Distributing Co. v. United States Fidelity & Guarantee Co. (Minn.) 

5141%4—Insured in automobile liability policy held not obligated to discourage his wife’s 
suit — _ or refrain from testifying for her, Maryland Casualty Co. v. Lamarre 
et ux. (N. f ; 

5141%4—Liability policy calling for “cooperation” requires frank disclosure of information rea- 
sonably demanded to enable insurer to ascertain defense. Refusal of assured to dis- 
close information regarding mistake in filling prescription held failure to co-operate, re- 
— insurer from liability to person injured. oleman v. New Amsterdam Casualty 
a A ty er ak aes 


(D) LIFE INSURANCE. 
$ 515. AMOUNT PAYABLE ON DEATH. 


515—Death of insured, who carrying gun, sought personal enemy and was killed in exchan 
of shots, held not ‘“‘accidental,’’ within double liabilit lause. a Lite 

ins SS a lability clause. Isoard v. Mutual Life 
18. LIMITATION OF LIABILITY TO AMOUNT OF ASS 

518—Beneficiary held entitled to death benefits equal to amount of sean each mem- 
ber of colored — of insurer a, Vmenieaten of divisions of mutual life in- 
surance company for assessment, according to color, held t " y 
Farmers Mut. Life Ins. Co. (Ark.) ee nee we 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 524 TOTAL DISABILITY. 

524—In insured’s cross-complaint to recover against life insurance company under disability 


rovisions of policy, insanity held to be disability due to il i 
‘colony Life Ins. Co. v. Julian et al. (Ark.) " camer 2 _ 
524—Policy covering total illness disability, preventing assured from performing duties per- 
taining to “his occupation” precluded credit for earnings in another business while so 
disabled. ‘Total disability to follow usual occupation” means incapacity to perform 
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any substantial part of ordinary duties. though able to be at place of business. Fidelity 
& Casualty Co. of New York v. Bynum, (Ky. 

524—Insured, oe use of hand, arm and leg, an suffering from disease incapacitating 
him from gainful occupation, was “wholly disabled” within policies. Brinson v, Jeffer- 
son Standard Life Ins. Co. aa 1131 

§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHYSICIAN. 

525—-Insured not confined to house can recover only under non-house confinement clause of 
health policy. Under policy indemnifying for continuous confinement in house and by an- 
other paragraph for disability to perform business, recovery should be under provision 
to which facts most nearly apply. Insured going or being taken half mile or more to 
visit physician almost daily held not entitled to recovery under house confinement clause 
of health policy. Under policy containing house confinement and disability provisions, 
question is whether insured left house more or less frequently. Richardson y. Interstate 
Business Men’s Accident Ass’n. (Kan.) ... 

525—Policy held to require regular visits of physician only during confining illness and not 
during total disability from accident. Eaid v. National sages Co. (Ore.) 

$ 527. PARTICULAR INJURIES SPECIFIED IN POLICY 

527--Open ground of railroad company behind station, used by public generally held “public 
highway” within accident policy. ‘Conveyance,’ within insurance policy, means vehicle 
or instrument other than legs of man. Death of insured from kick of saddle horse held 
from being struck by ‘“Conveyance’”’ within accident policy. Gatewood v. Continental 
General Life Ins. Co. of Hartford, Conn, (U. S.) 

§ 528. IMMEDIATE, CONTINUOUS AND OR PERMANENT DISABILITY. 

528—Disability, though total, for over three years having terminated held not “‘permanent”’ 
within provision of life policy for disability benefits; ‘“‘permanent disability.’"” Hawkins 
v. John Hancock Mutual Life Ins. Co. of Boston, Mass. (lIa.) 

§ 529. DEATH FROM ACCIDENT. 

529—Involuntary death by drowning is death by “external, violent and accidental means,’ 
within meaning of life policy, Baciocco v. Prudential Ins. Co. of America et al Cal.) 

529—Freezing, if joined with fortuitous, unusual, unexpected circumstance, may constitute 
“Accident” within life policy provision. “Accident ” in life policy provision providing 
for additional compensation for accidental death meant happening by chance, unexpected- 
ly taking place. Death of insured, lost accidentally while hunting, | from freezing, re- 
sulted from injury through ‘ ‘external, violent, and accidental means” within life policy 
peeeteee additional compensation. Ashley v. Agricultural Life Ins. Co. of America. 
(Mich. ) 

529—Accident causing disease which with accident results in death is cause of death within 
double indemnity clause of life policy. ‘‘Physical infirmity” in life policy’s double in- 
demnity clause held to mean something materially impairing, weakening, or undermining 
constitution fe powers of resistance. Druhl et al. v. Equitable - Assur. 
soe. 0m. 

§ 530. LIMITATION ‘OF LIABILITY BY “PROVISIONS OF POLICY. 

530—Under indemnity policy providing that insurance —— would pay $5,000, costs, and 
interest, liability held not limited to $5,000. Pigg v ternational oa Co. (Cal.) 

530—Where accident policy ——— for payment of benefits six months om is pron of dis- 
ability, instruction, that if jury ional for plaintiff, to penne, recover nefits from 
date of disability was erroneous. Mid Continent Life Ins. Co. v. Le. (Okla.) .: 

530—Stipulation in sick benefit policy restricting liability for Bright’s disease to one month’s 
payment held part of contract and binding on beneficiary. ederal Casualty Co. v. Dil- 
lingham et al.  (Tex.) 

§ S3i. €L ASSIFICATION OF RISK. 

531—Under provisions of accident policy fixing amount of recovery, where insured changes 
occupation, rates and classifications on file at time of injury govern. Statute relating 
to recovery where insured changes occupatioi 2ontemplates that different classifications 
and rates may be made after issue of policy, but before injury senna, which when filed 
affect amount recoverable. Mulcahy v. Travelers Ins, Co. (M ass.) 

531—Insurer not furnishing insured classifications of hazardous occupations could not claim 
insured, injured in temporary occupation more hazardous than one stated in application, 
was disqualified from receiving full insurance. Where accident insurance certificate 
withheld from insured amount ree amount could not be reduced under by-laws 
provision because injury occurre during temporary employment in more hazardous oc- 
cupation. Southern Travelers Ass’n, v, Boyd. (Tex.) 


XIV. Notice and Proof of Loss. 


$ 539. TIME FOR NOTICE AND PROOF. 
G>.. In general. , mt : as P 
§39(1)—Insur property is not deem destroyed until cessation o re in determining 
time’ for filing proof of loss. National Union Fire Ins. Co. v. Halfarce. aes 
539(1)—Where , mortgagee notified insurer of loss on night of fire and insurer’s agent was 
informed of fire following day and adjuster later visited property, notice of loss was 
sufficient. Baker v. Pennsylvania Fire Ins. Co. (Mont.) 
$39(1)—Notice of accident to liability insurer given ay years ‘after it occurred, held too 
late. Druss v. Commercial Casualty Ins. Co, (N. Y.) 
$39(1)—Provision in automobile liability policy for notice to insurer within 5 days of ac- 
cident, being contrary to statute, held void. Corwin v. Salter et al (Wisc.) 
(5). Effect a failure or delay. 


$39(5)—Second proof of loss, not filed within. time ee by policy, was too late, and 


Le to petition should have been rejected. 
Hodges. (Ga. 
$39(5) Insurer held not entitled to claim forfeiture, where insured gave prompt notice of 
damage and prepared proof of loss n 4 expeditiously as practicable. irsch-Fauth Fur- 
niture Co. v. Continental Ins. Co. 
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(6). Excuses for failure or delay. 
539(6)—Where insured under life policy had not notified company of insanity disability prior 
to action for compensation held that insanity obviated giving notice. Old Colony Life 
Ins. Co. v. Julian et al. (Ark.) 
539(6)—Failure of insured because of injury to give six-day notice ee o fire pol- 
icy did not bar right to maintain suit. artford Fire Ins. Co. v. Doll. Ss.) 
§ 540. SUFFICIENCY OF NOTICE. 
540—Letter by insured’s sister to life company aaing © ig hag e © was insane —_ pore 
notice under disability clause. Old Colony Life Ins ulian et al. (Ark.) 
§ 542, STATEMENTS OR PROOFS OF LOSS SE OR’ AMAGE TO VROPERTY. 
(2). Description and value of property destroyed and amount of loss. 


542(2)—Proof of loss under hail insurance policy held not ambiguous, but explicit that corn 


was not damaged. Williams v. Farmers Mut. Hail Ins. Ass’n. of Iowa. (la.) 
§ 548. EXAMINATION OF INSURED. 
548—Provision of fire policy requiring insured to submit to on inapplicable after 
fire loss. National Union Fire Ins. Co. v. Halfacre. (Ala t 
§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL, 
550—Statements of physician in proof of death must be taken as prima facie true, as against 
beneficiary, and, unless contradicted, are conclusive. National Life & Accident Ins, Co. 
v. Puckett. (Ala.) ; 
550—Insured is bound by statement in proof ‘of loss that there was no additional insurance 
on property. Nationz al Union Fire Ins. Co. v. Provine. (Miss.) ‘ 
550—Disability proof is not conclusive on insured, but is prima facie proof, ‘and insured 
must show any error in proof. Fields v. Equitable Life Assur. Society of New York. 
Ce, 
550—Recovery by lessee under fire policy for ‘destruction. of improvements could not be de- 
feated because lessee claimed as owner, where lessee in fact owned improvements. Mod- 
ern Music Shop, Inc. v. Concordia Fire Ins, Co. of Milwaukee. (N. Y.) 
550—Admissions. Proof of loss is evidence against assured but does not bind him. ‘ Miner- 
Edgar Company v. North River Insurance Co. of the City of New York. (N. Y.) 
552. MISSTATEMENTS OR OMISSIONS. 
552—Where assured knowingly inserts in proof of loss articles not burned or makes exces- 
sive valuation he cannot recover, but mere statement of replacement value therein does 
not prevent recover. Austin v. Maine Farmers’ Mut. Fire Ins. Co. (Me.) . 
552—-False statements in proofs under fire policy will not defeat recovery under another pol- 
icy issued by different company. Epperson v. Westchester Fire Ins. Co. (Tenn.) 
§ 553. FRAUD OR FALSE SWEARING. 
(1). In general. 
553(1)—Where assured knowingly inserts in proof of loss articles not burned or makes ex- 
cessive valuation he cannot recover, but mere statement of replacement value therein 
does not prevent recovery. False answer in proof of fire loss as to material matter, made 
with intent to deceive is fraudulent, precluding recovery, and intent to deceive is pre- 
sumed where such false statement is knowingly and willfully made. Austin v. Maine 
Farmers’ Mut. Fire Ins. Co. (Me.) 
553(1)—Misrepresentation or false swearing in statement of loss, to void "policy must be 
willful and with intent to defraud. Vukmanovich v. State Assurance Company, of 
Liverpool, England. (Mont.) . 
553(1)__ False statement in proof of loss, denying other insurance on automobile, rendered 
fire policy void. Suetterlein v. Northern Ins. Co. of New York. (N. Y.) 
553(1)—False swearing as to value, to constitute defense to fire policy, must have been in- 
tentional and fraudulent. National Fire Ins. Co. of Hartford, Conn. v. Renier. S.) 
553(1)—Policy held avoided under its terms by making of false and fraudulent Pi in 
ct ree) loss and evidence. Cuetara Hermanos et al. v. Royal Exchange Assur. Co. 
(U. S.) : ‘ 5 
(2). Entire or severable contracts. : 
553(2)—Under fire policy’s provision, fraud, attempted fraud, or false swearing as to part 
of property in proof of loss prevents Seer for any of loss. Mosrie v. ns 
Ins. Co. of Hartford, Conn. (W. 
§ 554. ESTOPPEL OR WAIVER AS “to NOTICE AND PROOFS OR ‘DEFECTS 
AND OBJECTIONS. 
§ 555. —— IN GENERAL. 
555—Condition regarding proof of loss, being for benefit of insurance company could be 
waived by it, Insurance corporation could ratify unauthorized waiver by its agent of 
written proof of loss, required under automobile theft policy, or make another valid 
waiver. W. P. Hamblin Inc. v. Newark Fire Ins. Co. (R. I.) 
—Waiver of proof of loss is not defeated by subsequently attempting to furnish it before 
suing on a Crouch y. Franklin National Ins. Co. (W, Va.) 
$ 556 OWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—No limitation on local agent’s authority being communicated to insured, he could rely 
“xe § agent’s statement that no proof of loss was necessary. Continental Ins. Co. v. Turner 
( 
55601) Agent issuing automobile insurance policy, had no authority. to waive written proof 
= ioe and snagred could not rely on waiver. W. P. Hamblin Inc. v. Newark Fire 
ns. ‘0. ; 
§ 558 - IMPLIED WAIVER IN GENERAL. 
(2). Statements and acts of officers and agents. 
558(2)—Insurance adjuster’s inducing belief that proof of loss was unnecessary held waiver 
of formal proof of loss. Crouch v. Franklin National Ins. Co. (W. Va.) 
§ 559—DENIAL OF LIABILITY. 
(1). Insurance of property. 


559(1)—Insurer waived right to proof of loss by disclaiming oe on fire ws Orwat 
et al. v. Etna Ins. Co. (N. Y.) 


555 
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598 
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559(2)—Life imsurer’s denial of liability waives formal proof of loss. Williams v. National 
Life & Accident Ins. Co. (Mo.) ; bs dels dBi ako dh 
§ 560 ~ _ OBJECT OR TO STATE GROUND OF OBJECTION. 
(1). n general. 
560(1)—Notice to local insurance agent and furnishing list of property held sufficient proof 
of loss, in view of insurer's waiver by delayed complaint. Insured having reported fire 
and submitted list of property destroyed, held entitled to additional time to furnish proof 
of loss, where objection was delayed. National Union Fire Ins. Co. v. Halfacre. (Ark.)1006 
560(1)—Insurer, retaining proofs of loss without giving notice of objections until after suit, 
could not question their sufficiency. St. Paul Fire & Marine Ins. Co. v. American 
Food Products Co. (U. S.) ........ : epee 
(2). Necessity of specific objection. ; ; A 
560(2)—Particular defect in proof of loss must be stated, where alleged insufficiency is 
mate 8 claim. Modern Music Shop, Inc. v. Concordia Fire Ins. Co. of Milwaukee. 
(N. 


111 


560(3)—Insurer, returning proof of loss on sole ground that no liability attached, waived 
right to urge other grounds. Modern Music Shop, Inc. v. Concordia Fire Ins. Co. of Mil- 
waukee. (N. Y.) ‘ ’ a . ¥ 
560(3)—Other defenses held waived by insurer with knowledge | siving notice of forfeiture on 
ground of certain misstatements in application. Eaid v. National Casualty Co. (Ore.) 133 
§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—Insurer notified of loss, sending adjuster not stating character of proof required, and 
accepting formal proof when delivered, waived furnishing of proof within time required. 
Jack et al. v. Farm property Mut. Ins. Ass’n. of Iowa. (Ia.) sce on osetia So 


XV. Adjustment of loss. 
§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRATION, 
567—Provision for appraisal in standard fire Policy applies both to partial and total destruc- 
tion of property. Statute providing for appraisal of “loss” and ‘“‘damage” of property 
insured distinguishes between property entirely and_ partially destroyed. Littrell et al. 
v. Allemannia Fire Ins. Co. of Pittsburgh, Pa. (N. Y. a rae 
§ 569. AGREEMENT FOR APPRAISAL OR ARBITRATION. 
569—Agreement for submission of dispute to appraisers, differing from appraisement clause 
of fire policy, abrogated it. Melton Bros. Inc. v. Newark Fire Ins. Co. et al (N. J.) 
§ 570. APPOINTMENT OF APPRAISERS OR ARBITRATORS. 
570—Where umpire acted without being advised of difference between appraisers and hos- 
tility existed between them, new umpire and appraisers should be appointed; ‘“‘differ- 
ences only.” No one should be permitted to serve as appraiser or umpire unless open- 
minded and “disinterested.” Melton Bros. Inc. v. Newark Fire Ins. Co, et al (N. J.) 
571. APPOINTMENT OF UMPIRE. 
1—Officer and stockholder of corporation whose ae acted as agents of insurance com- 
pany with commissions turned over to company, held incompetent, through interest as um- 
pire of fire appraisal. Schwartzman et al v. London & Lancashire Fire Ins. Co. 


(M 
§ 57 


623 


§ 
57 


2. PROCEEDINGS ON APPRAISAL OR ARBITRATION. 

572—Umpire held qualified to act to settle differences between appraisers as respects fire 
— ae arian became known to him. Melton Bros. Inc. v. Newark Fire Ins. 
0. » ae 

572—Appraisers, to determine loss of car by fire, may use their own expert knowledge. De- 
chant v, Globe & Rutgers Fire Ins. Co. (Wisc.) Sere es 

§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 

(1). Form, requisites and validity of award in general. 

574(1)—Arbitration of loss under fire policies held invalid, where insured was kept from ar- 
bitrator’s meeting and umpire pumas in award had not familiarized himself with facts. 
United States Fire Ins. Co. of New York v. Green. (Ky.) 

574(1)—Act of umpire in excess of authority renders his award void. Melton Bros. Inc. 
v. Newark Fire Ins. Co. (N. J.) 


574(1)—Award by appraisers failing to ascertain sound value required by policy and ‘ar- 


areas agreement held invalid. McInnes v. Southern Home Ins. Co. of the Carolinas. 


574(1)—Appraisers’ acts, in fire loss appraisement, in excess of authority conferred by ap- 
praisal agreement, are not binding on parties without ratification. North River Ins. Co. 
v. Adams. (Tex.) 

574(1)—Verdict of jury, much greater than award of appraisers under automobile policy is 
no ground for setting award aside, in absence of evidence of fraud or want of good faith. 
Appraisal of loss by arbitrators under terms of policy is not lightly set aside. Dechant v. 
Globe & Rutgers Fire Ins. Co, (Wisc.) s 

(2). Irregularities in proceedings. 

574(2)—Arbitrator’s award denying hail loss was void, where not made in conformance 
with mutual company’s by-laws. Arbitrators’ award denying hail loss held constructively 
fraudulent, where not made with notice to assured nor at place or time insured could 
expect. ‘ampbell v. Michigan Mut. Hail Ins. Co. (Mich.) 69 

(3 Partiality or other misconduct of arbitrators or appraisers. 

574(3)—Appraisal of fire loss held void where umpire was interested in result. Schwartzman 
et al v. London & Lancashire Fire Ins. Co. Ltd. ; 

§ 579. SETTLEMENT BETWEEN PARTIES. , 

579—Illiteracy or ignorance of beneficiary does not invalidate compromise and settlement 
of life policy. Old American Ins. So. v. Davis. (Ark.) . .. 336 

579—Offer in proof of loss, accepted and acted on, held, in absence of fraud or mistake, 
— a of settlement. Williams v. Farmers Mut. Hail Ins. Ass’n, of 
owa. a 
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579—Release by beneficiary under accident policy after dispute as to liability made by in- 
surer in bad faith held without consideration. Beneficiary receiving less than she was 
entitled to was not required to return sum received under release agreement before im- 
peaching it. Berry v. Detroit Casualty Co. (Mo.) 

XVI. Right to Proceeds. 

$ 580. Pent cae TO OWNER OF PROPERTY. OR INTEREST INSURED. 

. In_gemeral. 

580(1)—Clause of fire policy making loss payable to assured and B. did not make B. insured 
erson, but at_most jin agent to receive payment for loss. Berry v. Equitable Fire & 
Marine Ins. Co. (Mo. 

(2 Property subject to mortgage or other lien. 

580(2)—Indorsement on policy, “notice accepted of incumbrance”, held not to constitute mort- 
gage clause designating person to whom loss should be paid. Mack v. Liverpool London 
& Globe Ins. Co. Ltd. (IIl.) 

$80(2)—Claimant of land, being naked grantor and not ‘vendor’ in stipulation with mort- 
gagee, could insure buildings for claimant’s benefit and assign proceeds. Canavan v. 
Coleman (Ia.) es 

580(2)—Vendor and mortgagee held not entitled to reformation of fire policy, taken out by 
ew — agreement to include plaintiffs. Schulter et al v. Niagara Fire Ins. Co. 
et al. (Ore.) . 

580(2)—Where grantor under trust deed taking out insurance for grantee’s benefit pursuant 
to agreement failed to have loss made payable to grantee, grantee had equitable lien on 
proceeds of policy. Kirkpatrick et al v. Great American Ins. Co. et al (Tex.) ..... 

§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 

ERTY INSURED. ie 

581—Assured’s settlement with fire insurer bound mortgagee under clause requiring payment 

to him as his interest should appear in absence of fraud. Everhart v, Atlantic Fire Ins, 


015 


250 


a. St al. 


581—Standard mortgagee clause as to proof of loss will be read into fire policies payable to 


insured and mortgagees as interests may appear. Greenwich Bank v. Hartford Fire 
Ins. Co. of Hartford, Conn., et al. a 


§ 584. LIFE OR ACCIDENT POLICY 
$ 585. ——-RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. P : 

$85(1)—Where partners procured life insurance in favor of each other as protection to busi- 
ness, on death of one other held entitled to proceeds as surviving partner, as against wi- 
dow’s ie to proceeds as community. Baciocco v. Prudential Ins, Go. of America 
Oo RE CCAS). oases : 

585(1)—Betterment of employment conditions constitutes sufficient consideration to sus- 
tain tight of action by beneficiary of insured employee under group policy. Thompson 
v. Pacific Mills et al. (S. C.) 

(3). Policy payable to wife. o 

585(3)—Wife made beneficiary of policy, payable to husband’s estate, when he was insol- 
— _ entitled under statute, to proceeds thereof. Pearsall et al v. Bloodworth et 
oo. th. < 

(6). Beneficiary paying premiums. : cA ¥y ‘ 

585(6)—Husband was not estopped from claiming wife had no interest in insurance policy 
notwithstanding her payment of premiums after divorce. Metropolitan Life Ins. Co. v. 
Welch et al. (Cal. 
586. VESTED INTEREST OF BENEFICIARY. 

586—Beneficiary has no vested interest in life policy in which insured has reserved right to 
change beneficiary. Pollock v. Pollock. (Ia.) ... 

586—Interest of beneficiary under ordinary life policy is qualified vested interest, subject to 
be divested by change in manner prescribed by policy. Beneficiary under ordinary life 
policy permitting change of beneficiary has more than mere expectancy. On assured’s 
death, named beneficiary of ordinary life policy is presumed to have vested right un- 
affected by any subsequent act of insurer, and may contest alleged change of beneficiary. 
Kochanek v. Prudential Ins, Co. of America. (Mass.) 

§ 587. CHANGE OF BENEFICIARY. ; 

587—Where life policy specifically reserves right to change beneficiary insured can make 
such change without consent of resigns named in policy. Where life policy does not 
reserve right to change beneficiary without consent of beneficiary named in policy. 
Denike v. Metropolitan Life Ins. Co. (Cal.) 

587—Mother’s testimony to contract with deceased son to pay premiums and become beneficiary 
of life policy held competent against another claiming as beneficiary where insurer made 
no objection; contract that mother pay premiums and be beneficiary of son’s life policy 
precluded change of beneficiary. Kansas City Life Ins. Co. v. Wilkinson et al. (Kand 

587@-Attempt to change beneficiary in manner other than that which policy prescribes and reg- 
ulates is ineffectual. Under group policy requiring company’s indorsement of change 
of beneficiary, minor employee’s attempted testamentary disposition of proceeds was in- 
effective to change beneficiary. Metropolitan Life Ins. Co. et al. v. William Brown’s 
Adm’r. et al. (Ky.) 

587—Provisions of life policy regulating change of beneficiaries must be substantially com- 
plied with. In equity, change of beneficiary results where assured had done everything 
possible to comply with policy, notwithstanding death before performance of ministerial 
acts by insurer. Kochanek v. Prudential Ins. Co. of America. (Mass.) .. 

$87—Whether change of insurance beneficiary by insured dying before papers reach insurer 
is effective ordinarily depends on whether insured’s acts are merely ministerial or for- 
mal details; under insurance policies requiring written notice of change of beneficiary 
prior to or at time policies became payable, fact that notice of change reached insurer 
om. ineneees a did not affect it. La Borde v. Farmers’ State Bank of Millard 
et al. (Nebr. 
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587—Check to insured for total disability, undelivered at death, held ineffective to entitle 
executor, instead of life policy beneficiary, to insurance proceeds. Life policy beneficiary 
held not divested of rights through insured’s disability and arrangements to pay directly, 
where divestment terms were not followed, Prudential Ins. Co. of America v. Fidelity 
Union Trust Co. et al. (N. J. 

587—Praesenti stipulation against policy alterations did not preclude change of beneficiary 
in different manner, if subsequently agreed to. Agent’s authority held too narrow to 
make his knowledge and conduct regarding change of beneficiary knowledge and conduct 
of company. National Life & Accident Ins. Co, v. Gibson. (Tex.) : 

$ 590. — RIGHTS OF CREDITORS. 

590—Insolvency of insured’s estate must be alleged and proved before creditors can have 
proceeds of policy applied on claims. Widow, who is beneficiary of insurance policy, need 
not apply proceeds of policy to pay husband’s debts, unless estate is insufficient. Com- 
plaint showing deceased’s personality, but not realty, was insufficient to pay debts, did 
not allege insolvency of estate necessary to apply proceeds of insurance policy on debts. 
Statute subjecting proceeds of insurance policy to husband’s debts applies only where 
estate is insufficient to pay debts. Quinby v. Quinby. (N. Y.) ....... 

§ 591%. INDEMNITY INSURANCE. 

59114—Under statutory provision that injured person’s personal representatives might sue 
indemnity company after judgment against insured, insolvency of insured held un- 
necessary, notwithstanding policy read “insolvent”? instead of “insured”. Pigg v. In- 
ternational Indemnity Co. Cans... 

591144—Statute permitting insurer to be made party defendant does not create liability or 
confer right of action where none exists under policy. Bro v. Moran et al. (Wisc.) 

5911%4—Statute held not to deprive insurance companies of right to limit coverage or to is- 
sue such contracts as they may choose. ‘To maintain action on automobile liability pol- 
icy, terms thereof must make company liable to owner of automobile for damages which 
may be recovered. Liability of insurer under policy exempting insurer from liability 
for injury to passenger held not extended by statute. Fanslau v. Rogan et al. (Wisc.) 

§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 

(2). Assignment as_ security. .-o ; ‘ 

593(2)—Insured by pledging life policy creates vested interest therein in pledgee which in- 
sured is powerless to divest so long as pledge continues. Beneficiary, to whom insured 
assigned life policy to secure debt, had vested interest therein to extent of debt, not 
defeated by change of beneficiary. Pledgee of life policy had specific lien “pee proceeds 
after insured’s death. Former beneficiary holding life policy as security held entitled 
to proceeds to extent of insured’s debt as against lawful beneficiary in insurance com- 
pany’s interpleader suit. Detroit Life Ins. Co, v. Linsenmier et al. (Mich.) 

§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 

594—Right of action on fire insurance policy is assignable under statute. Assignment of as- 
sured’s interest as owner of property, subject to insurer's consent after fire, was assign- 
ment of right of action not requiring consent, giving assignee right to proceeds against 
oe creditor later garnishing. Planters Nat. Bank v. Lawrence County Bank et al. 
(Ark.) : 


594—Claim of insured under policy issued by mutual and reciprocal insurance company becam 


.1008 


e 
assignable after loss. Ginsburg v. Bull Dog Auto Fire Ins. Ass’n. of Chicago. (Ill.) ...1145 


594—Assignment of insured’s interest as owner of property covered by policy was assignment 
of policy enabling assignee to sue thereon. Baker v. Union Assurance Society of London, 
Ltd. (Mont.) So anaes aad eee Sp 3 a rag Sree 

594—Right to recover for loss by fire occurring within provisions of policy passed to plain- 
tiff by assignment of proceeds of policy and cause of action. Baker v. Pennsylvania 
Fire Ins. Co. (Mont.) waa 


XVII. Payment or Discharge, Contribution, and Subrogation 
$ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 


595—Fire insurance company exercising option to repair or rebuild must put property in as 
good state as before fire, and cannot otherwise avail itself of relieving circumstances. 
Fire insurance company cannot avoid responsibility or minimize damage by offer to re- 
pair property injured beyond repair or incapable of being restored or rendered service- 
able. Offer of third person to repair will not be considered as exercise of option to re- 
pair by insurer, unless insurer directs offer and assumes responsibility. Insurer attempt- 
ing repairs agrees to rebuild and assumes responsibilities accordingly; hence resulting 
damages may be more or less than total insurance. Fire insurance company having op- 
tion to repair held not entitled to limit insured’s recovery to estimated cost of repairs 
by third party. Placing of “For Sale” sign on premises held not to prevent insurer’s 
exercise of option to repair. Keystone Paper Mills Co. v. Pennsylvania Fire Ins, Co. 


601—Evidence that insured automobiles were allowed to burn held inadmissible under plead- 
ings, in insurer’s action for amount paid on proofs of_loss falsely stating that there 
was no other insurance. Pacific States Fire Ins. Co. v. C. Rowan Motor Co. (Ore.) 

601—Payment of proceeds of policy to insured’s creditor after waiver of further investi- 
gation as to incendiary origin of fire held not made under mistake of fact, on insured’s 
subsequent confession. Meeme Mut. Home Protection Fire Ins. Co. v. Lorfield. (Wisc.) 

$ 602. AMAGES FOR REFUSAL OF PAYMENT. 

602—Statute relative to recovery of attorney’s fees from insurance company held to apply 
to suit brought to cancel policy, where insured recovered on counter claim. $250 at- 
torney’s fees held not excessive in judgment against life insurance. company, although 
only $200 damages were recovered, ultimate pecuniary result making amount involved 
greater. Old Colony Life Ins. Co. v. Julian et al. (Ark.) 

602—-Where insurer offered to pay fire insurance necessary to discharge deceased insured’s 
debts only, damages of 15 per cent. of amount of loss were properly imposed. Where in- 
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surer offered to pay fire insurance necessary to discharge deceased’s insurance debts on y; 


1 
insurer was liable for attorney fees. Home Ins. Co. New York v. Latimer. (Ariz.) ...1003 


602—In action on life policy, imposition of plaintiff's attorneys fees upon defendant held 
error; law on question involved not being well settled. eskin v. United States Re- 
serve Ins. Corporation. (Mo. 

602—Plaintiff, in action on policy, held under statute entitled to attorney’s fee; settlement 
or tender not having been made. Eaid v. National Casualty Co. (Ore.) 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—-Payment of money held sufficient consideration for execution of release of claim under 
accident policy. Insured, failing to establish plea in avoidance of receipt and release 
of claim, cannot recover on accident insurance policy. Provident Life & Accident Ins. 
Co. of Chattanooga. Tenn. v. Hancock. (Ky.) 

§ 605. SUBROGATION OF INSURER. 


$ 606. —— ON PAYMENT OF LOSS IN GENERAL. 
(2). Subrogation to rights of mortgagee. — 

606(2)—Insurer, paying mortgagee, not proving that insurer was not liable to mortgagor, 
could not be subrogated to mortgagee’s rights under subrogation provision. Hart ord 
Fire Ins. Co. v. Green et al. (Miss.) a : 

606(2)—Subrogation must be pleaded by party claiming it. 
liams (Okla.) : ; 

606(2)—Insurer, paying note under mortgage clause of policy, held not subrogated to right 
of action against accommodation indorser. Statute held not to give insurer, paying note 
under mortgage clause of policy, right of action against accommodation indorser. Wright 
v. North River Ins. Co. et al. 

§ 607. —— UNDER ASSIGNS ( I 

607—Insurance company repudiating liability to owner for failure to prove loss and paying 
loss to mortgagee held entitled to assignment of policy. Payment to mortgagee assign- 
ing policy held not equivalent to payment of mortgage. Niagara Fire Ins. Co. of New 
York v. Fitzsimmons. (N. J.) 

XVIII. Actions on Policies. 

§ 611. GROUNDS OF ACTION. 


611—Plaintiff, suing on insurance policies after seven years’ absence of insured, held Not _en- 
titled to recover on insurer’s production of insured alive. La Raw v. Prudential Ins. 
Co. of America. (U. S.) ag 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. , a . 
612(1)—Passenger cannot maintain action against negligent automobile driver’s i i. 
til return unsatisfied of execution against assured, though assured’s insolvency entitled 
claimant to hold insurer. New York Indemnity Co. v. Ewen. . > 
612(1)—Conditions in life policy must be complied with before recovery can 
icy. Metropolitan Life Ins. Co. v. Feczko. (Ohio.) 
(3). Submission to appraisal and arbitration. 
612(3)—Under policy maniting arbitration on disagreement as to amount of loss and pro- 
hibiting suit until arbitration is had, disagreement and arbitration are Prerequisites to 
maintenance of suit. American Central Ins. Co. v. Terry. (Tex.) 
612(3)—Insured need not demand appraisal of losses by arbitrators before suing on policy 
providing for arbitration. Crouch v. Franklin National Ins. Co. (W. Va.) 
$ 614. DEFENSES. 
§ 615 IN GENERAL. , oe 
615—Insurer seeking forfeiture of fire policy for breach of conditions was not obligated to 
return unearned — before insisting on forfeiture. Alsup v, Hawkeye Securities 
Fire Ins. Co. (Tex. y : 
615—Insurer, setting up defense that life policy was secured through fraudulent misrepresen- 
tation, need not tender back premiums before jury is sworn. Woody v. Continental Life 
Ins. Co. (W. Va. 
# 616%. CONCLUSIVE 
SURED. . : Re ; 
6161%4—Judgment binding on misnamed defendant held binding on his liability insurer. 
United States Fidelity & Guaranty Co. v. Yeates et al. (Ala.) 
616%4—Judgment against automobile owner held not conclusive against indemnity insurer, 
“who had refused to defend, as to issue not adjudged, Bryson v. International Indem. 
nity Co. (Cal.).. saa 
616%—Finding that injured plaintiffs ware commayens _of defendant held not res judicata 
in subsequent action by defendant on liability policy. Insured, under liability policy, 
held not estopped to assert against insurer that persons were not his employees by 
jury’s contrary finding, in former actions against insured, not shown to have controlled 
general verdicts. Lunt v. ‘Etna Life Ins. Co. of Hartford, Conn. (Mass.) 
616%—Judgment is not res judicata against indemnity company not a. party to original suit 
against insured. Insurer, not party to action against insured for automobile injuries, 
held not estopped to dispute its liability merely because its attorneys defended insured. 
Denny v. Royal Indemnity Co, of New York. (Ohio.) 
$ 617. JURISDICTION. s ; " ; 
617—Equity had jurisdiction of bill by insurer requiring receipt holders of flooded cotton to 
file claims and to distribute proceeds, in view of extraordinary conditions. North British 
& Mercantile Ins. Co, v. Greenville Compress Co. et al. i 
$ 619. SPECIAL STATUTORY LIMITATIONS. 
619—Mortgagee’s action on loss payable clause attached to fire policy is covered by general 
statute of limitations relating to contract actions. Connecticut Fire Ins. Co. et al y. 
Williams. (Okla.) 
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$ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
Computation of period of limitation. 
622(3)—Cause of action on automobile indemnity policy did not accrue until appeal was de- 
cided against person indemnified, although he had paid ar before decision. Suther- 


land v. California ee Indemnity nee. 
$ 623. WAIVER tI 
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1). In general. 
623(1)—Policy provision fixing time for beinaing action at period shorter than statute may 
be waived by insurer. Kroeger v. Farmers Mut. Ins. Co. MP in duadedenv waa . 769 
By conduct inducing delay. 
623(3)—Where insurance company, by its acts and those of its attorney, caused insured 
to : so from bringing suit in automobile theft pole within year insurer was estop- 
gee from saving on one-year limitation in policy, Hamblin Inc., v. Newark 
ire Ins. CURs SAE. is bcc wiwccasceaaane whee sed baud ne ow thee al ete es uneneee 315 
§ 624. PART TEs. e 
(1). Parties plaintiff in general. 
624(1)—Insuver held estopped to assert misjoinder of parties plaintiff in action by vendor 
and purchaser on fire policy assigned to purchaser with insurer’s consent. Pennsylvania 
Pave Yas, Co. wi. Bie Ok, CRD ons: csc inecegcacke un secaeh sate sedaadcndons ees 570 
624(1)—-Deceased insured’s administrator was only person who could sue on fire insurance 
policy. Where insured died before fire, and heirs assigned rights in residue property of 
estate, there was no change in title of insured property except that effected b —— 
snd insured's administrator could recover on fire insurance policy. Home Ins. . New 
pe eS eee ee er ree ee rer er mT 003 
624(1)——Bailor of goods destroyed in warehouse may sue insurer directly on fire policy 
covering pw stored, if —v settled with warehouseman with knowledge of bailor’s 
rights. B. N. Exton & Co. Inc. v. Home Fire & Marine Ins. Co. et al. (N. Y.) ...... 
Assignees. 
624(4)—Assignment of insured’s interest as owner of property covered by policy was assign- 
ment of policy enabling assignee to sue thereon. Baker v. Union Assurance Society of 
London, Ltd. ene so ba we e's Kd gaddetaGts cave eresekdadade sae suevereoulea hea eas 1049 
§ 625. PROCES 
$ 627 —— RERINST FOREIGN INSURANCE COMPANIES. 
(2). Service on insurance commissioner or other official. A 
627(2)—Statute requiring foreign insurance companies to a ppoint — agent held inap- 
plicable to actions on policy executed and oe nas : another state. State ex rel 
American Cent. Life Ins, Co. v. Landwehr. (Mo.) ..........cecceccrceccceencoecs 60 
$ 628. DECLARATION, COMPLAINT, OR ‘PETITION, 
§$ 629. —— . a AND REQUISITES IN GENERAL. 
- _In general. . 
629(1)—Com ue in action on life insurance policy, following code form, held sufficient as 
against demurrer. National Life & Accident Ins. Co. v. Puckett. (Ala.) ............ 504 
629(1)— Allegation in complaint on life policy that amount claimed was due thereon implies 
va —~ was in force on insured’s death. Sovereign Camp, W. O. W. v. Hubbard. 
DED, aos: sane acigreiy eo Ghal sates wae acai aa nk athe tern alr Tk Se ie Aes Sot eg 906 
629(1)—Code form complaint on life insurance policies does not apply to suit on accident 
policy. Benefit Ass’n. of Ry. res Ts CN. CS oo iden oo snc cdbcicnns 907 
629(1)—Complaint in action on casualty policy need not allege that inoures, = authorized 
to enter into accident insurance contracts. Southern Casualty Co. v. (Ariz) 794 
§ 632. DESCRIPTION, SITUATION AND CONDITION OF ‘SUBJ RET MAT 
a ae petition in suit on loss-payable clause should allege value of joes po 
perty; a eneral demurrer to defective petition admitting over objection evidence as to 
matter re t al eged therein is rror. Connecticut Fire Ins. Co. v. Williams. (Okla.) ..... 1069 
§ 635 LOSS AND CAUSE THEREOF. 
635—Petition under group contract of insurance, alleging employee was wholly disabled and 
died while policy was in force, stated cause of action; notice to terminate insurance on 
employee was matter of defense, not required to be negatived by plaintiff in petition on 
group contract of insurance. Travelers Ins. Co. v. Conine. (Ga.) .2................5. 345 
$ 639. ANTICIPATING DEFENSES. 
639—Petition under group contract of insurance, alleging employee was wholly disabled and 
died while policy was in force stated cause of action; notice to terminate insurance on 
employee was matter of defense, not required to be negatived by plaintiff in petition on 
group contract of insurance. Travelers Ins. Co. v. Comine. (Ga.) ..............000- 345 
$ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. 
640(1)—Use of word “building” in plea for “‘premises’’ we “property” in fire policy sued 
on held not a variance. Pennsylvania Fire Ins. Co. Malone et al. (Ala.) .......... 570 
640(1)—Recovery on Es issued in Russia by New York company could not be defeated 
because Russian decree gee rohibited exportation of rubles from |Russia. Recovery on_pol- 
icy issued in Russia by New York company could not be defeated because superior force 
prohibited i insurer from performing in Russia. Youdin v. New York Life Ins. Co. 584 
(2). Avoidance and forfeiture. 
640(2)—To recover owner of stolen automobile was not obliged to show compliance with con- 
dition in policy, but insurer must give such defense in plea. Molnar yv. Central Mut. 
ls Te Ca OR TR MEY 6 Sins vas canes cradecas sudaksp pate veceeeetiaercs 843 
(3). Loss and cause thereof. 


OD Fe insurance company must gee notice in affidavit of defense of intent to base 
ui 


efense on option to repair or rebuild. Keystone Paper Mills Co. v. Pennsylvania Fire 
WU US a entre dnc aeewsneds coal leek pes Oumar ys Lameda ee ncanecesariaetnnaate 
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$ 641. ie me pa REPLY AND SUBSEQUENT PLEADINGS. 
. In general. 

641(1)—Plaintiff, suing on fire insurance policy, may reply generally to statement of de 

fense relying solely on fraud. Shinn et al v. West Virginia Ins. Co. (W. Va.) .. 
(2). Estoppel and waiver. 

641(2)—Allegations that insurer waived P se of death because agent stated that com- 
pany would not pay policy held insufficient as not showing that agent was authorized. 
Allegations that insurer waived proof of death by failing to furnish blanks held in- 
sufficient as not pleading duty to do so. National Life & Accident Ins. Co. v. Moore. 


(Ala.).. as 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(1). Declaration, complaint, or petition. 
643(1)—Second proof of loss, not filed within time required by policy, was too late, and 
amendment to petition should have been rejected. Teaser Fire Ins. Co. of New York 
v. Hodges. (Ga.) 
643(1)*-Amendment to petition on fire policy denying insurer’s contention that premises were 
vacant requiring proof held properly allowed. Scottish Union & National Ins. 
Fortesque. (Ga.) 
$§ 645. ISSUES, PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—Organization under certain statute must, to be available to company as defense in 
beneficiary’s action, be pleaded and _ proved, such showing on certificate in record not 
being sufficient. Deskin v. United States Reserve Ins. Corporation. (Mo.) 
(3). Evidence admissible under pleadings. 
645(3)—Evidence of agreement to protect insured against forfeiture under vacancy clause held 
improperly admitted under pleadings in suit on policy. Scottish Union & National Ins. Co. 
v. Fortesque. (Ga.) goes 
645(3)—Defense that insured under liability policy failed to give written 
held not available without giving notice of such defense under general issue. Insurer, 
defending policy for breach of condition, must give notice of particular_defense whether 
condition was precedent or subsequent, Larsen v. General Casualty & Surety Co. (La.) 
645(3)—Answer that insurance policies sued on were void does not permit detense of va- 
omne? lack of proof of loss, or overinsurance. Gjerest v. American Ins. Co. et al. 
(Minn.) : 
645(3)—Sustaining objection to question about slippery condition of kitchen floor at time of 
fire and offer to show grease had beén spread about building held proper, where arson 
or incendiarism were not pleaded as defense. Wukmanovich v. State Assurance Company 
of Liverpool, England. (Mont.) 
Variance, 
645(5)—Amendment to insurer’s plea, alleging satisfaction of plaintiff’s claim under fire policy 
by pea for plaintiff’s debtor, held unsupported by evidence. tna Ins. Co. v. For- 
man. (Ga.) “+7 eee 
645(5)—-Where $4,000 tourist policy covered goods worth $10,250, allowing recovery for 
full value of lost article was error through clause providing for proportionate reimburse- 
ment was not pleaded. 
(Okla.) 
§ 646. PRESU 
(1). In general. 
646(1)—Insurer alleging insured’s election to withdraw accumulated dividends had burden 
of proof thereof, with necessity of showing waiver of forfeiture of right of election. 
State Life Ins. Co. v. Finney.  (Ala.) ‘ aes 
646(1)—Claimant of insurance as against named beneficiary had burden to prove valid change 
of eons during lifetime of insured. Kochanek v. Prudential Ins, Co. of America 
(Mass. of 
646(1)—Wife held to have burden of proving charge of beneficiary of life insurance policies 
from -insured’s estate to wife in good faith. a Borde v. Farmers State Bank of Mil- 
lard et lore (Nebr.) 
( ———EE 


646(134)—Insurer seeking to avoid effect of policy must show matters by which it seeks 
to avoid liability. Murray v. Preferred Accident Ins. Co. of New York. ) 


). Avoidance and_ forfeiture—Insurance of pro erty. 
646(2)—-Insurer has burden of showing policy was forfeited by breach of condition subsequent. 
Mississippi Fire Ins. Co, v. Perdue. (Ala.) 
646(2)—Defense on fire policy, that plaintiff was guilty of false swearing placed burden of 
proof thereof on defendant. Vukmanovich v. State Assurance Company of Liverpool, 
England. (Mont.)_. 
(3). Life and accident insurance. 
646(3)—In suit to cancel life policy, burden is on company to establish fraud regarding health 
statement in application. Old Colony Life Ins. Co. v. Julian et al. (Ark.) 
646(3)—Insurance company, defending suit on life policy on ground of insured’s misrepresen- 
tations, had burden to prove insured’s fraud induced policy. Dotson v. International 
Life Ins. Co. (Cal.) . : 
646(3)—In action on health polic 
false and made with intent to deceive. 
surance Corporation, Ltd. (N. 
4). Pavtient of premiums. 
646(4)—Death of insured by external and violent means is presumed accidental, Baciocco vy. 
Prudential Ins. Co, of America et al (Cal.) ‘ 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—One insuring restaurant owner against robbery was presumed to know character 
of insured’s business and that he did not keep books and accounts, Michler v. New 
Amsterdam Casualty Co. Inc. (N 
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tals A mg soliciting accident insurance was presumed to know insured’s duties, and his 
eos wer ee knowledge of insurance association. Southern Travelers Ass’n. 
v. Bo Tex. 

646(5)—In- action on fire insurance policy, plaintiff had burden of proving that insurer’s agent 
had possession of policy when mortgage was placed as claimed. Niagara Fire Ins. 
v. McCord. (U. S. 

(6). Risk and cause of loss in general. 

646(6)—Insured, suing on liability policy, had burden to prove persons injured were not em- 
ployees. Lunt v. Aitna Life Ins, Co. of Hartford, Conn. (Mass.) 

646(6)—Insurer had burden of proving that assured set fire to insured property. Austin v. 
Maine Farmers’ Mut. Fire Ins. Co. (Me.) 

646(6)—Insurer has burden of establishing affirmatiove defense under flying machine clause 
of accident policy. Wendorff v. Missouri State Life Ins. Co. (Mo.) 

646(6)—Condition of automobile theft policy that some one not in insured’s household or 
employ = automobile may be proved by circumstantial evidence. Northern Assurance 

Ltd. v. Gross et al. (Tex.) 

646(6)—W here limited policy insured against death occasioned “by being accidentally thrown 
from”’ automobile, act insured against must be established as efficient cause of death. 
Wright v. Continental Life Ins. Co. (Wash. 

(7). Suicide. 
646(7) —Where it is doubtful whether insured was murdered, committed suicide, or was shot 


by accident, presumption is against suicide. Burden is on insurer to establish defense of 
suicide. Fidelity Mut. Life Ins. Co. v. Wilson. (Ark.) 

oe is presumed not to have committed suicide. 

America et al (Cal.) 

646(7) Insurer had burden of overthrowing presumption that insured was sane, and did not 
commit suicide. Suicide is affirmative defense, which must be supported by preponderance 
of evidence to overcome presumption that insured took poison by mistake or accident. Beers 
v. California State Life Ins. Co. (Cal.) 

646(7)—Burden of proof was on insurer to show that insured came to his death by suicide. 
Truedson v. etropolitan Life Ins. Co. (Mass.) 

646(7)—Presumption of law is against suicide of one insured under casualty ‘policy, ‘but 
presumption may be overcome by evidence. Life & Comey Ins. Co. v. Andrews. (Miss. 

646(7)—Physician’s ex parte statement that death was caused by suicide in proof of deat 
held not to cast on beneficiary of life insurance policy burden to prove insured did not 
commit suicide. Metropolitan Life Ins. Co. v. Plunkett. (Okla.) 

646(7)—Attempting to establish reduced liability because of insured’s self-destruction, must 
prove that he committed suicide. Insurer’s burden to prove suicide of insured, who 
was shot, is met by proof consistent with suicide and inconsistent with any reasonable 
theory o, — by accident or by act of another. New York Life Ins. Co. v. Al 
man. : 

(8). Extent of loss and liability of insurer. 

646(8)—In suit to recover for fire loss, burden of establishing value of goods destroyed rested 
on plaintiff. Schwartzman et al v. London & Lancashire Fire Ins. Co. Ltd. (Mo.) ... 

646(8)—To authorize recovery beneficiary was not required to prove number of members in 
god eee at time of certificate holder’s death. Stone v. Brady Mut. Life Ass’n. 

646(8)—Plaintift had burden of proving by-laws of association part of contract giving plain- 
tiff — of recovery. Southern Travelers Ass’n. v. Shattuck. (Tex.) 
(9). Notice and proof of loss. 

646(9)—False answer in Deng of fire loss as to material matter, made with intent to deceive, 
is fraudulent, precluding recovery, and intent to deceive is resumed where such false 
> is knowingly and willfully made. Austin v. Maine Farmers’ Mut. Fire Ins. Co. 


( 
646(9)-—Disability proof ‘is not conclusive on insured but is prima facie proof, and insured 
must show any error in proof. Fields v. Equitable Life Assur. Society of United States. 


(N. C.) 

$ 647. ADMISSIBILITY ‘OF EVIDENCE. 

647—Written assignment of fire insurance policy or loss payable thereunder may not be 
changed or varied by oral testimony, oral testimony is admissible to prove written as- 
signment of fire insurance policy or loss peyable thereunder, was oat a but 


was to expedite collection. Niagara Fire 

$ 648. IN GEN 

648—Testimony relative to insured’s habits and industry is inadmissible in action on life 
policy. Murray v. Preferred Accident Ins. Co. of New York. (Ia.) 

(1). In general. 

648(1)—In caterer’s action on liability policy for accident injuring help on way to association 
dinner, evidence that association bore dinner expenses held competent to prove injured were 
not employees. Lunt v. Attna Life Ins. Co. of Hartford, Conn. (Mass.) 

648(1)—Rejecting evidence that fire policy was written for lump premium, and rate was 
same & all Broperty covered, held not error. Stokes et al v. Liverpool, London & Globe 
Ins. Co. ( 

648(1)—In suit for automobile theft insurance evidence that adjuster of another insurance 
ome cemaineren Cree new liable held immaterial. Northern Assurance Co. Ltd. 
v. ross et a 

$ 654. PERFORMANCE OF BREACH OF WARRANTY OR CONDITION. 

(1). Insurance on property. 

654(1)—In action on fire policy providing forfeiture for foreclosure, admitting deeds of plain- 
tiff’s vendor in evidence to en incumbrance held not error. Alsup v. Hawkeye Se 
curities Fire ott Os. Ce 

$ 654%. MENT OF ‘PREMIUMS. 

654%4—Evidence wy “an sent by insurer requiring payment of February premium held 
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ae: to on porment: of premium for preceding November. Ohio National Life 
Ins. Craddock’s Adm’r. (Ky.) 

wut—Nedieany of owner of 98 — cent. of insured corporation’s stock that corporation 
had paid E emium on tornado insurance policy held admissible, Pacific Fire Ins. Co. 
John E. Morris Co. et al. Tex.) 
655. —— FRAUD OF MISREPRESENTATION. 

2). Life and accident insurance. 

655(2)—Where insurer claimed insured was not in sound health when policy was delivered, 
evidence that insured worked in blacksmith shop until shortly before death held properly 
admitted. National Life & Accident Ins. Co. v. Puckett. a.) 

655(2)—-Statute and policy held not to prevent insured from showing statement of his 
occupation in his tt was in good faith on advice of insurer’s agent. LEaid v. 
National Casualty (Ore.) 

655(2)—Insurer may show insured’s misrepresentations by showing statements not disclosed 
by policy, notwithstanding Alabama statute. Illegible portion of insured’s statement in 
application attached to policy will not eres use of legible portion to show fraud. New 

ork roy Ins, Co. v. McCarthy. 
a held to sustain finding that beldings ommpat against fire were worth $1,- 
582.72. Austin v. Maine Farmers’ Mut. Fire Ins. Co. (Hen 

§ 658. LOSS OR DAMAGE TO PROPERTY AND CAUSE THEREOF. 

658—As regards defense of burning jnsured property, testimony as to gross negligence and 
misconduct of assured is admissible. Austin v. Maine Farmers’ Mut. Fire Ins. 


e.) 

658—Trier of facts should call to its aid, to effectuate complete indemnity, every fact logically 
aa to oe of correct estimate of loss by fire. McAnarney v. Newark Fire 
ns. Co. 

§ 659. “hee ag OR INJURY TO PERSON INSURED AND CAUSE THEREOF. 

uicide 

659(2)—Presence or absence of motive is relevant to issue of insured’s suicide, oe proof 
of motive is not indispensable. Beers v. California State Life Ins. Co. ( 

659(2)—Death certificate, containing physician’s statement that cause of death was suicide, 
nam nn in action on life insurance policy. Metropolitan Life Ins. Co. v. Plunkett. 
(Okla 

659(2)—On defense of suicide, widest latitude of inquiry as to existence of motive by ‘in- 
sured to commit suicide should be permitted, Exclusion of evidence tending to show 
insured had motive for committing suicide held reversible. Occidental Life Ins. Co. 
v. Graham. (U. .) 

§ 660. VALUATION OF PROPERTY. 

660—In action on fire policies for damage to machinery, exclusion of proof of government rates 
for depreciation held not error. Keystone Paper Mills Co, v. Pennsylvania Fire Ins. Co. 


(Pa 

600—Senarel may give estimate of value of household and other goods destroyed. 
Fire Ins. Co. of Hartford, Conn. v. Renier. sa 

§ 661. AMOUNT OF LOSS. 

661—Reinstatement of fire insurer as defendant, after it r~ money into court and was dis- 


charged, held to a stipulation as to amount o 
v. Zorn. (Colo.) 

661—In determination of insured’s pea re loss he: hailstorm, comparison of crop with 
field 10 miles away was competent. Campbell ichigan Mut. Hail Ins. Co, (Mich.) 

661—In action on tornado insurance policy, a ln testimony to show cost of replacing 
property and facts disclosing age and sate +f repairs before or ae showing depre- 

ciation held eee. Pacific Fire Ins. Co. nk M orris Co. et a 

$ 662. ICE AND PROOF OF "ADI TMNT OF LOSS. 

(1). In general. 

662(1)—Action on fire insurance contract begun more than 15 months after fire, cannot be 
maintained. After expiration of statutory period for bringing action on fire policy, in- 
sured cannot bring action on ground of fraud in executing contract. Harlow v. Amer- 
ican Equitable Assur. Co. of New York. 1.) 

§ 664. ESTOPPEL OR WAIVER. 

664—Evidence that insurer’s agent was informed property in ptr, deslenating insured hus- 
band as sole and unconditional owner was incumbered and owned by wife with husband, 
was properly admitted. Aldridge v. Greensboro Fire Ins. Co. (N. C.) 

664—Admission of statement of insurer’s agent, several Py oe prior to issue of indemnity 
og and art held error. United States Fidelity & Guaranty Co. v. Southland Life 


S.) 
§ 665. Weren't AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Attorney’s fee of $500 allowed plaints so on fire insurance policy held not un- 
reasonable under evidence. Home Ins. Co. ork v. Latimer. (Ariz.) 
665(1)—Insurer’s knowledge and cai of seat unauthorized act in delivering policy 
without collecting Noeoe’ may be established circumstantially; charge that ratification of 
unauthorized act of insurer’s agent may be established by circumstances held not objection- 
= for failure to require actual knowledge. Penn Mutual Life Ins. Co. v. Blount et al. 


loss. Fire Ass’n. of Philadelphia 


(G 
665(1)_Evidence authorized recovery by person holding title to insured propert as security 


003 


substituted as plaintiff for original insured. Gilreath v. Farmers Mut. Ins. Ass’n. (Ga). 1009 


665(1)—Mere proof of assured’s transmission, during year before death, of policy and notice 
of change of beneficiary held insufficient to establish change not indorsed by insurer dur- 
ing assured’s lifetime. Kochanek v. Prudential Ins. Co. of America. (Mass.) .. 

665(1)—Verdict, decision, or judgment reasonably sustained by competent evidence will not 
be disturbed on appeal; in action on contract in nature of agreement to settle loss 
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under fire insurance policy, evidence that assignment of policy to local insurance agent 

to expedite collection held to support judgment for plaintiff. Niagara Fire Ins. 

v. Flowers. (Okla.) . : . ‘ 
665(1)—Company’s action in paying insured’s undertaker’s bill from policy proceeds at re- 

quest of one claiming as beneficiary, though not named in policy, held evidence of 

change of beneficiary. National Life & Accident Ins. Co. v. Gibson. (Tex.) : 
665(1)—Evidence held to support verdict for insured on floating fire policy covering cotton in 

transit or stored in warehouses. Home Ins. Co. of New York v. Hightower et al. (U. 


(2). The contract. + : ad 
665(2)—Evidence held to warrant finding that crop insurance policy, with indorsement there- 
on, had been accepted by insured. Burch v. Hartford Fire Ins. Co.  (Cal.) 
665(2)—Evidence held not to sustain finding that tornado insurance policies were renewals 
of policies issued by another company. Gjerest v. American Ins. Co. et al. (Minn.)_ 
665(2)—Obtaining application for insurance and premium note before issuance of permit 
to company held to establish contract of insurance. Conley v. Modern Life Ins. Co. 
of Minnesota. (Minn.) ; 
(3). Avoidance and forfeiture. 
665(3)—-Evidence held to show fraud was practiced on insurer by impersonation of another 
for insured. National Life & Accident on Co. v. Moore. (Ala.) ; : 
665(3)—Physician’s statement in proofs of death that duration of diseases causing death was 
one year was not conclusive that insured had cancer when policy was issued several months 
before death; “‘general asthenia”. National Life & Accident Ins. Co. v. Puckett, (Ala.) 
665(3)—-Evidence held to sustain findings that recovery on life policy was not barred by mis- 
representations as to insured’s health. Sovereign Camp, W. O. W. v. Hubbard. (Ala.) 
665(3)—In suit to cancel life policy, evidence held not to show insured’s fraudulent conceal- 
ment of past physical ciiien. Old Colony Life Ins. Co. v. Julian et al. (Ark.) 
665(3)—In action by injured person’s executrix against indemnity insurer, evidence supported 
finding insured had not violated policy provisions requiring aid in defending suits. Pigg 
v. International Indemnity Co. (Cal.) a ; ; 
665(3)—Recovery on policy held unauthorized under evidence establishing material mis- 
representations by insured as to receiving medical attention, including isuanceofpol- 
icy. Jefferson Standard Life Ins. Co. v. Henderson. (Ga.) ; ; 
665(3)—Evidence held to show as matter of law that insured’s misrepresentations concerning 
health and attendance by physicians induced policy, precluding recovery thereon. Metro- 
politan Life Ins. Co. v. Seanes. (Ga.) - ... 694 
665(3)—Evidence did not sustain insurer’s plea that fire policy was avoided because title was 
held by another as security. Gilreath v. Farmers Mut. Ins. Ass’n. (Ga.) 1009 
665(3)—Finding that insurer did not establish insured’s false swearing that he was not accom- 
panied while transporting his race horses by railroad held warranted under evidence. Miller 
v. Hartford Live Stock Ins. Co. (La.) Waa actin! eas ees e 
665(3)—Evidence held not to require finding that insured made untrue representations in- 
tending to deceive_life insurance company or misrepresented matters increasing risk. Ib- 
lings v. Phoenix Mutual Life Ins. Co. of Hartford, Conn. (Minn.) —_— 
665(3)—Insured’s testimony that his wife deserved verdict against him held not conclu- 
sive proof of fraud on automobile liability insurer. Maryland Casualty Co. v. Lamarre 
eu. CN. #.) ae 
665(3)—In action on automobile fire insurance policy, defense that insured was not sole owner 
held not sustained by proof wife contributed toward down payment. Defense of change 
of ownership of insured’s automobile held not established by proof of insured’s con- 


sent to issuance of another policy to wife as owner. Suetterlein v. Northern Ins. 
Co. of New York. (N. Y.) 


665(3)—As respects defense that 
she made agreement for cancellation of mortgage held against probabilities. Weingarten v. 
Hartford Fire Ins. Co. (N. Y.) ... ae 
665(3)—Insured’s explanation of misstatement of his occupation, in accident insurance ap- 
plication that it was made by insurer’s agent after being informed of facts, held pri 
to negative fraudulent intent. Eaid v. National Casualty Co. (Ore.) . 
665(3)—That specific answer is sought and obtained in life insurance application is ordinarily 
proof that matter if material; ordinarily, specific answer in application for life insurance 
will be treated as material; misrepresentation that insured had not had tuberculosis held 
to prevent recovery on life policy, Stockton v. Continental Life Ins. Co. (W. Va.) 
665(3)—Obtaining specific answer in life insurance application is ordinarily proof that parties 
regarded matter as material; specific answer in application for life insurance will ordinarily 
be treated as material; misrepresentation’ that insured had not had cancer held to pre- 
vent recovery on life policy. Woody v. Continental Life Ins. Co. (W. Va.) 
(4). Loss and liability of insurer in general. ; 
665(4)—Evidence held to support_finding that plaintiff was insured under automobile indemnity 
policy describing insured as Sutherland’s Tia Juana stages. Sutherland v. California High- 
way Indemnity Exchange. (Cal.) » egcaeen 
665(4) Evidence held not to establish that insured race horse owner destroyed or procured des- 
truction of horses in transportation for insurance. Circumstantial evidence held to establish 
that insured race horse was accidentally killed in transit. Miller v. Hartford Live Stock 
Ins. Co. Inc. (La.) A ¢ ; , ; 
665(4)—In action on fire policy covering cotton waste in hands of carriers evidence held to 
support finding that fire was caused by sparks in bale when shipped. Edward Rose Co. 
v. Globe & Rutgers Fire Ins. Co. (Mass.) SoA .1027 
665(4)—Evidence that explosion was caused by innocent fire held to prevent recovery under 
policy exempting loss from explosions, unless fire ensues. Zamboni et al v. Implement 
Dealers’ Mut. Fire Ins. Co. (Minn.) .... 7 
665(4)—In suit on fire policy, evidence held insufficient to su Vuk- 
-nanovich v. State Assurance Company of Liverpool, England. (Mont.) ...... 1056 
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665(4)—Evidence that automobile was not stolen held to Lsengert judgment for defendant in- 
surance company. Walker v. American Ins, Co. (Okla.) 
665(4)—Verdict of $86,000 for fire damage to, pa eo << machine valued at $97,000 to $125,- 
000 held not excessive. Keystone Paper Mills Co. v. ennsylyania Fire Ins. Co. CPRe)...< 
665(4)—Recovery on fire policy held unwarranted in view of implied “distribution “a 
clause” and state of proof. Fire Association of Philadelphia v. Hinton. (Tex.) .. 
665(4)—In action on fire policy for automobile loss, evidence held to show automobile was 
valueless after fire. North River Ins. Co. v. Adams. (Tex.) 
665(4)—Evidence to sustain finding that insured was disabled and confined in house within 
policy provision, notwithstanding frequent visits to doctor. Standard Accident Ins. Co. 
v. Brock. (Tex.) 
665(4)—Evidence held sufficient to identify automobile stolen as one insured by defendant, 
notwithstanding mistake in motor number in policy. Only preponderance of. evidence is 
mecessary to prove condition of automobile theft pelicy that some one not in insured’s 
household or employ stole automobile. Evidence to sustain finding of theft of in- 
sured automobile, by one not in insured’s household or employ. Northern Assurance 
Co. Ltd. v. Gross et al. (Tex.) 
665(4)—Evidence neld to ee 2 finding of amount of damage from fire to insured cargo. 
St. Paul Fire & Marine Co. v. American Food Products Co. 3.) ; 
665(4)—Evidence held to support segeney on fire pouee for loss of use and “occupation 
of mill. Stuyvesant Ins, Co. Jacksonville Oil Mill. (U. S.) 
665(4)—Evidence of cost and enetie of use of articles destroyed by fire held to support ver- 
dict against insurer. National Fire Ins. Co. of Hartford, Conn. v. Renier. (U. S. 
665(4)—Finding that automobile was being operated with insured’s permission at ‘time of 
accident held against evidence. Bro v. Moran et al. (Wisc.) 
(5). —— Life and accident insurance. 
665(5)—Finding of blood poisoning of insured nurse being sustained through accidental means 
held sustained by evidence. Moore v. F telity & Casualty Co. of New York. (Cal.) ...1110 
665(5)—Policy provision denying liability, «».ere death results from firearms discharge, un- 
less accidental nature, established by person “who saw cause in operation’, held to re- 
quire only testimony of personal present at accident relative to circumstances attending 
event. Pride v. Interstate Business Men’s Accident Ass’n. of Des Moines, (Ia.) .... 300 
665(5)—Plaintiff, proving that illness resulted from either of two accidental causes, may re- 
cover on accident policy, though jury cannot say which was cause, Henderson v. Travel- 
ers Ins. Co. (Mass.) 1129 
665(5)—Evidence of death from injury by plow handle held to support finding of death, from 
violent, accidental means within life policy’s indemnity clause. Druhl et al v. Equitable 
Life Assur. Soc. (N. D. 
665(5)—Recovery for death of member of accident and health association killed by accidental 
discharge of gun while hunting held precluded by by-law provision exempting liability 
for gunshot wounds inflicted in absence of witnesses. Southern Travelers Ass’n. v. Shat- 
tuck. ex. 
eich aes of unknown origin on insured’s hands, resulting in infection, held to have 
been inflicted by “‘external, violent, and accidental means,”’ within policy. Carpenter v. 
Pacific Mutual Life Ins. Co. (Wash. 
6) Suicide. 
665(6)—Evidence that insured was killed by gunshot wound in mouth, in locked hotel room, 
after hospital treatment for detaking, held to conclusively establish suicide. Fidelity Mut. 
Life Ins. Co. v. Wilson. (Ark 
665(6)—Evidence held not to — that insured committed suicide, Baciocco v. Prudential 
Ins. Co. of America et al (Cal.) 
665(6)—Every other reasonable hypothesis should ‘be excluded before concluding ‘that insured’s 
eath was suicidal. Beers v. California State Life Ins. Co. (Cal.) 
oS action on life policy, providing reduced liability in case of suicide, evidence 
held consistent only with theory of suicide. New York Life Ins. Co. v. Alman. (U. S.) 
(7). Proof and adjustment of loss. 
665(7)—Evidence held to show lack of mutual mistake in signing receipt for settlement of 
claim under accident policy. Evidence held insufficient to establish fraud in signing re- 


— if claim under accident policy. Provident Life & Accident Ins. Co. of Chattanooga, 
v. Hancock. (K 


Ten y. 
665(7)-—Evidence held to sustain finding that over-valuation of burned property in proof of loss 
_ not ere so as to preclude recovery, Austin v. Maine Farmers’ Mut. Fire Ins. 


665(7)_—Policy held to require insurer to defend groundless claim for injury where com- 
plaint stated cause of action against insured; evidence held to support finding that no- 
tice to insurer of accident and claim thereunder were given in compliance with i. 
Minnesota Electric Distributing Co. v. United States Fidelity & Guarantee Co. (Minn.) 

665(7)—Evidence held to show disagreement between insured ao adjuster requiring arbitra- 
tion. That = of insurer had acted similarly many times before held not alone 
sufficient to s) his — in particular case. Evidence held not to show failure 
to select umpire was fault of i insurer’s appraiser, eames insured to ignore arbitra- 
tion provision, American Central Ins. Co. v. Terry. (Tex.) 

(8). Estoppel or waiver. 

665(8)—Evidence justified finding that insurer retaining past-due payment on premium note on 
condition not complied with waived forfeiture. Wilson v. Illinois Life Ins. Co. (Mo.) 

665(8)—Evidence held insufficient to show insurer’s estoppel. Law Union & Rock Ins. Co. 
Ltd. of London v. Scott et al. (Tex.) 

665(8)—Courts will promptly construe any circumstance indicating insurer’s election to 
pave forfeiture to avoid such forfeiture. Francis v. London Guarantee & Accident Co. 
te (Vt.) 

665(8)—Waiver of right to avoid policy for nonpayment of premium at beginning of term 
may be evidenced by delivery of policy to insured. Waiver of right to avoid policy for 
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nonpayment of premium at beginning on terms may be evidenced by notice to and de- 
mand on insured for subsequent premium installment. Agent’s possession of policy 
for delivery to insured, and other circumstances held to warrant finding that insurer 
authorized agent to waive payment of premium at commencement of term. Vogel v. 
Equitable Life Assurance Soc. (Was 
§ 666. AMOUNT OF RECOVERY. 
666—Verdict for $2,345 held not excessive in view of rate of indemnity and time during which 
vanes was totally and partially disabled. Beeler v. Continental Casualty _ Company. 
(Kan.) 
666—Judgment against | insurance company for its proportionate share of insurance based on 
finding that hotel furnishings, originally costing about $14,000, and cost of some replace 
ment were worth $55,000 five years after purchase, held excessive. Schwartzman et al 
v. London & Lancashire Fire Ins. Co. Ltd. (Mo.) 1032 
666—In action on fire policy for destruction of buildings formerly used as brewery, court 
should have permitted trier of facts to consider, in determining value, effect of prohi- 
bition and buildings’ adaptability to other purposes. McAnarney v, Newark Fire Ins. 
Co “Gy x. 
§ 668. QUESTIONS FOR JURY. 
(1). In general. 
668(1)—What is reasonable attorney’s fee to be paid by insurer failing to pay loss sustained 
under statute, is question of fact to be determined from evidence. Home Ins. Co. New 
York v. Latimer. (Ariz.) 1003 
668(1)—Directed verdict for plaintiff suing | on fire policy held pro yer under evidence showing 
performance, nonrelease of insurer, and damages, /Atna Ins. Co. v. Forman. (Ga.) 1011 
668(1)—In action against life insurance company directed verdict held proper where _prac- 
tically all evidence was written, hence —— only application of law. Deskin v. United 
States Reserve Ins. Corporation. (Mo 
668(1)—Evidence as to cancellation of fire policy held for jury; evidence as to whether fire 
insurance company’s agent was also agent for insured in taking out policy held for 
jury. Levin v. National Ben Franklin Ins. Co. ( ye 
66 whether plaintiff had been effectually ‘substituted as bene- 
ficiary held for jury. National Life & Accident Ins. Co. v. Gibson. (Tex.) 
(2). Agency. 
668(2)—Whether general agent authorized local agent to collect past-due premium within grace 
period held for jury. Whether general agent sought to collect insurance premium through 
local agent held for jury. National Life Ins. Co. of United States of America v. Reedy et 
al. Ala. 
668(2)—Bvidence as ‘to ‘cancellation of fire policy held for jury; evidence as to whether fire 
insurance company’s agent was also agent for insured in taking out policy held for jury. 
Levin v. National Ben Franklin Ins. Co. ; 
(3). The contract in general. 
668(3)—Whether insurer accepted premiums on accident policy with knowledge of soliciting 
agent’s unauthorized representations that policy covered partners as well as employees 
held, under evidence, for jury. Southern Casualty Co. v. Hughes. (Ariz.) 
(4). Avoidance and forfeiture. 
668(4)—Whether fire insurance policy on stock of merchandise was forfeited by failure to 
substantially comply with iron-safe clause held for jury. Mississippi Fire Ins. Co. y. 
Perdue. (Ala. ) a .1000 
668(4)—Evidence that insured was not in “good health” when olicy was cinstated held to 
require directed verdict for insurer. Woodland v. Liberty patie Ins. Co. (Mich, ) . 704 
668(4)—Whether insured was in “control” of part of barn which son occupies in pouring 
gasoline in automobile held for jury. Whether truck used by partner’s son at his own 
expense was used in partnership business nae for jury as respects recovery on fire pol- 
icy. Watson v. Firemen’s Ins. Co. (N. 
668(4)—Whether insured in automobile rable policy acted honestly in encouraging his 
e e 


wife’s suit against him and testifying for her, h fact question. Maryland Casualty 
Co. v. Lamarre et ux. (N. H.) 


668(4)—Misstatement in accident insurance application as to speticent's occupation held not om 
as matter of law material. Eaid v. National Casualty Co. (Ore.) . 133 
er ee between insured’s report to insurer and testimony at trial as to 
speed of automobile before accident held not_to conclusively show failure to co- ae, 
rancis v. London Guarantee & Accident Co, Ltd.  (Vt.) . Bs 
(5). —— Title or interest in, possession of, or incumbrance on, " property. 
668(5)—Evidence did not raise issue for jury whether insured told insurer’s agent he had 
mortgaged property, and insured relied on agent’ 8 promise to make indorsement. Evidence 
did not raise issue for jury on whether insurer’s agent waived provision of fire insurance 
policy requiring written consent to mortgage. Evidence did not raise issue for jury whether 
fire insurer waived provision requiring consent to mortgage, because not —— prem- 
ium sooner. Niagara Fire Ins. Co. v. McCord. (U. S.) ue 
(6). Fraud or misrepresentations in general. 
668(6)—In action on life policy in which insurer alleged that insured made false fraudulent 
statements in application and changed occupation to one more hazardous, case held for 
jury. Murray v. Preferred Accident Ins. Co. of New York. (Ia.) 
668(6)—Whether insurer inquired only about losses in transporting automobile bodies by truck 
between certain cities, which was risk assumed, held for jury.. Hayes-Ionia Co. v. St. 
Paul Fire & Marine Ins. Co. (Mich. ea 
668(6)—Under Virginia law, materiality of representation in application is for court. Union 
Indemnity Co. v. Dodd et al. S.) 


20 


754 


668(6)—Materiality of insured’s misrepresentation in securing life policy is for jury in doubt- 
ful case. New York Life Ins. Co. v. Cumins. (U. S.) 
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‘ Health, condition, or habits of insured. 
668(7)—Whether insured had disease renewing health unsound when life policy was delivered 
held for jury. National Life & Accident Ins. Co. v. Puckett. (Ala.) 
668(7)—Uncontradicted evidence, showing falsity of warranties of health in life insurance ap- 
reer to require directed verdict for insurer. Commonwealth Life Ins. Co. v. T 
ner. (Ark. oh Cae eee 
668(7)—Issue as to materiality of insured’s false statement in application that he had never 
consulted physician held for jury under conflicting evidence. Dotson v. International 
Life Ins. Co. (Cal.) 
668(7)—-Evidence authorizing inference that insured was not in sound health when 
policy was delivered rendered direction of verdict for plaintiff error. Interstate Life & 
Accident Co. v. Armstrong. (Ga.) 
668(7)—Whether risk of loss was increased by insured’s misrepresentations in application 
held for jury. Truedson v. Metropolitan Life Ins. Co. (Mass.) 
668(7)—Whether insured’s statement in procuring policy that he never used stimulants to ex- 
cess was false held for jury, Materiality of insured’s false statement in procuring policy, 
that he never used stimulants to excess, held for court. Krajewski v. Western & Southern 
Life Ins. Co. (Mich.) : 
668(7)—Evidence of misrepresentation in application held not to render refusal of directed 
verdict for defendant sued_on health policy error; ambiguity in health policy must be 
resolved against insurer. In action on health policy, evidence as to fraud in and ma- 
teriality of answers in application held for jury. Clayton v. General Accident Fire & 
Life Assurance Corporation Ltd. (N. J.) 
668(7)—Evidence held to present issue for jury whether beneficiary when signing application 
for insured wife knew she had cancer. Lubbock Mutual Aid Ass’n. No. 8 Special et al. 
Vardeman. (Tex.) 
668(7)—Whether insured consulted doctor contrary to representations or between date of 
medical examination and delivery of policy, held for jury. New York Life Ins. Co. v. 
Cumins. (U. S.) ie 
(8). ———- Payment of premium. | ; . - 
668(8)—Issue of payment of premium held for jury in action on life policy claimed to have 
lapsed. Ohio National Life Ins. Co. v. Craddock’s Adm’r. (Ky.) 
(9). Increase of risk. 
668(9)—In action on life policy in which insurer alleged that insured made false fraudulent 
statements in application and changed occupation to one more hazardous, case held for 
jury. Murray v. Preferred Accident Ins. Co. of New York. (Ia.) 
(10). Loss and liability of insurer in general. ; 
668(10)—Whether injured persons were employees of caterer suing on liability policy except- 
ing accidents to employees, held under evidence for jury. Lunt v. Aitna Life Ins. Co. of 
Hartford, Conn. (Mass.) : i ee 
668(10)—Criminal intent of assured charged with burning insured property negligence, and de- 
gree thereof, held for juty. Austin v. Maine Farmers’ Mut. Fire Ins. Co. (Me.) ... 
668(10)—Whether seaplane was flying machine within accident policy, and whether insured 
lost life in manner contemplated by clause, held questions of law. Wendorff v. Mis- 
souri State Life Ins. Co, (Mo.) f ae 
668(10)—Whether servant was driving company’s car with permission held question of fact 
under policy insuring company against injuries while car was driven with company’s per- 
mission. vidence of whether employee had employer’s permission to drive automobile 
a held insufficient for jury. Denny v. Royal Indemnity Co. of New York 
et al ¢ io eee gees ait yates aS ae ee 
668(10)—In action on tourist policy, evidence that jewelery was lost from perils of trans- 
ortation held sufficient to go to jury. Hartford Fire Ins. Co. of Hartford, Conn. v. 
cS et al. (Okla.) ‘ : E 3 
668(10)—In action on tornado insurance palicy, testimony as to probability of down spout 
on building being clogged constituting witness’ opinion or conclusion held matter for jury. 
Pacific Fire Ins. Co. v. John E. Morris Co. et al. 
668(10)—Evidence as to progress of fire before building 
Hartford Fire Ins. Co. v. Doll. (U. S.) . ; ; 
668(10)—Evidence on question whether adult member of insured’s household expressly or im- 
liedly permitted use of automobile by third person so as to create liability under policy 
eld insufficient for jury. Bro v. Moran et al. (Wisc.) 
(11). Life or accident insurance. 
668(11)—Question whether insured while being taken to hospital for appendicitis, accidentally 
ruptured appendix from jolt in ambulance, hastening death held for jury in action on 
policy covering loss resulting exclusively from accidental injuries. Benefit Ass’n of Ry. 
Employees v. Armbruster. (Ala.) can 
668(11)—Whether insured was not living when proof of death was made as required by 
policy held for jury. Truedson v. Metropolitan Life Ins. Co. (Mass.) 
668(11)—Whether insured was permanently disabled within terms of insurance policy held 
for jury. Fields v. Equitable Life Assur. Society of United States. (N. C.) ‘ 
668(11)—Whether insured falling down stairs, resulting in gangrenous condition and death 
sustained accidental injury causing death independently of disease under accident pol- 
icy, held for jury. Mulvihill v. Commercial Casualty Ins. Co. (N. Y.) 
668(11)—Evidence held insufficient to take case to jury on issue whether accident while 
insured was driving automobile resulted from defective steering apparatus. Flannigan 
v. Provident Life & Accident Ins, Co. et al. . a 
668(11)—Whether fracture of spinal cord independent of other causes resulted in insured’s 
death within accident policy held under evidence for jury. Borosich v. Metropolitan 
Life Ins. Co. (Wisc. 
(12). Suicide. : 
668(12)—Evidence held to establish suicide, entitling insurer to directed verdict in action 
on policy. tna Life Ins, Co. v. Alsobrook. (Ark.) 
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668(12)—Whether insured destroyed his own life held for jury. Whether insurer proved 
facts which excluded every other reasonable hypothesis except death by suicide held 
for jury. Truedson v. a Life Ins. Co. (Mass.) 
668(12)—Where only reasonable in mee to be drawn from evidence is that insured com- 
mitted suicide, question is one of law for court. ae held to entitle defendant 
to directed verdict on ground of suicide of insured. Life & Casualty Ins. Co. v, An- 
drews. (Miss.) 
669(12)—In action on fire policy, charging jury that upon value question they must consider 
only cost of reproducing buildings, less “depreciation”, and that obsolescence for commercial 
purposes might not be considered held error. McAnarey v. Newark Fire Ins. Co. (N. Y.) 
668(12)—In action on life policy, conflicting evidence held to make issue of suicide jury 
question. Metropolitan Life Ins. Co. v. Plunkett. (Okla.) 
668(12)—Whether death of insured was accident or suicide held, under evidence, for jury. Tn- 
ternational Life Ins, Co. v. Mowbray et al ; 
1 Amount or extent of loss. 
668(13)—Where company admitted some damage to furniture and effects from fire, amount 
yaar was for jury. Vukmanovich v. State Assurance Company of Liverpool, ee. 
(Mont.) 
668(13)—Question whether building and machinery damaged by fire is beyond ‘repair or ser- 
vice is for jury, whose determination is conclusive. Keystone Paper Mills Co. v. Penn- 
sylvania Fire Ins. Co. (Pa.) 
668(13)—In action on tornado insurance policy, cost of replacing property and proper. de- 
— - dspre 5 amen held facts for jury. Pacific Fire Ins. Co. v. John E. Morris 
o. et a 
668 (13)—Whether tenedd used reasonable care to protect walls of builtins after injury 
by fire held question for jury. Stuyvesant Ins. Co. v, General Woodcraft Co. (U. S.) 
668(13)—Where evidence does not disclose amount to which plaintiff is entitled directing ver- 
dict for specific sum is error; evidence as to amount mortgagee was entitled to recover 
on fire policy held insufficient to justify directing verdict for specific a Fayetteville 
Building & Loan Ass’n. v. Mutual Fire Ins. Co. of West — (W. Va.) 
668(13)—That mine superintendent after amputation of ES of foot served as seems 
does not, as matter of law, evidence lack of partial disability as superintendent; especially 
in view of resignation for disability, partial disability under accident policy from amputa- 
tion of part of foot held jury question. Cardwell v. Employers aw * Assurance Cor- 
see: (W. Va.) . 
(14). Notice, proof and adjustment of loss. 
668 (14)—Evidence held not to raise issue for jury as to fraud in procuring settlement of 
life policy. Old American Ins. Co. v. Davis. (Ark. 
668(14)—Evidence held for jury on question whether notice 17 months after time fixed in acci- 
dent policy was as soon as reasonably possible. Submitting question whether insurer was 
prejudiced by not receiving notice of indemnity claim until 17 months after injury held 
not error. Beeler v. Continental Casualty Co. (Kan.) . 
668(14)—Whether statements in proof of loss as to value of burned property were knowingly 
and willfully made held for a jury. Austin v. Maine Farmers’ Mut. Fire Ins. Co. (Me.) 
668(14)—Whether plaintiff misrepresented or swore falsely concerning fire loss with intent to 
defraud insurer held for jury. Vukmanovich v. State Assurance Company of Liverpool, 
England. (Mont.) 
668(14)—Insurer’s retention of bill of sale to stolen automobile, executed under compromise 
agreement with adjuster, raised issue as to ratification of agreement. Bradford v. Chi- 
cago Fire & Marine Ins. Co. (N. Y.) 
668(14)—Delays of 32 and 13 days, respectively, in giving notice of successive fire losses, 
held not, as matter of law, to defeat recovery under policy requiring “immediate” notice. 
Greenwich Bank v. Hartford Fire Ins, Co. of Hartford, onn., et al. (N. Y.) 
668(14)—Prejudice to liability insurer by insured’s failure to give — notice of accident 
held not shown. Corwin v. Salter et al (Wisc.) 
(15). Estoppel or waiver. 
668(15)—-Whether examining re: would have made different certificate, if insurance ap- 
plicant had_made truthful answers to questions regarding health, held for jury. Boos 
v. Mutual Life Ins. Co, of New York. (Ia.) 
668(15)—Whether insurer through local agent = requirement of proofs of loss by fire 
held for jury. Continental Ins. Co. v. Turner. y.) 


668(15)—Waiver by insurer of right to deny a a assured’s failure to ‘give prompt no- 
0. ) 


tice of suit held for jury. Columbia Casualty v. Ingram. (Md. 

668(15)—Nonsuiting plaintiff suing for damages for loss of automobile ‘insured against 
theft, for failure to make sworn proof of loss, held error, in view of evidence of waiver 
by insurer. W. P. Hamblin, Inc. v. Newark Fire Ins. Co. (R. I.) 

668(15)—Evidence of insurer’s waiver of other insurance condition held for jury. Rowell v. 
Firemen’s Ins. Co. (S. C.) 

668(15)—Whether insurer waived payment of premium at beginning of term held for jury. 
Vogel v. Equitable Life Assurance Soc. (Wash.) 

668(15)—-Whether insurer made inquiry concerning condition of title to automobile on is- 
suing collision policy held for jury. Lindstrom v. Employers Indemnity Corporation. 


(Wash.) 
§ 669. INSTRUCTIONS. 
(1). In general. 

669(1)— Charge that testimony concerning premium ments by beneficiary does not alter 
rule concerning insured’s right to make any one beneficiary if not for wager policy was 
not erroneous. Guaranty Life Ins. Co. v. Primo. 

669(1)—Insurer’s knowledge and ratification of agent’s cetiviin act in delivering ‘policy 
without collecting premium ,may be established circumstantially; charge that ratification of 
unauthorized act of insurer’s agent may be established by circumstances held not objection- 
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hie for failure to require actual knowledge. Penn Mutual Life Ins. Co. v. Blount et al. 
( ya.) 


(4). 
Payment of premiums. 


(8). 
669(8)—If general agent instructed local agent to collect premium and insured aid it plaintiff 
could recover though agent did not turn money over to company. National Life 


ns. Co. 
of United States of America v. Reedy et al. (Ala.) 49 


(9). Estoppel or waiver as to avoidance or forfeiture. i 
669(9)—Instruction to find for insurer, unless insurer’s local agent told insured it was not 


necessary to furnish proofs of loss, held proper. Continental Ins. Co. v. Turner. (Ky.) .1019 


(11). Death of or injury to person insured and cause thereof. , 

669(11)—Evidence held to warrant instructions that things are presumed to have happened in 
ordinary course of nature, and that every other reasonable hypothesis should be excluded 
ae that insured’s death was suicidal. Beers v. California State Life Ins. 
o. (Cal. z 

669(11)—In action on life policy, there must be substantial evidence of deceased’s insanity to 
authorize instruction that presumption against suicide would not obtain, if insured was 
insane. Metropolitan Life Ins. Co. v. Plunkett. (Okla.) 

$ 670. VERDICT AND FINDINGS. 

670—Verdict awarding insured monthly benefits until insurer should show that he was no 
7 wholly disabled was error calling for reversal. Mid Continent Life Ins. Co. 
v. alker. (Okla.) f i 

670—Where answers to special issues were contradictory, court should have set verdict aside. 
Radford _et_al v. Automobile Underwriters of America. (Tex.) 

§ 672. JUDGMENT. : 

672—Where accident policy provided for payment in installments, judgment for lump sum 
was erroneous. Southern Travelers Ass’n. v. Boyd. (Tex.) ao i J 

672--Foreign judgment in action to replevin stolen automobile held not res judicata in owner’s 
subsequent action on theft insurance policy because attorney unauthorized intervened 
for owner in replevin suit. That owner refused to go to sister state to testify in suit 
involving stolen car did not make judgment therein binding on him in action against 
theft insurer. Jacobs v. Mechanics & Traders Ins. Co. of New Orleans. (La.) 

XIX. Reinsurance. 

§ 684. EXTENT AND LIABILITY OF REINSURER. 

684—Holder of expired mutual fire policy, not renewed by agent pursuant to agreement, may 
not recover against reinsuring company assuming mutual company’s liabilities. Smith v. 
Miami Farmers’ Mut. Fire Ins. Co. et al. (Kan.) 

XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS. 4 5h ae 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—-Fraternal benefit society obtains advantage of laws in theory of_ representative govern- 
ment and bond of fraternity among members. Rybezymski v. Chicago Fraternal Life 
Ass'n. (N. Y.) ; erat enele neta i. ie 

§ 695. OFFICERS AND AGENTS. . 

695—Local organization through which benefit society transacts all business with members 
mi generally considered its agent. Nikolich v. Slovenska Nardona Podporna Jednota. 
(N. M.) Cal ve 2 

§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. . : 

697—Decree forbidding use by seceding faction of name of parent organization in manner 
tending to lead to confusion as to identity was sufficient. Members of Fraternal Order 
seceding from parent order lose right to use its name or similar name. Members of fra- 
ternal order, seceding from parent order and adopting name distinct from parent order, 
do not violate law. Seceders from loyal orange institution held not to lose right to use 


words “orange” and “orangemen”, Gilmore et al. v. Supreme Lodge of Loyal Orange 
Institution et al. (Pa.) 


700. INSOLVENCY AND DISSOLUTION. 
705. — CONSOLIDATION, Lo P 
Insured must pay premiums as required by reinsurer on merger, though original insurer 

was assessment society. Beavers v. American Ins. Union. (Ark.) 

708. ——-ASSETS AND RECEIVERS. ; ; . 

708—Statute relating to dissolving insurance associations held inapplicable to proceeding to 
protect trust fund, being depleted wrongfully to irreparable injury of policyholders. 
Policyholder of fraternal benefit Society may invoke equity’s jurisdiction to protect 
trust funds. Statute relating to proceedings by attorney general does not prevent -_ 
ternal benefit society policyholder from maintaining proceeding to protect trust funds. 
Attorney General could not maintain suit to protect trust fund being depleted to Pm 
reparable in iury of members of fraternal benefit society. McCall v. Grand Lodge 
Knights of Pythias. (Ala.) 

(B) THE CONTRACT IN GENERAL. 

§ 711. NATURE OF THE CONTRACT. 


711—Death benefit provided for in labor union constitution held an insurance policy to same 
extent as any ee insurance policy. Nagle v. Perkins. (N. Y.) . ae 

$ 717. CONSTITUTION, BY-LAWS OR RULES AS PART OF CONTRACT. 

$ 718. ———- EXISTING PROVISIONS. 

718—As respects death benefits, only contract between members and labor union is constitu- 
tion and by-laws of union. Nagle v. Perkins, (N -) 


dea of benefit society to be effective must be reasonable. Arden v. United Artisans. 
(Ore.) 


§ 
§ 
705 
§ 


718—Provision in life policy of fraternal beneficiary societ ‘that death cannot be shown b 


y 
disappearance of member is unenforceable. Sovereign Camp W. O. W. v. Boden. (Tex.) 
242 
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$ 719. “Ti SUBSEQUENT PROVISIONS OR AMENDMENTS. 
. In general. ‘ 

719(1)—Excluding by-laws that absence of benefit member should not be evidence of his death 
held proper where it was passed long after insured’s death. Excluding by-law limiting 
time of proof of death was proper; it not being in existence at date of certificate nor 
known to insured. Arden v. United Artisans. (Ore.) nihil ce aches 

719(1)—Insured and beneficiary were bound by subsequently adopted by-law forfeiting cer- 
tificate when insured absented himself and failed to report his location, Coffey v, The 
Maccabees. (Pa.) 

(3). Relating to rate of assessment. a . 

719(3)—By-law changing future rate of burial association by making members pay accord- 
ing to expectancy held not to divest Pa of vested right. Quinn v. Kenton Camp- 
bell Benevolent & Burial Ass’n, et al (Ky.) ... acs ca 

§ 723. MISREPRESENTATION FRAUD, OR BREACH OF WARRANTY. 


(2). Effect of misrepresentation, breach of warranty, or concealment in general. 


723(2)—Statutory provisions as to misrepresentation and warranties apply to contracts of 
insurance by secret fraternities or like organizations. Accident Ins. Department of Order 
of Railway Conductors of America v. Brooks. (Ala.) ‘ FS cacieeres 
723(2)—Instruction that misrepresentation by applicant for fraternal insurance does not avoid 
contract, unless made with intent to deceive or it increases risk, held proper. Sovereign 
Camp, W. O. W. v. Gibbs. (Ala.) ? prise mip 
723(2)-_Under provision that misstatement or concealment of facts in application shall cause 
forfeiture, falsity of answers, warranted trut, renders fraternal insurance contract void 
Lodge v. Order of United Commercial Travelers of America. (Kan.) 
( Statements as to medical attendance. = 
723(6)—Instruction that insured’s statement that he had not consulted physician would not 
avoid policy, unless made with intent to deceive, or risk of loss was increased thereby, 
held proper: Sovereign Camp, W. O. W. v. Gibbs. (Ala.) % 
(10). _ Statements as to interest of beneficiary. — a 
723(10)—Beneficiary, stated by applicant, expressly warranting statement, to be his wife, held 
bound thereby in action on fraternal insurance certificate and precluded from recovering if 
statement was false. Lodge v. Order of United Commercial Travelers of America. (Kan.) 
$ 726. CONSTRUCTION AND OPERATION IN GENERAL. as Sa 
726—Benefit Society by-laws should be construed to give effect to all provisions. Nikolich 
v. Slovenska Nordona Podporna Jednota. (N. M.) Lee aaceceeenes 
726—Benefit certificate must be upheld, where susceptible of two fair interpretations. Ry- 
bezymski v. Chicago Fraternal Life Ass’n. (N. Y.) . ; ; Rate 
726—Forfeitures of benefit certificates are not favored, and certificates are to be construed 
most strongly against association. Pasley v. Brady Mutual Life Ass’n. et al. (Ore.) 
Mme AND ASSESSMENTS. 
SI merece ; ; 
73034—Complaint alleging loss by lapse of fraternal life policy, caused by refusal to pay sick 
benefits under another policy as damage, held demurrable. Fraternal insurance company, 
disputing claim for sick benefits, held not liable for not applying them to pay Jife insur- 
ance premiums. Davison v. The Maccabees. (Ala.) 
§ 739. TIME FOR PAYMENT. 
739—Benefit certificate dated and accepted in February held in effect on insured’s death dur- 
ing February, though first premium was paid in January on certificate dated in January, 
but not accepted, premiums being payable during February. Date of taking obligation 
in benefit society, and of initiation, held separate, date of obligation not being necessary 
date of initiation. Rybczymski v. Chicago Fraternal Life Ass’n. (N. Y.) .. feat an 
(D) FORFEITURE AND SUSPENSION. 
§ 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 
748—“Impairment of health’? from use of intoxicating liquors voiding policy is develop- 


ment of disease or impairment of constitutional vigor. Cavannaugh v. North American 
Union. (Mo.) 


§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 

§ 750. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 

750—Benefit certificate, providing for forfeiture for nonpayment of dues 15 days after call, 
would not be forfeited until 15 days after date for payment. “Call” in benefit certificate, 
fixes due date for existing liability, while “assessment” refers to demand for payment. 
Benefit certificate by-laws and assessment, construed together, showed “date of call” 
meant due date of payment for both dues and assessment, as affects forfeiture. Notice of 
assessment and dues, stipulating date of “last” payment, did not affect 15-day period 
after date of call before forfeiture. Previous conduct between parties held not to show con- 
Struction effecting forfeit of certificate on date of call rather than 15 days thereafter as 
specifically provided. Date of call of assessment and dues on benefit certificate held coin- 
cident under notice requiring payment of assessment and dues at same time and by-laws 
authorizing same. Pasley v. Brady Mutual Life Ass’n. et al. (Ore.) ; ; 

§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 

(4). Custom and course of dealing. 
755(4)—Insurer may be estopped to deny timely payment and to urge forfeiture of certificates 


by its previously having accepted premium payments after due. Beavers v. American 
Ins. Union. ) 


( 
§ 758. REINSTAT 
§ 762. —— PROCEEDINGS. 
762—That deceased had sought reinstatement after lapse because of late payments, and that 
insurer had accepted payments and reinstatement dues before insured’s death, held not to 
show reinstatement. Beavers v. American Ins. Union. (Ark.) .... a 
§ 764. EFFECT. 7 . 
764—Acceptance of part of tender for life insurance payments and reinstatement of applicant 
was an acceptance of conditions unde 
Ins. Union. (Ark.) 
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(E) BENEFICIARIES AND BENEFITS. 
§ 72. DESIGNATION OF BENEFICIARY. 


§ . — BY WILL 
775—Will bequeathing all testatot’s property to children equally held sufficient designation 
of beneficiaries of death benefit fund, within constitution of Labor Union. Nagle v. 
Perkins. (N. Y. 
§ 776. FAILURE 
776—Second wife of member of benefit association, not designated in certificate as beneficiary, 
could not recover thereon. Saviczki v. Polish Nat. Kosciuszko Ass’n., Inc., et al. (Mass.) . 
§ 779. CHANGE OF BENEFICIARY. 
§ 782. RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 
7%2—Plaintiff’s beneficiaries under benefit certificate, had right of action against defendant 
who unduly influenced insured to make her beneficiary and collected policy. Appropria- 
tion of proceeds of certificate by defendant, unduly influencing insured to make her 
beneficiary, was wrongful as regards rights of original beneficiaries. Bosworth et al. v. 
Wolfe. (Wash.) 
§ 784. —— MODE OF CHANGING BENEFICIARY. 
(1). In general. 
784(1)—Insurance fraternal benefit society was prima facie justified in changing beneficiary, 
when presented completed certificate with order for change. Bosworth et al v. Wolfe 
(Wash.) zt 
(6). Who may make objection. 7 
784(6)—Provision in Constitution of Benefit Association requiring change of beneficiary to be 
effected in certain manner held for benefit of insurer alone. Arrington v. Grand Lodge 
of Brotherhood of Railroad Trainmen et al. (U 
(7). Estoppel and waiver as to mode of change. 
784(7)—Instrument held effective to change beneficiary in mutual benefit certiffcate, in ab- 
sence of objection by brotherhood. Arrington v. Grand Lodge of Brotherhood of Rail- 
road Trainmen et al. (U. S.) 
785. DEATH OF BENEFICIARY BEFORE INSURED. : y 
85—In absence of designated beneficiary in policy requiring such designation, benefits pass 
to insured’s estate on his death. Mosaic Templars of America v. Flanagan. (Ala.) 
786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
787. —— IN GENERAL. 
787—Policy provision against liability for death from quarrel held not to prevent recovery 
for death of assured who said or did nothing evidencing hostility; that death is caused 
by assured’s act, remote in time from killing held not to prohibit recovery under clause 
exempting from liability for death caused by quarrel. Columbia Mut. Life Assur. Soc. 
v. Cumberland et al (Miss.) em cise en wah a dens ae htahe oo eee Uh 
787—Where by-laws of benefit society gave member, unable to carry on usual occupation, 
sick benefit, another section denying such right if member was able to perform any la- 
bor must be disregarded. Nikolich v. Slovenska Nordona Podporna Jednota. (N. M.)_ 
787—-Insurance certificate’s provision for payment of benefits for disability, death, or dis- 
memberment from surgical operation necessitated by injury held not limited by prior pro- 
vision to where death occurs within 90 days from accident. Benefit Ass’n. of Railway 
Employees v. Mitchell. (Okla.)_... 
§ 789. NOTICE AND PROOF OF LOSS. 
(1). | In general. 
789(1)—Beneficiary need not present proof of death of disappearing member of fraternal 
a —— until presumption of death arises. Sovereign Camp W. O. W. v. Bo- 
en. (Tex. said 
§ 790. DISCRETION OF ASSOCIATION AS TO ALLOWING BENEFITS. 
790—Under beneficiary certificate incorporating provision in socoety’s constitution that cer- 
tain claims should be addressed to society’s benevolence, claims held not recoverable, 
notwithstanding statute prohibiting insurance policies depriving insured of jury trial. 
Brotherhood of Railway Trainmen v. Deaton. (Ark.) 
§ 791. AMOUNT OF BENEFITS. 
(2). Benefits for Disability. 
791(2)—Definition of “permanent partial disability” in benefit certificate held not to ex- 
clude permanent partial p — inability to perform work open to insured; “total per- 
manent disability.” E. K. al Ins. Co. No. 1 of Seymour v. Lilly. (Tex.) 
§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
793—Wife designated as beneficiary in benefit certificate lost rights under designation and 
ceased to be “beneficiary” after divorce became absolute. Saviczki v. Polish Nat. Kos- 
ciuszko Ass’n., Inc., et al. (Mass.) 
(F) ACTIONS FOR BENEFITS. 


§ 803. ae OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 


SHIP. 
§ 805. oa aseuet _ COURTS FOR SETTLEMENT OF DISPUTES. 
. In general. 

805(1)—Failure of member, claiming benefits, to exhaust remedies within benefit society be- 
fore suing held excused by unreasonableness of remedies. Benefit Society’s by-laws, re 
quiring member whose claim is rejected to appeal to convention meeting once im four 
years, held unreasonable. Benefit Society’s Sie, requiring submission of rejected 
claim for benefits to decision by vote of all members of i 
Nokolich v. Slovenska Nardona Pod rna Jednota. (N. hk 

§ 814. PROCESS AND APPEARANCE. 

814—Service on_ president of Fraternal Benefit Association was not_proper service under 
statute providing for service upon commissioner of insurance. Wonderful Workers of 
the World Benevolent Ass’n. v. Hamilton. 
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§$ 815. PLEADING. 
(1).. Declaration, complaint, or petition. 
$15(1)—In action on accident insurance certificates complaint held to sufficiently state sub- 
stance and legal effect of executed contract. In action on accident insurance certificate 
allegation as to certain by-laws being applicable held not to exclude irrelevant and ap- 
plicable by-laws. Accident Ins. Department of Order of Railway Conductors of Amer- 
ica v. Brooks. (Ala.) 


§ 816. EVIDENCE. 
§. 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 


(1). In general. 
817(1)—In action on accident insurance certificate, defendant had burden of proving failure 
to give notice of dismemberment as alleged. Accident Ins. Department of Order of 
Railway Conductors of America v. Brooks. (Ala.) .... 
$17(1)—Check for one-half face amount of benefit certificate held presumably in full payment 
thereof, in absence of proof to contrary. Beneficiary must dean check for $500 issued 
in payment of beneficial certificate for $1,000 was not in full payment. Mutual Relief 
Ass'n. et al v. Barton. (Ark.) ws 
$17(1)—Burden was on insurer to prove its defense that it was a fraternal beneficiary so- 
ciety. Association making no proof essential to constitute it fraternal benefit association 
under statute held not within laws applicable to such societies. Evidence held to support 
finding that beneficiary was adopted daughter with insurable interest in life of assured. 
Grand Lodge of Order of Sons of Hermann in State of Texas v. Prater et al. (Tex.) 
$ 818. ADMISSIBILITY. 
1). In general. 
$18(1)—In action on accident insurance certificate, submission of various evidences of com- 
plete contract to jury for consideration together held not error. Accident Ins. Depart- 
ment of Order of Railway Conductors of America v. Brooks. (Ala.) wecead ; 
818(1)—In action on fraternal certificate evidence of defendant’s offer to return premiums 
paid held properly rejected. Sovereign Camp W. O. W. v. Hutchinson. (Ala.) 
2 Misrepresentation, breach of warranty or fraud. 
818(2)—Nonexpert witness held not qualified to give opinion.as to insured’s health. Wheth- 
er local clerk not having authority to finally accept risk relied on insured’s warranty of 
health held immaterial. Sovereign Camp W. O. W. v. Hutchinson. (Ala.) 
§ 819. WEIGHT AND SUFFICIENCY. 
(1). In general. - 
819(1)—Finding that fraternal life insurance society had not paid sum due under certificate 
to beneficiary held not against preponderance of evidence. Security Benefit Ass’n of To- 
peka, Kan., v. Payne, (Ky.) a 
819(1)—Judgment for beneficiary could not be sustained where evidence did not warrant 
finding that insurance policy was issued to insured as alleged. Grand United Order of 
Odd Fellows v. Morris. (Tex.) .. “3 See 
$19(1)—Evidence held to support finding that beneficiary was adopted daughter with insur- 
able interest in life of insured. Grand Lodge of Order of Sons of Hermann in, State of 
Texas v. Prater et al. (Tex.) .... 
(2). Matters of avoidance or forfeiture. ; , 
819(2)—In action on fraternal insurance policy, evidence held to show intervener was wife of 
deceased. In action on fraternal insurance policy, evidence of false representation in secur- 
ing policy held to require judgment for defendant. Lodge v. Order of United Commercial 
Travelers of America. (Kan.) 
(4). Death or injury and cause thereof. : ; 
819(4)—Evidence held insufficient to show total and permanent blindness of locomotive 
engineer, warranting: recovery under beneficiary certificate. Williams v. Brotherhood of 
Locomotive Firemen and Enginemen. ‘ex. : oe 2 
819(4)—Evidence of permanent loss of use of hand and permanent partial disability by in- 
jury thereto held to sustain verdict for insured. E. K. Local Ins. Co. No. 1 of Seymour 
v. Lilly. (Tex.) 
§ 824. CONDUCT IN GENERAL. 
§ 825. QUESTIONS FOR JURY. 
(2). Avoidance or forfeiture. 
825(2)—Whether insured’s misrepresentation as to attendance by physician was made with in- 
teat Y deceive or increased risk held for jury. Sovereign mp, W. O. W. v. Gibbs. 
a. 
$25(2)—-Directing verdict for life insurance association where jury could have found it 
hm to deny reinstatement after lapse held error. Beavers v. Ameriean Ins. Union. 


rk. Pe eel 
$25(2)—-Evidence held to present jury question as to use of intoxicating liquor by insured 
to the permanent impairment of his health. Evidence held to present jury question whether 


insured was “‘drunkard’’; thus voiding fraternal beneficiar licy. Cavannaugh v. N 
Ameriean Usion. (Mo.) eevaas - 


(3). Death or inju 

825(3)—Actual time of death disappearing member held for jury in action on life policy of 
fraternal beneficiary society. overeign Camp W. O. W. v. Boden. (Tex.) 

825(3)—Whether insured permanently lost use of hand and sustained permanent partial dis- 
ability of injury thereto held for jury. E. K. Local Ins. Co. . 1 of Seymour v. 
Lilly. (Tex.) 

% 826. INSTRUCTIONS. 

. In general. 

826(1)—Instruction in action on fraternal benefit certificate, where beneficiary claimed that 
signatures on instruments evidencing payment were forged, held not confusing and to cover 
entire case. Security Benefit Ass’n of Topeka, Kan., v. Payne. (Ky.) 
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